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INDEX 

(CIVIL  RULINGS). 


LCT  XN.  OF  l84I  - 

The  repeal  of 


A. 


by  Act  I.,  1845, 


takes  away  the  defence  which  a  no- 
minal purchaser  woutd  have  under 
the  former  law  in  a  suit  by  the  real 
purchaser  ...  347 

IctI.of  1845 

Section  21.  See  Joint  Hindoo  Family  (1) 
ActXYIILof  1850. 

—does  not  protect  a  Magistrate 
against  personal  liability  for  a  mis- 
construction of  the  law,  unless  his 
proceedings  have  been  in  other 
respects  regular,  and  his  view  of 
the  law  such  as  a  reasonable  and 
careful  man  might  take  ...     13 

See  Municipal  Commissioner  (x) 


XL.  of  1858. 


- 

\  (1)  Notwithstanding- the  appointment  of 
*  a  guardian  of  the  person  of  a  minor 
by  the  father,  the  Court  may  ap- 
point a  guardian  of  the  property  . . .  230 

(2)  An  order  re-calling  a  certificate  under 

,  though     professedly     made 

under  Section  12,  is  really  made 
under  Section  2 1  ...  243 

(3)  Where  a  Judge  cancelling  his  own 
order  appoints  the  Collector  to  take 
charge  of  a  minor's  estate,  a  friend 
of  the  minor  may  on  his  behalf 
appeal  under  Section  28  ...  256 

Does  not  prevent  the  selection  of  a 
guardian  indicated  by  the  law  of 
the  parties,  if  he  be  a  fit  person  ...  454 

Where  the  holder  of  a  certificate 
under is  charged  with  immo- 
rality, it  is  the  duty  of  the  Judge 
to  inquire- into  the  truth  of  the 
charge  and  the  fitness  of  the  cer- 
tificate-holder ...     ib. 

Section  3.    See  Jurisdiction  (24) 
See  Guardian  (1) 

VIII.of  1859. 

U)  In  a  suit  against  the  purchaser  of  M's 
estate,  and  the  representatives  of 
the  zur-i-peshgeedars,  L,  as  one  of 
M's  heirs,  is  interested,  and  may 
under  Section  73  be  admitted  as  a 
defendant  ...    78 


Act  VIII.  of  1859 — (continued). 

(2)  Section  26b  does  not  apply  where  the 
name  of  the  certified  purchaser  has 
been  inserted  by  fraud 


85 


(3) 


(4) 


Where  the  evidence  of  a  defendant 
in  the  first  Court  has  been  so  im- 
perfectly taken  that  the  Lower  Ap- 
pellate Court  can  form  no  decision, 
the  Judge,  under  Section  355,  must 
himself  examine  the  defendant,  and 
record  his  reasons  for  so  doing  ... 

Section  337  applies  as  well  to  ex- 
parte  decrees  as  to  other  decrees, 
the  only  question  being  whether 
the  decision  of  the  Lower  Court 
proceeds  on  grounds  common  to 
all  the  defendants 


ib. 


114 


(5) 


Omitting  to  join  causes  under  Sec- 
tion 8  is  no  ground  for  inflicting 
the  penalty  prescribed  by  Section  7  196 

(6)  Where  S  obtains  a  decree  under  Sec- 
tion 15,  Act  XIV.,  1859,  and  takes 
possession,  and  B  alleging  dispos- 
session by  S  in  execution  of  a  de- 
cree against  another  party,  obtains 
a  decree:  Held  that  the  latter  is 
not  a  proceeding  under  the  former 
suit,  and  that  the  decision  on  it  is 
appealable  under  Section  231      ...  264 


(7)  Expounds  Sections  75  and  78 

(8)  The  law  which  provides  that  the  de- 

cision of  a  Court  as  to  the  market 
value  or  annual  profits  of  property 
in  suit  shall  be  final,  repeals  the 
provisions  in  Sections  31  and  36 


(9) 


278 


415 


Of  the  Court's  competency  to  issue 
the  proclamation  and  attachment 
mentioned  in  Section  159  ...  416 

(10)  Where  an  application  under  Section 

246  has  been  disallowed,  the 
Court's  order  declaring  that  the 
applicant  has  no  right  to  remain  in 
possession  is  judicious  and  proper  431 

(11)  A  judgment-debtor  need  not  have 

special  notice  of  any  process  for 
enforcing  an  ex-parte  decree:  he 
is  bound  to  seek  the  remedy  pro- 
vided by  Section  119  within  30 
days  after  execution  of  any  pro- 
cess for  enforcing  judgment        ...  436 

(12)  Section  73  enables  the  Court  to  add  to 

the  list  of  plaintiffs  or  defendants  any 
persons  in  whose  absence  the  claim 
cannot  be  fully  investigated,  or  who 
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Act  VIII.  of  1859— (continued). 

are  likely  to  be  affected  by  the  re- 
sult of  the  investigation        ^       •••443 

(13)  A  person  coming  in  under  Section  269 

more  than  a  month  after  disposses- 
sion has  no  locus  standi  under  that 
Section  ...  466 

(14)  Section  268  is  solely  for  the  benefit  of 

purchasers,  and  no  person  has  any 
ground  to  come  in  under  the  ap- 
pellation of  a  purchaser  except  the 
party  who  is  complained  ot  as  re- 
sisting or  obstructing  the  purchaser 
in  obtaining  possession  ...  ib. 

Section  2.    See  Cause  of  Action  (9) 
See  Res  Adjudicata  (5) 
Sections  2  &  7.  See  Res  Adjudicata  (2) 
Section  6.    See  Jurisdiction  (47) 
Section  7.    See  Res  Adjudicata  (3) 
Sections  8  &  359.    See  Multifari- 
ousness (1) 
Sections  16  &  17.    See  Agent  (1) 
Section  30.     See  Stamp  (2) 
Section  73.    See  Intervenor  (3) 
Section  92.    See  Alienation  (1) 

See  Receiver  (1) 
Section  96.    See  Right  of  Action  (4) 
Section  168.    See  Witnesses  (3) 
Sections  170  &  246.    See  Special  Ap- 
peal (1) 
Section  180.    See  Evidence  (5) 
Section  208.    See  Assignment  of  De- 
cree (2) 
Section  209.    See  Set-off  (1) 
Section  237.    See  Surplus  Proceeds  (1) 
Sections  237  &  242.  See  Jurisdiction^) 
Section  240.    See  Attachment  (3) 
Section  243.    See  Attachment  (6) 
Section  246.    See  Jurisdiction  (12) 

See  Limitation  (5) 
Section  256.     See  Act  X.  of  1859  (4) 
Sections  256  &  257.  See  Jurisdiction  (28) 

(29) 
Section  257.    See  Appeal  (8 

Sections  264,  269.    See  Delivery  (1) 

Section  284.    See  Jurisdiction  (21) 

Section  327.    See  Arbitration  Award  (i) 

Section  338.     See  Jurisdiction  (50) 

Section  241.    See  Appeal  (12) 

Section  342.    See  Jurisdiction  (52) 

Section  350.     See  Irregularity  (2) 

See  Jurisdiction  (36) 

See  Execution  (4) 

See  Limitation  (4) 

See  Remand  (3) 

Act  X.  op  1859. 

(1)  A  challan  bearing  a  mublukbundi 
and  some  mark  not  a  signature  of 
the  tehsildar  is  not  a  '  receipt' 
under  Section  10  ...     22 

(2)  An  award  of  damages  under  Section 
10,  though  excessive,  yet  if  within 
the  legal  limit,  cannot  be  inter- 
fered with  in  special  appeal  as  an 
error  of  law  ...  ib. 


222 


Section  362. 
Section  376. 


,ct  X.  of  1859— (continued). 

*  (3)  Where  a  plaintiff  has  appeared  at  the 
preliminary  hearing,  the  presence 
at  the  trial  of  his  pleader  and  re- 
venue agent  is  an  appearance  with- 
in the  meaning  of  the  law,  having 
reference  to  Section  20,  Act  XX.  01 
1865  — *•'  J4fl 

(4)  Section  1 10  does  not  apply  to  the  pro- 

cedure by  which  parties  obtain  a 
remedy  for  an  improper  sale,  and 
has  no  reference  to  Section  256,  Adt 
VIIL,  1859 

(5)  The  privilege  of  keeping  a  decree  alive 

by  bond-fide  proceedings  within 
three  years  before  the  date  of  the 
last  application  for  execution  can- 
not be  enjoyed  by  holders  of  de- 
crees for  sums  below  Rupees  500...  295 
Section  4.  See  Enhancement  (10) 
Section  6.      See  Possession  (2) 

See  Undertenure  (1) 
Section  10.     See  Damages  (5) 
Sections  13  &  17.  See  Enhancement  (6) 
Section  17.    See  Notice  (2) 

See  Obiter  Dicta  (2) 
Section  23.     See  Res  Adjudicata  (6) 
See  Jurisdiction  (1) 
See  Jurisdiction  (53) 
Ion&sS  &  64.    See  Default  (1) 
ion  65.     See  Issues  (2) 

See  Omedwar  (1) 
See  Jurisdiction  (58) 
See  Ejectment  (1) 
See  Attachment  (1) 
ion  112.  See  Rent  (5) 
ion  160.  See  Jurisdiction  (55)  j 

See  Compromise  (1) 
See  Jurisdiction  (41) 

Act  XI.  of  1859. 

Section  5.    See  Attachment {7) 
See  Civil  Ameen  (2) 
See  Construction  (2) 
Section    it,     12,  et  seq.   See    Juristic* 

Hon  (7)    (8) 
See  Jurisdiction  (42) 

Act  XIV.  of  1859.  .  0     T.    u  ,.     J 

Clause  2,  Section  1.    See  Ltmttattons^i 
Clause  9,  Section  I.    See  Mahomedan 

Law  (5) 
Clause  12,  Section  1.     See  Limitation  (1% 
Clause  14,  Section  1 .    See  Onus  Proband 

(5) 
Clause  15,  Section  1.    See  Act    VIIL  d 

1859  (6)    Right  { 
Clause  16,  Section  1.    See  Limitation  ( 
Clause  II,  Section  2.    See  Limitation^ 
Section  15.    See  Possessory  Suit  (a) 
Section  20.    See  Bona  Fides  ( 1) ;  Limits 

tion  (8) ;  Proceeding  {\\ 

Act  XXVII.  of  i860 

(x)  does  not  contemplate  a  division     j 

of  the  certificate  or  a  power  to  col-  J 


Sect 
Sect 
Sect 
Sect 
Sect 
Sect 
Sect 
Sect 
Sect 


on  73. 
on  77. 
ion  78. 
ton  1 10. 


lect  fractional  shares  of  debt 


•  •  a 
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ill 


lct  XXVII.  op  i860— (continued). 

(2)  The  design  of stated  ...  356 

See  Certificate  (\)  (2)  (3)  (4)  (5) 
See  jurisdiction  (46) 
See  Right  (3) 

JAct  XXIII.  of  1861. 

\         *•  Section  2.    See  Execution  (8) 
Section  11.  See  Appeal  {j)  (10) 

See  Assignment  of  Decree  (2) 
See  Execution  (2) 
See  Jurisdiction  (5) 
Section  23.  See  Appeal  (1)  (2)  (8) 

Act  VI.  (B.  C.)  of  1862. 

Section  20  refers  to  a  suit  as  yet  untri- 
ed,  and  does  not  empower  a  Collect- 
or to  withdraw  A  suit  already  under 
trial  before  a  Deputy  Collector  ...  222 

Act  X.  of  1862. 

Sections  15  and  17.  See  Jurisdiction  (15) 

Act  XXI.  of  1863. 

Sections  22  et  seq.  See  Jurisdiction  (3) 
Sections  27  &  39.  See  jurisdiction  (45) 

Act  III.  (B.  C.)  of  1864. 

The  provisions  of  Section  87 ap- 
ply to  actions  against  Municipal 
Commissioners  done  for  the  pur- 
poses of  the  Adi  ...  461 

See  Municipal  Commissioners  (1) 

Act  VIII.  (B.  C.)  of  1865. 

Section  16  does  not  apply  to  sales  of 

portions  of  tenures  ...  257 

Section  16.'  See  Sale  (4) 

See  Under-tenure  (1) 

Act  X.  (B.  C.)  of  1865. 
See  Execution  (18) 

"Act  XI.  of  1865. 

How  the  phrase  '  next  sitting  of  the 
Court '  in  Section  21  is  to  be  under- 
stood, when  the  same  person  is 
Judge  in  two  Small  Cause  Courts, 
sitting  the  first  half  of  the  month  in 
one  Court  and  the  remaining  half 
in  the  01  her  ...  103 

1  Section  6.  See  Damages  (3) 

See  Jurisdiction  (19) 

ct  XX.  of  1865. 

In  a  case  tried  under  Section  16 , 

where  the  Subordinate  Court  thinks 
the  pleader  should  be  acquitted, 
there  need  not  be  any  report  to  the 
Judge  ...     67 

Section  14.     See  Pleaders. 

lct  XX.  of  1866. 

A  suit  to  enforce  an  obligation  is 
taken  out  of  the  operation  of  Sec- 
tion 53,  when  it  is  brought  against 
the  representatives  of  one  of  the 
original  obligors,  its  object  being 
to  enforce  a  lien  upon  surplus  sale- 
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Act  XX.  8f  1866— (continued). 

proceeds  in  deposit  in  the  Collect- 
orate  ...  203 

Sections  49  and  100.  See  Registration  (3) 

See  Procedure  (5) 
Act  XXVII.  of  1857. 

See  Act  VIII.  of  1859  (8) 

See  Procedure  (9) 
Act  XV.  of  1869. 

See  Procedure  (7) 
Act  XVIII.  of  1869. 

See  Bond  (2) 

See  Contract  (2) 

Admission. 

The  mere  fact  of  a  vendor  declar- 
ing in  her  deed  of  sale  of  a  moiety 
of  a  landed  estate,  that  the  other 
moiety  is  not  hers,  is  not  conclusive 
against  her  being  the  proprietor...       2 

Adoption. 

See  Hindoo  Law  (5) 

Advocate. 

See  High  Court  (1) 

Agent. 

A  recognized is  not  entitled,  on 

behalf  of  his  principal,  to  institute 
a  suit  or  appear  as  defendant  in  his 
own  name.  The  professed  gomash- 
ta  of  a  firm  no  longer  existing  is 
not  a  recognized within  Clause 


2,  Section  17,  Act  VIII.,  1859 
Alienation. 

(1)  The  admission  of  intention  to  take 

certain  money  to  invest  in  trade 
shows  that  the  money  is  in  danger 
of within  the  meaning  of  Sec- 
tion 92,  Act  VIII.  of  1859 

(2)  A  private  bond-fide of  property 

duringthecontinuanceofanattach- 
ment  is  null  and  void  only  against 
the  attaching  creditor  and  those 
claiming  under  him 

(3)  Where  a  document  is  construed  to 

convey  an  absolute  gift  to  a  son's 
widow,  and  she  is  not  restricted 
from  alienating,  there  is  nothing  in 

Hindoo  Law  to  prevent  the 

of  the  estate 

•  •  • 

Alluvion. 

A  question  as  to  the  right  to  the  pos- 
session of  land  must  be  determined 
by  the  condition  of  the  land  when 

originally   gained    by   .    If  it 

first  becomes  the  subject  of  proper- 
ty as  an  island,  the  right  acquired 
in  it  holds  good,  notwithstanding 
the  subsequent  drying  up  of  the 
channel  between  it  and  the  main- 
land 

•  •  t 

Ancestral  Property. 

A  party  with  a  life-interest  in , 

borrowing  money  on  a  mortgage 
thereof,  has  no  right  to  create  a 

e 


344 


95 


134 


285 


366 
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Ancestral  Property— (continued). 

larger  lien  than  is  needful,  and 
the  lender  is  bound  to  ascertain  the 
extent  of  the  necessity  ...  457 


Appeal. 
(0  An 


lies  from  the  decree,  not  the 


decision,  of  the  Court  of  original 
jurisdiction  ...       I 

(2)  Where  a  decree  is  in  defendant's  fa- 

vor, but  some  of  the  issues  are 
against  him,  he  has  no  right  of 
against  the  Court's  decision    ib. 

(3)  In  a  suit   by  a  Hindoo  widow  for 

possession  and  declaration  of  title, 
defendant  cannot  urge  for  the  first 
time  in that  by  a  family-cus- 
tom females  are  excluded  from 
inheriting  ...     10 

(4)  The  words  '  appeal   decreed '    in  a 

Lower  Appellate  Court's  decree 
do  not  give  appellant  every  thing 
he  asks  for,  and  is  no  decree  which 
can  be  executed  at  all  ...     11 

(5)  There  is  nothing  to  prevent  an  — — 

lying  against  an  order  made  in 
execution-proceedings  taken  on  an 
award  ■  •  •     62 

(6)  Where  an  application  for  review  is 

disposed  of  as  upon  a  re-hearing 

on  the  merits,  an lies  from 

the  order  so  passed  ...   138 

(7)  The  order  on  an  application  to  cor- 

rect an  error  in  a  proceeding  in 
which  interest  is  calculated  is  open 

to  under    Section    n,   Act 

XXIII.,  1861  ...    ib. 

(8)  The   provisions   of  Section   23,  Act 

XXIII.  of  1861,  and  of  Sectionsi5 
and  36  of  the  Letters  Patent  of 
1865,  qualify  the  provision  of 
Section   257,  Act  VIII.   of  1859. 

On to  the  High  Court,  that 

which  is  the  final  judgment  of 
that  Court  will  be  final  ...  209 

(9)  When  both   Judges  of  a    Division 

Bench  agree  in  their  finding,  the 
High  Court  cannot  on ques- 
tion the  finding  ...    ib, 

(10)  Qucere. — Is  a  refusal  to  make  an  order 

on  an  application  for  the  appoint- 
ment of  a  manager  an  order  under 
Section  n,  Act XXIII.  of  1861  ?     242 

(11)  Where  an is  admitted  on  an 

ex- parte  motion  and  affidavit,  the 
opposite  party  may  show  at  the 
hearing  that  no  good  cause  exists 
for  admitting  it  after  time  ...  245 

(12)  A  Judge  may  reject  an  after 

registration  under  Section  341 ,  Act 
V 1 1 1 . 1 1 859 ;  such  registration  show- 
ing whether  the  has   been 

filed  within  time  or  not  ...  351 

See  Act  XL.  of  1858  (3) 
See  Act  VIII.  of  1859  (8) 
See  Assignment  of  Decree  (2) 


A  ppe  a  l — (co  n  tinued) . 

See  Default  (1) 
See  High  Court  (1) 
See  Jurisdiction  (45)  (46) 
See  Practice  (I) 

Appellate  Court. 

See  Evidence  (9) 
Arbitration  Award.  ~ 

The  provisions  to  be  observed  in 
order  to  the  validity  of  a  decree 
on  an ... 

See  Appeal  (5) 

See  Jurisdiction  (27) 
Arrears. 

See  Civil  Ameen  (2) 

See  Jurisdiction  (44) 
Arrrst 

See  A3  VIII.  of  1859  (7) 

Assignment  of  Decree. 

(1)  The  Court  is  not  bound  to  admit  the 

assignee  of  a  decree  to  execution 
thereof.  If  there  is  no  dispute,  or 
if  it  can  decide  the  dispute,  it  may 
admit  him  to  carry  on  the  de- 
cree ...    207 

(2)  By  Section  208,  Aa  VIII. of  1859, a 

Civil  Court  may  grant  or  refuse  an 
application  to  substitute  an  as- 
signee's name  for  the  original  de- 
cree-holder, and  there  is  no  appeal 
except  under  Section  1 1,  Act 
XXIII.  of  1861  ^.  224.] 

Attachment. 

(1)  Where   an   before    judgment 

is  made  without  sufficient  ground 
for  assuming  the  property  to  be 
the  defendant's,  the  parties  at- 
taching are  rightly  amerced  in 
damages 

(2)  Parties  whose   property   has    been 

wrongfully  attached  are  not  bound 
to  release  it,  and  their  declining  to 
do  so  does  not  shift  the  respon- 
sibility of  the  illegal  acts  of  those 
attaching  it 

(3)  For  an  to  be  relied  on  under 

Section  240,  Acl  VIII.,  1859,  it 
must  be  shown  to  have  been  duly 
made  by  a  written  order  issued  and 
published  ...  13* 

(4)  Where  the  shares  of  a  zemindaree  hy- 

pothecated by  the  lessee  are  to  be 
sold  for  arrears  of  rent  due  to  the 
Court  of  Wards,  no is  neces- 
sary, and  the  Collector  has  not 
the  power  to  attach 

(5)  A  Nazir  may,  in  executing  process  of 

of  moveable  property,  re- 
move any  lock  upon  a  door  or 
receptacle,  and  put  his  own  lock  on 
it  ...  33/ 

(6)  An  estate  does  not  cease  to  be  under 
merely  by  the  appointment 


# 
1 

1 


ib. 


of  a  manager  under  Section  243, 
Aa  VIII.,  1859 

f 


4*3 


! 
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•achmbnt— (continued.) 

I<7)  In  order  to  come  under  the  jprotec- 
tion  of  the  third  clause  of  Section 
5,  Act  XI.,  1859,  it  is  not  neces- 
sary  that  an  estate  under  

by  order  of  a  judicial  authority 
must  also  be  managed  by  some 
Revenue  authority  ...  423 

See  Alienation  (2) 

See  Damages  (1) 

ATTORNMENT. 

See  Jurisdiction  (32) 
See  "Right  of  Action  (3)N 

B. 

Banking. 

The  Law  of  Merchants  is  not  appli- 
cable to  transactions  in  the 

Mofussil  ...  420 

BSNAMBE. 

(1)  In  a  suit  to  recover  property  trans- 
ferred by  a  — - conveyance  to  de- 
fraud creditors  :  Held  that  plaint- 
iff cannot  plead  the  fraud  of  his 
father  from  whom  he  derives  his 
title  ...    87 

(2)  A  decree  of  Court,  until  set  aside,  is 
conclusive  as  to  the  rights  of  the 
parties  and  the  character  in  which 
they  sue ;  and  it  is  not  open  to  any 
of  the  parties  to  show  for  whose 
benefit  the  suit  was  carried  on  ...  157 

Fides. 

Explained  as  used  in  Section  20,  Act 
XIV.  of  1859  ...    40 


f.t$  A  security  —  entered  into  after 
judgment  and  by  one  not  a  party 
to  the  original  suit  cannot  be  sum- 
marily enforced  by  proceedings  in 
execution 

(2)  Where  a  contractor's  sureties  give 
s  for  the  performance  of  his 
agreement, the— ~s  are  chargeable 


35 


with  duty  under  Article  V.,  Sche- 
dule I.,  Act  XVIII.,  1869 

See  Decree  (3) 
See  Limitation  (13) 
See  Registration  (1) 
See  Right  of  Action  (1) 

lBowd-dbbt. 

See  Limitation  (13) 

rTWARRAH. 

(t)  The  Collector's  notice  to  the  share- 


353 


holders  in  a 


case  under  Act 


XI. ,   1838,  to  pay    their  quotas 
of  expenses,  is  not  such  a  demand 
as  will  render  defaulters  liable   ... 
\  f£  Where  a  joint  and  undivided  estate  is 
1  subjected  to  private  partition,  and  a 

portion  of  one  share  is  granted  by 


381 


But  w  arrah — (continued). 

the  owner  in  mokurruree,  the  gran- 
tee's mokurruree  title  cannot  be 
got  rid  of  by  a  regular subse- 
quently made  ...  447 
(3)  Where  two  or  more  proprietors  of  a 
joint  estate  apply  to  have  it  divided 
in  the  same  proportions,  and  no 
other  shares  oppose,  the  Collector 
may  at  once  comply  with  the  appli- 
cation ;  and  if  no  objection  is  raised 
when  the  parties  have  opportunity, 
the  shares  cannot  again  be  re-unit- 
ed by  a  civil  suit.  If  the  Collector 
has  notice  of  a  dispute,  his  jurisdic- 
tion is  questionable.  In  any  suit 
to  do  away  the  partition,  he  must 
be  made  a  party  ...  471 
See  Civil  Ameen  (1)  (2) 


C. 


Cause  of  Action. 

(1)  Each  act  of  setting  up  a  bund  to  the 

injury  of  a  riparian  proprietor  is  a 
separate  —  ...    48 

(2)  Where  a  previous  suit  on  a  bond  hav- 

ing been  dismissed,  plaintiff  sues 
to  recover  the  identical  sum  as  a 
balance  due  on  a  khatta-account  ,the 

second  suit  is  not  brought  on  a 

previously  tried,  and  is  cogniz- 
able by  the  Court  of  Small  Causes    97 

(3)  A  suit  for  a  malicious  prosecution 

cannot  lie,  when  the  prosecution 
ends  in  the  conviction  of  the  per- 
son against  whom  it  was  directed  118 

(4)  Queer e. — When  a  complaint  is  drop- 

ped by  the  prosecutor  while  in  the 
hands  of  the  Police,  does  the  — 
.  to  the  party  charged  in  a  suit  for 
damages  accrue  at  the  time  when 
the  information  was  first  laid?    ...  ib. 

(5)  When  A  gets  possession  of  property 

to  a  share  of  which  B  is  jointly  en- 
titled, her  possession  inures  to  B's 

benefit,  and  B's  dates  from 

the  time  of  A 's  possession  ...  188 

(6)  Not  the  title,  but  the  infringement  of 

it,  is  the ;  and  two  suits  are 

not  necessarily  brought  on  the  same 

because  the  titles  relied  on 

in  both  are  the  same  ...  196 

(7)  The  whole  claim  accruing  under  a 

first  sale  should  be  included  in  one 
suit,  and  where  compensation  is 
omitted  from  the  first  suit  on  the 

same ,  the  plaintiff  cannot  claim 

it  in  a  separate  suit  ...  203 

(8)  In  a  suit  for  compensation  under  Sec- 

tion 96,  Acl  VIII.  of  1859,  the 
accrues  when  plaintiff  is  da- 
maged by  the  wrongful  injunction, 
and continues  as  long  as  the  injunc- 
tion remains  in  force  ...  305 

g 
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Cause  of  Actios— fcontinuedj. 

(9)  Where,  after  a  suit  for  enhanced  rent 
has  been  dismissed  in  appeal  .plaint- 
iff sues  to  recover  at  the  rate  ad- 
mitted by  defendant  in  the  former 

suit,  the  is   not   the  same, 

and  the  law  of  res  judicata  does 
not  apply  in  bar  ...  317 

(10)  Where  plaintiffs  collectively  have  the 

same against  all  except  one  of 

the  defendants,  and  one  alone  of 

the  plaintiffs  has  a different 

from  the  common  cause  against 
the  same  one  defendant,  the  two 
causes  cannot  be  joined  ...  429 

See  Limitation  (5)  (11)  (13) 
See  Mahomedan  Law  (5) 
See  Repudiation  of  Title  (1) 
See  Reversioner  (I) 

Certificate. 

(l)  Where  rival  claimants  apply  for  a 

under  Act  XXVII.  of  i860, 

each  having  a  right  to  a  share  in 
deceased's  estate,  the  Judge  may 
appoint  one  or  other  to  be  sole  re- 

W>resentative  ...  143 

here  a  party  claiming  to  be  the 
rightful  heir  alleges  that  fraud  has 
been    committed  in   obtaining   a 

under  Act  XXV II.  of  i860, 

the  Judge  should  require  the  op- 
posite party  to  substantiate  their 
allegation  that  the  claimant  is  dis- 
qualified from  inheriting  ...  160 

(3)  Where  the  widow  of  a  deceased 

sharer  shows  thai  he  has  mortgaged 
his  share  of  joint  family-  estate,  and 
that  each   sharer  has  dealt  with 
parts  of  the  property  separately, 

she  is  entitled  to  a under  Act 

XXVII.  of  i860  ...  199 

(4)  Where  the  minor  heir  having  come  of 

age,  the  parties  entitled  apply  for 

a under  Act  XXVII.  of  i860, 

to  enable  them  to  draw  on  Govern- 
ment securities  belonging  to  the 
estate  in  respect  of  which  the 
trustee  appointed  by  will  has  de- 
mised :  Held  that  it  is  the  duty  of 
the  Judge  to  grant  the  application  325 

(5)  A  Hindoo  widow  is  entitled  to  a 

to  collect  her  husband's  debts, 
if  he  was  living  separate  from  the 
rest  of  her  family  ...  4°9 

See  Act  XL.  of  1858  (2)  (5) 

Champerty. 

An  agreement  under  which  a  Maho- 
medan mookhtear  advances  money 
to  carry  on  a  suit  by  members  of  a 
Hindoo  family  to  set  aside  aliena- 
tions, on  the  understanding  that 
he  will  be  entitled  to  a  share  of  the 
property  recovered  savours  of 
t  and  a  suit  involving  such  in- 
terference cannot  be  countenanced  427 


Chittahs 


made  in  the  course  of  mea- 
surement of  a  Government  mehal 

stand  on  the  same  footing  as 

made  in  inquiries  relating  to  re- 
venue; the  proceedings  as  relat- 
ing to  a  khas  estate  do  not  deprive 
them  of  the  character  of  public 
proceedings  ...     56 

Chota  Nagpore. 

See  Registration  (2) 

Civil  Ameen. 

( 1 )  A ' s  remuneration  when  employed 

to  effect  a  butwarrah  must  be 
sanctioned  by  the  Board  and  Go- 
vernment, and  the  proportions 
must  be  determined  by  the  Board 
before  it  can  be  levied  in  the  same 
way  as  arrears  of  revenue  ...  381 

(2)  Unless  there   is  an  arrear  due    as 

's  fees  in  a  butwarrah  case, 

action  cannot  be  taken  under  Sec- 
tion 5,  Act  XI.  of  1859 ;  and  a  sale 
made  without  an  arrear  being  due 
is  void  ...    ib. 

Civil  Court. 

See  Jurisdiction  (40) 

Code  of  Criminal  Procedure. 
See  Procedure  (1) 

Compensation. 

See  Cause  of  Action  (7) 
See  Right  of  Action  (4) 
Compromise. 

Where  a  case  has  been  disposed  of 
by  — ,  defendant  agreeing  to  pay 
the  amount  due  by  instalments,  in 
default  of  paying  one  of  which 
the  whole  debt  was  to  be  realized 
at  once,  it  was  held  that  plaintiff's 
remedy  lies  in  execution  of  the  de- 
cree in  the  manner  pointed  out  by 
Act  X.  of  1859  ...  151 

See  Decree  (2) 
Confirmation. 

Where  a  decree-holder  takes  no  steps 
to  cause  an  execution-sale  to  be  con- 
firmed, its by  the  Court  is  not 

a  proceeding  on  his  part  towards 
enforcing  the  decree  ...  315 

Construction. 

(1)  The  Court  is  bound  by  the  words  of 

the  law  judicially  construed,  and 
must  not  speculate  as  to  the  mind 
of  the  Legislature  in  passing  it  ...     85 

(2)  How  the  term  4  estate '  in  the  descrip- 

tion attached  to  Section  5,  Act  XI. 
of  1859,  is  to  be  understood        ...  423 
Contract. 

(1)  Where  plaintiff  as  part  considera- 
tion for  a  lease  agrees  to  be  respon- 
sible for  certain  decrees  outstand- 
ing against  defendant,  and  is  after- 
wards absolved  from  such  respon- 
sibility by  paying  down  a  certain 
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337 


Contract — (continued). 

sum,  he  cannot  recover  the  money 
if  defendants  should  subsequently 
successfully  contest  one  of  the  de- 
crees ...  114 

(2)  A  taken  by  the   Department 

of  Public  Works  falls  within  Ar- 
ticle ii,  Schedule  II.,  Act  XVIII. 
of  1869,  and  must  bear  a  stamp  of 
8  annas  ...  353 

(3)  Where  the  party  taking  a fails 

to  perform  the  act  within  the  sti- 
pulated period,  he  is  bound,  if  the 
other  party  elects  to  take  the  benefit 
of  the—-,  to  carry  out  the  terms 
as  nearly  as  possible 

See  Evidence  (10) 
See  Jurisdiction  (3) 
See  Minor  (2)  (3)  (4) 
See  Small  Cause  Courts  (1) 

Contribution. 

See  Joint  Debt  (1) 

Co-PARCENBR. 

One  of  several s  cannot  interfere, 

without  the  consent  of  the  others, 
with  the  enjoyment  of  property  by 
a  tenant  who  derives  his  title  from 
all 

See  Court  0/ Equity  (1) 

Costs. 

(1)  The of  a  special  appeal  can  only 

be  recovered  if  the  High  Court's 
order  of  remand  provides  that  they 
are  to  abide  the  decision  on  appeal 
below 

C?)  Where  in  a  pauper  suit  for  possession 
decreed  with  mesne-profits  to  be 

ascertained  in  execution, are 

awarded  including  the  value  of  the 
stamps  due  to  Government  to  be 
paid  in  proportionate  shares,  and 
plaintiffs  and  defendant,  although 
called  upon  by  the  Court,  refuse  to 
appear :  Held  that  the  Court  has 
no  power  to  alter  its  original  order 
and  make  the  stamp-duty  realizable 
from  both  parties  jointly 

(3)  Rule  for  regulating or  vakeels' 

fees  in  a  suit  dismissed  for  multi- 
fariousness 

See  Interest  (I) 
See  Jurisdiction  (2) 

Court  of  EaciTY. 

A -will  not  interfere  where  a  ten- 

ant-in»common  enjoys  the  proper- 
ty held  in  common  without  in- 
jury to  his  co-parcener ;  but  the 
case  is  different  where  there  is  a 
direct  infringement  of  a  distinct 
right  ...  322 

Custody. 

See  Jurisdiction  (17)  (18) 

VoL  XIII. 


Custom. 


A  finding  upon  a  question  of  ——is 
a  finding  on  a  question  of  fact,  and 
the  High  Court  cannot  interfere  in 
special  appeal  ...  420 


139 


39 


373 


276 


39* 


»55 


320 


D. 

Damages. 

(1)  An  attachment  without  a  probable 
cause    evinces    malice,    and 
should  be  in  the  nature  of  a  penalty 
as  well  as  of  compensation 

(2) must  be  assessed  by  the  Court 

which  tries  the  case,  and  not  in 
execution  of  the  decree 

(3)  A  suit  to  recover  money  paid  for  de»" 

fendant  is  in  the  matter  of  a  suit 

for ,  as  described  in  Section  6. 

Act  XI.  of  1865 

(4)  A  paity,  whose  conviction  before  a 

Criminal    Court    is    reversed   on 

appeal,  cannot  sue  for to  his 

personal  honor,  unless  he  can  show 
that  there  was  no  reasonable  cause 
for  making  the  charge 

(5)  Where  money  is  actually  paid  as 

rent,  and  the  receipt  is  withheld, 
the  case  is  not  one  of  injuria  sine 
damnis,  but  the  Court  may  award 

not    exceeding    double    the 

amount  paid  as  rent 

See  Ac?  X.  of  1859  (2) 

See  Attachment  (1) 

See  Government  (1) 

See  Jurisdiction  (16)  (43)  (54) 

See  Plaint  (1) 

See  Procedure  (3) 

Decision. 

See  Appeal  (1)  (2) 

Declaratory  Decree. 

Where  a  competent  Court  exercises 
discretion  under  Section  15,  Act 
VIII.  of  1859,  a  Court  of  Appeal 
cannot,  under  Section  350, set  aside 
the  decree  on  an  objection  not 
affecting  the  merits,  and  not  taken 
when  the  first  Court's  decree  was 
*passed  ...  175 

See  Evidence  (4) 

Decree. 

(1)  The  joint  nature  of  an  ijmalee  — 

cannot  be  altered  by  a  subsequent 
arrangement  between  the  parties    128 

(2)  Where,  after  an  appeal  by  defendant, 

both  parties  petitioned  the  Court 
that  they  had  come  to  a  settlement, 
and  the  appeal  was  struck  off  the 
file:  Held  that  the  original  de- 
cree stood  good  except  so  far  as  the 
judgment-creditors  were  debarred 
from  executing  it  by  their  own 
agreement  ...  311 

(3)  Where  a for  a  bond- debt  provides 

for  the  sale  of  the  pledged  property 


Urn 
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Decree — (continued). 

if  the  money  is  not  paid,  the  pro- 
perty is  liable  for  the  debt  decreed  453 
(4)  In  such  a  case  as  the  above,  the  de- 
cree-holder can  get  at  the  property 

only  in  execution  of  the ,  like 

any  other  judgment-creditor ;  while 
the  judgment-debtor  is  entitled  to 
the  benefit  of  Section  243,  Code 
of  Civil  Procedure  ...    tb. 

See  Appeal  (1)  (2) 
See  Execution  (11) 
See  Joint  Decree. 
See  Possessory  Suit  (3) 
See  Sale  (3) 

Deed  op  Gift. 

A  petition  praying  that  the  name  of 
a  certain  party  as  petitioner's  heir 
should  be  substituted  for  the  peti- 
tioner's as  the  recorded  proprietor 
of  his  estates  on  the  Government 
rent-roll  is  expressive  of  a  gift    ...  285 

Default. 

When  the  Collector  determines  that 
the  appearance  ought  to  be  by  the 
party  himself,  and  the  party  fails 
to  appear,  the  case  comes  under 
Section  58,  Act  X.  of  1859,  and 
there  is  no  appeal  ...  411 

Delivery 

of  possession  under  Section  264, 

Act  VIII.  of  1859,  is  complete  as 
soon  as  the  steps  prescribed  by  that 
Section  are  taken  ;  any  subsequent 
act  of  resistance  on  the  part  of  the 
claimant  does  not  give  the  Court 
a  right  to  interfere  in  the  way  pro- 
vided in  Section  269  ...  418 

Document. 

To  prove  legally  the  execution  of  a 
a  copy  of  which  only  is  on  re- 
cord, a  witness  must  not  only  de- 
pose that  a of  that  nature  was 

executed,  but  the  purport  of  the 
copy  must  be  read  to  him,  and  he 
must  be  asked  whether  the  original 
of  the  same  was  what  he  executed  429 

Dower. 

See  Limitation  (1 5)  (16) 
See  Mahometan  Law  (1)  (4) 


E. 


Easement. 


Where  water  falling  on  A's  land  and 
collected  in  a  reservoir  there, 
flows  into  B}s  land,  B  has  no  right 
to  the  use  of  the  water,  and  A 
may  erect  a  bund  on  his  own  land  414 

See  User  (2) 

Ejectment. 

(l)  An  order  that  there  should  be  a 
proceeding  to  execute  under  Sec- 
tion 78,  Act  X.  of  1859,  is  an  order 
for ...  240 


Ejectment — (continued). 

(2)  Where  a  tenant  is  legally  in  posses- 
sion paying  rent,  his  right  of  pos- 
session must  be  legally  determined 
before  the  landlord  can  bring  a 
suit  for  dispossession.  Middlemen 
cannot  be  turned  out  without  rea- 
sonable notice  ..?  267 

See  Jurisdiction  (1) 
See  Limitation  (7) 
See  Under-tenure  (i) 

Enhancement. 

( 1 )  The  probability  or  even  certainty  that 

the  rates  of  the  neighbouring 
occupants  would,  if  re-adjusted, 
come  up  to  the  rate  claimed,  is 
not  ground  to  be  relied  upon  in  a 
suit  for ...   107 

(2)  A  suit  to  assess  rent  on  land  paying 

none  is  not  a  suit  for ...   163 

(3)  A  zemindar  seeking  to  enhance  the 

rent  of  an  intermediate  tenure 
must  give  notice  specifying  the 
ground  of ...    ib. 

(4)  In  a  suit  for where  defendants 

plead  only  that  their  rent  has  been 
unchanged  for  more  than  20  years, 
and  do  not  claim  to  hold  at  fixed 
rates  on  the  ground  of  the  rent 
having  been  unchanged  since  the 
Permanent  Settlement  ...  216 

(5)  In  a  suit  for against  a  ryot  hav- 

ing right  of  occupancy,  if  the  notice 
is  found  to  be  bad  in  law,  the 
Judge  cannot  remand  the  case  to 
ascertain  the  area  of  the  land,  &c.  227 

(6)  A    ryot  claiming   to    be   protected 

from otherwise     than    under 

Section  17,  Act  X.  of  1859,  must 
prove  or  at  least  allege  that  he  has 
right  of  occupancy  ••■  255 

(7)  Wherein  a  suit  for defendant 

has  no  right  of  occupancy,  and  the 
rate  claimed  represents  the  fair 
value  of  the  land,  the  Judge  should 
give  plaintiff  a  decree  ...    ib. 

(8)  The  principle  laid  down  in  the  Full 

Bench  Ruling,  Weekly  Reporter, 
Volume  X.,  page  14,  applied  to  a 
suit  for  kubooleut  at  an  enhanced 
rent,  where  plaintiff  fails  to  prove 
his  title  to  the  full  quantity  of  land 
mentioned  in  his  plaint  ...   280 

(9)  In  a  suit  for ,the   evidence  of 

three  put warecs  whose  jum ma-bun- 
dees  show  the  rates  paid  hy^he 
majority  of  the  ryots  is  sufficient 
to  prove  the  "  prevailing  rate  "  ...  346 
(10)  In  a  suit  for of  rent,  a  defend- 
ant pleading  uniform  payment 
under  Section  4,  Act  X.,  must  give 
some  evidence  of  the  genuineness 
of  his  receipts  •••  4^3 

See  Notice  (2) 
See  Procedure  (2) 
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Estoppel. 

See  Admission  (i) 
See  jurisdiction  (20) 
See  Res  Adjudicata  (1) 

Evidence. 

(1)  A  survey-map  and  proceeding  may  in 

certain  cases  be of  title ;  but 

the  High  Court  cannot,  in  special 
appeal,  lay  down  any  rule  as  to  the 
weight  to  be  attached  to  such — ...     50 

(2)  Where  a  suit  dismissed  by  a  Deputy 

Collector,  who  dies  before  r  ecording 
iudgm  ent,  is  made  over  for  trial  to 
nis  successor,  the  latter  is  not  ob- 
liged to  re-examine  witnesses  or 
take  additional unless  request- 
ed by  the  parties  to  do  so  ...     76 

(3)  A  defendant  consenting  to  abide  by 

plaintiff's  deposition,  and  then  peti- 
tioning that  he  should  not  be  exam- 
ined, is  not  bound  solely  and  ab- 
solutely by  plaintiff's  deposition  ...   108 

(4)  Under  what  circumstances  a  docu- 

ment may  be  treated  as  authentic 

and  admissible  in ,  which  is  so 

old  that  the  witnesses  to  its  execu- 
tion may  be  reasonably  supposed 
to  be  dead  ...  109 

(5)  A  mouzadar's    report    may,    under 

Section  180,  Aft  VIII.  of  1859,  be 
disregarded  by  a  Civil  Court      ...   113 

(6)  A  person  cannot  be  removed  from 

office  on  the  ground  of  an  offence 
the of  which  has  proved  in- 
sufficient in  a  criminal  trial ;  the 
other  circumstances,  if  any,  war- 
ranting removal  should  be  proved    1 16 

(7)  Where  it  is  necessary  to  establish  the 

genuineness  of  a  writing,  — —  as 
to  the  similarity  of  hand-writing, 
is  just  as  admissible  as  the  testi- 
mony of  subscribing  witnesses    ...   191 

(8)  An  adversary's  account-book  may  be 
used  as  corroborative ,  not  as 


(9) 


independent  testimony 

taken  by  a  Lower  Appellate 


294 


Court  in  the  presence  of  parties  or 
their  agents  should  not  be  rejected 
on  appeal  merely  because  the  Court 
omitted  to  record  its  reasons  for 
admitting  it 
(10)  No  contract  contained  in  a  pottah  or 
kubooleut  found  inadmissible  by 
reason  of  non-registration  can  be 
received  as 


303 


307 


(11)  Where  plaintiff  is  said  to  have  taken 
fraudulent  possession  of  a  deed  of 
sale,  the  Appellate  Court  may,  if 
he  is  present,  examine  him.  The 
requirements  of  the  law  are  fulfill- 
ed if  the  Court  records  that  it  con- 
siders his  examination  necessary...  328 

See  Aa  VIII.  of  1859  (3) 
See  Chittahs  (3) 
See  Enhancement  (9) 


Evidence — (continued).  -  - 

See  Share  (1) 
See  Witnesses  (2) 

Execution. 

(1)  Where   plaintiff   obtains  a    decree 

for  a  third  of  the  whole  of  the 
lands  in  which  she  is  entitled 
to  share,  and  defendant  objects 
that  she  ought  first  to  execute  it 
in  respect  of  lands  in  her  posses- 
sion :  Held  that  the  decree-holder 
may  execute  in  respect  of  the 
lands  in  defendant's  hands         ...       9 

(2)  Where  mesne-profits  are  not  express- 

ly decreed,  and  they  do  not  come 
within  the  terms  of  Section  11, 
Act  XXIII.  of  1861;  they  cannot 
be  obtained  in ...  '  II 

(3)  Process  in must  be  granted  by 

the  direct  act  of  the  Court ;  and  as 
parties  cannot  invoke  process  de 
novo,  so  they  cannot  extend  the 
Court's  award  ...  ib* 

(4)  An  application  for of  the  decree  \ 

of  an  Appellate  Court  should  be 
made  to  the  Court  which  passes  the 
first  decree  in  the  suit  irrespective 
of  any  previous  order  referring 
the  case  for ...     27 

(5)  Where  successive  applications  for— 
have  been  made  against  a  party  , 
merely  as  a  representative,  — — 
cannot  be  taken  out  against  him 
personally  as  a  co-defendant^  even 
if  he  is  liable  in  both  capacities  ...     36 

(6)  Neither  the  confirmation  of  an  — 
sale  by  a  Court  of  its  own  motion, 
nor  the  subsequent  drawing  out  of 
the  sale-proceeds  by  the  judgment- 
creditor,  is  a  proceeding  taken  by 
the  judgment-creditor  in  — —  of 
his  decree  ...     38 

(7)  The  proceedings  of  a  decree-holder 
who  applies  for  —  just  one  day 
before  the  expiry  of  limitation,  and 
does  nothing  further  in  the  matter  \ 
are  not  bond  fide.  Proof  of  actual 
service  of  notice  is  not  requisite  ...    40 

(8)  Where  a  decree -holder  sees  theCourt 
take  no  steps  to  issue  a  process,  he 
should  move  it  from  time  to  time  ' 
to  keep  himself  within  the  period  of 
limitation  ...    83 

(9)  Only  a  Civil  Court  can  execute  a 
Civil  Court's  decree  for  possession 
of  land  ...  117 

(10)  An  application  for made  one  day 

beyond  three  years  from  the  date  of 
the  decree  is  not  within  time,  even  • 
though  the  previous  day  is  a  Sun- 
day ...  122 

(1 1)  Where  in  a  possessory  suit,  in  which 
plaintiff  succeeds  only  partially,  all 
the  defendants  except  R  and  G 
obtain  a  modification  of  the  High 
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l6l 


164 


ib. 


ExECUTi  on — (continued). 

Court's  judgment  leaving  the  de- 
cree standing  against  R  and   G 

alone,  plaintiff  in  applying  for 

can  only  ask  for  delivery  of  R  and 
G's  shares  and  interests  ;  but  the 

Court  in  cannot   authorize 

any  inquiry  into  the  extent  of 
those  shares  in  relation  to  the  other 
defendants 
(ia)  Where  a  purchaser  is  made  a  co- 
defendant  in  a  suit  to  set  aside  the 
sale  of  a  putnee  tenure,  and  it  is 
decreed  that  he  may  recover  the  pur- 
chase-money from  the  zemindar- 
defendant  ;  Held  that  he  may  pro- 
ceed in without  a  fresh  suit... 

(13)  An  act  in  furtherance  of  a  decree,  not 

followed  up  by  any  other  proceed- 
ing for  more  than  three  years,  is  not 
done  in  good  faith 

(14)  An  application  for  cannot  be 

brought  down  to  a  later  date  than 
that  on  which  it  is  made 

(15)  Where  a  decree-holder  in takes 

khas  possession,  and  a  purchaser 
from  the  judgment-debtor  tenders 
payment  of  the  arrears  due  under 
the  decree,  there  is  no  equity  es- 
tablished such  as  to  warrant  the 
dispossession  of  the  decree-holder  241 

(16)  Where  five  persons  are  adjudged  to  be 

jointly  entitled  to  an  entire  sum, 
but  one  moiety  to  three  of  them  and 
the  other  moiety  to  the  remaining 
two,  it  is  the  same  as  if  two  separate 
decrees  had  been  passed  ;  and  no 
action  by  the  decree-holders  to 
whom  one  moiety  is  assigned,  can 
keep  the  decree  alive  to  the  bene- 
fit of  the  others 

(17)  The  fact  of  the  day  fixed  for  sale  be- 

ing very  near  to  the  latest  safe  day 
for  the  payment  of  the  Govern- 
ment revenue,  is  not  a  sufficient 
cause  for  staying  a  sale  in ... 

(18)  When  a  tenure  is  sold  in under 

ActX.  (B.  C),  1865,  the  whole  ten- 
ure passes,  unless  some  reservation 
Is  made  at  the  time  of  sale 

(19)  Where  possession  of  land  and  of 

moveable  properties  being  decreed, 
defendant  appeals  as  regards  the 
moveables  alone,  the  proceeding  of 
the  Appellate  Court  giving  a  modi- 
fied decree  does  not  keep  the  de- 
cree in  force  for  the  possession  of 
the  land 


244 


281 


304 


309 


(20)  A  Court  is  not  competent  to  execute  a 

decree  more  than  a  yearjold  without 
satisfying  itself  that  notice  has  been 
duly  served  on  the  parties  against 
whom  — -  is  applied  for 

(21)  In  —  of  a  decree  for  arrears  of 

rent  under  Act  X.  of  1859,  a  Col- 
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Execution. — (continued). 

lector  has  power  to  sell  the  judg- 
ment-debtor's right  to  recover  rent 
due  from  an  under-tenant  ...  4QI 

See  Assignment  of  Decree. 
See  Bond  (1) 
See  Compromise  (1) 
See  Confirmation  (1) 
See  Decree  (2)  (4) 
See  Irregularity  (1) 
See  Joint  Debt  (1) 
See  Joint  Decree  (1) 
See  Jurisdiction  (2) 
See  Sale  (5) 

Executor. 

An of  a  will  is  not  obliged  in 

this  country  to  shed  his  character 

as before  he  can  appear  as  a 

legatee  ...    66 

Ex-parte  Decree. 

Where  defendant  swore  that  no  sum- 
mons   was    served    in    the    case 

which   led  to  the ;,  and  that 

the  contract  under  which  the  case 
was  decreed  had  been  broken  by 
plaintiff  himself:  Held  that  a 
sufficient  case  was  shown  for  de- 
fendant's previous  non-appear- 
ance, and  a  primd-facie  case  lead- 
ing to  the  conclusion  that  there  had 
been  a  failure  of  justice  ...  237 

See  Jurisdiction  (26) 
See  Review  (3) 

F. 

Foreclosure. 

The  '  stipulated  period1  referred  to  in 
Section 2, Regulation  l.of  1798, and 
Section  12,  Regulation  XXXIV., 
1803,  is  the  whole  period  prescrib- 
ed by  the  mortgage-contract ;  and 
the  application  for  ■  cannot  be 
made  before  the  expiration  of  such 
period  ...  3°4 

Fraud. 

See  Benamee  (1) 
See  Certificate  (2) 
See  Jurisdiction  (4) 
See  Sale  (2) 

G. 

Government 

—  has  no  right  summarily  to  ap- 
propriate or  destroy  private  pro- 
perty on  the  ground  of  public  incon- 
venience, and  are  as  much  liable  in 
damages  as  any  private  individual 
acting  similarly  for  his  own  conve- 
nience 

Growing  Crops 

come  within  the  category  of 

immoveable  property 

d 
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Guardian. 

The  execution  by  a  —  appointed 
under  Act  XL.  of  1858,  of  a  bond 
without  an  order  of  the  Court  is 
not  sufficient  ground  for  removing 
him  from  office 

See  Act  XL.  of  1858  (4) 


300 


H. 

i    High  Court. 

**         (1)  An  advocate  of  the 


is  entitled  to 


appear  and  plead  on  the  appellate 
side,  but  not  to  file  an  appeal  in 
the  Registrar's  office  ...     60 

(2)  There  is  no  necessity  that  a  motion 
for  the  cancellation  or  return  of  a 
security-bond,  given  to  stay  execu- 
tion till  the  appeal  is  disposed  of, 
should  be  presented  to  the  Judges 
who  heard  the  appeal ;  a  Division 
Bench  may  receive  motions  from 
ail  districts  without  reference  to 
the  division  into  groups  ...  403 

See  Jurisdiction  (49)  (50)  (51) 

High  Court  Act. 

The  High  Court  declined  to  exercise 
the  powers  described  in  Section  15 

of  the ,   in  a  case  in   which 

a  Magistrate  refused  to  inter- 
fere with  the  arrest  in  his  Court, 
under  a  civil  process,  of  a  person 
accused  before  the  Magistrate,  but 
acquitted  at  the  time  of  his  arrest  393 

Section  15.    See  Jurisdiction  (11)  (56) 
See  Special  Appeal  (1) 

Hindoo  Law. 

(1)  A  single  member  of  a  family  may  sell 

immoveable  property  to  pay  off 
family-debts,  where  the  sons  and 
grandsons  are  minors,  or  otherwise 
incapable  of  giving  their  consent       30 

(2)  Where  the  sale  of  landed  estate  for 

the  payment  of  family-debts  is  set 
aside  as  having  been  made  without 
the  son's  consent,  he  can  get  pos- 
session on  re-payment  of  the  pur- 
chase-money ...     31 

(3)  The  mere  adoption  of  local  customs 

and  ceremonies  does  not  prove  that 
the  law  originally  governing  a  fa- 
mily has  been  set  aside  and  an- 
other substituted  ...     47 

(4)  Where  a  partition  of  joint  family 

is  made  after  the  death  of  the  sons, 
the  grandmother  is  not  entitled  to 
one-fifth  share  ...     66 

(5)  There  are  other  ceremonies  essential 

to  the  validity  of  an  adoption  be- 
sides giving  and  taking  ...   186 

See  Alienation  (3) 
See  Onus  Probandi  (1) 

Hindoo  Widow. 

See  Certificate  (5) 
See  Sale  (1) 


HOONDEE.    • 

A  promise  to  pay  endorsed  on 
after  it  has  been  dishonoured,  is 
sufficient  evidence  that  the  endors- 
er has  received  notice  that  the  bill 
has  been  dishonoured  ...  420 

Hypothecation. 
See  Rent  (5) 

I. 

Interest. 

(1)  How  calculated  where  a  decree  is 

given  with  costs  and upon  the 

costs,  defendant  being  declared  en- 
titled to  a  set-off  on  account  of 
costs  ...  138 

(2)  If  the  purchase-money  of  a  putnee  is 

in  deposit  in  the  Collectorate,  and 
the  zemindar  judgment-debtor 
does  not  assist  the  judgment-credit- 
or in  recovering  his  dues,  he  is  li- 
able for on  the  entire  sum   ...  161 

Intermediate  Tenure. 
See  Enhancement  (3) 

Intervenor. 

(1)  It  is  irregular  to  place  an on  the 

record,  and  decide  an  issue  between 
him  and  the  other  parties  to  the 
suit  —73 

(2)  Where  in  a  suit  for  possession  and 

wassilat,  an *s  name  is  at  her 

own  request  substituted  in  the  de- 
cree for  that  of  the  original  defend- 
ant, she  is  responsible  for  mesne- 
profits  and  costs  ...     81 

(3)  In  a  suit  for  confirmation  of  posses- 

sion, where  an states  that  he  is 

in  possession,  he  is  rightly  made  a 
defendant  under  Section  73,  Civif 
Procedure  Code  ...  36a 

Irregularity. 

(1)  To  set  aside  an  execution-sale  on  the 

ground  of ,  the  judgment- 
debtor  must  show  that  substantial 
injury  has  in/act  been  sustained . . .  209 

(2)  A  Judge,  in  remanding  a  case  for  ad- 

ditional evidence,  should  direct  the 
lower  Court  to  send  it  back  to  him  ; 
but  when  the  omission  to  do  this 
does  not  interfere  with  the  merits 
of  the  case  or  the  Court's  jurisdic- 
tion, the  decision  cannot  be  in- 
terfered with  in  special  appeal    ...  234 

Issues. 
(1)  In  a  case  between  an  auction-pur- 
chaser under  Act  VI 1 1,  of  1865  and 
a  dur-izaradar,  the  point  to  be  de- 
cided is  whether  the  latter  is  bond 
fide  in  possession.  If  he  is,  the 
question  of  voidance  or  voidability 
cannot  be  disposed  of  in  the  Col- 
lector's Court  ...    68 
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Issues — (continued).  * 

(2)    Where  the  parties  to  a  suit  accept 
wrongly    laid    down  by  the 


(3) 


Court,  they  are  bound  by  them 
under  Act  X.  of  1859  should  be 


framed  principally  from  the  exami- 
nation of  the  parties 

See  Appeal  (2) 

See  Enhancement  (4) 

See  Jurisdiction  (31) 

See  Pre-emption  (3) 

See  Remand  (1) 

See  Written  Statement  (1) 

j- 

Joinder. 

In  a  suit  for  rent  as  of  a  single  howa- 
lah,  where  the  Courts  find  that  the 
land  constitutes  two  howalahs  : 
Held  that  it  is  not  necessary  to 
dismiss  the  suit 

See  Act  VIII.  of  1859  (5) 

See  Cause  0/ Action  (6) 

Joint  Debt. 

A  decree  having  been  executed  for 
the  full  amount  due  against  a  joint- 
debtor,  he  is  entitled  to  reimburse- 
ment from  his  co-debtors,  although 
a  proceeding  in  the  execution-case 
was  not  bond-fide 

Joint  Decree. 

Any  bond-fide  proceeding  to  enforce 
a by  any  one  of  the  judg- 
ment-creditors within  the  meaning 
of  Section  20,  Act  XIV.  of  1859, 
is  sufficient  to  keep  the  whole 
decree  alive 
See  Execution  (16) 

Joint  Hindoo  Family. 

A  purchase  at  a  sale  under  Act  I., 
1845,  by  the  managing  member  of 
a in  his  own  name,  but  on  be- 
half of  the  family,  is  not  affected 
by  Section  2 1 ;  and  the  members  may 
sue  to  enforce  their  rights,  though 
he  is  the  sole  certified  purchaser  . . . 
See  Champerty  (1) 
Joint  Possession. 

See  Cause  of  Action  (5) 

Jurisdiction. 

(1)  Where  a  ryot  having  right  of  occu- 

pancy brings  a  suit  in  a  Revenue 
Court  on  the  ground  of  illegal  dis- 
possession by  the  new  zemin- 
dar 

(2)  In  respect  of  an  order  to  a  judgment- 

debtor  to  pay  as  costs  any  sum 
not  mentioned  in  the  decree  in 
course  of  execution  or  in  any  de- 
cree in  force 

(3)  In  respect  of  a  reference  from  a  Re- 

corder relative  to  questions  aris- 
ing in  execution  of  a  decree  in  his 
Court 
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Jurisdiction — (continued). 

(4)  Where  a  tenure  is  brought  to  sale  by 

a  landlord  in  execution  of  a  decree 
by  a  Revenue  Court  and  purchased 
by  him,  though  no  arrears  of  rent 
are  due,  the  Lower  Civil  Courts 
are  justified  in  concluding  the  sale 
to  be  fraudulent 

(5)  As  Section  n,  Act  XXIII.  of  1861, 

does  not  apply  to  cases  in  the  Col- 
lector's Court,  the  Collector  may 
take  steps  to  have  an  excess  rent 
returned;  but   where   he   fails  to 

exercise  a  proper ,  the  Subor- 

dinate  Judge  should  decide  the 
case  finally 

(6)  In  a  suit  by  a  co-kutkeenadar  for  a 

proportion  of  rent,  where  defend- 
ant, admitting  himself  to  be  plaint- 
iff's tenant,  disputes  the  extent 
of  his  alleged  share 

(7)  In  respect  of  an  act  done  by  a  Col- 

lector under  Section  1 1  and  the  fol- 
lowing Sections  of  Act  XI .  of  1859, 
although  he  is  not  made  a  party 

(8)  Where  an  application  is  made  to  a 

Collector  by  a  registered  proprietor 
for  a  separate  account,  and  the 
application  is  objected  to  within 
the  meaning  of  Section  12,  Act 
XI.  of  1859 

(9)  Where  the  purchaser  o>f  a  share  of  an 

undivided  lakheraj  estate  applies 
for  a  separation  of  his  share 

(10)  In  a  suit  to  recover  rent  where  de- 

fendant is  a  trespasser 

(11)  Of  the  High  Court,  where  an  acting 

Judge  ofa  Small  Cause  Court  has 
made  an  order  which  the  perma- 
nent incumbent  on  his  return  con- 
siders to  have  been  illegal 

(12)  In  a  suit  by  an  unsuccessful  claim- 

ant to  establish  his  right  to  per- 
sonal property  and  to  recover  the 
value  of  the  same  ••• 

(13)  Where  defendant,  acting  as  agent  of 

plaintiff,  receives  plaintiff's  share 
in  a  decree 

(14)  Where  the  Subordinate  Judge,  be- 

fore whom  a  case  for  the  recovery 
of  money  realized  by  defendant 
as  plaintiff's  agent  comes  up 
in  appeal,  is  also  a  Small  Cause 
Court  Judge 

(15)  Of  a  Judge  under  Sections  15  .an" 

17,  Act  X.  of  1862,  in  a  suit  in  a 
Small  Cause  Court  to  recover  a 
debt  secured  by  a  his  sab  on  a  leai 
of  a  khattah 

(16)  In  a  suit  for  damages  for  breaking 

down  a  wall  where  defendant  pleads 
bond-fide  purchase,  and  plamtitt 
replies  that  the  sale  is  invalid  as 
made  by  a  Hindoo  widow  without 
legal  necessity 
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isdiction — (continued). 

(7)  In  respect  of  claims  in  regard  to  the    ■ 
custody  of  a  female  minor  ...   112 

18)  In  respect  of  providing  for  the  pro- 

per custody  of  a  female  minor  pend- 
ing a  suit,  and  of  making  an  order 
for  her  ultimate  custody  ...  ib. 

19)  Where  a  suit  is  brought  for  dama- 

ges on  account  of  an  alleged  per* 
sonal  injury  ...   118 

to)  Of  an    interior  Court   in   regard   to 

facts  not  before  it  ...   129 

2i)  In    respect  of  the  execution   by    a 
Moonsiff  of  the  decrees    of    the  - 
Court  of  the  Dewan  Ahilkar  of 
Cooch  Behar  ...   154 

[22)  A  Zillah  Judge  has  no to  make 

an  order  on  a  Collector,  as  to  how 
he  is  to  enter  the  result  of  a  Civil 
Court  decree  on  his  books  ...   162 

1*3)  Where   the  Judge  who  decides  the 
case  is  not  the  Judge  who  received 
the  evidence,  the  defect  may  be 
1  cured  by  assent  of  parties  ...   184 

^24)  Under  Section  3,  Act  XL.  of  1858, 
where  a  decree  has  been  passed 
against  a  minor's  estate,  and  his 
aunt,  on  being  refused  a  re-hear- 
ing, appeals  ...  202 
{25)  In  a  suit  to  recover  money  deposited 
i           by  a  judgment-debtor  and  taken 
out   by    the   decree-holder    whilst 
the    question    of    limitation    was 
1           being   litigated,   the  decree  being 
I           afterwards  declared  barred         ...  231 
{(26)  Of  a  Judge  with  respect  to  ex-par te 
[           orders  ...  232 
(27)  As  applied  to  the  provisions  of  Sec- 
tion 27,  Act  XXIII.  of  1861        ...  233 
j  (28)  Where  the  application  to  cancel  a 
I            sale  does  not  specify  the  grounds 
contemplated  in  Sections  256  and 
257,  Act  VIII.  of  1859                 ...  250 

(29)  Where  ajudge  sets  aside  a  sale  after 
I  finding  material  irregularity  and 

substantial  injury  ...  ib. 

(30)  Where,  in  a  suit  for  rent,  defendant 

pleads  payment  to  a  tehsildar  ap- 
pointed by  plaintiff  to  collect  the 
rents  ...  265 

(30  Where  a  judgment-debtor  obtains  a 
decree  for  possession  after  the 
tenure  has  been  sold,andhisappeals 
toCollectorand  Commissioner  have 
been  rejected  by  both  Officers    ...  292 

(32)  In  a  suit  for  rent  where  defendant 
holds  under  a  lease  from  a  party 
who  subsequently  gives  a  lease  to 
plaintiff  who  gives  him  the  right  to 
collect  rents  from  defendant  in 
accordance  with  the  terms  of  the 
former  lease  ...  301 

I  «3)  Of  a  Civil  Court  under  Sections 
237  and  242,  Code  of  Civil  Proce- 
dure ...  ib. 


Jurisdiction — (continued). 

(34)  In  respect  of  money  payable  by  a 
lessee  in  consideration  of  a  lease 

F  ran  ted  ...  307 

w.         a  Collector  to  make  a  special  di- 
rection in  a  decree  for  rent  ...  312 

(36)  Of  an  Appellate  Court  under  Section 

350,  A&  VIII.,  1859  ...  325 

(37)  Of  a  Subordinate  Judge  under  Act 

XVI.,  1868  ...  326 

(38)  In  respect  of  the  valuation  of  pro- 

perty ...    ib. 

(39)  In  respect  of  the  execution  of  a  de- 

cree for  any  other  costs  than  those 
included  in  it  ...  330 

(40)  Where  a  Civil  Court  is  the  only  one 

that  can  grant  a  plaintiff  substan- 
tial relief  ...  331 

(41)  Where  a  tenant  sues  a  landlord,  not 

only  for  possession,  but  mesne-pro- 
fits,  making  others  besides  the  land- 
lord defendants  ...  334 

(42)  In  a  suit  to  set  aside  a  sale  under 

A6i  XI.  of  1859  on  the  ground  that 
no  arrear  of  revenue  is  due         ...  336 

(43)  Where  plaintiff,  who  has  paid  rent 

to  his  landlord's  mookhtear,  is  sued 
by  the  landlord  who  obtains  a 
decree,  and  in  his  turn  sues  the 
mookhtear  ...  359 

(44)  In  a  suit  for  arrears  of  rent  recover- 

able on  a  liability  arising  out  of 
matters  not  within  the  cognizance 
of  a  Revenue  Court  ...  390 

(45)  In  an  appeal  from  a  suit  in  the  Re- 

corder's Court  at  Moulmein  for  ad- 
ministration and  division  of  an  es- 
tate not  exceeding  Rupees  10,000 
in  value,  a  portion  of  the  suit  being 
dismissed  as  entirely  false  ...  393 

(46)  In  respect  of  an  appeal  and  a  special 

appeal  where  an  application  for  a 
certificate  under  Act  XXVII.  of 
i860  is  transferred  by  the  High 
Court  from  the  file  of  a  Judge  to 
that  of  a  Subordinate  Judge       ...  395 

(47)  Of  a  Judge  under  Section  6,  A61 

VIII.,  1859  ..  39* 

(48)  In  respect  of  a  suit  within  the  cog- 

nizance of  a  Small  Cause  Court ...  399 
(49I  Of  a  Division  Bench  of  the  High 

Court  given  by  the  Charter        ...  403 

(50)  Of  the  High  Court  under  Section  338, 

Act  VIII.,  1859  ...    ib. 

(51)  A  Judge's  order  refusing  to  return  a 

security-bond  given  to  stay  execu- 
tion, after  his  decree  has  been 
reversed  in  appeal,  is  without  —    ib. 

(52)  Of  the  High  Court  under  Section 

342,  Acl  VIII.  of  1859, t0  demand 
security  for  costs  from  an  appel- 
lant ....432 

(53)  In  a  su»l  under  Section  33,  Act  X. 

of  1859,  where  defendant  denies 
that  he  is  the  agent  of  the  plaintiff  433 
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Jurisdiction — (continued), 

(54)  Where   actual    pecuniary  damages 

have  resulted  from  personal  injury  434 

(55)  Where,  in  a  suit  for  arrears  of.rent 

dismissed  by  the  first  Court  and 
decreed  in  appeal  by  the  Collector 
solely  on  the  question  of  the  extent 
and  character  of  the  land  and  the 
arrears  thereupon,  the  plaint  also 
contains  a  prayer  for  ejectment  ...  438 

(56)  Where,  the  Judge's  decision  in  one  of 

two  concurrent  suits  (the  other 
being  below  Rupees  500  in  value) 
being  reversed  by  the  High  Court 
in  appeal,  the  Judge,  to  correct  the 
error  in  the  other  case,  grants  a 
review  after  90  days  without  re- 
cording his  reasons  ...  439 

(57)  ln  respect  of  a  Deputy  Collector's 

decree  for  rent  cancelling  a  mokur- 
ruree  tenure  ...  441 

(58)  After    a    decision   by    a    Revenue 

Court  under  Section  77,  A61  X.,  a 
Civil  Court  may  determine  the  legal 
title  to  the  rent  and  also  whether 
any  rent  lost  by  the  former  deci- 
sion may  not  be  recouped  to  the 
loser  ...  458 

(59)  It  is  not  competent  to  a  Court  to 

set  up  a  defence  not  made  by  de- 
fendant and  inconsistent  with  his 
statement  ...  464 

See  Butwarrah  (3) 

See  Costs  (2) 

See  Declaratory  Decree  (I) 

See  Issues  (1) 

See  Misjoinder  (11) 

See  Res  Adjudicata  (4) 

See  Revenue  Courts. 

K. 

KUTKEBNADAR. 

See  jurisdiction  (6) 

L. 

Lakh  bra  j. 

Land  to  be  released  from  Govern- 
ment assessment  must  be  shown  to 
have  existed  as  —  at  the  time  of 
the  Perpetual  Settlement  ...  334 

Landlord  and  Tenant. 

Where,  in  a  suit  for  rent,  defendant 
denies  that  plaintiff  is  landlord, 
alleging  payment  to  an  intervener, 
it  is  not  enough  that  the  interven- 
tion is  set  aside ;  the  Court  must 
inquire  whether  defendant  is  a  ryot 
of  the  plaintiff  ...  259 

Lease. 

(1)  Where  a  lessor  gives  his  lessee  power 
to  sub-let,  the  sub-lessee  obtains 
rights  against  both,  of  which  he 
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Lease— (continued). 

cannot  be  deprived  without  his  own 
consent  ...  281 

(2)  A  ryot   having  right  of  occupancy 

can  create  a  mokurruree— ;  but 

a granted  to  a  third  party  can 

only  be  binding  as  between  them 
both.  A  landlord  dispossessing  a 
sub-lessee  without  the  sanction  of 
law  is  guilty  of  trespass 

(3)  Where  a gives  lessee  the  right  to 

continue  in  possession  till  money 
borrowed  from  him  is  liquidated, 
the  lessor  is  in  the  position  of  a 
mortgagor  and  the  lessee  of  a  mort- 
gagee ;  but  the  latter  cannot  have 
the  property  sold  ...  445 

(4)  A for  more  than  a  year  is  not 

the  less  a because  a  condition 

is  attached  with  regard  to  the  con- 
sideration, and  because  its  term  may 
be  lessened  on  payment  of  a  sura 
of  money  ;  such  a  —  cannot  be 
used  in  evidence  unless  registered  468 
See  Jurisdiction  (32) 

Legal  Necessity. 

See  Ancestral  Property. 
Lender. 

See  Ancestral  Property. 
Letters  Patent. 

The  difference  of  opinion   between 
Judges    constituting    a    Division 
bench  which  entitles  parties  to  an 
appeal  under  Section  15  must  be  a 
difference  as  to  the  final  and  com- 
plete decision  of  the  appeal         ...  310 
Section  15.  See  Appeal  (9) 
Sections  15  and  36.  See  Appeal  (8) 
Liability. 

The  custodian  of  a  deed  of  sale  is  lia- 
ble if  he  cannot  give  satisfactory 
explanation  of  his  neglect  to  keep 
the  deed  entrusted  to  him  ...  32^ 

See  Execution  (5) 
See  Government  (1) 
Lien. 

See  Mahomedan  Law  (1) 

Limitation. 

(1)  As  applied  to  a  petition  for  the  recti- 

fication of  a  decree  ...    33 

(2)  In  a  suit  to  recover  excess  of  rent 

paid  under  a  Lower  Appellate 
Court's  decree  which  is  afterwards  1 

set  aside  in  special  appeal  ...    34 

(3)  In  asuit  for  possession  of  land,  where 

defendants  allege  that  the  widow 
from  whom  it  was  bought  received 
it  by  hibbah  in  lieu  of  dower,  and 
the  plaintiffs  contend  that  their 
father  held  it  up  to  the  year  of  his 
death,  from  which  time  the  widow 
had  held  as  guardian  ...    63 

(4)  As  applied  to  an  application  for  re* 

view  under  Section  376,  Act  VIII. 
of  1859  —    °^ 
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itation— (continued). 

iS)  As  applied  under  Section  246,  where 
a  plaintiff  after  having  had  his 
claim  summarily  rejected,  sues 
within  one  year  to  have  the  sale 
of  certain  property  set  aside,  and 
his  own  title  declared 

(6)  As  applied  to  Doctor's  fees  where  no 

arrangement  is  made  at  the  time. . .     yu 

(7)  In  a  suit  for  ejectment  where  defend- 
/o%  .wants a,,egearn°kurruree tenure  ...  120 
f  8)  How  applicable  under  Section  20,  Act 

XIV.,  1859,  where  a  decree-holder 
more  than  three  years  after  the 
date  of  her  decree  obtains  posses- 
sion by  compromise,  and  asks  to 
have  her  name  registered  on  the 
_        J?*^  of  l he  Collectorate 
(9)  Where  a  mohurrir  sues  a  Butwarrah 
Ameen  who  has  defaulted  to  pay 
him  for  three  months 
(to)  How  time  must  be  reckoned  in  ap- 
plying the  law  of 

(II)  In  a  suit  by  an  execution-purchaser 
to  recover  landed  property,  defend- 
ant pleading ,  and   plaintiff 

proving  facts  from  which  the  Court 
may  draw  conclusions  of  law  for 
itself 


141 
183 


Limitation— (continued). 

m 

but  his  title  by  being  out  of  pos- 
session for  more  than  12  years,  ap- 
plies to  the  case  of  a  recusant 
proprietor  claiming  malikana      ...  46? 

See  Act  VIII.  (B.  C.)  of  1864.  * 

See  Cause  of  Action  (5)  (8)  k 

See  Evidence  (4) 

See  Execution  (io)  (19) 

See  Minor  (1) 

See  Review  (2) 

Local  Investigation. 

See  Mesne  Profits  (4) 

M. 


■  •  • 

(12)  As  applied  to  the  validity  of  a  Civil 

Court's  decree 

• .  • 

(13)  In  a  suit  to  recover  a  surr  of  money 

alleged  to  be  due  on  a  bond,  and 
brought  by  the  representatives  of 
the  original  bond-holder  against  a 
party  to  whom  the  obligor's  estate 
has  descended  by  inheritance 

^I4)  '"JJ  suit  for  a  ,e&acy  where  plaint- 
iff s  mother  who  was  to  have  receiv- 
ed the  principal  of  certain  money 

aui  j"d  ?n  the  birth  of  a  male 
child,  dies  before  she  has  drawn  the 

jmncipal  or  taken  the  allotment  of 

•  •  • 

(15)  As  applicable  to  claims  for  dower 

under  Mahomedan  Law 

(16)  Where  a  Mahomedan  wife  making 

her  demand  /or  dower  after  many 
years  of  separation,  brings  a  suit 

to  enforce  her  claim 

•  •  • 

(17)  In  a  suit  for  arrears  of  rent  recover- 

able on  a  liability  arising  out  of 

mrattlrs  not  within  the  cognizance 
01  a  Revenue  Court 

(18)  A  suit  to  recover  excess  lands  wrong- 

fully taken  under  cover  of  a  decree 
comes  within  the  provisions  of 
Clause  12,  Section  1,  Act  XIV.  of 

(19)  Thf  role  of  law  laid  down  by  the% 

Pnvy  Council,  that  a  person  en- 
titled to  an  interest  in  immoveable 
property  loses,  not  only  all  remedy, 
Vol.  XIII. 


269 


294 


177 
265 


313 


/ 


... 


ib. 
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354 


37« 


ib. 


39o 


459 


Mahomedan  Law.  ' 

(1)  A  contract  for  a  money-payment  in 
lieu  of  dower  does  not  give  a  wife 
a  lien  over  her  husband's  property ; ; 
but  she  has  a  lien  as  against  her 
husband's  heirs,  if,  on  his  death, 
they  allow  her  to  hold  any  of  his 
property  in  lieu  of  payment         ...     49 

^2)  The  tu  It ub-i-mo wast  but  need  not  be 
made  before  witnesses,  and  the  pre- 
cise words  are  immaterial ;  but  in  > 
the  tullub-i-ishadt  there  must  be 
strict  adherence  to  rules 

(3)  Illegitimate  sons  can  claim  no  rela- 

tion with  their  father's  family     ... 

(4)  It   is   only   by   the  payment    of    a 

prompt  dower  that  the  husband  is    •* 
entitled  to  consummate  the  mar- 

/       AriaP  "'•••  37*1 

(5)  A  wife's  application  to  be  permitted 

to  sue  as  a  pauper  to  recover  her 
dower,  is  a  demand,  her  cause  of 
action  dating  from  it 

See  Religious  Endowments  (2) 
Malice. 

See  Damages  (1) 

Malikana. 

See  Limitation  (19) 

Mesne  Profits. 

(1)  On  what  principle  to  be  determined 

where  plaintiff  is  cultivator  or  him-} 
self  uses  or  wishes  to  use  the  land    37 

(2)  Any  produce  of  land  appropriated 

by  the  wrongful  possessor  while  in 
possession  may  be  treated  as — ...  ib. 

(3)  A  plaintiff  obtaining  a  decreeforpos- 

session  is  not  ipso  facto  entitled  to 

(4)  In  a  suit  for when  the  Ameen's 

inquiry  is  not  completed  on  account 
of  the  laches  of  the  plaintiff 
See  Execution  (2) 

Middlemen. 

See  Ejectment  (2) 

Ministerial  Officers. 

Subordinate  Judges   must    appoint 

their  own the  power  of  the 

Zillah  Judge  extending  merely  to 


4i« 


ib, 
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Ministerial  Officers — (continued). 

the  Approval  or  disapproval  of  the 
person  appointed,  and  his  refusal  of 
sanction  must  be  based  on  grounds 
personal  to  the  appointee 


Minor. 


(i)  In  a  suit  for  possession  of  landed 
property  which  belonged  originally 
to  plaintiff's  father:  Held  that  any 
act  done  by  the  widow  and  any 
decree  given  against  her  as  sole 
proprietor  of  the  lands,  and  not  as 
guardian,  will  not  bind  the  plaint- 
iff 
A   contract  by   a is   not   neces- 


<*> 


197 


63 


sarily  void,  and  if  made  for  a  con- 
sideratipn  of  the  nature  of  a  neces- 
sity, is  not  voidable 

(3)  Where  a for  a  considerable  pe- 

riod after  attaining  his  majority 
does  nothing  to  repudiate  a  con- 
tract made  by  him  when  a , 

it  is  presumed  that  the  considera- 
tion binds  him  or  that  he  has  rati- 
fied the  contract 

(4)  A  conveyance  by  a may  be  void- 

ed on  his  coming  of  age ;  but  un- 
less repudiated,  the  contract  is 
held  to  be  ratified 

Set  Act  XL.  0/1858(1) 

See  Jurisdiction  (17)  (18) 

Misjoinder. 

A  Lower  Appellate  Court  cannot  re- 
verse the  decree  of  the  first  Court 
on  the  ground  of of  parties 

MOKURRUREB   TENURE. 

See  Butnvarrah  (2) 

See  Jurisdiction  (5;) 
Mortgage. 

(1)  Where  mortgagees  take  possession 
before  final  foreclosure,  the  mort- 
gagors may  redeem  by  payment  of 
the  advance  made  on  the whe- 
ther such  payment  be  in  cash  or 
realized  from  the  usufruct  of  the 
estate 

•  •  • 

fo)  A  plaintiff  having  a  right  of  pre-emp- 
tion to  property  sold,  is  entitled  to 
have  the  property  at  the  price 
agreed  upon  between  vendor  and 
vendee,  but  not  to  the  benefit  of  an 
arrangement  by  which  a  portion  of 
th«  price  has  been  allowed  to  re- 
main in  the  vendee's  hands  that  he 

may  pay  off  a debt 

See  Lease  (3) 
Mouroseb  Pottah. 

Documents    of    the    description    of 

a are  not  required  by  law  to 

be  attested 
Mouzadar. 

See  Evidence  (5) 
Multifariousness. 

Where  plaintiff  alleges  that  certain 
properties  which  he  sues  to  have 


166 


ib. 


172 


U5 


44 


435 


191 


Multifariousness — (continued). 

declared  liable  for  the  amount  of 
certain  decrees,  passed  intact  to 
his  judgment-debtor's  admitted 
representative,  the  other  defend- 
ants being  men  of  straw  :  Held 
that  plaintiff  has  in  reality  but  one 
cause  of  action  against  one  party...  27 1 

Municipal  Commissioners 


invested  with  the  powers  of  a 


Magistrate  under  Act  III.  (B.  C.) 
of  1864  are  protected  by  Act 
XVIII.  of  1850;  and  as  long  as 
they  act  within  their  jurisdiction,  no 
action  for  damages  will  lie  against 
them  in  a  Small  Cause  Court     ...   340 

See  Act  1IL  (B.  C.)  of  1864. 

See  Res  Adjudicata  (7) 

Mutation  of  Names. 

Where  a  copy  of  a  decree  for  posses- 
sion is  sent  to  a  Collector  in  pur- 
suance of  Clause  2,  Section  24,  Re- 
gulation XLVI II.  of  1793,  he  must 

decide  whether  the ought  to 

take  place.  But  where  the  Civil 
Court  issues  a  precept,  he  is  bound 
to  obey  ...   141 

See  Jurisdiction  (22) 

N. 
New  Trial. 

See  No* ice  (1) 

Notice. 

(1)  Where  a  Court  is  closed  on  the  last 

of  the  seven  days  allowed  for 

of  application  for  a  new  trial, 

may  be  given  on  the  first  day 
thereafter  *   ...  105 

(2)  Where  a of  enhancement  does 

not  state  that  the  ryot  pays 
less  than  others,  and  there  is  no 
evidence  on  the  record  of  the 
rates  payable  by  such  ryots,  the 
suit  must  be  dismissed  ...  297 

(3)  Non-service  of is  an  objection 

which,  if  not  taken  in  the  first 
Court,  cannot  be  allowed  either 
in  special  appeal  or  in  the  Lower 
Appellate  Court  on  remand        ...  462 

See  Act  VI IL  of  1859  (11) 

See  Transfer  (1) 

O. 
Obiter  Dicta. 

(1)  Where  a  case  is  altogether  dismiss- 

ed, no  adverse  opinion  in  the  judg- 
ment can  affect  defendant's  rights 
in  any  future  litigation  between  the 
parties  ...  239 

(2)  Where  a  suit   for   enhancement   is 

dismissed  on  the  ground  that  no 
notice  was  served,  any  decision  as 
regards  the  mal  or  lakheraj  charac- 
ter of  the  land  is  mere  obiter      ...  297 
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Objections. 

See  Notice  (3) 
Omeowar. 

An cannot  be  deputed  to  hold  a 

local  enquiry  under  Section  73,  Act 
X.  of  1859 
Onus  Probandi. 

(1)  Where  a  Hindoo  family  comes  from 

the  Punjab  accompanied  by  their 
priests  at  a  time  when  they  are 
not  governed  by  the  Bengal  Law, 
and  it  is  afterwards  alleged  that 
they  are  now  so  governed 

(2)  Where  plaintiff's  allegation  is  met 

by  a  counter-allegation 

(3)  Where  plaintiff  alleges  forcible  ouster 

in  a  certain  year 

(4)  Where  a  third  party  supposed  to  be 

interested  in  a  suit  for  possession 

is  made  a  defendant  by  the  Court.,,   168 

(5)  In  a  suit  for  confirmation  of  posses- 

sion and. declaration  of  lakheraj 
right  against  purchasers  at  a  sale 
for  arrears  of  Government  revenue  247 

(6)  Where,  in  a  suit  for  confirmation  of 

possession,  an  intervenor  states 
that  he  is  in  possession,  and  is 
made  a  defendant 

(7)  Where,  in  a  suit  to  establish  right  of 

pre-emption  to  property  sold, 
plaintiff  alleges  that  the  amount 
stated  as  the  price  by  the  defend- 
ant is  wrong 


47 
"3 


362 


435 


P. 

Parties  to  a  Suit. 

( 1 )  I  n  a  suit  by  putneedars,  where  parties 

who  have  subsequently  acquired  an 
interest  in  the  put  nee  assent  to  the 
suit  being  carried  on  in  the  names 
of  the  plaintiffs  :  Held  that  there 
is  a  sufficiently  constituted  suit  and 
a  sufficient  array  of  parties  to  en- 
able the  Court  to  give  a  decree  ... 

(2)  Where  a  minor  and  her  father  are 

made  co-defendants,  the  latter,  and 
not  the  minor's  mother,  is  the  pro- 
per party  to  defend  the  suit 
Partition. 

The  purchaser  of  a  share  of  an  un- 
divided lakheraj  estate  has  a 
right  to  apply  for  a  separation  of 
his  share  from  those  of  the  other 
shareholders 

•  •  • 

See  Buttvarrah  (2) 
See  Hindoo  Law  (4) 
See  Jurisdiction  (9) 
Payment. 

A  judgment -debtor  paying  money 
into  Court  under  pressure  of  pro- 
cess of  arrest,  and  making  at  the 
time  but  one  objection,  is  not  de- 
barred from  making  any  other  ob- 
jection previous  to  —  to  decree- 
holder 


126 


399 


74 


Plaints. 

Specifies  what  — —  must  state.    The 
strict  rules  of  English  Law  do  not 

necessarily    apply    to in  this 

country 
Pleader. 

Where      a  is     charged    with 

conduct  amounting  to  an  offence, 
the  conduct  should  be  inquired 
into  as  an  offence  with  a  view 
to  dismissal  under  Section  141  Act 
XX.  of  1865 
Pleadings. 

See  Jurisdiction  (59) 
Possession. 

(1)  The of  a  tenant  is,  in  the  eye 

of  the  law,  the of  his  land- 
lord ,M 

(2)  Mere for  1 2  years  In  the  capacity 

of  a  servant  does  not  create  rights 

of  occupancy 
See  Alluvion  (1) 
See  Prescription  (l) 

Possessory  Suit. 

(1 )  Where  a  plaintiff  sues  to  recover  pos- 

session as  an  ij  a  radar,  the  Court's 
finding  in  favor  of  his  title  makes 
it  unnecessary  for  him  to  sue  for 
the  pottah  wrongfully  denied  him 
by  defendant 

(2)  A  party  recovering  possession  under 

Section  15,  Act  XIV.  of  1859,  re- 
covers the  land  with  the  drdj>s 
growing  on  it 

(3)  Plaintiff's  failure  to  prove  wrongful 

dispossession  from  an  anterior  date 
cannot  deprive  him  of  a  decree  for 
possession  if  he  is  entitled  to  it  at 
the  time  of  bringing  the  suit 
See  Limitation  (18) 

Practice. 

The  rule  for  computing  the  90  days 
allowed  for  an  appeal  to  the  High 
Court 
Pre-emption. 

(1)  A  Shureek  cannot  be  restricted  to 
cases  in  which  the  parties  enjoy 
the  property  jointly 

Proof  in  a  case  of must  be  of 

the  strongest  kind 


248 


456 


191 


333 


21 


104 


in 


245 


(3) 


•  •• 


29 


A  Shureek  is  preferred  to  a  shuffee* 
khuleet ;  and  when  a  plaintiff  sues 
as  a  shureek ,  the  lower  Court  ought 
not  to  raise  the  issue  as  to  whether 
he  claims  as  shuffee-khuleet 

(4)  Where  a  claimant  for gees  from 

his  own  house  to  the  land  in  dis- 

Eute  before  he  makes  his  demand, 
is  claim  is  invalid,  thetfemand  not 
having  been  instant,  and  tullub- 
i-mowasibut  has  not  been  per- 
formed 

(5)  The  mere  fact  that  a  pre-emptor  takes 

a  short  time  to  ascertain  whether 
the  news  of  the  sale  is  correct  or 

o 
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Pre-emption — (continued), 

not,  does  not  invalidate  his  demand 

of  mowasibut  ...  299 

(6)  The  right  of —  accrues  on  the  com- 

pletion of  a  contract,  and  is  not 
injured  by  its  dissolution  ...  332 

(7)  Where  Hindoos  have  adopted  the 

Mussulman  Law  of as  amongst 

themselves,  a  Mussulman  may  en- 
force the  right  against  them        ...    ib. 

See  Mortgage  (2) 

See  Onus  Probandi  (7) 

Prescription. 

A  title  by must  be  acquired  by 

long  possession,  not  only  permis- 
sive, but  as  of  right  ...  344 

'Procedure. 

(1)  A    Magistrate    proceeding    under 

Chapter  XX.,  Criminal  Procedure 
Code,  should  call  upon  the  person 
causing  the  obstruction  or  nuisance  * 
either  to  remove  it  or  show  cause 
why  it  should  not  be  removed 
within  a  reasonable  time.  On  the 
party's  appearing  to  show  cause, 
.  the  Magistrate  should  proceed  in 
a  judicial  manner  giving  him  full 
opportunity  to  protect  himself     ...     13 

(2)  ■  to  be  adopted  in  a  suit  for  en- 
hancement when  defendant  pleads 
that  he  is  a  shamilat  talookdar         71 

(3)  For  working  out  an  incomplete  de- 

cree for  damages  ...  139 

(4)  A  Judge  cannot  be  directed  to  take 

further  action  in  a  matter  in  which 
the  only  ground  to  proceed  on 
is  a  petition  sent  to  petitioner's 
vakeel  by  post  ...   167 

(5)  The  obligee  of  a  bond  specially  re- 

gistered is  entitled,  under  Section 
53,  Act  XX.  of  1 866,  to  a  decree 
for  the  amount  due,  and  the  Court 
has  no  jurisdiction  to  alter  the 
terms  of  the  bond  ...  252 

(6)  Every  Court  has  power  to  recall  its 

own  order,  on  being  satisfied  that 
the  order  was  obtained  through 
fraud  or  misrepresentation  ...  256 

(7)  Where  a  defendant  is  detained  in 

custody  under  Sections  75  and  78, 
Act  VIII.  of  1859,  it  's  not  neces- 
sary, in  order  to  bring  him  before 
the  Court,  to  resort  to  the  provi- 
r  sions  of    Act    XV.    of    1869:    a 

direction  to  the  Jailor  will  suf- 
fice ...  278 

(8)  The  proper in  the  case  of  an 

1  under- renter '  under  Section  25, 
Regulation  VII.  of  1799,  who  de- 
faults, is  to  sell  his  land  at  the 
end  of  the  year  ...  302 

(9)  Clause  3,  note  (b),  Article  11,  Sche- 

dule B  of  Act  XXVII.  of  1867, 
does  not  restrict  the  Court  to  an 


Procedure — (continued). 

Ameen's  report,  but  allows  it  the 
benefit    of    an    Ameen's    investi- 
gation ...  415 
See  Jurisdiction  (52) 

Proceeding. 

A  decree-holder  taking  steps  to  pre- 
serve an  original  judgment   intact 

is  taking  a to  keep  the  decree 

alive  ...  208 

See  Execution  (6) 
Process. 

See  Execution  (3) 

Putnee. 

A pottah  granted  by  a  late  pro- 
prietor's mother  is  invalid,  as  hav- 
ing been  granted  by  a  person  who 
had  no  interest  in  the  estate        ...  267 


Receipt. 
The 


R. 
by   a   decree-holder  of  a 


portion  of  the  surplus  sale-proceeds 
lying  in  deposit  in  the  Collector's 
Court    without    opposition     from 

the  judgment-debtor  is  not  a 

contemplated  by  Section  33,  Act 
XL,  1859  ...  423 

See  Act  X.  of  i8$g  (1) 
See  Enhancement  (10) 
Receiver. 

A  Civil  Court's  power  under  Section 
92,  Act  VI 1 1,  of  1 859,  should  be  e~x- 
ercised  only  where  property  which 
must  be  kept  in  its  existing  condi- 
tion is  in  danger  of  being  destroy- 
ed, damaged,  or  put  beyond  the 
reach  of  the  Court  ...      6 

Recorder's  Court. 

See  Jurisdiction  (3)  • 
Redemption. 

See  Mortgage  (1) 
Refund. 

See  Jurisdiction  (25) 
Registration. 

( 1)  Where  the  High  Court  orders  a  judg- 

ment-debtor  to  furnish  security 
pending  an  appeal  to  the  Privy 
Council,  the  bond  need  not  be  regis- 
tered till  the  security  has  been  ac- 
cepted ;  but  the  Judge  should 
direct  an  investigation  into  the 
goodness  and  sufficiency  of  the 
property  tendered  ...     41 

(2)  The  Collector  of  Chota  Nagpore  can- 

not be  compelled  to  register  the 
name  of  any  one  as  proprietor  of 
an  estate  ...  397 

(3)  An  instrument  executed  under  the 

Act,  XIX.  of  1843,  and  valid, 

does  not  become  invalid  by  not 
being  registered  within  12  months, 
nor  is  priority  over  it  obtained  t>y 
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Rf  GISTRATI  ON (con  titiucd) . 

a  subsequent  conveyance  register- 
ed under  the Liaw  of  1 864  or 

1866  ...  446 

See  Lease  (4) 

Regulation  VIII.  op  1793. 

Section  5.  See  Procedure  (2) 

Regulation  I. of  1798. 

Section  2.  See  Foreclosure  (1) 

Regulation  VII.  of  1799. 

Section  25.  See  Procedure  (8) 

Regulation  XXXIV.  of  1803. 

Section  12.  See  Foreclosure  (1) 

Regulation  XVII.  ok  1806.  . 
Section  8.  See  Mortgage  (1) 

Regulation  XIX.  of  1814. 
See  Butivarrah  (3) 

Regulation  II.  of  1819. 

Section  16.  See  Resumption  (1) 

Rigulatiou  VIII.  of  1819. 

Section  14.  See  Execution  (12) 
Regulation  V.  of  1827. 

A  Collector  appointed  under  Section  3, 

,  as  administrator  of  an  estate, 

is  not  in  any  sense  the  tenant  of  the 
zemindar  ...    194 

Religious  Endowments. 

(1)  A  property  wholly  dedicated  to  reli- 

gious purposes  cannot  be  sold;  but 
where  a  portion  only  of  its  profits 
is  so  dedicated,  it  may  be  sold  sub- 
ject to  the  charge  with  which  it  is 
burdened  ...  200 

(2)  The  mere  charge  of  certain  items 

which  must  in  time  cease,  on  an 
estate  endowed  under  Mahomedan 
I  .aw,  does  not  render  the  endow- 
ment invalid  ...  235 

(3)  Where  the  mutwallee  of  an  endow- 

ment dies  without  nominating  a 
successor,  the  management  must 
revert  to  the  heirs  of  the  person 
who  endowed  the  property  ...  396 

Remand. 

(1)  Where  the  High  Court  has  been  mis- 
led into  an  order  of on  a  false 

issue,  and  the  Lower  Appellate 
Court  comes  to  a  finding  of  fact 
which  correctly  disposes  of  the  case, 
the  default  of  the  latter  should  not 
govern  the  final  result  ...     91 

(2)  The  circumstances  under  which  a 
Lower  Appellate  Court  has  author- 
ity to a  case  ...   107 

0)  Section  148,  Act  VIIL,  1859,  does  not 
prevent  an  Appellate  Court,  on 
good  and  sufficie  it  cause,  from  re- 
manding a  case  disposed  of  there- 
under, in  order  that  justice  may  be 
done  ..    464 

See  Act  VIIL  of  1839  (3) 
See  Enhancement  (5) 
See  Irregularity  (2) 


Rent. 

(1)  A  sharer  of  an  undivided  talookis  not 

entitled  to  recover from  the 

jotedar  of  a  particular  jote  unless 
there  is  an  agreement  to  that  effect    31 

(2)  Zemindars  cannot  sue  defendants  for 

on  account  of  the  period  dur- 
ing which  they  were  out  of  posses- 
sion, even  though  the  latter  have 
recovered  a  decree  with  wa&silatfor 
the  period  of  dispossession  ...  338 

(3)  In  a  suit  for  arrears,  where  plaintiff 

holds  acertificateunderActXXVIL, 
1 860,  and  an  intervenor  appears  un- 
der Section  77,  Act  X.  of  1859,  the 

party  in  bond-Jide  receipt  of  the 

is  entitled  to  retain  possession    ...  356 

(4)  For  the  purposes  of  Acts  VIIL  and  X. 

of    1859,  comes  within  the 

terms  '  property  '  and  'moveable 
property'  ...  401 

(5)  The  produce  is  by  law  hypothecated 

for  the ,  not  the  land  itself  ...  449 

See  Enhancement  (2) 
See  jurisdiction  (30) 

Representation. 

See  Jurisdiction  (24) 

Repudiation  of  Title. 

The  repudiation  of  a  tenant's  title 
by  a  landlord  can  only  form  one 
cause  of  action,  however  often 
repeated  ...     64 

Res  Adjudicata. 

(1)  Where  the  whole  question  of  plaint- 

iff's title  is  decided  in  a  possessory 
suit,  the  decision  is  conclusive  be- 
tween the  parties  as  to  every  por- 
tion of  land  held  under  that  title...     64 

(2)  Where  a  suit  founded  on  the  allega- 

tion of  a  joint  title  is  decided 
against  a  plaintiff,  he  has  lost  his 
right  by  any  title  that  existed  at 
the  time  of  his  bringing  the  suit  to 
insist  upon  possession  as  against 
the  defendant  ...  209 

(3)  A  suit  for  compensation  on  account 

of  deductions  made  from  the  sur- 
plus sale-proceeds  of  the  right,  title, 
and  interest  in  a  decree,  to  meet 
unpaid  rents,  Sec,  is  barred  by  Sec- 
tion 7  of  the  Code  of  Civil  Proce- 
dure ...  261 

(4)  Where  a  suit  for  rent  has  been  dis- 

missed on  the  ground  of  defend- 
ants having  been  trespassers,  the 
latter  cannot  bring  a  suit  for  pos- 
session in  a  Revenue  Courf        ...  342 

(5)  A  suit  to  get  rid  of  a  sale  at  which 

one  of  the  defendants  purchased  a 
portion  of  a  property  which  plaint- 
iff has  purchased,  and  sues  to  re- 
cover, is  not  barred  by  Section  2, 
Act  VIIL,  1859  ...  343 

(6)  Where  in  a  suit  under  Section  23,  Act 

X.,    1859,   tnc  Collector  restores 
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Res  Adjudicata — (continued), 

plai  n tiffs  to  possession,  the  question 

between  the  parties  is  a ...  417 

(7)  In  a  suit  to  recover  possession  of  land 
occupied  by  Municipal  Commis- 
sioners, a  decision  in  a  similar  suit 
brought  by  a  sharer  in  which  the 
present  plaintiff  was  a  pro-formd 
defendant  is  not  binding  as  to  any 
right  plaintiff  may  have  with  re- 
gard to  the  land  ...  46 1 

See  Cause  of  Action  (2) 

See  Jurisdiction  (20) 

Resumption. 

Where  a officer  supplies  defend- 
ant with  a  copy  of  his'  reasons  for 
considering  certain  lands  liable  to 
,  and  subsequently,  in  defend- 
ant's absence,  declares  them  liable 
to  assessment :  Held  that  the  le- 
gality of  the  proceeding  is  not 
affected  by  the  omission  to  give 
the  warning  mentioned  in  Section 
1 6,  Regulation  II.  of  1 819  ...   180 

Revenue  Court. 

A is  not  able  to  administer  equi- 
ties either  between  co-defendants 
or  between  a  plaintiff  and  a  de- 
fendant who  ought  to  have  been 
joined  as  co-plaintiff  ...  469 

Reversioner. 

Where  a  Hindoo  widow  holding  as 
life-tenant  makes  over  property  by 
ekrarnamah  on  the  terms  that  the 
donee  is  to  pay  the  donor's  debts  : 
Held  that  the  donee's  possession 

is  permissive,  and  that  the 's 

not  having  brought  a  declaratory 
suit  during  the  lifetime  of  the 
donor  does  not  preclude  a  suit 
when  the  cause  of  action  accrues 
as  heir  of  the  last  proprietor       ...     52 

Review. 

(1)  Where  a is  admitted  by  the  sole 

remaining  Judge  of  a  Bench  of  the 
High  Court  which  heard  the  case 
originally,  the  propriety  of  the 
order  cannot  be  questioned         ...     82 

(2)  The  reversal  of  a  decree  in  another 

case  is  no  ground  for  admitting  a 
■after  the  expiration  of  90  days, 

and  the  order  admitting  the 

is  open  to  appeal  ...   120 

(3)  Where  a  defendant,  in  the  presence 

of  the  mookhtears  on  both  sides, 
gives  evidence  that  no  summons 
was  served  on  him  in  a  case  lead- 
ing to  the  ex-parte  decree  against 
him,  the  Court's  order  to  enter  the 

case  on  the  register  of s  is  a 

proper  order  admitting  the ...  237 

See  Appeal  (6) 
See  Jurisdiction  (56) 
See  Limitation  (1)  (4) 
See  Special  Appeal  (2) 


Right. 
.  (1)  A  riparian  proprietor's 


to  the 


water  of  the  stream  is  not  prescrip- 
tive, but  naturally  incident  to  his 
property  in  the  land 

(2)  Where  Bt  an  old  judgment-creditor 
of  JCs  father,  takes  out  execution 

against  K  whose s  in  an  estate 

are  accordingly  sold  and  bought 

by  B  himself,  B  buys,  not  K's 

of  suit,  but  a determined  by 

a  decree,  to  which  Clause  15,  Sec- 
tion i,  Act  XIV.  of  1859,  does  not 
apply 


48 


78 


(3) 


-s  of  a  co-heir  suing  for  the  ad* 


ministration  and  division  of  the 
estate  of  a  deceased  person         ...  443 

See  Alluvion  (1) 
See  Easement  (1) 
See  Payment  (1) 

Right  of  Action. 

(1)  Where,  subsequent  to  the  execution 
of  a  bond,  plaintiff  takes  from  the 
obligor  an  ijara  and  a  durijara,  and 
executes  ijara-kubooleuts  agreeing 
to  accept  payment  of  the  bond 
by  setting  off  the  rents  due  on  the 
kubooleuts,  and  arranging  that  at 
the  end  of  the  term  of  the  ijara, 
accounts  should  be  settled,  neither 
party  being  free  to  put  an  end  to 
the  lease  :  Held  that,  till  the  ter- 
mination of  the  lease,  plaintiff  can- 
not sue  on  the  bond  ...     24 

•  (2)  A  Doctor's  making  treatment  before 
being  paid  is  no  bar  to  his  suing 
afterwards  to  recover  his  fee       ...     96 

(3)  A  party  succeeding  to  the  proprietary 

rights  of  a  lessor  and  dispossessing 
the  lessee  can  sue  the  latter  for 
rent  due  as  tenant,  unless  he  has 
attorned  to  him  ...  228 

(4)  The  denial  of  compensation  under 

Section  96,  Act  VIII.  of  1859,  does 
not  bar  a  suit  for  the  purpose  of 
obtaining   such  compensation    ...  305 

Right  of  Occupancy. 

(1)  A  ryot  insisting  on  his implied- 

ly undertakes  to  give  a  kubooleut 
at  fair  and  equitable  rates;  but  if 

the is  absent,    he  can   only 

remain  by  permission  of  the  land- 
lord ...  117 

(2)  A  plaintiff  suing  for  possession  of  de- 

buttur  land,  and  relying  on  a  mou- 
rosee  pottah  given  by  a  Poojarec 

whp.n  in  office,  must   prove 

under  Section  6,  Act  X.  of  1859; 
and  his  title  is  bad  as  based  on  a 
grant  from  a  person  having  only  a 
limited  interest  in  the  land  ...  241 

See  Possession  (2) 
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Rules  Nisi. 

The  High  Court  can  grant  a  rule  to 
show  cause  only  where  the  argu- 
ments are  such  that,  if  not  dis- 
placed by  the  opposite  party,  the 
rule  would  be  made  absolute       ...  310 

S. 
Sale. 

(1)  Where  the  only  question  is  whether 

an  alleged by  a   Hindoo  wi- 
dow is  valid,  the  Court  should  not 
go  behind  that  question  and  inquire 
whether  there  was  such  a  sale  or 
not  ...   172 

(2)  An    execution-sale   by   a  Collector 

may  be  set  aside  if  plaintiff  can 
prove  fraud  ...   185 

(3)  A in  execution  of  a  decree  is 

vitiated  by  the  decree  being  at  the 
time  invalid  ...  273 

(4)  Where  a  tenure  is  sold  in  execution 

for  arrears  under  Act  VIII.  (B.C.) 

of  1865,  the  tenure  itself  passes  ...  433 

(5)  Where  rights  and  interests  in  a  ten- 

ure are  sold  in  execution  of  a 
money-decree,  they  cannot  be  re- 
sold in  execution  of  a  decree  for 
arrears  of  rent  against  the  former 
tenant  ...  449 
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See  Execution  (1 1) 

Small  Cause  Courts. 

The  law  applicable  in  the  ordinary 

Civil  Courts  governs  in  all 

matters  of  contract  and  dealing 
between  Hindoos  ...   148 


Special  Appeal. 

(1)  An  attempt  to  move  the  High  Court 
under  Section  15  of  the  24  and  25 
Victoria,  C.  104,  is  substantially  a 
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See  Receipt  (1) 

Survey-map. 

See  Evidence  (1) 

T. 

Tenancy. 

A which  is  to  continue  year  by 

year  is  a  continuing ,   and, 

though  terminable,  is  not  ipso  facto 
terminated  at  the  end  of  every 
year  ...  190 

Tenure. 

See  Sale  (5) 
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U. 


Under-tenure. 


In  a  suit  by  an  auction-purchaser  of 
an ,  to  recover  khas  posses- 
sion of  land  covered  by  a  mokur- 
ruree,  where  defendant  pleads  right 
of  occupancy«  the  latter  is  protect- 
ed from  ejectment  by  Section  6,  Act 
X.,  1859,  and  even  if  the  lease  is 
avoided  under  Section  16,  A<51  VIII. 
(B.  C.)i  1865,  ejectment  must  not 
necessarily  follow  ...  410 

See  Aa  VIII.  (B.  C.J  of  1865  (1) 

Undbr-valuation. 

See  Jurisdiction  (36) 
Undivided  Talook. 

See  Rent  (1) 
User. 

(1)  No  precise  period  of  enjoyment  is 

required  to  prove  a  right  of 440 

(2)  for  any  period  will  not  confer  a 

right  if  occasionally  interrupted 
by  the  owner  resuming  exclusive 
use  j  such  — —  being  permissive 
merely  ...449 


Vakeel. 
A 


V. 


after  acting  in  regard  to  the 


execution  of  a  decree  on  behalf  of 
the  judgment-debtor  must  not  in- 
terest himself  with  the  decree- 
holder  in  the  purchase  of  the  pro- 
perty 

Valuation. 

See  Jurisdiction  (38) 


W. 


Witnesses. 

(0 


—  necessary  to  prove  the  case  ought 
to  be  tendered  notwithstanding  the 
Nazir's  report  that  such  and  such 
are  in  attendance 

(2)  A  Judge  cannot  throw  out  the  evi- 
dence of  a  defendant's in  a 

civil  action,  because  they  were 
found  untrustworthy  when  exa- 
mined on  a  charge  against  the  same 
defendant  in  a  criminal  case 


209 


I 


185 


226 


(3)  Where do  not  appear  on  sum- 
mons, the  parties  must  move  the 
Court  to  further  their  production, 
though  the  Court  may  issue  attach- 
ment under  Section  1 68, Act  VIII., 
1859,  if  the are  absconding  ...  324 

Written  Statement. 

filed  by  a  defendant  should  be 


verified,  but  if  admitted  without 
verification,  its  allegations  should 
be  noticed  and  issues  framed  ac- 
cordingly ...  342 
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(FULL  BENCH  RULINGS)., 


A. 

Accounts. 

See  Joint  Hindu  Family 

Act  VIII.  of  1859. 

Sections  7  and  196.     See  Mesne-profits. 
Sections  84  and  270.    See  A  ttach  ment  ( 1 ) 
Section  206.    See  Decree. 

See  Payment  out  of  Court. 

Section  236.     See  Procedure. 
Section  246.     See  Attachment  (2)  (3) 

Act  X.  of  1859. 

Section  92.    See  Execution  (1) 

Act  XIV.  of  1859. 

Section  20.    See  Execution  (2) 

See  Payment  out  0/  Court. 

.Act  XXIII.  or  1861. 

Section  n.     See  Decree. 

See  Mesne- profits. 

Attachment. 

(1)  Held  (Normant  7.,  dissenting)  that 

a  judgment-creditor,  who  has  caus- 
ed the  property  of  his  debtor  to  be 
attached  prior  to  decree  under 
Section  84,  Act  VIII.  of  1859,  is 
bound,  after  decree,  to  attach  the 
property  anew  before  he  can  pro- 
ceed against  it  in  execution.     The 

s  mentioned   in  Section  270, 

Act  VIII.  of  1859,  ^er  lo s 

after  decree  only,  and  not  to s 

before  judgment  ...       g 

(2)  In  execution  of  a  decree  against  At 

the  moiety  or  half  share  of  A  in 
certain  lands  was  attached.  M 
filed  a  petition  under  Section  246, 
Act  VIII.,  1859,  in  which  he  ad- 
mitted that  A  has  a  one-eighth 
share  in  the  lands,  but  alleged  that 
A  has  only  a  one-eighth  share,  and 
that  a  two-eighth  share  belongs  to 
himself — M. 

Held  that  this  is  a  claim  preferred 
to  lands  attached  in  execution  of  a 
judgment,  within  the  meaning  of 
Section  246,  which  the  Court  ought 
to  investigate  under  that  Section  ; 
and  that  if  M  proves  his  claim,  the 
Court  ought  to  pass  an  order  re- 
leasing the  share  claimed  by  him 
from 


(3)  In  execution  of  a  decree  against  A, 
the  right t  title,  and  interest  of  A  in 


63 


Attachment— (continued). 

certain  lands  were  attached,  M 
filed  a  petition  under  Section  246, 
in  which  he  admitted  that  A  has  a 
one-twentieth  share  in  the  lands, 
but  alleged  that  A  is  entitled  to  no 
more  than  a  one-twentieth  share, 
and  that  he — M — has  a  two-twen- 
tieth share. 

Held  that  M  has  a  right  to  come  in 
and  claim  his  own  two-twentieths, 
and  that  the  Court  was  bound, 
under  Section  246,  to  investigate 
upon   that   claim,  and   to   release 

from -the  share  claimed  by  Mt 

if  he  proved  his  claim  to  it 


C. 


Costs. 


See  Limitation  (1) 

D. 

Decree. 

Held  that  Section  206,  Act  VIII. 
of  1 859,  and  Section  1 1,  Act  XX 1 1 1, 
of  1861,  notwithstanding  if  a  judg- 
ment debtor  makes  a  payment  to 
the  decree-holder  out  of  Court  in 
satisfaction  of  his ,  and  the  de- 
cree- holder,  disregardingsuch  pay- 
ment and  failing  to  certify  such 
payment  to  the  Court,  executes  and 

realizes  the  amount  of  his .,  the 

judgment-debtor  can  bring  an  ac- 
tion in  the  Civil  Court  against  the 
decree-holder  for  damages  to  re- 
cover the  money  which  he  paid  the 
decree- Jiolder  in  the  first  instance 
out  of  Court 

•  •  • 

See  Execution  (2) 
Dispossession. 

See  Procedure. 

E. 
Evidence. 

Held  (Mitterf  J.t  dubitante)  that 
when  a  witness  says  that  a  party  is 
in  possession  of  land,  that  in  point 

of  law   is  admissible of    the 

fact  that  such  party  was  in  posses- 
sion 


e 
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Execution.  • 

(1)  Held  (Bayley  and  Kemp,  JJ.t  dis- 

senting) that may  issue  under 

Section  92,  Act  X.of  1859,  after  the 
lapse  of  three  years  from  the  date 
of  the  judgment,  if  a  proper  ap- 
plication for  execution  was  made 
within  three  years  from  such  date 

(2)  Held  (Mitter,  J.,  dissenting)  that 

the  fact  of  a  decree-holder's  agree- 
ing by  kistbundee  to  accept  pay- 
ment of  his  decree  by  instalments, 
and  binding  himself  not  to  issue 

within  a  certain  time,  does  not 

affect  the  question  of  limitation  ;  but 
the  Court  executing  a  decree  is 
bound  to  execute  it  as  it  finds  it, 
and  cannot  add  or  in  any  way  alter 
the  terms  of  the  original  decree  in 
consequence  of  any  consent  of  the 
parlies.  The  relinquishment  by 
the  decree-holder  of  an  attachment 
of  the  judgment-debtor's  property, 
is  not  a  proceeding  to  keep  the 
decree  in  force  within  Section  20, 
Act  XIV.  of  1859 

See  Attachment  (1) 


H. 


Hindoo  Law. 


L. 

Limitation. 

An  application  to  enforce  an  award 
of  costs  arising  upon  a  question 
determined  in  execution  of  a  decree 
comes  within  Section  20,  and  not 
within  Section  22,  Act  XIV.  of 
1859. 

See  Execution  (1) 

See  Payment  out  of  Court, 

M. 

M ahomedan  Law. 

See  Pre-emption. 


Mesne-profits. 


44 


A  suit  for  possession  of  land  with 
wassilat  was  dismissed  by  the  first 
Court.  The  plaintiff  appealed  only 
as  to  possession  of  the  land,  and 
he  obtained  a  decree  for  posses- 
sion, no  mention  being  made  of 
wassilat.  Afterwards,  in  execution 
of  that  decree,  he  got  possession, 
and  thereupon  instituted  the  pre- 
sent suit  for  wassilat  from  the  time 
of  dispossession  up  to  the  time 
of  the  decree  of  the  Appellate 
Court : 

Held  that  his  suit  was  not  barred 
either  by  Section  7  or  Section  196, 
Act  VIII.  of  1859,  or  by  Section  11, 
Act  XXII I.  of  1861  ...      15 

Per  Macpherson,  J. — Held,  also, 
that  the  suit  was  not  barred  under 
Section  2,  Act  VIII.  of  1859      ...      ib. 


Mortgage. 

In  creating  a 


it  is  sufficient  if 


A  father's  brother's  daughter's  son 
is  entitled  to  be  recognized  as  an 

heir  according  to  the current 

in  the  Bengal  School  ...     49 


J- 

Joint  Hindoo  Family. 

A  managing  member  of  a  —  can  be 
sued  by  the  other  members  for  an 
account,  even  if  the  parties  suing 
were  minors  during  the  period  for 
which  the  accounts  are  asked 


75 


it  appears  from  the  deed  that  it  was 
the  intention  of  the  parties  to 
create  a  charge  upon  the  land.  If 
the  intention  can  be  collected  from 
the  instrument,  the  form  of  ex- 
pression is  not  material..  The  par- 
ticular instrument  in  this  case  con- 
strued (Markby,  J.,  dubitante)  to. 
indicate  an  intention  of  creating  a 


P. 


Payment  out  of  Court. 

A by  a  judgment-debtor  to  the 

decree- holder  may  be  certified  to  the 
Court,  and  proved  by  the  decree- 
holder  for  the  purpose  of  avoiding 
limitation r  the  provisions  of  Section 
206,  Act  VIII.  of  1859  notwith- 
standing 
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See  Decree, 
Possession. 

See  Evidence. 

Pre-emption. 

Held  {Norman  and  Macpherson, 
JJ.%  dissenting)  that  where  no 
focal  custom  exists  with  regard  to 

amongst  Hindoos,  the  Maho- 

medan  Law  of on  the  ground 

of  co-partnership  or  of   vicinage 
does  not  apply  when  the  person 

claiming  the  right  of and  the 

vendor  are  Mahomedans,  and  the 
purchaser  is  a  Hindoo 

t 


82 
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XXIX 


Procedure. 


In  a  case  under  Section  230,  Act  VIII. 
of  1859,  the  Court  is  not  restricted 
to  try  the  question  of  possession 
merely,  but  if  satisfied  that  there 
was  a  probable  ground  for  the  ap- 
plication of  the  applicant  (plaintiff ), 
should  also  go  into  the  question  of 
title  between  the  applicant  and  the 
decree-holder  (  defendant  ).  Al- 
though the  Court  in  such  a  case 
has  the  power  to  go  into  the  ques- 
tion of  title,  a  person  who  has  been 
dispossessed  of  land  or  fisheries,  in 
execution  of  a  decree  against  a 
third  person  not  a  party  to  the 
case,  is  not  bound  to  prove  any 
thing  more  than  that  he  was  really 
and  bond  fide  in  possession,  ana 
dispossessed  in  execution  of  the 
decree;  and  though  the  decree- 
holder  can  put  the  plaintiff  to  proof 
of  his  title,  he  cannot  insist  on  di- 
rect proof  of  title  from  the  plaint- 
iff who  may  rely  upon  his  posses- 
sion ;  the  decree-holder  may  go 
into  evidence  of  title  in  himself  ... 


R. 

Regulation  VIII.  of  1819. 

Clause  4,  Section  13.    See  (Jnder-Tenant, 

S. 

Succession. 

See  Hindoo  Law. 


U. 


Under-Tenant. 
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An who  has  saved  the  superior 

tenure  from  sale  by  depositing  the 
amount  of  rent  due  from  the  holder 
of  that  tenure  to  the  zemindar,  is 
not  bound  to  apply  to  the  Collector 
for  immediate  possession  of  the 
tenure  thus  preserved  from  sale,  un- 
der clause  4,  Section  13,  Regulation 
V 1 1 1 .  of  1 869,  but  is  not  competent 
to  sue  for  the  recovery  of  the 
amount  deposited  by  him  in  the 
ordinary  way,  without  making 
any  such  application 
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i     Accomplice. 


See  Corroboration, 
Accused. 

See  Discharge  of- 


See  Procedure  (I)  (2)  (5) 
Accused  (Examination  of). 

See  Evidence  (4) 
Act  II.  op- 1855. 

See  Procedure  \j) 

Act  XLV.  of  i860. 


Section  97. 
Section  97. 

Section  99. 
Section  104. 
Section  105. 
Section  149. 
Section  162. 
Section  174. 
Section  193. 
Section  211. 
Section  225. 
Section  300, 
Section  300, 
Section  330. 
Section  342. 
Section  353. 
Section  395. 
Section  409. 

Section  411. 
Section  412. 

Act  V.  op  1861. 


See  Murder  (4) 

See  Right  of  private  de- 
fence of  property. 

See  Murder  (4) 
7  See  Right  of  private  de- 
}     fence  of  property. 

See  Murder  (2) 

See  Murder  (4) 

See  Public  Servant  (2) 

See  Procedure  (16) 

See  Procedure  (12) 

See  Lawful  Custody, 
Exception  1.  See  Murder  (1) 
Exception  2.  See  Murder  (4) 

See  Hurt, 

See  Discharge  of  Accused, 

See  Public  Servant  (l) 

See  Dacoity, 

See  Criminal      Misappro- 
priation, 

See  Dacoity  (2) 

See  Dacoity  (2) 


Act  XXV.  of  1861 — (continued). 
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Sect 
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on  169.  See  Civil  Court. 

on  169.  See  Procedure  (24) 

on  170*  See  Civil  Court. 

on  171.  See  Civil  Court. 

on  171.  See  Public  Servant  (2) 

on  188.  See  Witness  (1) 

on  199.  See  Deposition, 

on  207.  See  Procedure  (3) 

on  222.  See  Procedure  (2) 

on  224.  See  Procedure  (2) 

on  227.  See  Procedure  h) 

on  228.  See  Procedure  (3) 

on  262.  See  Procedure^  23) 

on  266.  See  Procedure  (22) 

on  270.  See  Amends, 

on  296.  See  Bad  Livelihood. 

on  316.  See  Maintenance  of  Child. 

on  359-  See  Procedure  (6) 

on  366.  "  See  Evidence  (4) 

on  367.  See  Security, 

on  372.  See  Procedure  (5) 

on  404.  See  Procedure  (30) 

on  426.  See  Procedu r*(  1 3)  (28)  (29) 

on  429.  See  Procedure  (12)    . 

on  439.  See  Procedure  (11)  (13) 
See  Act  VIII.  of  1869. 


Act  XX.  of  1866. 

See  Procedure  (8) 


See  Lawful  Custody, 


Act  XXV.  op  1861. 

Chapter  XIV. 
Chapter  XV. 
Chapter  XX. 
Chapter  XXI. 
Section  36. 
Section  55. 
Section  62. 
Section  62. 
Section  66. 
Section  63. 
Section  76. 
Section  77. 
Section  154. 
Section  155. 
Section  168. 


See  Amends. 

See  Amends. 

See  Right  of  Water, 

See  Right  of  Water. 

See  Jurisdiction, 

See  Autrefois  Acquit, 

See  Procedure  (25)  (26) 

See  Riot. 

See  Jurisdiction. 

See  Procedure  (1)  (2) 

See  Witness  (1) 

See  Procedure  (10) 

See  Evidence  (3) 

See  Evidence  (3) 

See  Procedure  (24) 


Act  VIII.  of  1869. 

Section  445 A. 
Section  445  B. 

Amends. 


See  Procedure  (17) 
See  Procedure  (17) 
See  Act  XXV.  of  1861. 


Where  a  complainant  preferred  three 
charges  of  three  distinct  offences, 
two  of  which  were  offences  triable 
under  Chapter  XV.  and  one  under 
Chapter  XIV.  of  the  Code  of  Cri- 
minal Procedure,  a  Magistrate  may 

award to  the  accused  under 

Section  270  of  the  Code,  if  he  con- 
siders the  charge  with  reference  to 
the  cases  under  Chapter  XV.  to 
have  been  vexatious 


39 


(9) 


Appeal. 

See  Procedure  (28)  (29) 

Appeal  (Petition  of). 

F.very  facility  should  be  allowed  to 
prisoners  to  enable  them  to  prepare 
their  petition  of  appeal  ...    69 

c 


XXXIV 


INDEX  ^CRIMINAL   RULINGS). 


Arrest. 

See  Procedure  (9) 
Attempt. 

See  Murder  (2) 

Autrefois  Acquit. 

Where  a  prisoner  is  released  by  the 
Court  of  Session  on  the  ground 
that  the  proceedings  had  in  his 
case  were  illegal  and  irregular, 
there  is  no  bar  under  Section  55 
of  the  Code  of  Criminal  Procedure 
to  his  being  subsequently  tried  and 
convicted  of  the  same  offence     . . . 


B. 


Bad  Livelihood. 

Where  a  person  was  adjudicated  to 
be  a  person  of  notorious  bad  char- 
acter, under  Section  296,  Code  of 
Criminal  Procedure,  after  having 
been  tried  fordacoity,  the  evidence 

<  taken  in  the  trial  for  dacoity  should 
not  be  used  against  the  accused, 
with  reference  to  the  accusation  un- 
der Section  296  on  which  evidence 
should  be  taken  independently   ... 

Bail. 

In  permitting  — —  to  be  given  by  an 

accused  person,  a  Magistrate  has 

no  right  to  impose  conditions  so  as 

'       to  throw  difficulties  in  the  way  of 

the  accused  procuring 

Breach  of  the  Peace. 

Where  a  Magistrate  who  apprehend- 
ed a eventually  discharged  the 

recognizances  which  he  had  com- 
pelled the  parties  to  give,  it  was 
held  that  he  exceeded  n is  jurisdic- 
tion when  he  also  gave  directions 
as  to  the  disposition  of  the  property 
in  dispute  between  the  parties    ... 

See  Security, 

C. 

Charge. 

See  Civil  Court* 
See  Procedure  (8) 

Civil  Court. 

(1)  Where  a  — —  gives  sanction  to  a 
prosecution  under  Sections  169  and 
170,  Code  of  Criminal  Procedure, 
it  should  state  with  precision  the 
particular  offence  or  offences  for  the 
prosecution  of  which  it  gives  sanc- 
tion 
(2)  A  —  may,  under  Section  171  of  the 
Code  of  Criminal  Procedure,  trans- 
fer a  case  to  the  Criminal  Court 


42 


24 


44 


25 


Civil  Court — (continued) . 

for  investigation  without  specifying 
the  particular  officer  by  whom  it  is 
to  be  investigated ;  and  the  deposi- 
tion    of    the officer    setting 

forth  the  charge  on  which  he  trans- 
ferred  the  case  to  the  Criminal 
Court  is  a  sufficient  complaint    ... 
See  Maintenance  (2) 

Commitment. 

See  Procedure  (2)  (6) 

Complaint. 

See  Civil  Court. 

See  Jurisdiction  (1)  (12) 

See  Procedure  (1)  (9) 

Confession. 


(1) 


(2) 


Mode  of  treating  the 
ers  as  evidence  in 


o) 


—  of  prison- 
a  case  of  re- 
ceiving stolen  property  pointed  out 

A made  to  a  Joint  Magis- 
trate of  a  district  in  charge  of  the 
Sudder  sub-division  is  receivable 
in  evidence,  although  the  Joint 
Magistrate  may  not  have  been  spe- 
cially empowered  under  Act  VIII. 
of  1869  to  receive  the of  pri- 
soners 

A  made    to    a    private     in- 


dividual may  be  evidence  against 
the  prisoner,  if  proved  by  the  per- 
son   before    whom    the  —  was 
made 
See  Corroboration  (1) 

Contradicting  a  Witness. 

See  Procedure  (7) 

Corroboration. 

(1)  The  confession  of  one  prisoner  can- 

not be  used  as  corroborative  evi- 
dence against  another  prisoner  ... 

(2)  — as  to  the  details  of  the  crime 

without  - —  as  to  the  person  of  the 
accused  is  worthless 

(3)  There  is  no  rule  of  law  which  pre- 

vents the  admission  without 

of  the  evidence  of  a  witness,  who 
says  he  committed  breaches  of  the 
law  with  the  accused,  if  the  witness 
is  not  open  to  the  same  charge  as 
the  accused 

Counterfeit  Seals. 

See  Forgery. 

Criminal  Misappropriation, 

Section  409  of  the  Penal  Code  does 
not  limit  the  mode  in  A\hich  a  trust 
arises,  whether  by  specific  order  or 
by  reason  of  Its  being  part  of  the 
proper  duty  of  a  public  function- 
ary. Where,  therefore,  it  was 
proved  that  the  Head  Clerk  of  an 
office  entrusted  the  management 

d 
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69 


ib. 


14 


ib. 
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Criminal  Misappropriation — (continued). 

of  stamps,  with  the  knowledge  and 
sanction  of  the  superiors,  to  one  of 
his  assistants,  the  latter  was  held 

to  be  guilty    of by  a  public 

servant,  within  the  meaning  of 
Section  409,  when  he  made  away 
with  the  stamps 

Criminal  Trespass. 

See  Right  of  private  defence  of  property. 

Culpable  Homicide. 

See  Murder  (1)  (3)  (4) 


77 


D. 


Dacoitt. 


10  A  sentence  of  14  years*  imprisonment 

cannot   be  passed   for under 

Section  395  of  the  Penal  Code  ...     27 

{1)  A  person    convicted    of under 

Section  395,  Penal  Code,  cannot  be 
convicted  also  of  dishonestly  re- 
ceiving stolen  property  under  Sec- 
tion 411,  or  of  receiving  property 
transferred     by    commission     of 

under     Section    412,    when 

there  is  no  evidence  of  the  com- 
mission of  more  than  one  offence    42 

Defence. 

See  Procedure  (5) 

Deposition. 

The  memorandum  required  by  Sec- 
lion  199  of  the  Code  of  Criminal 
Procedure  should  always  be  ap- 
pended to  the ...     17 

Discharge  of  Accused. 

The  High  Court  declined  to  interfere 
with  an  order  of  a  Deputy  Magis- 
trate discharging  an  accused  with- 
out trial  in  a  case  under  Section 
342  of  the  Penal  Code,  because  the 
complainant  and  his  witnesses  were 
not  present  ...     35 


E. 


Evidence. 


0)  The  rule  which  lays  it  down  that 
witnesses  can  not  be  examined  as  to 
information  given  by  them  to  the 
Government  for  the  discovery  of 
offenders  is  confined  to  offences 
against  the  State  or  for  breach  of 
the  Revenue  Laws,  and  does  not 
apply  to  cases  where  the  informa- 
tion has  been  communicated  to  a 
Magistrate  and  acted  on  by  him  in 
his  capacity  as  Magistrate 


Evidence — (continued). 

(2)  A     police-officer's     report,     though 

not    under     Section      155/ 

Code  of  Criminal  Procedure,  of 
the  facts  stated  theriin,  may  be 
— —  to  contradict  or  explain 
his as  given  before  a  Magis- 
trate, and  an  accused  has  a  right  to 
cross-examine  the  police-officer  as 
to  the  contents  of  such  report  and 
to  call  for  its  production 

(3)  Under  Section  154,  Code  of  Criminal 

Procedure,  police-diaries  cannot 
be  admitted  as  corroborative  — 

(4)  Under  Section  366  of  the  Code  of 

Criminal  Procedure,  the  examina- 
tion of  the  accused  before  the 
Magistrate     must     be    given     in 

at  the  Sessions  trial,  whether 

it  tells  for  or  against  the  prisoner, 
and  it  is  not  in  the  discretion  of  the 
prosecution  to  put  in  that  examin- 
aiion  or  not 

See  Bad  Livelihood. 
See  Confession  (2)  (3) 

F. 
False  Evidence. 

See  Procedure  (16) 

Findings. 

See  Procedure  (15) 

Forgery. 

Where  several  seals  of  different  de- 
scriptions were  found  in  the  posses- 
sion of  the  accused  with  intent  to 

commit   ,   it    was    held  that, 

under  Section  473  of  the  Penal 
Code,  there  was  a  complete  and 
separate  offence  committed  in  res- 
pect of  every  seal  so  found,  and 
that  the  prisoners  could  be  legally 
convicted  of  a  separate  offence  in  re- 
gard to  each  seal,  unless  it  appear- 
ed that  several  such  seals  were  in 
their  possession  for  the  purpose  of 
committing  one  particular ... 

See  Procedure  (8) 


Government. 


( 


-* 


See  Evidence  (1) 

Guilty  Knowledge. 

See  Stolen  Property  (1) 

H. 

Hajut. 

A   commitment  to  before  evi- 
dence is  recorded  is  illegal 

e 
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Haut. 

See  Procedure  (25) 

High  Court. 

See  Procedure  (30)  (31) 

Hurt. 

To  bring  a  case  under  Section  330  of 
the  Penal  Code,  it  must  be  proved 

that  the to  the  complainant  was 

caused  with  intent  to  extort  a  con- 
fession of  some  offence  or  miscon- 
duct punishable  under  the  Indian 
Penal  Code.  That  Section,  there- 
fore, does  not  apply  to  a  case  where 
the  confession  extorted  had  refer- 
ence to  a  charge  of  witchcraft     ... 

I. 
Irregularity. 

See  Procedure  (11)  (12)  (13)  (28)  (29) 


J. 
Jail. 

See  Procedure  (4) 

Joint  Magistrate. 

See  Procedure  (6) 

Judge  as  a  Witness  or  Complainant. 
See  Procedure  (18)  (19)  (20)  (2 1 ) 

Jurisdiction. 

A  Magistrate  cannot,  under  Section 
36,  Code  of  Criminal  Procedure, 
make  over  to  any  other  judicial 
officer  a  case  originally  taken  up 
by  himself ;  but  where  a  Magistrate 
has  originated  a  proceeding  in  a 
case  so  far  as  to  issue  a  warrant  of 
arrest,  he  may  decline  to  proceed 
further,  and  may  direct  the  injured 
party  or  a  police-officer,  or  he  may 
himself  proceed  by  complaint  under 
Section  66,  before  any  other  Ma- 
gistrate having .     He  is  not 

bound  to  proceed  in  a  case  in  which 
he  finds  it  necessary  to  take  upon 
himself  the  office  of  an  active 
prosecutor 

See  Breach  of  the  Peace. 
See  Procedure  (27) 
See  Public  Servant  (2) 

Jury. 

(1)  Where  a  summing  of   a  Judge  to 

a points  out  to  the the 

principal  features  of  the  evidence 
as  regards  both  the  case  for  the 
Crown  and  the  defence  of  the  pri- 
soners, it  complies  with  the  requi- 
sition of  the  Code  of  Criminal  Pro- 
cedure 


23 


23 


Jury — (continued). 

(2)  A  Sessions  Judge  in  summing  up  is 
bound  to  advise  a        on  questions 

of  fact,  and  may  tell  the the 

impression  which  the  evidence  has 
made  upon  his  own  mind 


L. 


Lawful  Custody. 


Where  a  police-officer  duly  appointed 
under  Act  V.  of  186 1  was  engaged 
in  the  discharge  of  his  duty  as  such 

f)oIice-officer  at  a  time  when  an  un- 
awful  assembly  took  place,  it  was 
.  held  that  he  was  competent  to  ap- 
prehend any  of  the  members  of  such 
unlawful  assembly ;  and  a  person 
who  rescued  the  party  apprehended 
was  convicted  of  rescuing  from 
within  the  meaning  of  Sec- 
tion 225  of  the  Penal  Code 


M. 


Maintenance. 

Before  an  order  under  Section  316 
of  the  Code  of  Criminal  Procedure 
for  the  '  of  a  wife  or  child 
can  be  passed  against  a  person, 
the  charge  must  be  legally  proved 
against    him,    the    words    "due 

Croof "   in   that  Section  meaning 
jgal  proof  on  oath 

(2)  Where  a  Criminal  Court  ordered  a 
husband  to   pay  a  sum  of  money 

monthly     towards     the    of 

his  wife  and  children,  and  a  Civil 
Court  subsequently,  on  the  suit  of 
the  husband  for  restitution  of  con- 
jugal rights,  gave  the  husband  a 
decree,  it  was  held  that  the  order 
of  the  Criminal  Court  ceased  to 
have  any  effect  from  the  date  of  the 
decree  of  the  Civil  Court 

Murder. 

(1)  Under  Exception  1,  Section  300  of 
the  Penal  Code,  the  finding  of  a 
Jury  as  to  whether  the  offence  of 

was  committed  under  grave 

and  sudden  provocation  sufficient  to 
prevent  the  offence  from  amounting 

to ,  is  a  question   of  fact  with 

which  the  High  Court  cannot  inter- 
fere 


3± 


75 


*9 


52 


33 


(2)  Where  a  number  of  persons,  mem- 
bers of  an  unlawful  assembly, -went 
to  abduct  A ,  and  one  of  them  killed 
B  in  the  attempt  to  abduct  A  : 
H  kld  that  all  the  persons  concerned 
in  the  attempt  at  abduction  were 
guilty,  looking  to  Section  149  of  the 
Penal  Code,  of  causing  the  death  of 
B  ...    f*. 
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M  urder —  (con  tinued)  • 

(3)  Where  the  accused  pleads  guilty  be- 

fore a  Sessions  Judge  to  a  charge 

of ,  the  Sessions  Judge  mignt 

either  convict  him  on  that  plea  of 
that  charge,  or  proceed  to  try  him 
on  the  evidence,  but  he  cannot, 
without  trial,  convict  the  accused 
of  culpable  homicide  not  amount- 
ing to ,  to  which  offence  the 

accused  did  not  plead  guilty 

(4)  Held,  with  reference  to  the  provi- 

sions of  Sections  97,  99,  and  102  of 
the  Penal  Code,  that  on  the  fact  s  of 
this  case  the  accused  had  no  rea- 
sonable apprehension  of  danger 
to  himself  from  the  threats  of  the 
deceased  whom  he  killed,  and 
that  therefore  the  right  of  private 
defence  of  the  body  did  not  arise, 
and  the  case  was  not  taken  out  of 

the  category  of ,  by  reason  of 

the  2nd  Exception  to  Section  300 
of  the  Penal  Code 

'      N. 

Non-Regulation  Provinces. 
See  Procedure  (17) 

Nuisance. 

See  Right  of  Water. 


O. 


Oath. 


55 


ib. 


See  Witness  (2) 

P. 

Permission  to  Prosecute. 
See  Procedure  (24) 

Plea  of  Guilty. 

See  Murder  (3) 

Police-officer. 

See  Lawful  Custody. 
See  Sessions  Court. 

Police-officer's  Report. 
Set  Evidence  (2)  (3) 

Prisokers. 

Sse  Petition  of  Appeal. 

Procedure. 

(I)  By  Section  68  of  the  Code  of  Crimi- 
nal Procedure, aMagistrate  can  take 
cognizance  of  an  offence,  without 
any  complaint  being  preferred, only 
when  it  has  come  to  his  knowledge 
that  such  offence  has  been  commit- 
ted. A  gratuitous  suspicion,  or  a  be- 
lief founded  on  private  information 


Procedure— (continued). 

contained  in  an  anonymous  petition, 
is  not  knowledge.  A  Magistrate  is 
bound  to  disclose  the  information, 
private  or  otherwise,  on  which  he 
acts  and  issues  warrants  for  the 
arrest  of  the  accused  ...       1 

(2)  The  warrant  which  a  Magistrate  is 

empowered  to  issue  under  the  Sec- 
tion 68  is  not  a  warrant  of  com- 
mittal, and  does  not  justify  deten- 
tion of  the  party  arrested  for  any 
longer  period  than  is  necessary  for 
his  production  before  the  Magis- 
trate, and  as  soon  as  the  party  has 
been  brought  before  the  Magistrate 
the  warrant  is  exhausted.  A  fresh 
warrant  under  Section  222  or  Sec- 
tion 224  must  be  issued  if  the 
accused  is  to  be  committed  or  to  be 
detained  further  ...    ib. 

(3)  Where  an  accused  has  been  commit- 

ted for  trial  to  the  Sessions,  and  has 
given  in  a  list  of  his  witnesses,  the 
Magistrate  is  bound,  subject  to 
Section  228,  Code  of  Criminal  Pro- 
cedure, to  summon  the  witnesses  to 
appear  before  the  Sessions  Court. 
Section  227  is  imperative,  and  does 
not  leave  it  open  to  the  Magistrate 
to  prevent  a  prisoner  from  reserving ' 
his  defence  tor  the  Sessions — while 
Section  207  merely  gives  a  Magis- 
trate a  discretion  to  take  evidence 
for  the  defen  ce 

(4)  Before  committing  an  accused  person 

to  jail  or  otherwise  than  for  mere 
temporary  custody,  the  Magistrate 
must  be  sati  sfied  on  evidence  that 
some  case  is  made  out  against  the 
prisoner,  or  that  there  are  reason- 
able grounds  for  believing  that  he 
has  been  guilty  of  the  offence  im- 
puted to  him 

(5)  Under  Section  372  of  the  Code  of 
Criminal  Procedure,  an  accused 
should  be  called  upon  to  enter  upon 
his  defence,  and  to  produce  his  evi- 
dence when  the  case  for  the  prose- 
cution has  been  brought  to  a  close. 
Where,  therefore,  one  witness  for 
the  prosecution  was  re-called  after 
the  prisoner  had  made  his  defence, 
and  the  prisoner  had  no  opportuni- 
ty of  calling  evidence  with  refer- 
ence to  the  evidence  of  that  witness, 
the  High  Court  quashed  the  con- 
viction, and  ordered  a  new  trial ...     15 

(6)  The  fact  of  a  commitment  being 
made  by  a  Joint  Magistrate,  who 
is  an  officer  exercising  the  powers 
of  a  Magistrate,  is  sufficient  under 

g 


ib. 


ib. 
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Procedure — (continued)* 

Section  359,  Code  of  Criminal  Pro- 
cedure, to  enable  the  Sessions 
Judge  to  proceed  with  the  trial, 
and  it  lies  with  the  party  impugn- 
ing the  correctness  of  the  proceed- 
ings to  show  that  there  was  no 
jurisdiction  ...     17 

(7)  A  witness,  when  under  examination- 

in-chief  before  the  Court  of  Ses- 
sions, should  not  have  his  atten- 
tion directed  to  his  deposition  be- 
fore the  Magistrate.  He  may, 
under  Section  23,  Act  II.  of  1835, 
be  cross-examined  as  to  previous 
statements  made  by  him  in  writ- 
ing, when  his  attention  may  be 
drawn  to  the  parts  of  the  former 
writing  which  are  to  be  used  for 
the  purpose  of  contradicting  him       18 

(8)  Where  a  charge  is  made  before  a 

Sub-Registrar  that  a  document  re- 
gistered before  him  is  a  forgery, 
the  Sub-Registrar  should  cause  the 
complainant  to  proceed  under  Sec- 
tion 66,  Act  XX.  of  if  66.  If  the 
Sub-Registrarisalsoa  Deputy  Ma- 
gistrate, he  can  not  transfer  the  case 
to  himself  as  Deputy  Magistrate, 
but  should  prosecute  under  Section 
95  for  an  offence  under  Act  XX. 
•  In  such  cases,  there  should  be  a 
formal  charge  drawn  up  against 
the  accused,  and  the  evidence  must 
be  taken  in  the  presence  of  the 
accused  •  •  •     21 


(9)  Section  68  of  the  Criminal  Proce- 
dure Code  applies  only  to  cases  in 
which  the  private  individual  who  is 
injured  or  aggrieved,  or  some  one 
on  his  part,  does  not  come  forward 
to  make  a  formal  complaint ;  and 
even  in  such  cases,  the  jurisdiction 
of  the  Magistrate  to  arrest  requires 
for  its  foundation  a  personal  know- 
ledge of  the  fact  that  an  offence  has 
been  committed — knowledge  de- 
rived from  testimony  legally  given 
before  him.  The  report  of  the 
police  or  any  statement  not  on 
oath  or  short  of  an  actual  formal 
complaint  is  not  sufficient  to  give 
the  Magistrate  jurisdiction  to  issue 
a  warrant 


\ 


Pro  c  ed  u  r  e — (con  tin  u  edj . 

(11)  It  is  irregular  to  allow  a  witness  to 
.be  examined  on  behalf  of  the  pro- 
secution after  the  prisoner  has 
made  his  defence,  when  the  witness 
is  not  a  witness  to  contradict  any 
new  case  set  up  by  the  prisoner. 
Where,  however,  the  prisoner  had 
full  notice  of  the  evidence  which 
was  to  be  given  by  such 
witness,  and  made  his  defence  in 
allusion  to  the  evidence  of  the 
witness,  the  High  Court  refused 
to  set  aside  the  conviction,  having 
regard  to  Section  439  of  the  Code 
of  Criminal  Procedure 


27 


(10)  Under  Section  77  of  the  Criminal 
Procedure  Code  and  the  corre- 
sponding Section  of  the  amended 
Acl,  a  Magistrate  may  issue  a  war- 
rant to  an  unofficial  person,  but  he 
can  only  do  so  when  he  cannot  ob- 
tain the  assistance  of  the  police,  or 
when  the  urgency  is  imminent  ...    ib. 


(15)  A    Sessions   Judge    should    record 

findings,  whether  of  conviction  or 
acquittal,  on  all  the  charges  under 
which  prisoners  are  committed  for 
trial 

(16)  In  a  case  of  giving  false  evidence 

under  Section  193  of  the  Penal 
Code,  the  statement  which  the  ac- 
cused is  charged  with  having  made 
before  the  Magistrate  should  be 
clearly  proved  to  have  been  made 

by  him.    The in   the  case. 

of  a  charge  under  this  Section 
pointed  out 

(17)  Held,  with   reference  to  the  pro- 

visions of  Sections  445 A  and445B 
of  Act  VIII.  of  1869,  that  the 
Chief  Executive  Officer  of  a  Non- 
Regulation  Province  is  bound  to 

h 


36 


(12)  A  Deputy  Magistrate  was  held  to 

have  acted  irregularly  in  dismiss- 
ing a  complaint,  and  directing  the 
trial  of  the  complainant  under  Sec- 
tion 211  of  the  Penal  Code,  with- 
out recording  his  reasons  for  doing 
so,  and  without  examining  all  the 
witnesses  tendered  by  the  complain- 
ant, or  allowing  a  reasonable  time 
for  the  attendance  of  such  of  the 
witnesses  as  were  not  present     ...     37 

(13)  Where   the   evidence  of  witnesses 

given  on  a  previous  trial  was  read 
over  and  used  in  a  subsequent  trial 
at  the  express  request  of  the  prison- 
er s>  instead  of  the  witnesses  being 
examined  de  novo,  the  High  Court 
declined  to  interfere,  with  refer- 
ence to  Sections  426  and  439,  Code 
of  Criminal  Procedure,  as  the  irre- 
gularity of was  one  by  which 

the  prisoners  were  not  prej  ud iced ...     40 


(14)  The  practice  of  dividing  the  facts 
which  constitute  parts  of  an  offence 
into  several  minor  offences  con- 
demned 


42 
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Procedure— (continued), 

proceed  under  ihe  provisions  of  Act 
XXV.  of  1861  in  the  trial  of  offen- 
ces punishable  by  a  Court  of  Ses- 
sion, and  that  he  must  try  the 
prisoners  with  a  Jury  or  Assessors 
even  if  one  of  the  counts  of  the 
charge  against  the  prisoners  be  in 
respect  of  an  offence  not  triable  by 
a  Court  of  Session  ...    59 

(iS)  A  person  having  to  exercise  judicial 
functions  may  give  evidence  in  a 
case  pending  before  him  when  such 
evidence  can  and  must  be  submit- 
ted to  the  independent  judgment 
of  other  persons  exercising  similar 
judicial  functions  sitting  with  him 
at  the  same  time  ...    60 

(19)  A  Sessions  Judge  is  a  competent 
witness,  and  the  giving  of  evidence 
by  him  does  not  preclude  him  from 
dealing  judicially  with  the  evidence 
of  which  his  own  forms  a  part    ...     ib. 

(20)  A  prisoner  has  a  ri^ht  to  ask  to 

have  the  evidence  of  a  Sessions 
Judge  who  is  trying  him  taken  on 
a  point  which  he  thinks  makes  in 
his  favor  ...    ib. 

(2 1)  A  Sessions  Judge  who  makes  a  com- 

plaint before  a  Magistrate  is  not 
incompetent  afterwards  to  try  it 
without  the  aid  of  a  Jury,  if  he  has 
no  personal  or  pecuniary  interest 
in  the  subject  of  the  charge        ...     ib. 

(22)  A  Magistrate  is  bound  under  Sec- 

tion 266  of  the  Code  of  Criminal 
Procedure,  to  examine  all  the  wit- 
nesses whom  an  accused  person 
may  produce  for  his  defence      ...    63 

(23)  Held  by  Bayley,  7.  {Afarkby,  J„ 

dubitante),  that  a  Magistrate  has  a 
discretion  under  Section  262  of  the 
Code  of  Criminal  Procedure  to 
summon  a  witness  when  he  is  likely 
to  give  material  evidence  on  behalf 
of  the  accused  ...     ib. 

(24}  In  a  case  in  which  a  false  charge 
was  brought,  a  Magistrate  gave  the 
accused  (A)  permission  under  Sec- 
tion 169,.  Code  of  Criminal  Proce- 
dure, to  prosecute  the  complainant 
(B)  of  an  offence  under  Section 
211,  Penal  Code.  The  Magistrate 
tried  the  complaint  of  A  as  a  com- 
plaint underSection  211,  but  he  sub- 
sequently framed  a  charge  against 
B  under  Section  182,  Penal  Code, 
and  punished  him  under  that  Sec- 
tion :  Hbld,  with  reference  to  Sec- 
tioni68,CodeofCriminaiProcedure, 

Tol.  XIII. 


Procedure — (continued). 

that  the  offences  under  Sections  182 
and  2 1 ! , Penal  Code,  beingoffences 
under  Chapter  14  of  the  Code  of 
Criminal  Procedure, the  Magistrate 
was  wrong  in  framing  the  charge 
under  Section  182  without  obtain- 
ing the  previous  sanction  of  the 
Criminal  Court  which  heard  the 
previous  complaint  of  B  ...     67 

(25)  Where  a  Deputy  Magistrate  with- 

out taking  evidence  made  an  order 
under  Section  62  of  the  Code 
of  Criminal  Procedure,  changing  a 
day  on  which  a  haut  used  to  be 
held,  and  subsequently,  on  taking 
evidence,  found  that  his  first  order 
was  wrong  and  passed  without  ju- 
risdiction, he  was  held  to  have  acted 
properly  in  recalling  his  firstorder    72 

(26)  A  Magistrate  has  no  power  under 

Section  62  of  the  Code  of  Crimi- 
nal Procedure,  to  issue  any  order 
which  is  by  its  very  nature  irrevo- 
cable. All  that  he  has  power  to 
compel  the  owner  of  property  to 
do  is  to  take  certain  order  with  it. 
Such  power  does  not  extend  to  an 
order  to  cut  down  a  large  quantity 
of  trees  ...    ib. 

(27)  In  a  case  in  which  an  accused  was 

charged  with  voluntarily  causing 
grievous  hurt,  the  Magistrate  con- 
victed him  of  that  offence,  and  also 
ordered  him  to  furnish  recognizan- 
ces to  keep  the  peace :  Held  that 
as  the  Magistrate  had  jurisdiction 
under  Chapter  XVI II.  of  the  Code 
of  Criminal  Procedure  to  pass  the 
latter  order  regarding  recogni- 
zances, the  Sessions  Judge  could 
not,  on  appeal,  while  upholding  the 
conviction  for  grievous  hurt,  cancel 
the  order  as  to  the  taking  of  recog- 
nizances, the  evidence  on  the  record 
being  sufficient  for  that  purpose    73 

(28)  An  accused  charged  with  voluntarily 

causing  hurt  and  with  abetment  of 
that  offence,  was  acquitted  by  the 
Magistrate  of  the  former  offence 
and  convicted  of  the  latter.  On 
appeal  to  the  Sessions  Judge,  that 
officer,  professing  to  act  under 
Section  426  of  the  Code  of  Crimi- 
nal Procedure,  convicted  the  ac- 
cused of  causing  hurt  and  acquit- 
ted him  of  the  abetment 
Semble  (Phear,  J.)t  that  Section  426 
is  in  its  terms  confined  in  its  opera- 
tion to  cases  where  error  or  defect 
either  in  the  charge  or  in  the  pro- 
ceedings is  the  foundation  on  which 
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Procedure— (continued), 

the  alteration  of  the  finding  or  sen- 
.  tence  is  sought ;  and  the  finding  a 
prisoner  guilty  without  evidence 
upon  one  charge  and  acquitting 
him  of  another  charge,  against 
which  the  evidence  is  really  direct- 
ed, is  not  an  error  or  defect  in  the 
charge  or  in  the  proceedings      ...     78 

(29)  Held  (by  Mittert  %),  that  as  the 

prisoner  appeared  to  the  Sessions 
Judge  on  the  ground  that  the  evi- 
dence did  not  warrant  his  convic- 
tion, and  not  on  the  ground  of  any 
error  or  defect  in  the  charge  or 
proceedings,  Section  426  did  not 
apply,  and  the  Sessions  Judge  was 
not  competent  under  that  Section 
to  convict  the  prisoner  of  an 
ofFence  of  which  he  had  been  ac- 
quitted by  the  Magistrate  ...    ib, 

(30)  Held  (by  Phear,  J.),  on  a  consider- 

ation of  the  evidence,  that  there 
was  not  sufficient  evidence  on  the 
record  to  support  the  conviction 
of  the  accused  on  either  of  the 
charges  laid  against  him 

(31)  Queer e  (by  Mitter,  J.),  whether  the 

High  Court,  sitting  as  a  Court  of 
Revision  under  Seel i an  404  of  the 
Code  of  Criminal  Procedure,  can 
enter  in  the  question  whether  the 
view  of  the  evidence  taken  by  the 
Lower  Appellate  Court  is  correct 
or  not  •••    *b. 

See  Bad  Livelihood 
See  Evidence  (4) 
See  J  it  risdictio  n . 
See  Murder  (3) 
Sec  Public  Servant  (2) 
See  Security. 

Prosecutor,  Magistrate  as. 
See  jurisdiction. 

Public  Servant. 

(1)  A  Collectorate  peadah  who  had  been 
deputed  to  keep  the  peace  during 
a  distraint  was  assaulted  by  the 
prisoners  while  on  his  road  to  ex- 
ecute the  order  with  which  he  had 
been  entrusted,  the  prisoners  at- 
tempting to  deprive  him  of  his 
purwannah :  Held  that  they  were 
rightly  convicted  under  Section  353 

of  assaulting  a while  in 

the  execution  of  his  duty  ...    49 

(2)  Held  (overruling  8  Weekly  Re- 
porter 61,  Criminal),  that  a  Magis- 
trate cannot  take  cognizance  of  an 
offence  under  Section  174,  Penal 


Public  Servant — (continued). 

Code,  committed  against  his  own 
Court,  but  is  bound,  under  Section 
171  of  the  Code  of  Criminal  Pro- 
cedure, to  send  the  case  for  trial 
before  another  Magistrate.  The 
only  cases  under  the  Criminal  Pro- 
cedure Code  in.  which  a  Sessions 
Judge  or  Magistrate  can  try  a  case 
in  which  he  is  himself  interested, 
pointed  out  ...     66 

See  Criminal  Misappropriation. 

Punishment. 

See  Forgery. 


R. 


Re-calling  Order. 

See  Procedure  (25) 

Recognizance. 

See  Breach  of  the  Peace. 
See  Procedure   (27) 
See  Surety  (1) 

Registration  Act. 

See  Procedure  (8) 

Removal  of  a  Wall. 
See  Ryot. 

Right  of  Private  Defence  of  Body. 
See  Murder  (\) 

Right  of  Private  Defence  of  Property. 

Where  A  trespassed  on  the  lands  of  B 
whose  servants  seized  and  confined 
A  till  the  following  day,  when  B 
gave  information  to  the  police,  it 
was  held  that  the  conduct  of  B  and 
his  servants  in  confining  A  could 
not  be  supported  on  the  ground 
that  they  were  exercising  the 


under  Sections  97,  104,  and  105  of 
the  Penal  Code 

Right  of  Water. 

Where  two  parties  have  a  dispute 
before  a  Magistrate  as  to  the  right 
to  the  use  of  water  which  the  party 
complained  against  had  embanked, 
the  Magistrate  should  proceed 
under  Chapter  XXII.,  and  not  as 
for  a  nuisance  under  Chapter  XX. 
of  the  Code  of  Criminal  Procedure 


6s 
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Riot. 


Section  62  of  the  Code  of  Criminal 
Procedure  does  not  authorize  a 
Magistrate  summarily  to  direct  a 
person  to  remove  a  wall  erected  on 
land  alleged  to  belong  to  another 
person,  in  the  absence  of  evidence 
showing  that  a  —  or  affray  was 
likely  to  occur 

b 
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Security. 

The  High  Court  declined  to  inter- 
fere with  an  order  passed  by  a 
Magistrate  in  a  case  in  which  he 
ordered  ■  to  be  taken  for  pre- 
servation of  the  peace,  where  it 
appeared  that  the  evidence  was 
sufficient  to  warrant  the  order, 
although  such  evidence  was  taken 
in  the  vernacular  and  in  disregard 
of  the  provisions  of  Section  267 
of  the  Code  of  Criminal  Procedure    20 

Sentence. 

See  Dacoity, 
See  Procedure  (2) 

Separate  Offences. 

See  Procedure  (14) 

Sessions  Court. 

Remarks  upon  the  objectionable  prac- 
tice of  permitting  police-officers 
to  conduct  prosecutions  X  n  the  — —     1 8 

See  Procedure  (27)  (28)  (29) 

Solemn  Affirmation. 
See  Witness  (2) 

Stolen  Propbrty. 

(1 )  Where  property  sufficiently  identified 

to  be  the  property  of  one  person  is 
found  to  be  in  the  possession  of 
another  person,  without  leave  or 
license  or  any  legal  permission  of 
the  owner,  it  is  for  the  party  in 
whose  possession  the  property  is 
found  duly  to  account  for  its  pos- 
session, and  unless  he  can  do  so,  a 
Jury  might  fairly  infer  in  such 
circumstances  that  it  was  with  a 
guilty  knowledge  that  the  prisoner 
took  that  which  he  knew  to  be  not 
his  own  ...     26 

(2)  In  a  case  in  which  the  accused  is 

charged    with    receiving ,    it 

must  be  clearly  proved  that  he  re- 
tained the  property  with  guilty 
knowledge  ...     70 

See  Confession  (1) 
See  Dacoity  (2) 

Summing  up. 

See  Jury  (1)  (2) 

Summons. 

See  Procedure  (23) 
See  Witness  (1) 


Surety. 

Where  a conditioned  that  he 

would  be  responsible  for  the  con- 
tinued presence  of  an  accused  per- 
son at  one  Court  (Nowadah),  it 
was  held  that  the was  re- 
leased from  liability  under  his  re- 
cognizance by  the  permission  which 
the  Court  at  Nowadah  gave  the  ac- 
cused, without  the *s  consent, 

of  leaving  that  place  on  business, 
and  also  by  the  subsequent  trans- 
fer of  the  case  to  another  Court 
(Gya) 

T. 

Trees,  Cutting  down. 
See  Procedure  (26) 

U. 

Unlawful  Assembly. 

See  Lawful  Custody. 
See  Murder  (2) 

W. 

Warrant. 

See  Procedure  (2)  (9)  (10) 
See  Witness  (1) 

Witchcraft. 
See  Hurt* 

Witness. 

(1)  Section  188  of  the  Code  of  Criminal 

Procedure  empowers  a  Magistrate 
to  issue  a  warrant  against  a  — - 
only  when,  after  a  reasonable  en- 
quiry, he  believes  that  a  particular 

will   not  attend   voluntarily. 

It  does  not  authorize  the  issue 
of  warrants  by  wholesale  in  lieu  of 
summonses.  A  warrant  under 
Section  188  is  a  warrant  of  arrest 
under  Section  76  in  form  B,  and 
not  in  form  C. 

(2)  A may  be  examined  either  on 

oath  or  on  solemn  affirmation.  But 
he  cannot  be  sworn  and  put  on 
solemn  affirmation  at  the  same 
time 


*7 


See  Deposition. 

See  Procedure  (3)  (7)  (n)  (13)  (22)  (23) 
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CRIMINAL  LETTERS. 


No.  1 20. — Confession — Plea  of  guilty  sug- 
gested by  ,the  Sessions  Judge — Sec- 
tions 146  and  362  of  the  Code  of 
Criminal  Procedure  ...       1 

No.   144. — Admission      of     offence— Evi-^ 
dence — Section  366,  Code  of  Crimi- 
nal Procedure  ...    ib. 

No.  151. — Murder  —  Section  301,    Penal 

Code  ...      2 

No.  153. — Corroborative  evidence — Dacoity 
—Receiving  stolen  property — Sec- 
tions 395  and  411,  Penal  Code       ...    ib. 

No.  267. — Admission — Right    of    private 

defence  ...      3 

No,  269. — Charge  —  Robbery  —  Robbery 
with  dacoity — Sections  392  and  397, 
Penal  Code  ...    ib. 

No.  314.— Charge  —  Extortion  —  Grievous 
hurt — Abetment — Additional  charge 
—Court  of  Session  ...    ib, 

No.  377. — Sanction  to  prosecute— Section 
176,  Code  of  Criminal  Procedure- 
Sessions   numbers— Postponed  trial      4 

No.  443. — When  a  prosecution  breaks 
down,  the  Court  should,  under  Sec- 
tion 372,  Act  VIII.  of  1869,  record 
a  judgment  of  acquittal,  and   not 


direct  the  Jury  to  return  a  verdict 
of  "  not  guilty  " 

No.  538.— Where  a  prisoner  is  tried  on 
evidence,  he  is  entitled  to  an  ac- 
quittal. It  was  not  intended  by 
Section  379A,  Act  VIII.  of  1869, 
that,  when  a  prisoner  has  been  ar- 
raigned upon  a  charge,  and  evi- 
dence has  been  gone  into  which 
would  go  to  substantiate  that  and 
minor  charges  of  the  same  kind, 
the  conviction  should  be  taken  on 
the  minor  charge  and  the  graver 
charges  withdrawn 

No.  592. — All  heads  of  charge  sent  up  by 
the  committing  officer,  as  well  as 
amended  charges  framed  by  the 
Court  of  Session  should  be  exhi- 
bited—Section 379 A,  Act  VIII.  of 
1869,  applies  to  those  cases  in  which 
prisoners  are  accused  of  several 
distinct  crimes  for  which  separate 
trial  is  necessary 

No.  683. — A  Magistrate  should  not  incor- 
porate with  the  record  reports  of 
the  proceedings  of  the  police  which 
are  not  legal  evidence,  nor  is  he 
bound  to  send  such  papers  for  the 
perusal  of  the  Sessions  judge 


ib. 


ib. 
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CIVIL  CIRCULAR  ORDERS. 


ft. 


No.  17. — Extends  the  rules  regarding  the 

payment  of  the  cost  of  tullubana- 

fees  to  processes  in   Privy  Council 

«*  appeals  and  to  all  other  processes  of 

the  High  Court  ...       1 

No.  1. — Directs  Judges  to  submit  schemes 
for  the  assimilation  of  the  bounda- 
ries of  the  Civil  and  Criminal  juris- 
dictions ...    ib. 

No.  1. — Requests  Judges  to  keep  back 
the  Annual  Statement  No.  6  re- 
garding the  average  duration  of  suits 
until  the  receipt  of  orders  as  to  its 
proper  preparation  ...       3 

No.  2. — Prescribes  general  rules  for  keep- 
ing the  ••  Bahi  Yaddusht " 

No.  3.— Permits  the  postponement  of  the 
preparation  of  the  alphabetical  lists 
of  villages  in  the  districts  in  which 
the  assimilation  of  the  boundaries 
of  the  Civil  and  Criminal  jurisdictions 
has  not  been  completed  ...       4 

Memo.  No.  2. — Circulates  Rules  regarding 

the  service  of  processes  in  Calcutta    ib. 

No.  4. — With  reference  to  the  Court  Fees1 
Bill,  calls  for  two  statements  regard- 
ing the  cost,  number,  &c,  of  civil 
processes  during  the  years  1867, 1868, 
and  i860,  with  a  view  to  revise  the 
agency  for  serving  processes  ...       5 

No.  5. — Directs  that  all  verifications  in 
plaints,  &c,  shall  contain  a  true 
specification  of  the  date  and  place 
at  which  they  are  signed  ...      9 

No.  6. — Prescribes  rules  for  the  prepara- 
tion of  the  statements  showing  the 
average  duration  of  suits  and  appeals    ib. 

No.  7. — Directs  that  only  one  copy  of  me- 
moranda for  registration  under  Sec- 
tions 41  and  42,  Aft  XX.  of  1866,  be 
retained  by  Civil  Judges  ...     13 

Memo.  No.  3. — Directs  Judges  in  whose 
districts  Acl  VIII.  of  1859  (Bengal 


Council)  has  been  extended  to  watch 
its  working 


No. 


8. — Draws  attention  to  the  new  Post 
Office  rules  generally,  and  specially 
to  the  rules  regarding  parcels  sent 
by  banghy  parcel  post 

No.  9. — Directs  Judges  to  inform  Collect- 
ors whenever  any  Civil  Court  attaches, 
and  appoints  a  manager  for,  landed 
property  paying  revenue  to  Govern- 
ment ... 

No.  10. — Points  out  that  it  is  not  neces- 
sary to  award  interest  on  decrees  at 
the  uniform  rate  of  12  per  cent,  on 
tnesne-profits,  costs,  &c. 

No.  11. — Directs  Moonsiffs  to  submit  to 
Zillah  Judges  and  Judicial  Commis- 
sioners weekly  statements  of  suits 
instituted  under  Schedule  11,  Arti- 
cles 14,  15,  and  17  of  the  Court 
Fees'  Act,  1870 

No.  12. — Directs  Judges,  when  preparing 
lists  of  peons  to  be  appointed  under 
the  Court  Fees'  Acl,  to  take  into  con- 
sideration the  claims  of  Revenue 
peons  who  have  been  thrown  out  of 
employment  by  the  transfer  of  rent- 
suits  to  the  Civil  Courts 

No.  13. — Notifies  rule  passed  with  a  view 
to  facilitate  applications  for  the  exer- 
cise of  the  powers  of  superintendence 
vested  in  the  High  Court,  with  refer- 
ence to  cases  before  the  Mofussil 
Small  Cause  Courts 

No.  14. — States  how  Column  2  of  Form  C, 
prescribed  by  Circular  No.  24,  dated 
19th  June  1866,  should  be  filled 
up 

15. — Directs  that  the  Civil  and  Crimi- 
nal Statements  for  the  quarter  from 
April  to  June  1870  be  not  submit- 
ted till  new  forms  of  returns  are 
supplied 


No.  15, 


*3 


15 


ib. 


16 


ib. 


17 


ib. 


18 


••» 


«*. 
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CRIMINAL  CIRCULAR  ORDERS. 


No.  x. — Requests  Sessions  Judges  to  exer- 
cise a  sound  discretion  in  passing 
sentences  of  transportation  for  peri- 
ods less  than  life,  as  such  sentences 
will  in  effect  be  sentences  of  im- 
prisonment, in  consequence  of  the 
Government  Resolution  restricting 
transportation  to  Port  Blair  to 
cases  of  life-convicts 

No.  2. — Asks  Sessions  Judges  at  what 
places  they  would  propose  to  hold 
Sessions  other  than  the  Head-Quar- 
ters of  the  Magistrate  of  the  Dis- 
trict 

Memo.  No.  i. —Directs  Sessions  Judges 
to  keep  back  their  Criminal  Admi- 
nistration Reports  for  1869,  until 
the  issue  of  instructions  with  re- 
gard to  the  preparation  of  State- 
ment No.  7  as  to  fines 

No.  3. — Issues  instructions  as  to  the 
preparation  of  the  statements  of 
•     fines 

No,  4. — Amends  the  schedule  to  Circu- 
lar No.  19,  dated  31st  December 
1 86 1,  regarding  offences  under 
the  Penal  and  Criminal  Procedure 
Codes,  and  makes  corresponding 
alterations  in  the  Magistrate's  State- 
ments Nos.  1  to  5 


1*. 


ib. 


No.  5. — With  reference  to  the  Court  Fees' 
Bill,  calls  for  a  statement  showing 
the  establishment  necessary  for  serv- 
ing and  executing  processes  in  cri- 
minal cases,  other  than  those  in 
which  the  police  may  arrest  with- 
out warrant  ...       4 

No.  6. — Lays  down  new  forms  of  war- 
rants for  Sessions  Courts  to  be  ad- 
dressed to  officers  in  charge  of 
jails  ...      7 

No.  7. — Issues  directions  for  the  prepara- 
tion of  Sessions  Statements  Nos. 
2,  3,  and  4  ...     13 

Memo.  No.  2.-— Makes  an  amendment  in 
Circular  No.  3,  dated  27th  January 
1870,  regarding  the  preparation  of 
the  statement  of  fines  ...    ib0 

No.  8. — Calls  for  a  report  whether,  since 
the  passing  of  Act  XX.  of  1865, 
there  has  been  any    material    im- 

Crovement  among  mookhtears  as  a 
ody  ...     14 

No.  9. — Draws  attention  to  a  Full  Bench 
decision  (cited),  ruling  that  offences 
not  triable  under  Chapter  XV.  of 
the  Code  of  Criminal  Procedure 
cannot  be  compromised  under  Sec- 
tion 271  of  that  Code  ...    ib* 
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(PRIVY  COUNCIL  RULINGS). 


A. 

Account  Books. 

See  Evidence  (2) 

Accumulations. 
See  Will  (3) 

Act  of  State. 

See  Sale  by  Government  (2) 

Agents. 

See  Privy  Council, 

Appeal. 

Incalculaling  the  period  of  six  months 
allowed  for  appealing  to  the  Privy 
Council,  the  date  on  which  the 
decree  was  pronounced  or  dated 
should  be  excluded 

Auction-purchaser. 
See  Talookdars. 

B. 

Benamee  Transactions. 

In  a  suit  between  Mahometans  in  the 
nature  of  an  ejectment-suit,  in  which 
C,  the  plaintiff,  sought  to  recover  a 
share  of  property  in  the  possession 
of  D,  on  the  ground  that  the  pur- 
chase was  made  in  the  joint  names 
of  his  (C's)  father  and  D's  wife, 
and  in  which  D  alleged  that  he  was 
himself  beneficial  owner  of  the  pro- 
perty, having  purchased  it  benamee 
in  the  names  of  his  wife  and  son — 
It  was  held  that  the  real  criterion 
was  to  consider  from  what  source 
the  purchase-money  came.  The  pre- 
sumption is  that  a  purchase  made 
with  the  money  of  A  in  the  name  of 
B  is  for  the  benefit  of  A ,  and  it  can- 
not be  presumed  from  the  purchase 
by  a  father,  whether  Mahomedan  or 
Hindoo,  in  thenameof  his  son,  that 
there  was  an  advancement  in  favor 
of  that  son 

See  Pleadings. 

BOD  ND  ARY-D I SPUT  E. 

Where  the  plaint  ill  sued  to  recover  a 
quantity  of  land  by  rectification  of 
certain  survey-awards,  which  he 
averred  demarcated  erroneously  the 
boundary  between  his  zemindary 
and  the  zemin daries  of  the  defend- 
ants, it  was  held,  on  a  consider- 
ation of  the  evidence,  that  his  suit 


17 


Boundary-dispute— (continued). 

was  rightly  dismissed,  because  he 
failed  to  prove  the  position  or  exist- 
ence of  a  stream,  which  he  stated 
was  the  true  boundary  .between  the 
zemindaries 

C. 

Children. 

See  Will  (2) 

Construction. 

See  Grant  (1)  (2) 
See  Purdah  Woman. 
See  Will. 

D. 

Dependent  Talook. 

See  Regulation  VIII.  of  1793. 

E. 

Enhancement. 

See  Regulation  VIII.  of  1J93. 
Evidence. 

(1)  Survey-proceedings      are     of 

actual  possession,  and  must  be  re- 
garded as  correct  so  far  as  the  ap- 
pearance of  the  country  is  recorded 
thereon,  but  if  questioned  in  time, 
are  not  conclusive  on  the  question 
of  title 

(2)  Two  firms  entered  into  a  joint  adven- 

ture which  was  to  be  conducted  by 
an  agent  specially  appointedbyboth 
firms.  One  of  the  firms  brought  a 
suit  against  the  other  to  recover 
their  share  of  the  alleged  loss  upon 

the    joint    adventure.     The 

in  support  of  the  plaintiff's  claim 
consisted,  however,  almost  entirely 
of  books  of  accounts  kept  by  the 
plaintiffs  themselves,  ana  two  cor- 
responding branches  of  the  plain- 
tiff's firm.  Held  that  these  books 
of  accounts  could  not  be  likened  to* 
books  of  a  partnership  to  which  all 
the  partners  in  a  firm  have  access, 
and  which  are  kept  by  the  servants 
of  all ;  and  that  although  the  books 
corroborate  each  other,  they  were 

not  sufficient  to  entitle  the 

plaintiffs  to  a  decree,  in  the  ab- 
sence  of showing    that   the 

sums  mentioned  in  the  books  as 


e 
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Evidence — (continued). 

having  been  paid  to  the  agent  spe- 
cially appointed  for  carrying  on  the 
joint  adventure,  were  really  applied 
by  such  agent  for  the  purposes  of 
such  joint  adventure 

G. 


Grant. 

(i)  Where  the  Government  by   a 


made  over  an  entire  talook  to  a 
person,  and  subsequently  formally 
sanctioned  his  possession  by  a  set- 
tlement, it  was  neld  that  neither  act 
of  Government  could  be  disputed 
on  the  ground  that  the  Government 
had  acted  under  a  mistake  in  mak- 
ing over  the  whole,  instead  of  a 
part,  of  the  talook 
(2)  Where  general  descriptive  terms  such 
as  "  villages"  or  the  like  are  used 

in  a ,   and  both   the  parties 

have  by  their  acts  put  a  particular 
construction  upon  them,  and  rights 
depending  on  that  construction 
have  been  enjoyed  for  many  years, 
it  lies  upon  those  who  impugn  that 
construction  to  show  that  it  is  er- 


roneous 


H. 


Hindoo  Law. 

See  Religious  Trusts  (2) 

I. 


Impartible  Estate. 
See  Successio?j. 


J. 


Joint  Hindoo  Family. 

See  Religious  Trusts  (i)  (2) 

Jurisdiction. 

See  Talookdars  (1) 

I,. 

Limitation. 

Where  a  plaintiff  brought  a  suit  in 
1856  to  recover  landed  property 
which  was  in  the  possession  of  the 
defendant  since  1845  and  at  the 
time  of  the  institution  of  the  suit ; 
it  was  held  that  before  the  plaint- 
iff could  recover,  he  must  prove, 
first,  possession  within  12  years  be- 
fore suit;  and,  secondly,  title  to 
possession 

O. 

Onus  Probandi. 
See  Grant  (2) 

See  Regulation  VIII,  of  1793. 
See  Religious  Trusts  (1) 


36 


31 


ib. 


23 


P. 
Partition. 

See  Religious  Trusts  (1)  (2) 

Partnership. 

Every  one  of  the  partners  in  a  mer- 
cantile  firm   of  ordinary  trading 

,    is    liable     upon    a     bill 

drawn  by  a  partner  in  the  recog- 
nized trading  name  of  the  firm  for 
a  transaction  incident  to  the  busi- 
ness of  the  firm,  although  his  name 
does  not  appear  upon  the  face  of 
the  instrument — although  he  be  a 
sleeping  and  secret  partner.  In 
order  to  take  a  case  out  of  these 
principles  of  the  general  law,  it 
must  be  shown  that  the  holder  of 
the  bill  knew  at  thetime  he  received 
it  that  the  transaction  was  the  pri- 
vate affair  of  a  single  partner  ...  29 
See  Evidence  (2) 

Pleadings. 

Where  a  plaintiff  sued  alleging  that 
a  certain  deed  of  mortgage  was 
executed  by  M  B  benamee  for  the 
benefit  of  H  B,  through  whom  the 
plaintiff  claimed,  and  also  alleging 
that  //  B  had  advanced  the  money 
for  the  mortgage  out  of  her  own 
moneys,  it  was  held  that  if  it  could 
be  shown  that  the  money  advanced 
was  the  money  of  M  B  who  exe- 
cuted the  mortgage,  it  was  imma- 
terial to  consider  who  was  the  nomi- 
nal mortgagee  as  the  plaintiff  could 
not  set  up  in  appeal  a  title  inconsis- 
tent with  the  title  set  up  in  the 
lower  Courts.  In  the  absence  of 
proof  sufficient  to  establish  the  title 
of  H  B,  and  to  show  that  the  money 
was  advanced  by  H  2?,  the  plaint- 
iff's suit  was  dismissed  ...     38 

Presumption. 

See  Benamee  Transactions. 

Privy  Council. 

Order  in  Council  as  to  the  employment 
of  agents  before  the ...     45 

Property  Escheated  by  Government. 
See  Sale  by  Government. 

Purdah  Woman. 

A  document  obtained  by  the  chief 
male  member  of  a  family  from  a 
should  receive  a  strict  con- 


struction 


R. 


Registration  in  Zemindar's  Sbrishta. 
See  Regulation  VIII  of  1793  (2) 

Regulation  VIII.  of  1793. 
( 1 )  In  a  suit  for  enhancement  of  rent  under 
,the  natureofthetenure  is  a  ma- 
terial question  irrespectively  of  the 

f 
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Regulation  VIII.  of  1793 — (continued). 

question  whether  the  rent  is  fixed 
or  variable,  the  nature  and  extent 
of  the  proof  which  the  plaintiff,  ze- 
mindar, is  bound  to  give  being  dif- 
ferent according  as  the  tenure  falls 
within  Section  49  or  Section  51  of 
the  Regulation  ...     11 

{2)  The  rulings  of  the  High  Court  hold- 
ing that,  in  order  to  bring  a  talook 
within  Section  51  of  the  Regula- 
tion, it  is  sufficient  to  show  that  it 
existed,  and  was  capable  of  being 
registered  in  the  zemindar's  serish- 
ta  at  the  time  of  the  Decennial  Set- 
tlement, approved  of  ...    ib. 

(3)  Where  it  is  found  that  a  talook  is  a 
dependent  talook  within  Section 
51,*  the  burden  rests  upon  the 
plaintiff,  zemindar,  to  show  that 
the  rent  is  variable  ...  ib. 

Regulation  XXL  of  1822. 
See  Talookdars. 

Religious  Trusts. 

(1)  Where  the  plaintiff  sued  to  establish 

a  religious  trust  upon  certain  lands 
in  the  occupation  of  defendants 
(the  plaintiffs  and  defendants  being 
members  of  a  joint  Hindoo  family), 
and  stated  that  the  trust  was  creat- 
ed by  a  deed  of  a  date  subsequent 
to  another  deed  by  which  the  pro- 
perty had  been  partitioned  by  the 
joint  family,  but  which  latter  deed 
he  alleged  had  never  been  acted 
on,  having  been  a  mere  device  to 
protect  the  property  from  the  cre- 
ditors of  one  of  its  members  who 
had  become  an  insolvent,  it  was 
held  that  it  lay  on  the  plaintiffs  to 
make  out  a  sufficient  case  to  set 
aside  the  prior  deed  of  partition, 
which  was  found  to  be  a  registered 
document,  and  which  was  primd 
facie  a  good  and  operative  deed     14 

(2)  A  Hindoo  family,  consisting  of  per- 

sons in  a  near  connection  to  each 
other,  may  separate  and  then  re- 
unite ;  part  also  may  re-unite,  and 
such  re-united  members  may  im- 
press on  their  re-united  property 
by  common  family  consent  such 
trusts  as  their  law  will  support    ...    ib. 

See  Sebait. 

Rent-suit. 

See  Regulation  VIII.  of  1793* 

Ryotwarbb  Tenure. 

Qucere.  —  Whether  a  transfer  of  a 
—  can  be  effected  without  the 
consent  of  the  zemindar  or  talook- 
dar,  as  the  case  might  be,  the 
immediate  successor  in  the  estate    18 


S. 
Sale  by  Government. 

(1)  Where  a  sale  of  landed   property 

which  had  been  escheated  by  the 
Government  was  made  by  Govern- 
ment without  any  restriction  being 
attached  to  the  original  notice  of 
sale;  which  stated  that  the  highest 
bidder  was  to  be  the  purchaser,  it 
was  held  that  the  Governmentcould 
not,  subsequent  to  the  bid  and  the 
deposit  of  the  earnest-money,  im- 
pose any  condition,  but  was  bound 
to  make  over  possession  irrespective 
of  the  character  of  the  highest 
bidder  ...       4 

(2)  In  selling  the  property  of  rebels  which 

it  had  confiscated,  the  Government 
does  not  perform  an  act  of  State, 
but  stands  in  the  situation  of  an 
individual  selling  his  property  by 
auction ;  and  a  suit  may,  therefore, 
be  properly  brought  against  the 
Government  by  the  purchaser,  if 
the  Government  refuses  to  give  up 
possession  or  transfer  the  posses- 
sion ...    ib. 

Sale  of  Zemindary-rights  by  Government. 

See  Talookdars  (1)  (2) 

Sebait. 

Where  land  is  dedicated  to  the  reli- 
gious services  of  an  idol,  the  rents 
of  the  land  constitute  in  legal  con- 
templation the  property  of  the  idol, 

and    the has    not    the    legal 

property,  but  only  the  title  of 
manager  of  a  religious  endowment, 
and  cannot  alienate  the  property, 
though  he  might  create  proper 
derivative  tenures  and  estates  con- 
formable to  usage.  The  creation 
of  a  tenure  at  a  fixed  invariable 
rent  would  be  a  breach  of  duty  in 
a ...     18 

Separate  Estate. 

See  Succession. 
Sleeping  Partner. 

See  Partnership. 
Succession. 

The  mere  impartibility  of  an  estate 
is  not  sufficient  to  make  the  succes- 
sion to  it  follow  the  course  of  suc- 
cession of  separate  estate  ...     21 

See  Will. 

Suit. 

See  Sale  by  Government  (2) 

Survey-award. 


See  Boundary  dispute* 
See  Evidence. 


8 


liv 


INDEX    (PftlVY    COUNCIL   RULINGS). 


T. 


Talookdars. 


(i)  The  Government  purchased  the  ze- 
mindary  rights  in  a  pergunnah 
under  Regulation  XXI.  of  1822  at  a 
sale  for  arrears  of  Government  re- 
venue, and  re-settled  one  of  the  ta- 
looks  in  the  pergunnah,  which  ta- 
look  had  been  created  subsequent 
to  the  Decennial  Settlement  with 
the  plaintiffs  as .  Subse- 
quently, and  after  the  expiration  of 
tne  terms  for  which  they  had  re- 
settled with  the  plaintiffs,  the  Go- 
vernment sold  their  zemindary 
rights  to  the  defendant,  who  ejected 
the  plaintiff.  Plaintiff  thereupon 
sued  the  defendant  in  the  Collec- 
tor's Court  under  Clause  6,  Section 
23,  Act  X.  of  1859.  Held  that  the 
suit' was  properly  brought  under 
Act  X.  of  1859  ...     24 

(2)  Held,  further,  that  it  was  the  inten- 

tion of  Government  to  retain 

in  possession  of  their  lands  during 
the  subsistence  of  their  tenures, 
subject  to  the  condition  of  having 
their  rents  enhanced  according 
to  the  pergunnah  rates;  and,  as  in 
this  case,  the  proceedings  which 
were  taken  by  the  Government 
showed  that  they  did  not  cancel  the 
plaintiffs'  tenure,  the  defendant, 
who  purchased  from  the  Govern- 
ment, could  not  eject  the  plaintiffs 
who  were  entitled  to  retain  posses- 
sion subject  to  a  liability  to  enhance- 
ment ...    ib. 

(3)  Under  thesale-lawasitexisted before 

1822,  a  talookdar  could  not  be  dis- 
possessed at  the  will  of  the  purcha- 
ser ;  he  was  at  most  liable  to  pay  the 
full  pergunnah  rale,  and  could  only 
be  ejected  after  refusal  to  pay  the 
enhanced  rate  ;  but  under  Regula- 
tion XI.  of  1822,  dependent  talooks 
created  subsequent  to  the  Decennial 
Settlement  were  liable  to  be  wholly 
avoided  and  annulled  at  the  option 
of  the  purchaser  at  a  sale  for  arrears 
of  Government  revenue,  unless 
they  fell  within  the  class  contem- 
plated by  the  32nd  Section  of  that 
Regulation  ...     ibt 

(4)  Where  an  auction-purchaser,  under 

Regulation  XI.  of  1822,  intends 
to  cancel  a  talookdaree  tenure  (a 
power  which  he  might  or  might  not 
exercise),  he  must  take  some  clear 
step  to  declare  the  avoidance  or 
cancellation  of  the  tenure  ...    ib. 


Title. 

See  Pleadings. 
Title  to  Possession. 


See  Limitation. 


W. 


Will. 


(1)  The  succession  of  a  Hindoo  is,  as  a 

general  rule,  regulated  by  Hindoo 
Law,  of  a  Mahomedan  by  the 
Mahomedan  Law,  and  of  an  East 
Indian  Christian  by  the  Eng- 
lish Law ;  but  in  every  case,  for  the 
purpose  of  determining  the  status 
Personalis,  regard  must  be  had  to 
the  mode  of  life  and  habits  of  the 
testator,  and  to  the  usages  of  the 
class  or  party  to  which  he  belong- 
ed. If  no  specific  rule  can  be  as- 
certained to  be  applicable  to  a  case, 
it  should  be  determined  according 
to  equity,  justice,  and  good  con- 
science ...     41 

(2)  Construing  a according  to  the 

principles  of  natural  justice,  and 
applying  to  the  word  "children" 
the  signification  in  which  the  testat- 
or used  it  as  gathered  from  the 

itself,  the  word   "children"   was 
held  to  include  illegitimate  children, 
the  offsprings  of  sons,  when  ac- 
knowledged or  treated  as  his  child- 
ren by  their  putative  father        ...     ib. 

(3)  A    devised   his    property   in   equal 

shares  to  his  five  sons.  Consider- 
able surplus  rents  of  the  property 
so  devised  were  not  drawn  by  the 
five  sons,  but  were  allowed  to  ac- 
cumulate, and  were  laid  out  in  the 
purchase  of  additional  landed  pro- 

Certy.  B,  one  of  the  five  sons  of  A, 
y  his  — ,  after  leaving  all  his  share 
of  the  landed  and  other  interests 


devised  to  him  by  the  will  of  A, 
to  his  daughter  (C)  and  son  (D) 
in  equal  shares,  devised  to  the  said 
Du  the  whole  of  the  villages,  landed 
property,  &c,  &c,  which  have  been 
purchased  for  the  estate  out  of  the 
accumulations  of  the  surplus  rents 
since  the  late  Colonel  Skinner's  (his 
father /I 's)  demise,  and  in  which 
I  have  a  fifth  share.'1  Held  that 
the  separate  acquisitions  were  not 
accretions  to  the  originally  devised 
estates  of  A,  and  that  they  passed 
absolutely  to  Z?  alone,  to  the  exclu- 
sion of  C,  under  the  devise  con- 
tained in  B's  — ■ 
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The  4th  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Appeal— Decree— Decision— Section  23,  Act 
XXIII.  of  z86i. 

Case  No.  2061  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rung  pore,  dated 
the  jrst  May  r86g,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  28th  December  1868. 

Sbama  Soondaree  Debia  and  another  (Plaint- 
iffs), Appellants, 

versus 

Digamburee  Debia  and  others  (Defendants), 

Respondents. 

Bahooi  Onookool  Chunder  Mookerjee,  Issur 
Chunder  Chuckerbutty,  and  Kishen  Dyal 
Roy  for  Appellants. 

#  Baboo  Sreenalh  Dass  for  Respondents. 

An  appeal  lies  from  the  decree  and  not  from  the 
«m«oti  of  the  Court  of  original  jurisdiction. 

Where  the  decree  was  absolutely  in  tin  defendant's 
•***,  bat  some  of  the  issues  were  decided  against 
tan:  Held  that  the  defendant  had  no  right  of  appeal 
•gmst  that  portion  of  the  decision  of  the  I^ower  Court 
•wen  was  against  him. 

Hobhouse,  7.— The  plaintiffs  in  this  case 
**&  for  a  kubooleut  from  the  defendants, 
7°te,  at  enhanced  rates. 


1 


The  Court  of  first  instance  held,  first  of  all, 
"**  the  defendants  were  not  protected  from 


enhancement  by  the  provisions  of  Section 
4,  Act  X.  of  1859;  but  on  the  question  of 
the  kubooleut,  the  first  Court  held  that  the 
plaintiffs  had  failed  to  prove  that  they  were 
entitled  to  a  kubooleut  at  the  exact  rates 
they  claimed,  and  therefore  dismissed  their 
case. 

The  plaintiffs  rested  contented  with  this 
decision,  but  the  defendants  appealed 
against  that  part  of  it  which  declared  that 
they  were  not  protected  by  the  provisions 
of  Section  4  of  the  Act,  and  the  Judge, 
while  he  confirmed  the  decree  of  the  first 
Court  dismissing  the  plaintiffs'  suit,  set 
aside  so  much  of  the  decision  of  that  Court 
as  held  that  the  defendants  were  not  protect- 
ed by  the  provisions  of  the  said  Section  4,  and 
declared  that  in  his  judgment  upon  the  evi- 
dence they  were  protected. 

The  plaintiffs  appeal  specially  against 
this  decision  of  the  Judge  on  several 
grounds,  but  the  only  ground  which  we 
think  it  necessary  to  consider  and  determine 
is  the  first  ground,  viz.,  whether  any  appeal 
lay  to  the  Judge  against  that  part  of  the 
decision  of  the  first  Court  to  which  the 
defendants  objected  when,  in  fact,  the  decree 
of  that  Court  was  in  favor  of  the  defend- 
ants. 

We  are  not  shown  any  decisions  of  this 
Court  either  one  way  or  the  other,  but  we 
think,  on  the  best  interpretation  that  we 
can  give  to  the  wording  of  the  law  and  its 
intention,  that  no  appeal  lay  to  the  Lower 
Appellate  Court  on  the  part  of  the  defend- 
ants in  this  instance.  We  observe  that  by 
the  provisions  of  Section  23,  Act  XXIII. 
of  1861,  it  is  declared  that  the  appeal  which 
is  preferable  to  the  Court  below  shall  in  the 
words  of  the  Act  "lie  from  the  decree"  of 
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the  Court  of  original  jurisdiction ;  and  so 
again  by  the  provisions  of  Section  350  of 
the  Act  the  judgment  which  the  Appellate 
Court  has  to  give  is  to  be  for  confirming  or 
reversing  or  modifying  "  the  decree  "  of  the 
first  Court,  and  though  it  is  true  that  by  the 
provisions  of  Section  334  of  the  Act  the 
memorandum  of  appeal  is  to  contain  the 
grounds  of  objection  to  the  "  decision/'  still 
it  seems  to  us  that  the  object  of  that  provi- 
sion of  the  Legislature  was  to  enable  the 
Appellate  Court  to  understand  by  the  grounds 
given  against  the  decision  how  it  was  that 
the  decree  of  the  first  Court  had  been  in- 
jurious to  the  appellant.  In  fact,  it  seems 
almost  too  obvious  to  require  notice  that  the 
object  of  an  appeal  is  to  correct  a  something 
done  which  has  been  injurious  to  the  appel- 
lant, and  the  law  points  out  what  that  instru- 
ment is  which  must  have  been  the  cause 
of  the  injury  in  order  to  there  being  any 
appeal,  and  that  instrument  is  declared  to 
be  the  "  decree."  If,  therefore,  the  decree 
of  the  first  Court  so  far  from  being  injurious 
to  the  appellant  is  actually  in  his  favor,  we 
fail  to  see  how  the  decree  can  be  the  subject 
of  an  appeal  on  his  part  simply  because 
there  may  have  been  some  expression  in  the 
judgment  which  led  to  the  decree  which 
may  be  considered  prejudicial. 

As,  therefore,  the  decision  in  this  instance 
was  favorable  to  the  appellant,  and  as,  in 
fact,  it  was  not  his  object  in  any  way  to 
disturb  the  decree,  we  think  that,  under  the 
law,  no  appeal  lay  against  it  to  the  Lower 
Appellate  Court. 

In  this  view  of  the  case,  we  think  that 
the  Lower  Appellate  Court  had  no  jurisdic- 
tion to  entertain  the  appeal  in  question ;  and 
we,  therefore,  set  aside  the  judgment  of  that 
Court  and  we  confirm  the  decree  of  the  first 
Court.  We  think  that  the  special  respond- 
ents must  pay  the  costs  of  appeal  in  the 
Court  below  and  in  this  Court. 


The  4th  January   1870. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Admission— Estoppel 
Case  No.  1472  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  joth  March  i86gt  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  10th  April  i86j. 

Nunhoo  Sahoo  (Plaintiff),  Appellant, 

versus 

Boodhoo  Jummadar  (Defendant),  Respondent 

Baboo  Lukhee  Churn  Rose  for  Appellant. 

Baboo  Oopendro  Chunder  Bose  for 
Respondent. 

The  mere  fact  of  a  vendor  declaring  in  her  deed  of 
sale  of  a  moiety  of  a  landed  estate  that  she  was  the 
proprietor  only  of  that  moiety  and  that  the  other  moie- 
ty belonged  to  her  deceased  sister's  son,  was  held  not 
to  be  conclusive  evidence  against  her  being  proprietor 
of  the  other  moiety  nor  to  injure  the  right  of  a  pur* 
chaser  from  her  of  such  moiety. 

Loch,  J. — The  Lower  Appellate  Court 
appears  to  us  to  have  made  quite  a  new  case 
in  the  judgment  passed  by  him  on  remand. 
He  states  that  from  the  three  deeds  of  sale 
executed  by  Mussamut  Sakran — one  dated 
22nd  December  1861  in  favor  of  Robim 
Bux;and  another,  15th  December  1864; 
and  the  thtrd,  25th  February  1866,  in  favor 
of  the  plaintiff — that  the  vendor,  Mussamut 
Sakran,  did,  as  heir  of  her  father,  Khaja 
Noorudin,  execute  these  several  deeds ;  and 
further  that  the  plaintiff's  witnesses  have 
also  stated  that  the  property  originally  be- 
longed to  Noorudin,  who  left  his  widow 
Mussamut  Tajun  and  two  daughters  Sakran 
and  Mussamut  Misrun  ;  that  as  the  property 
belonged  to  the  vendor's  father,  Noorudin, 
each  of  the  daughters  would  obtain  a  7- 
annas  share  and  the  mother  2-annas  share  * 
that  it  was  not  of  any  importance  whether  it 
be  proved  that  Misrun  died  before  her  mother, 
for  that  circumstance  would  only  affect  the 
two-annas  share;  but  that  as  the  vendor 
Sakran  did,  in  her  deed  of  sale  of  22nd 
December  1861,  declare  herself  to  be  the 
proprietor  only  of  a  moiety  of  the  property 
and  that  Ameer  Hossein  was  the  proprietor 
of  the  other  moiety,  she  could  not  now  be 
allowed  to  repudiate  that  statement  and  to 
J  claim  the  whole  16  annas  as  her  own. 
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The  plaintiff's  case    was    this,  that  the 
property  belonged  to  Tajun;  that  she  had 
two  daughters,    Misrun   and    Sakran ;    that 
Misrun  died  before  her  mother,  leaving  a  son 
Ameer  Hossein ;    that,   in    consequence  of 
Misrun  pre-deceasing  her  mother,  the  whole 
property  descended  to  Sakran  on  the  death 
of  Tajun;  that  Sakran  sold  a  moiety  in  1861 
to  Rohim  Bux,  and  the  other  moiety  to  the 
plaintiff.      It  was,  therefore,  quite  necessary 
to  determine,  which  the  Lower  Court  failed 
to  do  in    the   previous    occasion,   whether 
Misrun  had   or   had   not    died   before   her 
mother.     The   Judge  has  now   found   that 
she  died  before  her  mother,  but  he  has  also 
found  that  the  property  was  derived  from 
Noorudin,   on   whose   death   7   annas  went 
to  Misrun,  7  annas  to  Sakran,  and  2  annas 
to  his  widow  Tajun ;  and  he  says  that  this 
is  proved  by  the  deeds  of  sale  executed  by 
Sakran  and  by  the  evidence  of  the  plaintiff's 
witnesses.     We  have  read  the  deeds  of  sale 
and  the  evidence  of  the  plaintiff's  witnesses, 
and  we  find,  looking  at  the  deeds  of  22nd 
September  1861    and  25th   February  1866, 
which  alone  are  evidence  in  this  case,  that 
Mussamut  Sakran  has  not  sold  the  property 
as  being  derived  from  her  father  or  as  heir 
of  her  father    Noorudin.     She   merely   de- 
clares herself  to  be  the  daughter  of  Nooru- 
din, and  in  the  latter  deed  of  sale  calls  it 
mourussee,  which  would  be  the  term  equally 
applicable  to  property  if   derived  from  her 
mother  Tajun.     We   further    observe    that 
none  of  the  plaintiff's   witnesses  has  men- 
tioned the  name  of  Noorudin.     They  say 
that  the  properly  belonged  to  Tajun  and  that 
it  descended  to  Sakran.     We  cannot  under- 
stand how  the  Subordinate  Judge  made  such 
a  mistake  as  regards  the  purport  of  the  evi- 
dence in  this  case. 

Then,  with  regard  to  the  statement  made 
in  the    kobala    of    1861,    it    is    true    that 
Mossamut  Sakran   states  that  she  was  en- 
titled to  a  moiety  of  the  property,  and  that 
the  other  moiety  belonged  to  Ameer  Hossein. 
The  Subordinate    Judge    has    treated   this 
statement  as  an  estoppel,  though  this  Court 
pointed  out  in   their  judgment   of   remand 
thai  it  could  be  nothing  more  than  a  strong 
Piece  of  evidence   against    Sakran,   but   it 
*ould  not  be   conclusive  evidence   against 
her,  nor  would    it   injure  the   right   of   the 
purchaser;  and  in   the  absence  of  any  es- 
toppel, we  think  the  order  of  the  Lower 
Court  must  be  set  aside,  as  there  is  nothing 
beyond  that  statement   to    prove  that    the 
*ndor  Sakran  was  not  entitled  to  the  whole 
I     ^  annas.    We  reverse  the  order  passed  bv 


the  Subordinate  Judge  and  restore  that  of 
the  first  Court.  The  appellant  will  obtain 
his  costs  of  this  Court  and  of  the  Lower 
Appellate  Court. 


The  4th  January  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Attachment— Malice-— Damages. 

Case  No.  54  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  21st  De- 
cember 1 868. 

Velaet  Ali  Khan  and  another  (Defendants), 

Appellants, 

versus 

Matadeen  Ram  and  another  (Plaintiffs), 
Respondents. 

Messrs.  G.  C.  Paul  and  R.  E.  Tividale,  and 
Syud  Ameer  Ali  and  Moonshee  Mahomed 
Eusuff  for  Appellants. 

Messrs.  G.  and  C.  Gregory  and  Baboo 
Onookool  Chunder  Mooherjee  for  Respon- 
dents. 

Certain  hoondees  which  V.A .  &  Co.  had  discounted  for 
P having-  been  dishonored  by  the  drawees,  V.  A.  &  Co. 
and/7  for  the  value  of  the  bills,  and  applied  under  Sec- 
tion Si,  Code  of  Criminal  Procedure,  to  have  certain  pro- 
perty attached  before  judgment  as  belonging"  to  P.  An 
attachment  having  been  ordered,  M  and  J  objected  by 
petition  that  the  property  belonged  to  them,  and  not  to 
P,  upon  which  V.  A.  &  Co.  applied  to  have  them  made 
co-defendants  in  the  regular  suit  which  had  been 
brought  against  P  on  the  ground  that  they  (M  and  J), 
and  P  were  partners  in  trade.  The  decision  in  the  suit 
released  the  property  on  the  ground  that  there  was  no 
such  partnership  and  that  the  property  belonged  ex- 
clusively to  M  and  J.  M  and  'f  then  sued  V.  A.  &  Co. 
to  recover  damages  sustained  by  their  goods  under  the 
above  attachment,  and  profits  foregone  during  the 
stoppage  of  their  trade  by  the  tortious  acts  of  the 
defendants. 

Held,  that,  as  V.A.  &  Co.  had  made  the  attachment 
most  carelessly  and  recklessly  and  without  sufficient  or 
reasonable  ground  for  assuming  M  and  J  to  be  part- 
ners of  Pt  they  were  rightly  amerced  in  damages. 

Held,  also,  that  their  act  having  been  one  done  with- 
out a  probable  cause,  was  such  as  to  evince  a  malicious 
motive  on  their  part,  and  that  damages  in  such  a  case 
should  be  in  the  nature  of  a  penalty  as  well  as  of  a 
compensation. 

Held,  further,  that  plaintiffs  were  not  bound  to  re- 
lease their  property,  and  it  was  no  defence  to  their 
claim  for  damages,  to  say  that  they  might  have  done  so 
by  giving  security,  nor  could  their  declining  to  do  «*o 
shirt  the  responsibility  of  the  illegal  acts  of  the 
defendants. 
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Glover,  y. — This  was  a  *  suit  to  recover 
damages  to  the  amount  of  Rupees  20,157-8, 
under  the  following  circumstances : — 

The  defendants,  who  for  the  purposes  of 
this  suit  may  be  said  to  carry  on  the  busi- 
ness of  Exchange  and  Commission  Agents  at 
Patna,  discounted  certain  hoondees  for  one 
Puleet  Ram.  These  bills  were  dishonored 
by  the  drawees  in  Calcutta,  and  pending  the 
suit  which  was  brought  by  the  purchasers 
to  recover  the  value  of  the  bills,  they  (the 
purchasers  and  defendants  in  this  case) 
applied  under  Section  81  of  the  Civil  Pro- 
cedure Code  to  have  certain  property  attach- 
ed before  judgment  as  belonging  to  their 
debtor  Puleet  Ram,  and  an  attachment  was 
ordered  accordingly.  On  this,  the  plaintiffs 
in  this  suit  filed  a  petition  of  objection,  alleg- 
ing that  the  property  belonged  to  them  and 
not  to  Puleet  Ram ;  and  some  days  after  they 
had  made  this  application,  the  discounters 
applied  by  petition  to  have  them  (the  plaint- 
iffs) made  co-defendants  in  the  regular  suit 
that  had  been  brought  against  Puleet  Ram, 
on  the  ground  that  they  were  all  partners  in 
trade  together. 

This  suit  was  decided  on  the  nth  of 
February  1868,  and  the  attached  property 
was  released  on  the  ground  that  there  was 
no  partnership  between  Matadeen  Ram  and 
Jakhoo  Ram  and  Puleet  Ram,  d&d  that  the 
attached  property  belonged  exclusively  to 
the  former  individuals.  This  decision  was 
upheld  by  the  High  Court  on  the  24th 
November  1868,  as  was  also  another  decision 
of  the  Judge  in  cognate  suits  between  the 
same  parties  in  which  the  firm  of  Velaet 
Ali  had  discounted  other  hoondees  to  the 
value  of  Rupees  22,000  drawn  by  the  same 
Puleet  Ram. 

Matadeen  and  Jakhoo  Ram  now  bring 
the  present  suit  to  recover  from  the  defend- 
ants (the  discounters  of  the  hoondees),  the 
amount  of  damage  sustained  by  their  goods 
whilst  under  the  above-mentioned  illegal 
attachment,  and  also  the  value  of  the  profits 
which  they,  the  plaintiffs,  assert  that  they 
would  have  made  during  that  time  had  not 
their  trade  at  Patna  and  elsewhere  been 
stopped  by  the  tortious  acts  of  the  defend- 
ants. 

The  Judge  below  thought  that  the  plaint- 
iffs had  not  been  able  to  prove  any  exact 
amount  of  damage  sustained  by  them  under 
the  latter  portion  of  their  claim,  but  award- 
ed them  general  damages  to  the  amount  of 
Rupees  10,000,  considering  "  that  there  was 


"  quite  enough  evidence  to  warrant  an 
"  award  of  a  large  sum  as  compensation  for 
"  the  deprivation  of  control  over  their  own 
"  property  and  the  stoppage  of  their  bust- 
"  ness."  He  held  on  the  authority  of  Mohan 
Doss  versus  Gokul  Doss,  decided  by  the 
Privy  Council  (5  Weekly  Reporter,  p.  91), 
that  the  plaintiffs  could  recover  general 
damages  although  they  had  failed  to  prove 
the  exact  amount  of  special  damages.  He 
then  went  into  the  accounts  with  reference  to 
the  quantity  of  grain,  &c,  damaged  during 
the  attachment,  and  gave  plaintiffs  compen- 
sation to  the  amount  of  Rupees  6,670,  with 
an  item  of  interest  amounting  to  Rupees  353-7, 
and  also  gave  them  their  costs  in  the  sum- 
mary suit  preferred  by  them  when  the  attach- 
ment was  made. 

Against  this  decision,  both  parties  appeal 
— the  plaintiffs  under  Section  348  of  the 
Code  of  Civil  Procedure. 

These  last  object  that  they  ought  to  have 
been  awarded  the  full  sum  claimed  by  them 
as  damages  on  account  of  stoppage  of  trade, 
viz.,  11,000  rupees,  and  that  they  ought  also 
to  have  been  allowed  the  profit  which  they 
would  have  made  on  the  shipments  of  lin- 
seed to  Calcutta.  Their  claim  amounts  to 
Rupees  2,312  more  than  the  Judge  has 
given  them. 

During  the  argument  before  us,  both 
plaintiffs  and  defendants  agreed  by  their 
Counsel,  Messrs.  Paul  and  Gregory,  to  a 
compromise  regarding  the  amount  awarded 
for  actual  damage  done  to  the  grain  whilst 
under  attachment,  and  Rupees  5,000  with 
proportionate  costs  was  offered  and  accepted 
in  lieu  of  the  Rupees  6,670  awarded  by  the 
Court  below. 

The  defendants'  appeal  then  proceeded  on 
the  award  of  Rupees  10,000  as  general 
damages  and  on  the  allowance  made  for  in* 
terest  and  costs  in  the  summary  suit. 

The  substantial  issues  we  have  to  decide 
are,  first,  was  the  attachment  by  the  defend- 
ants malicious  ;  and,  secondly,  is  the  mea- 
sure of  damages  a  correct  one  under  all  the 
circumstances  of  the  case  ? 

The  plaintiffs  contend  that  the  attachment 
was  a  gross  misuse  of  the  Court's  process; 
that  the  defendants,  who  had  for  many 
years  conducted  business  both  with  Puleet 
Ram  and  Matadeen  Ram,  knew  perfectly 
well  that  the  two  were  not  partners,  and 
that  even  if  they  had  been  ignorant  of  that 
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fact  before,  they  could  have  discovered  it  at 
the  moment  of  the  attachment  from  the 
books  of  the  firm  which  were  seized  at  the 
same  time  as  the  grain  and  to  which  plaint- 
iffs appealed;  and  that  the  action  of  the 
defendants  in  opposing  a  summary  adjudi- 
cation on  the  defendants'  petition  showed  a 
determination  on  their  part  to  put  plaintiffs 
to  as  much  inconvenience  and  damage  as 
possible.  Plaintiffs  add  that  the  attachment 
was  knowingly  made  by  the  defendants  out 
of  spite  to  revenge  themselves  for  the  plaint- 
iffs leaving  their  agency  for  a  cheaper  firm, 
and  for  inducing  other  grain  merchants  to 
do  the  same. 

In  deciding  the  questions  of  knowledge 
and  motive,  we  must  look  to  the  position  of 
the  parties  at  the  time.  There  appear  to 
have  been  two  sets  of  hoondees  drawn  by 
Puleet  Ram  which  were  purchased  by  the 
defendants'  firm  and  afterwards  dishonored. 
The  first  set  was  for  Rupees  15,000,  the 
second  for  Rupees  22,000,  and  two  regular 
civil  suits  were  brought  by  the  purchasers 
of  the  bills  for  the  recovery  of  their  money. 
In  this  case,  we  have  to  do  with  the  first  of 
these  suits  only,  namely,  that  instituted  on 
the  20th  of  August  1867.  In  this  suit, 
several  persons — five — were  made  defendants, 
but  neither  the  present  plaintiffs,  nor  their 
representatives,  were  included  in  the  number. 

The  application  for  attachment  was  made 
the  same  day,  viz,,  the  20th  of  August,  and 
the  property  was  seized  early  the  next  morn- 
ing as  belonging  to  Puleet  Ram.  The  peti- 
tion of  Velaet  AH  and  Mr.  Kelly  asked  that, 
failing  security,  the  property  might  be  attach- 
ed according  to  a  list  filed,  which  list  includ- 
ed 5,000  rupees  in  cash  and  20  account- books. 
The  Principal  Sudder  Ameen  granted  the 
order  of  attachment  on  the  sworn  declaration 
of  Mr.  Kelly,  but  gave  Puleet  Ram  the  op- 
tion of  avoiding  it  by  furnishing  adequate 
security. 

On  the  26th  of  August,  the  plaintiffs 
Matadeen  and  Jakhoo  Ram  filed  a  peti- 
tion, objecting  to  the  attachment  on  the 
ground  that  the  property  was  their  own,  and 
not  Puleet  Ram's.  In  this  petition,  they  stat- 
ed at  considerable  length,  the  fact  that  they 
had  no  partnership-connection  with  Puleet 
Ram,  and  that  he,  Puleet  Ram,  was  only 
Employed  by  them  as  a  gomashtah  of  their 
Calcutta  firm ;  and  this  fact,  they  asked  the 
Court  to  decide  by  an  inspection  of  their 
account-books  then  under  attachment.  They 
ended  their  petition  by  recounting  the  causes 


of  their  quarrel  with  Velaet  All  and  Mr. 
Kelly,  and  distinctly  attributed  the  attach- 
ment to  malicious  motives  on  the  part  of 
those  individuals.  I  may  add  that  they 
offered  to  prove  their  allegations  by  the  evi- 
dence of  numerous  witnesses  whose  names 
were  appended  to  the  petition. 

On  the  27th  of  August,  the  Principal 
Sudder  Ameen  ordered  the  petitioners  to 
file  their  proof,  and  fixed  the  10th  of  Sep- 
tember for  hearing  the  case,  remarking  that, 
if  it  were  necessary  the  books  which  had 
been  attached  would  be  consulted.  It  is 
important  to  note  this  in  connection  with 
the  denial  of  the  defendants  in  this  case 
that  the  books  were  attached. 

Between  these  two  dates,  however,  name- 
ly, on  the  6th  of  September,  Velaet  Ali  and 
Mr.  Kelly  applied  under  Section  73  of  the 
Code  of  Civil  Procedure  for  permission  to 
amend  their  plaint.  They  alleged  that 
they  had  since  filing  their  original  plaint, 
discovered  that  Matadeen  and  Jakhoo  Ram 
were  partners  with  Puleet  Ram,  and  that 
all  three  were  equally  liable.  They  offered 
to  prove  their  allegation  from  the  mercantile 
books  of  the  parties  themselves. 

On  the  9th  of  the  month,  the  Principal 
Sudder  Ameen  allowed  the  amended  plaint 
to  be  filed, and  ordered  Matadeen  and  Jakhoo 
Ram  to  be^made  co-defendants  in  the  suit, 
and  furthered  irected  that  their  claim  to  the 
attached  property  should  not  be  decided 
summarily,  but  be  determined  in  the  regular 
suit  at  the  risk  of  the  petitioners  (Velaet 
Ali  and  Mr.  Kelly)  should  the  objectors,  then 
made  defendants,  prove  their  case. 

Up  to  this  time,  therefore,  Matadeen  and 
Jakhoo  Ram  had  been  strenuously  endea- 
vouring to  effect  the  release  of  the  attach- 
ed property  by  a  summary  enquiry,  and  had 
been  defeated  by  the  other  side's  getting  that 
enquiry  put  off  till  the  trial  of  the  regular 
suit.     This  was  the  position  of  the  parties. 

Now,  as  to  the  malice.  Malice  is  a  con- 
scious violation  of  the  law  to  the  prejudice 
of  another.  And  several  English  cases  have 
been  quoted  by  the  Counsel  for  the  plaintiffs 
to  show  on  what  comparatively  slender 
grounds  a  malicious  motive  has  been  presum- 
ed and  damages  given.  I  do  not,  however, 
think  it  necessary  to  go  into  those  cases,  in- 
asmuch as  they  differ  very  materially  from 
the  one  before  us  and  were  decided  under 
very  different  circumstances. 

The  defendants,  appellants,  contend  that 
they  acted  bond  fide  under  the  impression 
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that  Puleet  Ram,  Matadeen,  and  Jakhoo 
Ram  were  partners  and  jointly  responsible 
for  the  dishonored  bills.  Of  course,  mere 
impressions  without  any  thing  to  support 
them  will  not  excuse  a  person's  unlawful 
acts;  and  after  going  through  the  record, 
and  paying  every  attention  to  Mr.  Paul's 
argument,  I  cannot  find  any  justification  for 
the  defendants'  action  in  the  matter  of  the 
attachment.  They  do  not  tell  us  how  they 
came  to  know  of  the  partnership  after  the 
20th  of  August  1867,  on  which  date  they 
certainly  did  not  know  it,  nor  do  they  explain 
how  it  is  that  a  large  Agency  and  Banking 
firm  carried  on  business  for  years  with  Puleet 
Ram,  Matadeen  and  Jakhoo  Ram,  treat- 
ing them  all  the  time  as  separate  traders — 
if  it  were  not,  that  their  interests  were,  in  real- 
ity, separate.  Ordinary  prudence  would  neces- 
sitate enquiry  into  the  affairs  of  their  consti- 
tuents before  advancing  large  sums  on  bills  and 
securities,  and  it  is  not  in  the  least  likely 
that  a  firm  like  that  of  Velaet  Ali's  neglect- 
ed so  ordinary  a  precaution.  If  the  three 
plaintiffs  were  partners  in  August  1867, 
1  cannot  bring  myself  to  believe  that  the 
bankers  were  ignorant  of  the  fact,  and  the 
omission  of  Matadeen" s  and  Jakhoo  Ram's 
names  from  the  plaint  of  the  20th  of 
August  1867,  affords  to  my  mind  a  very 
strong  presumption  that  these  persons  were 
not  partners  with  Puleet  Ram,  and  that 
the  bankers  knew  they  were  not. 

I  look  upon  the  evidence  afterwards 
collected,  namely,  in  the  regular  suit  by 
Velaet  Ali  and  Mr.  Kelly,  to  prove  •  the 
partnership  with  much  suspicion.  In  the 
first  place,  there  was  no  reason  why  the 
defendants  should  not  have  acquired  the 
information  long  before ;  and,  secondly,  be- 
cause it  is  of  the  flimsiest  character  and 
totally  unsupported  by  any  documentary 
evidence.  I  have  gone  over  the  depositions 
of  all  the  witnesses  who  gave  evidence 
in  the  regular  suit  on  the  question  of 
partnership — it  is  all  of  it  hearsay — and  I 
entirely  agree  with  the  Principal  Sudder 
Ameen  who  tried  that  case,  that  the  plaintiffs 
(viz.,  Velaet  Ali  and  Mr.  Kelly)  had  "lament- 
ably failed"  to  prove  the  partnership.  Had 
Puleet  Ram,  Matadeen,  and  Jakhoo  Ram 
been  partners,  it  is  impossible  to  believe 
that  their  names  would  not  have  been  jointly 
entered  in  some  one  at  least  of  the  many 
contracts  and  arrangements  entered  into 
between  them  and  Velaet  Ali's  firm.  Instead 
of  this,  we  find  Velaet  Ali's  firm  on  more 
than  one  occasion  styling  Puleet  Ram  the 
gomashtah  of  Matadeen  and  Jakhoo  Ram, 


and  although  it  may,  of  course,  be  that  the 
former,  though  ostensibly  a  gomashtah  only, 
was,  in  reality,  a  partner,  the  onus  of  show- 
ing that  this  was  the  case  was  heavily  on 
the  defendants;  but  not  only  do  they  give 
no  reliable  evidence  to  support  it,  but  they 
throw  all  sorts  of  obstacles  in  the  way  of 
the  plaintiffs'  desire  for  a  summary  adjudi- 
cation on  the  point  by  a  reference  to  the 
books  which  the  plaintiffs  allege  the  defend- 
ants to  have  attached. 

A  good  deal  was  made  of  this  question 
of  the  account- books,  and  in  my  opinion 
rightly  so,  for  if  they  were  attached  and 
appealed  to  by  Matadeen  and  Jakhoo  Ram, 
the  way  in  which  Velaet  Ali  and  Mr.  Kelly 
avoided  a  reference  to  them  in  the  summary 
department  would  tell  strongly  against  the 
bona  fides  of  their  proceedings. 

The  defendants  contend  that  no  books 
were  attached,  and  they  rely  on  the  report 
of  the  Nazir  to  that  effect,  and  on  the  fact 
that  no  books  were  found  when  the  attached 
property  was  released. 

The  Judge  says  on  this  point:  "I  find 
"  unhesitatingly  that  the  Nazir  has  deposed 
"  falsely  as  to  the  books  not  being  among 
"  the  attached  property ; "  and  I  quite  agree 
with  him  so  far  as  refers  to  the  attachment 
of  the  books  in  question.  It  is  clear  from 
their  own  petition  that  the  defendants 
specially  asked  that  the  debtor's  books 
should  be  attached,  and  they  mentioned 
the  exact  number  (20)  said  to  have  been 
afterwards  seized.  It  is  equally  clear  that 
the  Nazir  was  ordered  to  attach  these  books. 
True,  there  is  no  return  of  the  Nazir  on 
the  record,  neither  in  either  of  his  reports 
made  afterwards,  of  the  10th  January  and 
28th  March  1868,  is  there  any  mention  of 
the  account- books  amongst  the  attached 
property;  but  this  is  easily  explained  by 
the  fact  that  the  Nazir  was  only  required 
to  report  on  the  quantity  of  grain  damaged, 
and  did  not,  according  to  his  own  deposition, 
open  the  locked  boxes  in  which  the  books 
are  said  to  have  been  kept.  He  opened  one 
only  and  found  only  some  lotahs  and  pice 
in  it. 


There  is,  moreover,  direct  evidence — that 
of  the  defendants'  own  witnesses — to  the 
fact  that  when  the  attachment  took  place 
the  plaintiffs'  account-books  were  lying 
open  upon  the  guddee;  and  it  is  in  the 
highest  degree  improbable  that  the  attaching 
party  would  have  neglected  to  take  the  books 
which  were  specially  noted  in  Mr.  Kelly's 
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petition.  On  the  whole,  I  have  no  reason- 
able doubt  that  these  books  were  taken 
along  with  the  other  property.  I  do  not 
forget  the  receipt  of  Janokee  Shahae,  the 
plaintiff's  pleader  in  the  Court  below,  in 
which  there  is  no  mention  made  of  books, 
bat  that  receipt,  as  appears  from  ks  word- 
ing, was  given  solely  with  reference  to  the 
grain  delivered  up  by  the  Nazir. 

It  must  not  be  forgotten,  moreover,  that 
we  have  the  oft-repeated  assertions  in 
Court  of  the  plaintiffs  that  their  books  had 
been  and  were  then  attached,  their  oft- re- 
peated request  that  the  Court  would  send 
for  these  books  from  the  custody  of  the 
Nazir  and  examine  them,  and  their  oft-re- 
peated defiance  to  the  defendants  to  prove 
Poleet  Ram's  partnership  from  those  books. 
It  is  hardly  likely,  it  seems  to  me,  that  the 
plaintiffs  would  have  spoken  falsely  in  this 
matter,  knowing  that  their  falsehood  would 
have  been  immediately  detected  by  a  re- 
ference to  the  Nazir.  Had  their  books  not 
been  attached,  I  cannot  conceive  their 
risking  their  case  on  a  false  statement,  the 
hardihood  of  which  was  only  equalled  by 
its  nselessness. 

How  then  stands  the  case  ?  The  defend- 
ants had  extensive  dealings  with  Puleet 
Ram  for  a  long  time  back.  They,  on  more 
than  one  occasion,  addressed  him  as  Mata- 
deen's  gomashtah.  They  treat  him,  up  to 
the  27th  of  August,  as  a  separate  individual, 
not  in  partnership  with  the  plaintiffs,  and 
they  attach  the  property  as  his  individual 
interest.  It  is  not  until  third  parties  put 
in  a  claim  to  the  attached  property  that  the 
defendants  seem  to  bethink  themselves  of 
the  allegation  of  partnership,  and  we  are 
left  in  the  dark  as  to  how  they  acquired  this 
important  information,  but  after  they  assert 
the  fact  and  are  met  by  an  appeal  to  the 
accotmt-books  which  they  have  themselves 
attached,  they  continue  to  avoid  a  summary 
enquiry  which  would  have  decided  the  lia- 
bility so  far,  at  once,  and  got  the  case  post- 
poned for  an  indefinite  period. 

I  cannot  but  consider  all  these  things  as 
establishing  the  fact  that  the  defendants,  if 
they  did  not  act  knowingly,  at  the  least  did 
so  most  carelessly  and  recklessly,  and  that 
they  had  no  sufficient  or  reasonable  ground 
for  assuming  Matadeen  and  Jakhoo  Ram  to 
t*  the  partners  of  Puleet  Ram.  I  think, 
toercfore,  that  they  were  rightly  amerced  in 

damages. 

1     _ 

fc    Then  as  to  the  amount.    Mr.  Paul  for  the 
^defendants,  appellants,  has  contended  that  the 
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award  of  Rupees  10,000  is  preposterously 
large;  that  the  plaintiffs  might  from  the 
first  have  released  the  property  from  attach- 
ment by  giving  security ;  that,  if  the  account- 
books  were  in  reality  attached,  that  circum- 
stance would  not  have  injured  the  plaintiffs' 
trade;  and  that  there  was  no  reason  why 
the  plaintiffs  should  not  have  hired  other 
godowns,  and  have  carried  on  their  grain- 
trade  as  before  irrespective  of  the  attachment. 

The  consideration  of  this  point  will  involve 
that  of  the  first  portion  of  the  plaintiffs' 
cross-appeal,  namely,  the  Rupees  1,000, 
which  the  Judge  has  disallowed  on  the 
claim  for  profits.  The  plaintiffs  claimed 
Rupees  11, coo  on  this  account,  the  Judge 
awarded  Rupees  10,000. 

There  can  be  no  doubt,  I  think,  that  the 
plaintiffs  sustained  very  considerable  injury, 
not  only  in  respect  of  grain,  &c,  destroyed, 
but  in  the  loss  of  profitable  business  which 
they    might    have     undertaken    had    there 
been  no  attachment.    There  is  direct  evi- 
dence   to    the    fact    that    in  the    previous 
years  they  made  very  considerable  profits, 
and  the  defendants  have  nowhere  attempt* 
ed    to    rebut  that  evidence.    Their    credit 
as   mahajuns  also  must  have  suffered    by 
reason  of    the    forced  suspension  of  their 
business    for  so  many  months.     It  is    all 
very  well  to  say  that  the  plaintiffs  might 
have  given  security,  and  so  have  had  the 
goods  released  and  their  business  re-opened. 
But,  in  the  first  place,  I  do  not  find  from  the 
record  that  any  option  was  given  to  them, 
the  order  for  taking  security  having   been 
passed  whilst  Puleet  Ram  was  the  only  de- 
fendant and  before  the    present    plaintiffs 
had  been  made  parties ;  and  besides,  the  fact 
of  their  declining,  if  they  had  declined,  to  \ 
advance  a  considerable  sum  to  release  the 
goods    under  attachment  could    not    shift ' 
any  responsibility  accruing  from  illegal  acts 
of  the  defendants  in  making  that  attachment. 
The  plaintiffs  were  not  bound  to   release 
their  property,  and  it  is  no  defence  to  their 
claim  for  damages  to  say  that  they  might 
have  done  so  had  they  liked.    Moreover, 
they  had  every  reason  to  believe '  that  any 
release  would  have  been  practically  ineffec- 
tual, as  Velaet  Mi   and  Co.  claimed  vari- 
ous other  large  sums  (Rupees  20,000)  from 
Puleet  Ram,  and  would  have  attached  the 
property  over  again  had  the  plaintiffs  re- 
leased it  from  the  first  attachment  on  ac- 
count   of  the  dishonored  bills  for  Rupees 
15,000. 

This  remark  applies  with  equal,  force  to 
the  defendants'  objection  that  the  plaintiffs 
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could  have  hired  other  godowns,  and  have 
proceeded  with  their  business  notwithstand- 
ing the  attachment. 

It  is  not  contended  by  the  plaintiffs  that 
the  seizure  of  their  books  stopped  their 
trade.  This  is  merely  an  item  in  the  account 
of  wrongs  done.  The  damage  is  said  to  have 
been  done  by  the  stoppage  of  all  imports 
from  the  various  districts  in  which  plaint- 
iffs had  agencies,  and  from  which  imports 
plaintiffs  would  have  gained  the  usual 
profits. 

There  was  evidence  on  the  record  to 
show  that  in  the  two  years  previous  to  the 
attachment,  the  plaintiffs  realized  profits  to 
the  extent  of  some  24  to  *e 5,000  rupees  a 
year,  and  this  evidence  was  not  displaced 
or  rebutted;  and  although  the  Judge  has, 
after  considering  all  that  evidence  and  the 
circumstances  of  the  case,  held  that  there 
is  no  sufficient  proof  of  the  actual  amount 
of  profit  that  would  have  accrued  during 
the  six  months  of  stoppage,  and  has  fixed  the 
compensation  for  that  period  at  the  round 
sum  of  Rupees  10,000,  still  there  is  satis- 
factory proof  that  heavy  loss  was  incurred, 
even  if  the  precise  amount  was  not  ascer- 
tained. And  I  do  not  think  that  we  should 
be  justified  in  interfering  with  his  decision 
on  this  point.  Nor  can  it  be  said  that  the 
damage  was  too  remote,  for  the  loss  to 
the  plaintiffs  flowed  immediately  and  neces- 
sarily from  the  defendants'  tortious  acts. 
Rupees  10,0 do  does  not  appear  too  large 
a  sum  to  pay  for  the  entire  stoppage  of  a 
prosperous  business  for  more  than  half  a 
year,  bearing  in  mind  that  damages  in  this 
case  should  be  in  the  nature  of  a  penalty  as 
well  as  of  a  compensation ;  but  I  also  think 
that  the  plaintiffs  have  proved  that  this 
was  about  the  measure  of  their  half-yearly 
profits. 

There  remains  the  second  part  of  the 
plaintiffs'  cross-appeal,  vis.,  the  Rupees 
1,312,  on  account  of  profits  on  linseed  which 
would  have  been  sent  to  Calcutta  and  sold 
there  had  the  attachment  not  been  made. 
On  this  point,  I  think  it  unnecessary  to  say 
more  than  that  I  quite  agree  with  the  Court 
below  in  its  estimate  of  the  evidence.  If 
parties  requiring  evidence  to  be  taken  on 
commission  will  send  down  directly  leading 
questions,  they  must  take  the  risk  of  having 
very  little  weight  attached  to  the  replies. 
In  these  commissions,  the  first  question  put 
to  the  witnesses  was :  "  Did  you  within  such 
and  such  a  time  make  a  profit  on  linseed  of 


8  annas  a  maund  ?*'  To  which  the  witness  in 
every  case  replies :  "  Yes ;  1  did."  No  doubt, 
these  witnesses  were  afterwards  cross-ex- 
amined, but  the  point  tbey  were  to  prove 
was  whether  an  8  annas  profit  was  made  on 
linseed  sold  in  Calcutta.  I  see  no  reason 
for  interfering  with  the  Lower  Court's  order 
on  this  point,  and  would  reject  the  plaintiffs' 
cross-appeal. 

With  regard  to  the  costs  of  the  summary 
suit,  I  think  that  the  plaintiffs  ought  nOt 
to  recover  them  now.  They  cannot,  it 
seems  to  me,  make  any  part  of  the  damage 
sustained  by  the  plaintiffs  at  the  hands  of 
the  defendants,  and  they  ought  to  have  been 
claimed  at  the  time  the  summary  suit  was 
decided.  , 

As  to  costs  which  the  Court  below  has 
assessed  on  the  whole  amount  of  claim,  al- 
though that  claim  was  not  decreed  in  its 
entirety,  I  do  not  think  that  we  should  in- 
terfere. The  matter  is  one  that  ought  to 
be  left  to  the  discretion  of  the  Court  before 
which  the  suit  is  heard,  and  no  appeal 
against  the  order  should  be  entertained  un- 
less it  could  be  shown  that  the  Judge  had 
not  exercised  a  reasonable  or  proper  discre- 
tion in  the  matter.  -  It  is  impossible,  I  think, 
to  say  that  the  Judge's  order  in  this  case  is 
not  given  on  reasonable  grounds,  and  I 
would  not  interfere  with  it. 

The  result  of  this  application  will  be,  there- 
fore, that  the  appeal  of  the  defendants,  except 
as  to  the  item  of  costs  of  summary  suit  for 
Rupees  234-12,  and  that  of  interest  on  the 
money  attached,  Rupees  353-7,  should  be  dis- 
missed. The  plaintiffs  should  have  a  decree 
for  the  Rupees  5,000,  the  sum  agreed  to  by 
both  parties  as  the  value  of  the  damage 
done  to  the  attached  property  (and  in  which 
damage  I  include  the  interest  on  the  money 
attached)  and  for  Rupees  10,000  as  damages 
for  injury  done  to  the  plaintiffs'  trade,  in  all 
a  decree  for  Rupees  15,000,  with  proportion- 
ate costs. 

Kemp,  J. — I  am  of  the  same  opinion. 
It  appears  to  me  clear  that  the  act  of  the 
defendants  in  attaching  the  property  of  the 
plaintiffs  on  the  bare  allegation  that  they 
were  partners  with  Puleet  Ram  was  one 
done  without  a  probable  cause,  and  such  as 
to  evidence  a  malicious  motive  on  their  part. 
The  previous  long  business-connection  be- 
tween the  plaintiffs  and  defendants  is  ad- 
mitted. The  plaintiffs  broke  off  that  connec- 
tion because  the  defendants  demanded  a 
higher  rate  of  exchange  than  was  charged 
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by  other  bankers.  This  undoubtedly  led  to 
a  bad  feeling  towards  the  plaintiffs  on  the 
part  of  the  defendants.  It  is  to  my  mind 
highly  improbable  that  the  defendants  were 
not  fully  aware  of  the  fact  that  their  debtor 
Puleet  Ram  was  not  a  partner  in  the  plaintiff's 
firm. 

After  the  attachment  of  the  plaintiffs' 
property  and  the  consequent  total  stoppage 
of  their  business,  they  repeatedly  moved  the 
Court  to  decide  summarily  the  question  of 
partnership  or  no  partnership,  and  appealed 
to  their  books,  which  they  affirmed  were 
under  custody  of  the  Nazir,  as  a  test.  The 
defendants,  instead  of  courting  such  an 
enquiry,  did  all  in  their  power  to  shirk  it. 
I  firmly  believe  that  the  books  of  the  plaint- 
iffs' firm  were  attached.  The  number  is 
given  with  suspicious  accuracy  in  the  peti- 
tion applying  for  the  attachment.  I  fur- 
ther entirely  concur  with  Mr.  Justice  Glover 
that  it  is  not  at  all  likely  the  plaintiffs 
raid  have  ventured  to  invoke  the  aid  of 
the  Court  in  the  earnest  way  they  did 
for  the  production  of  those  books,  upon 
which  alone  they  relied  as  a  test  of  the 
troth  of  their  averments  that  Puleet  Ram 
was  not  their  partner,  had  those  books  not 
been  in  the  custody  of  the  Nazir,  and  I  dis- 
credit the  Nazir's  testimony  on  this  point. 

,      Taking,  therefore,  into  consideration  the 
malicious  conduct  of  the  defendants,  their 
persistent    opposition    to    anything    like    a 
speedy  and  cheap  process  of  enquiry  into 
Ac  question  at  issue  between  the  parties, 
with  the  loss  in  money  and  credit  which  the 
plaintiffs  undoubtedly  sustained  by  the)  total 
stoppage  of  their  business  for  a  period  of 
iix  months,  I  do  not  think  that  a  sum  of 
10,000  rupees  is  anything   more  than  what 
this  Court  ought  to  award  in  maintaining 
the  salutary  principle  that  they  who  wan- 
tonly and  recklessly  misuse  the  process  of 
ike  Court  are  responsible  for  that  misuse. 


The  5  th  January  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

judges. 

Execution. 

Case  No.  419  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan,  dated 
the  1 8th  August  1869,  reversing  an  order 

„  0/  the  Moonsiff  of  Bistopore,  dated  the 
1 6th  June  1869. 

Radha  Kristo  Pan j  ah  (Judgment-debtor), 

Appellant, 

versus 

Bama  Soonduree  Dossia  (Decree-holder), 

Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Bhowanee  Churn  Dull  for  Respond- 
ent. 

In  a  suit  for  possession  of  certain  plots  of  land,  where 
plaintiff  appeared  to  be  in  exclusive  possession  of  other 
lands  devolving  by  the  same  title,  the  Moonsiff  com- 
pelled the  plaintiff  to  alter  her  claim  into  one  for  a 
third  of  the  whole  of  the  lands  in  which  she  was  en- 
titled to  a  share,  and  gave  her  a  decree  accordingly. 
When  she  sought  to  execute  the  decree,  the  defendant 
objected  that  she  ought  first  to  execute  it  in  respect  of 
the  lands  in  her  possession  which  were  alleged  to 
exceed  the  one-third  decreed. 

Hkld  that  the  decree-holder  was  entitled  to  execute 
her  decree  in  respect  of  the  lands  in  the  hands  of  the 
defendant. 

Jackson,  J. — In  this  case  the  decree-holder, 
Bama  Soonduree,  sued  the  defendants  for 
possession  of  one-third  of  certain  plots  of 
land.  It  appeared  that  the  plaintiff  was  in 
exclusive  possession  of  certain  other  lands 
which  devolved  by  the  same  title  as  the 
lands  mentioned  in  the  suit ;  and  for  some 
reason  or  other,  the  Moonsiff  compelled  the 
plaintiff  to  alter  the  form  of  her  plaint,  and 
to  convert  the  suit  into  a  suit  for  a  third  of 
the  whole  of  the  lands  in  which  she  was 
entitled  so  to  share,  and  the  decree  accord- 
ingly gave  a  third  share  of  the  whole  of 
such  lands. 

The  plaintiff  now  seeking  to  execute  her 
decree  in  respect  of  one-third  share  of  the 
lands  in  the  hands  of  the  defendant,  the 
defendant  objected  that  she  ought  first  to 
execute  the  decree  in  respect  of  the  lands 
which  were  in  her  possession,  and  which. 
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it  is  said,  actually  exceed  the  entire  one- 
third  to  which  she  is  entitled.  The  effect 
of  this  contention,  of  course,  would  be 
that  the  plaintiff  would  take  nothing  by  her 
decree  at  all,  but,  apparently,  would  be  in 
a  worse*  position  than  she  was  before  her 
suit.  It  seems  to  me  that  we  have  nothing 
to  do  with  the  results  which  may  flow  from 
the  terms  of  the  decree  in  respect  of  the 
lands  previously  in  the  plaintiff's  hands,  but 
that  she  must  be  entitled  to  execute  her 
decree  in  respect  of  the  lands  in  the  hands 
of  the  defendant,  taking,  of  course,  any 
consequence  that  may  seem  to  flow  from  the 
terms  of  her  decree.  It  appears  to  me, 
therefore,  that  the  decision  of  «the  Court 
below  in  regard  to  the  execution  must  so 
far  be  affirmed,  namely,  that  the  plaintiff  is 
entitled  to  go  on  with  her  execution.  The 
special  appeal  must  be  dismissed  with  costs. 

Markby,  J. — I  concur. 


The  5  th  January  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Appeal—Issues. 

Case  No.  133  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  23rd  March  i86g. 

Tekait  Doorga  Pershad  Singh  and  others 
(Defendants),  Appellants, 

versus 

Mussamut  Doorga  Koonwaree  (Plaintiff), 

Respondent. 

Baboos  Onookool  Ch under  Mookerjee  and 
Chunder  Madhub  Ghose  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

In  a  suit  by  a  Hindoo  widow  for  possession  and 
declaration  of  title :  Held  that  defendant  could  not  be 
allowed  to  come  in  and  urge  for  the  first  time  in  appeal 
that  by  a  family-custom  or  koolachar  females  were  ex- 
cluded from  inheriting. 

Norman,  J. — This  was  a  suit  by  the 
plaintiff,  Mussamut  Doorga  Koonwaree,  for 
possession  of  two-thirds  and  a  declaration 
of  title  to  the  other  one-third  of  a  zemin- 
dary-mehal  called  Chakaye  in  Ziliah  Mon- 
ghyr.     Her  title  is  a  very  plain  one. 

Tekait  Futteh  Narain  Singh  died  on  the 
14th  of  Chyet  1270,  leaving  three  widows, 


Lulleet  Koonwaree,  Narain  Koonwaree,  and 
Doorga  Koonwaree.  Doorga  Koonwaree,  the 
plaintiff,  was  pregnant  at  the  time  of  her 
husband's  death,  and  in  the  month  of  Sawun 
1270  gave  birth  to  a  son  Goorda  Narain, 
who  lived  till  Chyet  1272.  On  the  death 
of  Goorda  Narain,  who,  of  course,  on  his 
birth,  succeeded  to  the  property  in  the  entire 
mehal  Chakaye  as  heir  of  his  father,  the 
plaintiff,  as  his  mother  and  heiress,  became 
entitled  to  the  entirety  of  the  mehal.  She 
has  been  kept  or  been  put  out  of  possession 
of  Iwo-thirds  by  the  other  two  widows  of 
her  husband,  with  one  cf  whom  at  least, 
Lulleet  Koonwaree,  the  appellant  Doorga 
Pershad  Singh,  who  is  the  third  defendant  in 
this  case,  appears  to  have  colluded. 

Doorga  Pershad  Singh  stands  to  the  late 
proprietor,  Goorda  Narain,  in  the  relation  of 
great  grand-fathers  brother's  great-grand- 
son, and  it  may  be  that,  after  the  death  of 
the  plaintiff,  he  will  be  entitled  as  next  heir 
to  the  property ;  to  which,  according  10 
ordinary  Hindoo  Law,  the  plaintiff  is  entitled 
as  mother  and  heiress  of  Goorda  Narain 
during  her  lifetime. 

By  his  written  statement,  the  appellant 
Goorda  Pershad  Singh  first  of  all  set  up 
that  the  plaintiff  was  not  in  possession  even 
of  the  one-third  share  which  she  does  not 
claim.  He  goes  on  to  say  that  the  plaintiff 
was  not  entitled  to  the  estate  which  had 
belonged  to  her  son,  because  the  widows 
and  minor  son  lived  in  commensality  and  as 
a  joint  family  with  him;  that  the  entire 
property  was  ancestral ;  and  that,  under  the 
Mitakshara,  after  the  death  of  the  plaintiff's 
husband  and  of  her  son,  he,  Doorga  Pershad, 
was  entitled  to  the  ancestral  estate.  Next, 
he  sets  up  a  title  that  he,  Doorga  Pershad, 
with  the  consent  of  the  three  wives  of 
Futteh  Narain,  being  rightfully  entitled, 
was  installed  as  rightful  heir  by  being  marked 
with  the  teeka  in  1274.  Further,  he  says  that 
the  plaintiff  had  gone  away  from  her  husband's 
house  with  one  Ahlad  Panday,  and  was  living 
an  unchaste  life. 

We  proceed  to  consider  the  four  defences 
which  he  sets  up.  He  does  not  attempt  to 
show  that  the  plaintiff  was  not  in  possession 
of  one-third  of  the  property. 

As  to  the  second,  the  Subordinate  Judge 
finds  that  the  parties  were  not  in  posses- 
sion of  the  estate  as  a  joint-family  estate. 
In  fact,  it  is  clearly  proved  that  this  ghat- 
walee  estate  descended  from  the  father  to 
the  eldest  son,  and  was  not  held  jointly,  the 
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younger  sons  having  allowances  made  to 
them.  Therefore,  the  second  ground  utterly 
fails. 

As  to  the  third  ground,  Doorga  Pershad 
Singh  attempted  to  give  evidence  that  there 
is  a  family  custom,  or  koolachar,  by  which 
in  this  familv  females  were  excluded  from 
inheritance.  He  did  not  make  any  aver- 
ment to  that  effect  in  his  written  statement, 
aDd  therefore  did  not,  perhaps  would  not, 
pledge  himself  to  it  on  oath  or  solemn 
affirmation.  He  did  not  give  the  plaintiff 
any  warning  that  she  would  have  to  meet 
any  such  case.  No  issue  was  raised  on  it, 
and  down  to  the  time  when  he  examined  his 
witnesses,  and  even  in  his  written  grounds 
of  appeal  before  us,  there  is  no  statement  of 
the  particulars  of  this  custom  or  koolachar, 
the  existence  of  which  he  now  suggests. 
He  does  not  even  aver  in  his  written  grounds 
of  appeal  that  such  a  custom  is  proved. 

We  think  that  it  would  be  a  great  injustice 
to  the  plaintiff  to  raise  that  issue  now,  and 
to  allow  the  defendant  to  come  in  upon  an 
allegation  as  to  the  truth  of  which  he  has 
never  pledged  himself  and  which  the  plaint- 
iff has  had  no  opportunity  of  meeting.  We, 
therefore,  decline  to  go  into  the  question 
whether  upon  the  evidence  as  it  stands, 
there  is  any  proof  of  the  existence  of  any 
such  custom  as  that  now  alleged  by  the 
vakeel  of  the  defendant  Doorga  Pershad. 

It  is  said  that  the  plaintiff's  witnesses 
admit  the  existence  of  a  custom  to  exclude 
females.  The  only  statement  to  which  the 
learned  vakeel  for  the  defendant  can  point 
is  in  any  degree  substantiating  that  conten- 
tion is  the  statement  of  one  Ahun  Chand, 
one  of  the  plaintiff's  witnesses,  who  says, 
"I  know  of  no  case  in  which  women  have 
succeeded  to,  any  guddee  in  Chokaye."  Very 
likely,  but  ignorance  is  not  proof. 

The  charge  that  the  plaintiff  has  been 
living  an  unchaste  life  has  been  abandoned, 
and,  as  has  been  shown  by  the  Subordinate 
Judge,  has  been  contradicted  by  the  widow 
Narain  Koonwaree,  whose  evidence  shows 
that  there  is  no  foundation  for  such  a 
charge. 

We  think  that  the  suit  has  been  very 
properly  dec.ecd.  We  think  it  is  evident 
that  the  defence  set  up  is  a  mere  fraudulent 
contrivance  and  a  reckless  attempt  on  the 
part  of  Doorga  Pershad  Singh,  a  possible 
future  heir,  to  defeat  the  rights  of  the  plaint- 
iff, whose  title  as  heiress  of  her  son  is  clear. 

We  dismiss  the  appeal  with  costs. 


The  5th  January  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Execution  —  Mesne-profits  —  Section  11,  Act 
XXIII.  of  1861 — Invoking  process — Extend- 
ing Court's  award. 

Case  No.  416  of  1869. 

Miscellaneous  Special  Appeal  from  an 
order  passed  by  the  Officiating  Judge  of 
Hooghly,  dated  the  /6th  July  i86g,  affirm- 
ing  an  order  of  the  First  Subordinate 
Judge  of  that  District,  dated  the  3rd 
April  1869. 

Kckowree  Singh  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Bijoynath    Chatterjee   (Decree-holder),    Re- 
spondent. 

Baboo  Gopeenath  Mookerjee  for  Ap- 
pellants. 

Baboo  Hem  Chunder  Banerjee  for  Re- 
spondent. 

A  suit  for  possession  of  land,  in  which  the  plaint  con* 
tained  also  a  demand  for  mesne-profits,  was  decreed  as 
to,a  part  of  the  land,  the  decree  being  silent  as  to  mesne- 
profits.  The  plaintiff  appealed  in  respect  to  the  un- 
decreed  portion  of  laud,  and  the  Appellate  Court  revers- 
ing, in  this  particular,  the  judgment  of  the  Court  below 
"decreed  "  the  appeal. 

Held  that  as  mesne-profits  were  not  expressly  given 
in   the  decree,  and  as  they  did  not  in  this  case  come 
within  the  terms  of  Section  n,  Act  XXIII.  of  iSfii,  they 
1  could  not  be  obtained  in  execution. 

I      Held  that  the  words  "  appeal  decreed  "  in  the  Lower 
!  Appellate  Court's  decree  could  not  be  interpreted  as 
giving  the  appellant  every  thing  he  asked  for,  and  that 
there  was  no  decree  which  could  be  executed  at  all. 

Held  that  process  in  execution  must  always  be 
granted  by  the  direct  act  of  the  Court  itself.  And  as 
parties  cannot  invoke  process  dc  novo  either  by  agree- 
ment or  by  their  conduct,  so  neither  can  they  extend 
the  relief  which  the  Court  has  chosen  to  award. 

Jackson,  J. — The  plaintiff,  who  is  now 
before  us  as  decree-holder  and  special  re- 
spondent, brought  a  suit  against  the  special 
appellant,  for  a  certain  quantity  of  land.  In 
that  suit,  he  got  a  decree  from  the  Court 
of  first  instance  for  the  land  which  he  claim- 
ed, except  22  beegahs.  The  plaint  also 
contained  a  demand  for  mesne-profits  in  re- 
spect of  the  land,  but  the  decree  was  wholly 
silent  as  to  such  mesne-profits. 

The  plaintiff,  being  dissatisfied  with  the 
judgment   of  the    Court    of    first   instance, 
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preferred  an  appeal  to  the  Zillah  Judge  in 
respect  to  the  22  beegahs  of  land  for  which 
he  had  been  refused  a  decree:  and  that 
Court,  reversing  in  this  particular  the  judg- 
ment of  the  Court  below,  "decreed"  the 
appeal. 

After  this,  the  plaintiff,  considering  that 
the  first  suit  had  given  him  nothing  in  way 
of  mesne-profits,  brought  a  second  suit 
for  mesne-profits,  both  of  the  period  com- 
prised in  the  plaint  and  also  of  the  subse- 
quent period.  This  second  suit,  it  ap- 
pears, was  dismissed  upon  the  ground  that 
the  plaintiff's  proper  course  was  to  obtain 
his  mesne-profits  in  execution  of  his  first 
decree.  He  has  now  sought  to  execute 
that  decree  for  the  purpose  of  obtaining  the 
mesne-profits  in  question,  and  the  Subordi- 
nate Judge,  as  well  as  the  Judge  of  Hooghly, 
have  held  that  the  decree-holder  is  entitled 
to  obtain  those  mesne-profits  in  execution  of 
his  first  decree. 

Against  this  decision  the  judgment- 
debtors  appeal  specially  to  us,  and  they  con- 
tend that  the  execution  itself  is  barred  by 
limitation,  and  also  that  there  has  been  error 
in  holding  the  decree-holder  entitled  to  was- 
silat  in  execution. 

It  has  been  shown,  I  think  satisfactorily, 
that  no  limitation  arises  inasmuch  as  the 
application  to  execute  was  within  three 
years  from  the  final  decree  passed  in  special 
appeal  in  the  original  suit. 

But  on  the  second  point,  I  think  the  spe- 
cial appellant  must  succeed.  It  is  contend- 
ed that  Section  11,  Act  XXIII.  of  1861, 
supports  the  decision  of  the  Courts  below 
and  entitles  the  decree-holder  to  his  wassi- 
lat..  It  appears  to  me,  however,  that  the 
Section  in  question  has  not  that  effect. 
The  words  of  the  Section  are :  "  All  ques- 
"  tions  regarding  the  amount  of  any  mesne- 
"  profits  which  by  the  terms  of  the  decree 
"may  have  been  reserved  for  adjustment 
"in  the  execution  of  the  decree,  or  of  any 
"  mesne-profits  or  interest"  (which,  I  appre- 
hend, would  be  fully  written)  "  or  questions 
"  regarding  the  amount  of  any  mesne-profits 
"or  interest  which  may  be  payable  in 
"  respect  of  the  subject-matter  of  a  suit  be- 
"tween  the  date  of  the  institution  of  the 
"  suit  and  execution  of  the  decree,  as  well 
"as  questions  relating  to  sums  alleged  to 
"  have  been  paid  in  discharge  or  satisfaction 
"of  the  decree,  or  the  like,  and  any  other 
"questions  arising  between  the   parties  to 


"the  suit  in  which  the  decree  was  passed 
"and  relating  to  the  execution  of  the  de- 
"  cree."  ....  In  order  to  bring  the  subject* 
matter  of  the  claim  within  the  terms  of  Sec- 
tion 11,  it  appears  to  me  that  it  must  come 
within  one  or  other  of  the  several  Clauses 
of  the  first  sentence  of  that  Section,  that  is 
to  say,  it  must  be  either  a  question  regard- 
ing the  amount  of  any  mesne-profits  which  by 
the  terms  of  the  decree  may  have  been  re- 
served for  adjudication,  or  it  must  be  a 
question  regarding  the  amount  of  any  mesne- 
profits  or  interest  which  may  be  payable 
in  respect  of  the  subject-matter  of  the  suit 
between  the  date  of  the  institution  of  the 
suit  and  execution  of  the  decree,  or  it  must 
be  some  other  question  arising  between  the 
parties  to  the  suit  in  which  the  decree  was 
passed  and  relating  to  the  execution  of  the 
decree. 

Now,  it  appears  to  me  that  a  ques- 
tion arising  between  the  parties  relating 
to  something  not  comprised  in  the  decree, 
cannot  be  a  question  relating  to  the  exe- 
cution of  the  decree.  As,  therefore,  it  will 
not  come  within  the  general  words  at  the 
conclusion  of  the  first  sentence  of  the  Sec- 
tion, it  ought  to  come  within  some  one  or 
other  of  the  previous  Clauses.  Now  it  is 
not  an  amount  of  mesne-profits  which  has 
been  reserved  for  adjustment  in  the  execu- 
tion of  the  decree,  because  the  decree  con- 
tains no  such  reservation.  It  is  not  an 
amount  of  mesne-profits  or  interest  payable 
in  respect  of  the  subject-matter  of  a  suit 
between  the  date  of  the  institution  of  the 
suit  and  execution  of  the  decree,  because  the 
decree  does  not  make  it  so  payable :  and  more- 
over the  question  here  does  not  relate  to  an 
amount  at  all.  The  question  which  we 
have  to  decide  is,  whether  the  plaintiff  is  to 
receive  wassilat,  or  no.  Therefore,  in  no 
sense  could  this  question  be  one  of  those  com- 
prised in  the  first  Clause  of  Section  1 1. 

A  case  precisely  similar  to  this  has  been 
decided  in  the  same  sense  by  another  Bench 
of  this  Court.  That  case  is  to  be  found  in 
I.  Bengal  Law  Reports,  138.* 

The  Additional  Judge  observes :  "  I  come 
"to  the  same  conclusion  as  Mr.  Bright  has 
"  come  to  in  regard  to  the  construction  to  be 
"put  on  the  order  passed,  which  I  am  of 
"  opinion  was  meant  to  include  a  decree  for 
"  mesne-profits  for  the  land  decreed."  But 
it  will  not  do  to  say  that  a  decree  was 
meant  to  include  something ;  because  the  Pro- 
cedure Code,  in  Section  189,  says  that  the 

*  10  w.  R.,  p.  62. 
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decree,  in  addition  to  other  matters,  shall 
specify  the  relief  granted,  and  I  apprehend 
that  that  which  is  not  clearly  specified  in 
the  decree,  is  not  given.  For  these  reasons, 
I  think  the  plaintiff  cannot  recover  wassilat 
in  execution  of  the  decree  when  it  is  not 
expressly  given  in  the  decree,  and  conse- 
quently the  decision  of  the  Court  below 
must  be  set  aside  with  costs. 

Markby,  J. — I  am  of  the  same  opinion. 
With  regard  to  the  first  ground  upon  which 
we  were  asked  to  say  that  the  plaintiff, 
judgment-creditor,  was  entitled  to  recover 
mesnc-profits,  namely,  on  the  words  of  Sec- 
tion iif  Act  XXIII.  of  1 86 1,  I  do  not  think 
it  necessary  to  add  any  thing  to  the  observa- 
tions made  by- Mr.  Justice  Jackson,  and  by  Mr. 
Justice  Phear,  and  Mr.  Justice  Hobhouse  in 
the  case  reported  in  I.  Bengal  Law  Reports. 
I  quite  concur  in  thinking  that  Section  1 1 
does  not  enable  any  party  to  recover  in  exe- 
cution any  thing  except  that  which  has  been 
given  by  the  decree.  So  that  the  question 
comes  back  to  this — what  has  been  given  by 
this  decree  ?  As  I  understand  the  argument, 
it  is  that  inasmuch  as  the  Appellate  Court 
gave  a  decree  in  the  form  "  appeal  decreed," 
it  must  be  assumed  that  that  Court  gave  to 
the  appellant  every  thing  he  asked.  I  think 
H  would  be  quite  impossible  to  put  any  such 
interpretation  as  that  upon  those  words. 
I  think  we  are  justified  in  this  case  in  going 
to  the  length  of  saying  that  there  was  no 
decree  which  could  be  executed  at  all. 
How  far,  if  the  decree  is  ambiguous  as  to 
the  relief  which  it  awards,  evidence  may  be 
given  to  show  what  the  Court  intended,  is, 
perhaps,  a  question  of  difficulty,  and  one 
*hich  it  is  not  necessary  to  go  into,  because 
so  far  from  there  being  here  any  ambiguity, 
there  was  no  decree  at  all. 

The  only  point  upon  which  I  have  felt 
the  smallest  doubt,  is,  as  to  whether  or  no, 
the  conduct  of  the  defendant  in  the  subse- 
quent suit  in  having,  as  I  think  it  pretty 
clear  he  had,  contended  that  mesne-profits 
▼ere  given  in  the  first  suit,  could,  in  any 
**y,  affect  the  position  of  the  parties.    But 
upon  consideration,  I  think  it  clear  that  it 
jwld  not.    I  think  it  a  clear  principle  of 
»w  that  parties  cannot,   either  by  special 
agreement  or  by  any  conduct  of  their  own, 
l&voke  the  process  of  the  Court  in  execu- 
tor.  Process  in  execution  must  always  be 
Panted  by  the  direct  act  of  the  Court  itself. 
And  it  appears  to  me  that  precisely  upon 
sesame  principle  that  parties  are  prohibited 
Horn  invoking  the  process  of  -  the  Court  dt 


novo  either  by  agreement  or  by  their  con- 
duct, they  are  also  prohibited  from  executing 
in  like  manner  the  relief  which  the  Court 
has  chosen  to  award.  Therefore,  all  ques- 
tions as  to  the  conduct  of  the  parties  where 
they  are  seeking  to  execute  a  decree  of  Court, 
are,  in  my  opinion,  immaterial  in  considering 
what  is  the  effect  of  the  decree. 


The  5th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Act  XVIII.  of  1850  — Responsibility  of  Magis- 
trates —  Damages  —  Liability  of  Government 
— Procedure. 

Case  No.  191 1  of  1869. 

Special  Appeal  from  a  iecision  passei  by 
the  Judge  of  Hooghly,  datei  the  15th, 
June  t86gt  modifying  a  decision  of  the 
Suboriinate  Judge  of  that' District %  dated 
the  j/st  Dectmoer  1868. 

Tarucknath  Mookerjee  (Plaintiff),  Appellant > 

versus 

The  Collector  of  Hooghly,  on  behalf  of  Gov- 
ernment, and  others  (Defendants),  Re- 
spondents. 

Mr.  J.  W.  B.  Money  for  Appellant. 

Mr.     Bell     (Government    Advocate)  and 

Baboos    Juggadanund     Mookerjee  and 

Onookool    Chunder    Mookerjee    for  Re- 
spondents." 

Act  XVIII.  of  1S50  does  not  protect  a  Magistrate  who 
has  not  acted  with  due  care  and  attention.  A  Magis- 
trate cannot  be  said  to  have  in  good  faith  believed  him- 
self to  have  jurisdiction  to  do,  or  order,  an  act  com- 
plained of,  unless  in  arriving  at  that  belief,  he  acted 
reasonably,  circumspectly,  and  carefully.  He  is  not  pro- 
tected against  personal  liability  for  a  misconstruction  of 
the  law,  unless  his  proceedings  have  been  in  other  re- 
spects regular,  and  his  view  of  the  law  is  such  as  a 
reasonable  and  careful  man  might  take. 

Government  has  no  right  summarily  to  appropriate 
or  destroy  private  property  merely  because  it  considers 
that  doing  so  would  be  for  the  public  convenience. 
The  Government  and  its  officers  are  just  as  much 
bound  to  proceed  in  such  matters  according  to  law  as 
are  private  individuals,  and  are  just  as  much  liable  in 
damages  for  illegally  appropriating  or  destroying  pro- 
perty for  the  purpose  of  adding  to  the  convenience 
of  the  public  as  is  a  private  individual  who  appropri- 
ates or  destroys  property  for  his  own  convenience. 

In  the  case  of  an  unlawful  obstruction  or  nuisance, 
a  gist  rate  proceeding  under  Chapter  20  of  the  Crimi- 
nal Procedure  Code,  should  call  upon  the  person  who 
caused  the  same  either  to  remove  it  or  to  show  cause  why 
it  should  not  be  removed  within  a  reasonable  time.    If 
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the  party  appears  to  show  cause,  the  Magistrate  should 
proceed  in  a  judicial  manner  giving  him  full  and  fair 
opportunity  of  protecting  himself. 

Macpherson,  jf. — This  is  an  appeal  from 
a  decision  of  the  Judge  of  Hooghly  in  a 
suit,  instituted  by  the  appellant,  against  the 
three  defendants,  Ishur  Chunder  Mitter  who 
is  or  was  Deputy  Magistrate  of  Jehanabad, 
Rajaram  Ghose,  a  Sub-Inspector  of  Police 
in  that  Sub-Division,  and  Kaliprosunno 
Chatterjee,  an  Overseer  of  Ferry  Fund  Roads. 
The  suit  was  brought  against  them  in  their 
private  capacity,  in  order  to  recover  damages 
for  the  loss  sustained  by  the  cutting  of  a 
bund  of  the  plaintiff's,  and  to  obtain  a  de- 
claration that  the  plaintiff  has  a  right  by 
user  or  prescription  to  erect  and  maintain 
a  bund,  such  as  the  one  which  was  cut,  for 
the  purpose  of  providing  water  for  the  irri- 
gation of  his  "  Baro"  crops.  The  plaintiff's 
case  is  that  he  having  a  right  to  erect  a 
bund  in  the  Mundesharee  khal,  or  river, 
where  it  passes  through  his  lands,  in  order 
to  create  a  supply  of  water  for  the  irriga- 
tion of  the  "  Baro"  crops,  had,  in  the  end 
of  1866  or  beginning  of  1TS67,  erected  his 
bund  as  usual;  that  the  Deputy  Magistrate 
improperly  and  illegally  ordered  the  bund  to 
be  cut  away,  and  the  other  defendants  car- 
ried out  this  order;  and  that,  in  conse- 
quence, all  the  water  required  for  irrigation 
escaped,  and  the  whole  "Baro"  crop  was 
lost. 

The  substantial  defence  of  the  Deputy 
Magistrate  is  that  in  ordering  the  bund  to 
be  cut,  he  was  acting  judicially  and  bond 
fide  and  that  he  is  protected  by  Act  XVIII. 
of  1850.  In  his  written  statement,  he  states 
that  he  ordered  the  bund  to  be  cut,  because 
the  water  penned  back  by  it  injured,  and 
submerged  an  embankment  or  mud-bridge 
erected  across  the  bed  of  the  Mundesharee 
for  the  convenience  of  those  using  the  old 
Benares  Road  ;  but  he  does  not  deny  the 
existence  of  the  right  by  prescription  or 
user  claimed  by  the  plaintiff. 

It  is  unnecessary  to  enter  into  the  details 
of  the  defence  of  the  other  two  original 
defendants  who  merely  acted  upon  the  orders 
of  the  Deputy  Magistrate. 

Although  the  suit  was  against  the  defend- 
ants in  their  private  capacity,  and  no  de- 
cree made  in  it  would  have  been  binding 
upon  the  Government,  the  Collector  of 
Hooghly,  acting  on  behalf  of  Government, 
presented  a  petition  praying  to  be  made  a 
defendant.     In  this  petition,  it  is  urged  that 


"  the  Deputy  Magistrate  passed  orders  in 
"  connection  with  the  cutting  of  the  bund 
"  either  in  his  judicial  or-  in  his  executive 
"  capacity,  and  in  either  case,  the  Govern- 
"  ment  ought  to  appear  in  the  suit  and  make 
I  "  statements ; "  also,  that  "  the  plaintiff's  suit 
I  "  being  injurious  to  the  Government  road, 
!  "  it  ought  to  be  decided  in  the  presence  of 
!  "  Government."  The  plaintiff  opposed  the 
application,  but  it  was,  unfortunately  for 
I  the  Government,  granted. 

Thereupon,  the  Government  put  in  a 
written  statement  denying  on  various 
grounds  the  plaintiffs  right  to  erect  the 
bundy  and  generally  supporting  the  case 
made  by  the  Deputy  Magistrate,  giving 
further  details  as  to  what  happened.  But 
the  written  statement  sets  up  no  substantive 
right  on  the  part  of  Government  to  erect  an 
embankment  across  the  bed  of  the  river — no 
right  other  than  one  based  on  the  general 
convenience  of  the  public. 

The  case  was  tried  by  the  Second  Subordi- 
nate Judge  of  Hooghly,  who  held  that  the 
plaintiff  had  a  right  by  prescription  or  user 
to  erect  the  bund.  He  considered  it  proved 
that  the  bund  had  been  erected  by  the 
plaintiff  from  time  immemorial,  but  that  the 
three  original  defendants  were  not  liable  for 
damages  as  they  acted  in  good  faith.  He, 
accordingly,  declared  that  the  plaintiff  had 
a  prescriptive  right  to  erect  the  bund,  dis- 
missed the  claim  for  damages,  and  gave  no 
costs. 

On  appeal,  the  Zillah  Judge  held  that  the 
plaintiffs  prescriptive  right  was  proved,  and 
that  the  Deputy  Magistrate  had  acted  bond 
fide  and  with  due  care  (though  wrongly), 
and  therefore  was  not  liable  in  damages. 
He  modified  the  declaration  as  to  the  nature 
of  the  bund  which  the  plaintiff  is  entitled  to 
erect,  and  ordered  the  plaintiff  to  pay  the 
costs  of  all  the  defendants. 

In  special  appeal,  the  plaintiff  contends 
that,  on  the  facts  found  by  the  Judge,  he 
was  wrong  in  law  in  holding  that  the 
Deputy  Magistrate  is  protected  by  the  pro- 
visions of  Act  XVIII.  of  1850.  He  also 
appeals  on  the  question  of  costs,  and  as  to 
the  mode  in  which  the  Judge  has  declared 
his  right  to  erect  the  bund. 

Act  XVIII.  of  1850  says:  "  No  Judge, 
"  Magistrate,  Justice  of  the  Peace,  Collector, 
"  or  other  person  acting  judicially,  shall  be 
"  liable  to  be  sued  in.  any  Civil  Court  for 
"  any  act  done  or  ordered  to  be  done  by  him 
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"in  the  discbarge  of  his  judicial  duty, 
'•  whether  or  not  within  the  limits  of  his 
"jurisdiction;  provided  that  he  at  the  lime, 
"in  good  faith,  believed  himself  to  have 
"jarisdiction  to  do  or  order  the  aft  com- 
"  plained  of ;  and  no  officer  of  any  Court,  or 
"other  person  bound  to  execute  the  law- 
"fnl  warrants  or  orders  of  any  such  Judge, 
"Magistrate,  Justice  of  the  Peace,  Collector, 
"or  other  person  acting  judicially,  shall  be 
"liable  to  be  sued  in  any  Civil  Court,  for 
"the  execution  of  any  warrant  or  order, 
"which  he  would  be  bound  to  execute,  if 
"within  the  jurisdiction  of  the  person 
"  issuing  the  same." 

Although  at  first  sight  this  aft  may  seem 
to  include  almost  all  mistakes  that  a  Magis- 
trate can  make,  there  is  no  question  now  that 
it  does  not  protect  a  Magistrate  who  has  not 
acted  with  due  care  and  attention.    The  mere 
absence  of  mala  fides  is  no  defence.     As  the 
Penal  Code  (Section  52)  declares  that  nothing 
is.  said  to  be  done  or  believed  in  good  faith 
which  is  done  or  believed  without  due  care 
and  attention,  so  it  has  been  decided,  con- 
clusively, I  may  say,  so  far  as  we  are  con- 
cerned, that  a  Magistrate  cannot  be  said  to 
hive  "  in  good  faith  believed  himself  to  have 
jurisdiction  to  do,  or  order  the  aft  complained 
of,"  unless  he,  in  arriving  at  that  belief,  act- 
ed reasonably,  circumspectly,  and  carefully. 
Long  versus  Gubbins,  reported  in  a  note  to 
the  case  in  re  Foy,  I.  Taylor  and  Bell's  Re- 
ports, 228  ;  Vithoba  Mathari  versus  Corfield, 
III.  Bombay  High  Court  Rep.,  1 9,  Appendix ; 
Vinayak  Divakar  versus  Bai  Itcha,  III.  Bom- 
hay  High  Court  Rep.,  36,  Ap.  Civ.  Jur.    A 
Magistrate  would,  doubtless,  not  be  person- 
ally liable  for  an  aft  done  by  him  under  a 
misconstruction  or  misinterpretation  of  the 
Uw,  if  his  proceedings  were  in  other  respects 
regular,  and  if  the  misconstruction  or  misin- 
terpretation were  one  which  might  have  been 
put  upon   the    law    by   a   reasonable    man 
acting  with    ordinary    care    and    attention. 
Bm  a  Magistrate  is  not  protected  by  saying 
he  misconstrued  the  law,  unless  his  proceed- 
ings have  been  in  other  respects  regular, 
and  the  view  of  the  law  taken  by  him  is 
snch  as  a  reasonable  and  careful  man  might 
take. 

In  the  present  case,  the  Judge  has  found 
w  follows  :  "  Under  these  circumstances, 
"H  appears  to  me  that  the  Deputy  Magis- 
''trate  was  acting  in  a  matter  in  which  he 
"had  jurisdiction  to  pass  an  order  which,  if 
"not  appealed  against,  would  be  definitive, 
"and  therefore,  he  acted  judicially.    He  does 
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"  not  quote  the  Section  of  the  law  under 
"  which  he  acted,  but  it  is  urged  on  his  be* 
"  half  that  the  orders  were  passed  under 
"  Chapter  XX.  of  the  Code  of  Criminal 
"  Procedure.  I  have  no  doubt  that  his  order 
"  in  the  matter  was  irregular  and  illegal  ; 
"  he  acted  upon  no  legal  evidence,  for  the 
"  Police  report  was  no  evidence,  and  he  did 
"  not  examine  the  Overseer  on  oath,  and 
"  when  the  plaintiff  showed  cause  against 
"  ihe  order  and  pleaded  a  right* by  usage, 
"  this  petition  was  just  as  binding  upon  the 
"  Deputy  Magistrate  as  the  Overseer's  re- 
"  port.  But  although  the  proceedings  were 
"  illegal,  there  is  nothing  to  show  that  the  De- 
"  puty  Magistrate  did  not  act  in  good  faith  ; 
"  indeed,  mala  fides  has  not  been  attributed 
"  to  hifn  in  the  appeal  petition.  It  seems  to 
"  me  that  he  did  not  consider  it  necessary 
"  under  Chapter  XX.  to  examine  evidence, 
"  and  that  he  considered  the  Police  enquiry 
"  passed  upcn  the  petition  of  the  nth 
"  February  sufficient  basis  for  his  order. 
"  He  says  himself  in  his  deposition  that  he 
"  did  not  consider  other  evidence  requisite, 
"  and,  therefore,  he  seems  to  have  erred  from 
"  ignorance  and  a  misapprehension  of  the 
"  mode  of  procedure  required.  It  does  not 
"  appear  that  his  proceedings  were  charac- 
"  terized  by  want  of  care,  although  the 
"  order  was  illegal  ;  and  he  attempted  in 
"  having  his  order  carried  out,  to  cause  as 
"  little  damage  to  plaintiff  as  possible." 

In  order  to  see  whether  the  Judge  was 
legally  warranted  in  the  conclusion  he 
anived  at,  it  is  necessary  to  inquire  accurate- 
ly into  the  proceedings  which  resulted  in  the 
destruction  of  the  plaintiff's  bund. 

On  the  15th  of  January  1867,  the  Road 
Overseer  reported  that  the  water  penned 
back  by  the  plaintiff's  bund  was  rising  and 
injuring  the  Government  embankment  (at 
the  place  where  the  old  Benares  Road 
crosses  the  Khal),  and  that,  unless  the  bund 
was  cut,  the  cost  of  erecting  and  maintaining 
the  Government  bridge  (or  embankment) 
would  be  enhanced. 

On  the  17th,  the  Deputy  Magistrate  or- 
dered the  Police  to  give  notice  to  the  parties 
interested  to  cut  down  the  bund,  and  let  the 
water  run  off  so  as  not  to  injure  the  Govern- 
ment embankment. 

On  the  6th  of  February,  the  Police  report- 
ed that  the  notice  had  been  given  by  them. 

On  the  1  ith  of  February,  the  plaintiff  and 
his  ryots  presented  separate  petitions  to  the 
Deputy  Magistrate,  claiming  a  right  by  user 
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or  custom  to  erect  the  bund  tor  the  purpose 
of  irrigation,  and  praying  for  an  inquiry. 

Thereupon,  the  Deputy  Magistrate  ordered 
the  Police  to  inquire  whether  there  was 
any  prescriptive  right  to  erect  the  bund.  At 
the  same  time,  he  passed  an  order  directing 
the  Police  to  find  out  the  names  of,  and  pro- 
ceed against,  those  who  had  neglected  to 
obey  his  order  to  cut  the  bund,  as  their  neg- 
lect was  an  offence.  I  may  here  remark 
(though  it  does  not  affect  the  issue  in  this 
case)  that  those  parties  were,  in  fact,  proceed- 
ed against,  and  were  on  the  27th  of  March 
fined  by  the  Deputy  Magistrate. 

On  the  20th  of  February,  the  Road  Over- 
seer made  another  report  complaining  of  the 
injury  to  the  Government  embankment. 

On  the  23rd  of  February,  the  Deputy 
Magistrate  ordered  an  injunction  (apparently 
in  the  nature  of  an  injunction  contemplated 
by  Section  314  of  the  Criminal  Procedure 
Code)  to  issue  through  the  Police  to  those  who 
had  erected  the  bund. 

On  the  26th  of  February,  the  Deputy  Ma- 
gistrate issued  another  order  to  the  Police  to 
see  that  the  bund  was  cut. 

On  the  5th  of  March,  the  Police  reported 
that  they  had  served  this  last  order  on  the 
parties. 

On  the  9th  of  March,  a  Sub-Inspector 
of  Police  reported  to  the  Deputy  Magistrate 
that  he  had  inquired  into  the  matter  and 
examined  witnesses  and  found  that  the 
plaintiff  had  no  right  to  erect  the  bund,  but 
that  one  Chundee  Churn,  called  the  "  Gol- 
digree  Talookdar,"  had  a  right  to  a  bund 
lower  down  the  khal. 

On  the  nth  of  March,  this  Chundee 
.Churn  presented  a  petition,  praying  that 
the  plaintiff's  bund  might  be  removed  so 
as  to  allow  the  water  to  flow  down  to  his 
bund. 

Thereupon,  the  Deputy  Magistrate  or- 
dered that,  if  the  bund  was  not  there  by 
prescription  or  custom  it  was  to  be  cut 
down  at  once,  but  if  it  was  said  to  be  there 
by  right  of  prescription,  it  must  be  cut 
down,  or  cause  must  be  shown  to  the  con- 
trary, within  seven  days. 

On  the  19th  of  March,  the  Overseer  re- 
ported that  the  Government  embankment 
was  still  submerged  and  suffering  injury, 
and  that  the  order  to  cut  it  down  had  not 
been  obeyed. 


On  the  20th  of  March,  the  plaintiff  pre- 
sented a  further  petition,  complaining  and 
denying  the  truth  of  the  report  of  the  Sub- 
Inspector  of  Police  as  to  the  plaintiff's  right 
to  the  bund)  and  praying  that  the  Deputy 
Magistrate  would  go  and  look  at  the  bund 
and  enquire. 

Thereupon,  several  orders  were  passed, 
one  of  which  was  that  the  Overseer  and 
Police  were  to  cut  the  bund  at  once,  at  the 
cost  of  those  to  whom  it  belonged. 

On  the  23rd  of  March,  the  bund  was  cut 
in  obedience  to  this  order. 

The  question  is  whether  on  these  pro- 
ceedings a  Judge  is  warranted  in  finding  as 
a  fact  that  the  Deputy  Magistrate  acted 
reasonably,  circumspectly,  and  carefully, 
and  that,  when  he  caused  the  bund  to  be 
cut,  he  believed  he  was  acting  legally  and 
within  his  jurisdiction  in  cutting  it,  such 
belief  having  been  arrived  at  with  due  care 
and  attention.  It  appears  to  me  that  there 
was  the  utmost  irregularity,  negligence, 
and  inaccuracy  throughout  the  proceedings 
of  the  Deputy  Magistrate,  and  that  it  is 
legally  impossible  to  hold  that  he  acted  with 
due  care  and  attention. 

The  Zillah  Judge  says  it  was  urged  before 
him  that  the  Deputy  Magistrate  proceeded 
under  Chapter  XX.  of  the  Code  of  Criminal 
Procedure ;  and  no  doubt,  that  Chapter  con  • 
tains  the  law  under  which  alone  the  Deputy 
Magistrate  could  have  had  any  power  to 
meddle  with  the  plaintiff's  bund.  I  shall 
proceed  to  state  what  the  provisions  of  that 
Chapter,  so  far  as  they  bear  in'  any  way  upon 
this  case,  are. 

Section  308  of  the  Criminal  Procedure 
Code  enacts  that,  whenever  a  Magistrate 
considers  that  any  unlawful  obstruction  or 
nuisance  should  be  removed  from  any  public 
thoroughfare  or  place,  he  may  issue  an 
order  to  the  persons  causing  such  obstruc- 
tion or  nuisance,  calling  on  such  persons 
within  a  time  to  be  fixed  in  the  order,  to 
remove  such  obstruction  or  nuisance,  or  to 
appear  before  such  Magistrate  within  the 
lime  mentioned  in  the  order  and  show  cause 
why  such  order  should  not  be  enforced. 

By  Section  311,  if  the  person  to  whom 
such  an  order  as  is  mentioned  in  Section  308 
is  issued,  shall  not  obey  such  order  or 
show  cause  against  the  same,  he  shall  be 
liable  to  a  penalty,  and  the  Magistrate  may 
proceed  to  carry  the  order  into  execution 
at  the  expense  of  such  person,  &c. 
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By  Section  313,  if  the  person  to  whom 
the  order  of  the  Magistrate  is  issued  shall 
appear  and  show  cause  against  the  same, 
and  shall  satisfy  the  Magistrate  that  the 
order  is  not  reasonable  or  proper,  no  further 
proceedings  shall  be  taken  in  the  case. 

Under  these  Sections,  the  course  which  it 
was  the  duty  of  the  Deputy  Magistrate  to 
take  seems  clear  enough.  If  he  considered 
that  the  bund  was  an  unlawful  obstruction 
or  nuisance  which  should  be  removed  from  a 
thoroughfare  or  public  place,  he  should  have 
issued  an  order  calling  upon  the  person  who 
caused  the  obstruction,  either  to  remove  it 
or  show  cause  why  it  should  not  be  removed 
within  such  reasonable  time  after  the  service 
of  the  notice  as  the  Deputy  Magistrate 
thought  proper.  If  the  person  to  whom 
the  order  was  issued  appeared  to  show  cause, 
the  Deputy  Magistrate  should  have  heard 
what  cause  he  had  to  show,  and  should  have 
inquired  what  was  the  ground  upon  which 
he  opposed  the  order,  fixing,  if  necessary, 
a  date  on  which  the  case  should  be  heard, 
and  the  evidence  (if  any)  should  be  gone 
into.  He  was  bound,  in  fact,  to  proceed  in  a 
judicial  manner,  giving  the  party  with  whose 
property  he  proposed  to  deal  a  full  and  fair 
opportunity  of  protecting  himself. 

The  Deputy  Magistrate's  first  order  of 
the  17th  of  January  was  wholly  unwarrant- 
able, being  an  order  absolute  to  cut  the  bund 
based  on  no  legal  grounds  whatever,  and  not 
giving  the  owner  of  the  bund  an  opportunity 
of  showing  cause  against  the  order. 

On  the  nth  February,  the  Deputy  Mag- 
istrate ordered  the   Police  to  enquire  whe- 
ther the   plaintiff   had   a   prescriptive   right 
to  erect    the    bund.     But   that   really   does 
not  mend   his  position  much,  for  there  is 
no  law  which  authorizes  a  Deputy  Magis- 
trate to  delegate    his    judicial   functions   to 
Police    Officers.     Not    only   is   it   legal    in 
the  Deputy  Magistrate  to  delegate  his  power 
to  the   Police,  but  there  is  absolutely  no- 
thing whatever   in   the  Criminal  Procedure 
Code,    or    in    any    other    law,    which   can 
possibly    be    construed    into    an    authority 
to  employ  the  Police  for  any  such  purposes. 
No  Magistrate  considering  the  matter  at  all 
could  (according   to   the    ordinary    process 
of  reasoning)  have  arrived  at  the  conclusion 
that  in  telling  the  Police  to  inquire,  he  was 
himself  inquiring,  or  was  acting  up  to  the 
provisions  of  Chapter  XX.,  which  provides 
toat  a  man   shall   have   an  opportunity  of 
showing  cause  before  the  Magistrate,  before 


the  order  is  carried  into  effect.  Th«*  Police 
report  as  to  the  matter  of  right  being  wholly 
valueless,  we  thus  have  it  that  though  on 
the  nth  of  February  the  plaintiff  filed  a 
petition  stating  his  opposition  to  the  order 
to  cut  the  bund,  and  the  grounds  of  his  op- 
position, and  praying  for  further  inquiry, 
no  inquiry  had  been  made  on  the  1  ith  March, 
when  the  Deputy  Magistrate  again  ordered 
that  the  bund  should  be  cut,  unless  cause 
was  shown  within  seven  days.  On  the  20th 
March  the  plaintiff  did  again  appear  to  show 
cause,  putting  in  his  petition  in  which  he 
again  asserted  his  prescriptive  title,  and 
prayed  for  further  inquiry.  But  though  no 
legal  inquiry  whatever  had  up  to  that  date 
been  made,  and  although  the  Deputy  Magis- 
trate had  not  before  him  one  scrap  of  evi- 
dence on  which  to  base  his  proceeding,  he, 
without  saying  expressly  that  he  declined 
to  inquire,  or  giving  any  reason  for  not 
inquiring  at  once  ordered  the  bund  to  be 
cut. 

It  seems  to  me  that  throughout  these  pro- 
ceedings, the  Deputy  Magistrate  avoided 
looking  into  any  question  of  right  in  the 
matter  and  chose  to  act  with  utter  disregard 
of  the  law.  in  such  manner  as  to  him  seemed 
most  for  the  public  convenience.  In  so  act- 
ing, he  did  not  proceed  reasonably  or  with 
due  care  and  attention.  He  did  not  act 
"  in  good  faith"  in  the  legal  sense  of  the 
term,  and  he  is  not  protected  by  Act  XVIII. 
of  1850. 

The  plaintiff  has  rested  his 'case  to  some 
extent  on  the  fact  that  the  Magistrate  did 
not  summon  a  Jury,  as  provided  by  Chapter 
XX.  But  the  Magistrate  is  not  to  blame 
for  this,  as  he  never  was  asked  to  summon  a 
Jury.  That  the  plaintiff  is  wrong  in  blam- 
ing the  Magistrate  for  not  summoning  a 
Jury,  is,  however,  no  reason  why  he  should 
be  now  tied  down  to  that  one  objection 
when  contending  that  the  whole  proceedings 
were  grossly  irregular  and  are  not  protected 
by  Act  XVIII.  of  1850. 

A  suggestion  thrown  out  by  the  Court, 
after  hearing  the  case  argued  for  the 
appellant,  that  the  parties  should  consi- 
der whether  they  could  not  enter  into 
some  compromise,  having  led  to  no  results, 
Mr.  Bell,  the  Officiating  Legal  Remembran- 
cer and  Government  Advocate,  appeared  on 
behalf  of  Government  and  proceeded  to  take 
various  objections  to  the  judgment  of  the 
Court  below.  He  contended  that  the  Court 
had  no  jurisdiction  to  entertain  such  a  suit 
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at  all,  as  the  bund  was  cut  by  the  Deputy 
Magistrate  acting  under  Section  62  of  the 
Criminal  Procedure  Code ;  that  this  was 
practically  a  suit  to  reverse  the  order  of  the 
Deputy  Magistrate,  and  it  had  been  decided 
by  a  Full  Bench  (on  the  3rd  of  September 
.1869),  in  the  case  of  OojoloMoyee  Dassee  vs. 
Chunder  Koomar  Neogee,  Special  Appeal 
No.  432  of  1869*  (not  yet  reported),  that 
such  a  suit  would  not  lie ;  that  the  plaintiff 
could  have  no  right  as  against  Government 
by  mere  user  or  prescription  to  erect  this 
bund,  unless  a  60  years'  user  was  proved  ; 
and  that  it  was  injurious  to  the  public  that 
the  Government  embankment  should  be 
submerged  by  the  water  penned  back  by  the 
plaintiff,  and  therefore  the  Deputy  Magis- 
trate had  a  right  to  cut  the  bund. 

That  any  one  of  these  arguments  should 
have  been  put  forward  on  behalf  of  the 
Government  appears  to  me  to  be  very 
surprising.  The  Deputy  Magistrate's  own 
case  is,  as  the  Judge  tells  us,  that  he  was 
proceeding,  not  under  Section  62,  but  under 
Chapter  XX.  of  the  Criminal  Procedure 
Code.  Further,  the  Collector  of  Hooghly 
himself  in  the  written  statement  which  he 
filed  on  behalf  of  Government,  said  the 
same  thing  as  regards  the  actual  cutting  of 
the  bund  (the  only  matter  which  is  really 
in  issue  in  this  suit).  In  this  written  state- 
ment is  the  following  passage :  "  The  orders 
"  issued  on  the  report  of  the  Overseer  were, 
"  in  effect,  orders  under  Section  62  of  the 
"  Code  of  Criminal  Procedure.  The  order 
"of  the  nth  March  on  the  petition  of  the 
"  Goldigree  Talookdar  was  in  effect  under 
"Section  308."  No  question  of  jurisdiction 
was  raised  in  the  Lower  Court,  and  it  is  not 
a  little  remarkable  that  it  should  have  been 
deemed  proper  to  suggest  such  a  defence  for 
the  first  time  in  special  appeal,  especially 
on  behalf  of  a  defendant,  who,  like  the 
Government,  had  forced  himself  into  the 
suit  by  insisting  upon  being  made  a  defend- 
ant, in  spite  of  the  opposition  of  the 
plaintiff. 

The  Full  Bench  decision  relied  on  has 
no  bearing  upon  the  question  involved  in 
this  suit.  The  Full  Bench  decided  that 
a  civil  suit  will  not  lie  to  set  aside  an 
order  of  a  Magistrate  passed  under  Chapter 
XX.  The  present  suit  was  not  brought, 
either  directly  or  indirectly,  for  the  purpose 
of  setting  aside  the  order  of  the  Deputv 
Magistrate,  nor  can  that  order  be  now  set 


*  Since  reported— See  12  W.  R.,  F.  B.,  18. 


aside.  What  the  plaintiff  sought  was  dama- 
ges from  the  Deputy  Magistrate  for  an  act 
illegally  done  by  him  not  "in  good  faith," 
and  declaration  of  his  right  to  maintain  his 
bund  in  future  seasons.  There  is  nothing 
in  the  Full  Bench  decision  which  decides  or 
indicates  that  such  a  suit  will  not  lie. 

If  the  Government  had  any  right  to  erect 
a  bund  or  bridge  such  as  the  one  the  submer- 
sion of  which  led  to  the  Deputy  Magistrate 
cutting  the  plaintiff's  bund,  that  right  should 
have  been  pleaded  and  proved.  Bat  no 
such  right  was  established,  nor  is  it  even 
said  in  the  written  statement  filed  on  behalf 
of  Government  that  any  such  right  exists. 

It  is,  indeed,  pleaded,  and  the  Legal 
Remembrancer  actually  repeated  the  argu- 
ment at  the  Bar,  that  the  Government  had  a 
right  to  cut  the  bund  because  it  was  for  the 
convenience  of  the  public.  But  such  an 
argument  is  simply  idle  in  the  absence  of 
proof  that  the  public  or  the  Government 
had  a  legal  right  to  the  convenience  desired. 

A  Magistrate's  ideas  of  what  is  for  the 
public  convenience  in  no  degree  justify  him 
in  appropriating  or  destroying  the  property 
of  other  persons,  except  in  such  manner  as 
the  law  provides.  If  the  Government  has 
a  right  to  make  a  road  through  my  house 
and  garden,  of  course  that  right  may  be 
enforced.  But  the  mere  fact  that  the 
Government  considers  that  it  would  be  a 
very  great  convenience  to  the  public  that 
there  should  be  a  road  running  where 
my  house  now  stands,  gives  the  Govern- 
ment no  right  whatever  summarily  to  appro- 
priate my  garden  and  pull  my  house  down 
about  my  ears.  The  Government  and  the 
officers  of  Government  are  just  as  much 
bound  to  proceed  in  such  matters  accord- 
ing to  law,  as  are  private  individuals ;  and 
the  Government  and  its  officers  are  just  as 
much  liable  in  damages  for  illegally  appro- 
priating or  destroying  property  for  the  pur- 
pose of  adding  to  the  convenience  of  the 
public,  as  is  a  private  individual  who  appro- 
priates or  destroys  property  for  his  own  con- 
venience. When  the  Legislature  shall  have 
provided  that  Magistrates  may  in  such  cases 
as  that  before  us  deal  with  the  property  of 
others,  according  to  their  own  notions  of 
what  is  convenient  and  desirable,  without  re-  J 
quiring  any  evidence  to  support  those  no- 
lions,  and  without  giving  those  whose  pro- 
perty is  to  be  dealt  with,  an  opportunity  of 
protecting  themselves  and  of  showing  cause 
against    the    course  which   is  proposed  to 


1870.] 


Civil 


THE  WEEKLY   REPORTED. 


Rulings. 


l9 


adopt,  Magistrates  (will  then  ibe  justified  in 
acting  as  the  Deputy  Magistrate  acted  in  the 
present  instance.  In  the  meantime,  how- 
ever, the  Legislature  has  not  so  provided,  but 
on  the  contrary,  has  expressly  enacted  that,  in 
cases  falling  within  the  scope  of  Section  308 
of  the  Criminal  Procedure  Code,  Magistrates  j 
shall  proceed  in  a  certain  prescribed  manner  ! 
affording  the  person  whose  property  is  to  be 
dealt  with  full  opportunity  of  protecting 
himself. 

Neither  Section .  62  nor  Chapter  XX.  of 
the  Criminal  Procedure  Code  authorizes  a 
Magistrate  to   dispose   of   the    property   of 
others  at  his  mere  will  and  pleasure,  or  with- 
out his  having  distinct  and   legal   grounds 
for  the  course  he  takes ;  and  this  has  been 
repeatedly  laid  down  by  this  Court.     In  the 
case  of  Bistoo   Chunder  Chuckerbutty,    10 
Weekly   Reporter,   p.  27,   Criminal,    it   was 
decided  that,  in   proceeding  under   Section 
308,  a  Magistrate  must  call  on  a  party  on 
whom  he  issues  an  order  to  remove  a  nuisance, 
Ac,  to  show   cause,    and   must  hear  him, 
even  if  he  comes  in  after  the  day  named 
in  the    notice,    so    long  as   he   comes   in 
before  the  Magistrate   has  again   taken   up 
the  case  and  made  his  order  absolute.     In 
ihe  cases  of  Huree  Mohun  Malo  and  Joy 
Kisto  Mookerjee,  10  Weekly  Reporter,  p.  53, 
Criminal,  it  was  decided  that  in  any  case 
which  apparently  falls  within  the  language 
of  Section  62  and  also  of  Section  308,  the 
Magistrate  is  bound  to  proceed  under  Sec- 
tion 308,  and  must  give  the  party  whose  pro- 
perty is  to  be  dealt  with  an  opportunity  to 
show  cause.     And  in  the  case  of  Bhyroo  Dyal 
Singh,    11    Weekly  Reporter  p.  46,  Crimi- 
nal, it  was  decided  that  there  is  nothing  in 
Section  62  to  justify  a  Magistrate  in  making 
an  order  for  the  removal  of  a  bund  or  other 
obstruction,  on  the  mere  report  of  the  Police, 
*nd  that,  before  making  any  such  order,  the 
Magistrate  is  bound  to  take  evidence  from  the 
defendants,   and,    if   necessary,   from   both 
parties. 

As  to  the  plaintiff  having    no   right   to 

maintain  this  bund  as  against  Government, 

unless  he  proves  a  60  years'  user,  no  such 

question  can  by  any  possibility  arise  when 

11  is  not  shown  that  the  Government  ever 

^anytime  had  any  right  to  erect  an  em- 

hankment,  or  "  mud-bridge,"  such  as  the  one 

*hich  was  submerged.     It  is  not  a  case  in 

jrtiich,  the  Government  having  bee  a  in  the 

J*h»t  for  years  of  erecting  an  embankment, 

•**  Pontiff  came  and  erected  his  bund  and 


thereby  injured  that  embankment.  It  is  a 
case  in  which  it  is  found  as  a  fact  that  the 
plaintiff  has  exercised  the  right  of  erecting 
his  bund  "  from  time  immemorial/'  according 
to  the  Subordinate  Judge — and  for  so  great 
a  number  of  years  as  to  create  a  prescrip- 
tive right,  according  to  the  Zillah  Judge — 
while  it  is  not  found  that  the  Government 
ever  before  exercised  any  such  right  as  that 
claimed. 

It  was  stated  by  Mr.  Money  in  argu- 
ing the  case,  and  the  statement  was  not 
contradicted  by  the  pleaders  for  the  respond- 
ents, that  until  the  Government  recently 
erected  the  "mud-bridge,"  passengers  by 
the  Benares  Road  used  to  cross  the  river 
in  a  boat  when  the  water  was  deep;  and 
I  observe  that  the  Judge  speaks  of  the 
place  where  the  mud-bridge  was  erected  as 
the  "  ferry." 

On  the  whole,  I  think  that  there  was 
clearly  such  a  flagrant  violation  of  the  law 
by  the  Deputy  Magistrate  in  several  par- 
ticulars as  raises  a  legal  presumption  that 
he  did  not  take  such  reasonable  care,  and 
put  such  reasonable  construction  upon  the 
law,  as  might  be  fairly  expected  from  a 
Deputy  Magistrate.  The  Judge  says  that 
he  erred  from  ignorance  and  a  misapprehen- 
sion of  the  mode  of  procedure,— -that  he 
acted  judicially,  and  that  it  does  not  appear 
that  his  proceedings  were  characterized 
by  want  of  care.  In  my  opinion,  when  a 
Magistrate  violates  the  plain  language  of 
the  law,  and  the  very  first  principles  of 
judicial  enquiry,  his  proceedings  are  cha- 
racterized by  want  of  care  ;  and  I  think  that 
in  the  absence  of  any  evidence  to  rebut 
that  presumption,  the  Judge  of  the  Court 
below  was  wrong  in  law  in  holding  other- 
wise. 

I  think  that  there  is  nothing  in  the  ap- 
pellant's objection  to  the  form  in  which  the 
Judge  has  declared  the  plaintiff's  right  to 
erect  his  bund.  The  Judge  was  quite  right 
to  define  as  accurately  as  he  could  the  na- 
ture of  the  bund,  the  right  to  which  he 
was  declaring.  And  I  do  not  think  that 
we  should  interfere  with  the  Judge's  order 
as  to  the  costs  of  the  original  defendants 
other  than  the  Deputy  Magistrate,  as  it  is 
clear  that  the  Deputy  Magistrate  alone  is, 
in  fact,  the  cause  of,  and  responsible  for, 
any  damage  done  by  carrying  out  his 
order. 

The  case  must  be  remanded  in  order  that 
the  Judge    may  inquire  (and,  if  necessary, 
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take  evidence)  as  to  what  damages  (if  any)* 
have  been  sustained  by  the  plaintiff,  by 
reason  of  the  carrying  out  of  the  order  of 
the  Deputy  Magistrate.  The  first  point  to 
be  ascertained  is,  to  what  extent  the  bund 
was,  in  fact,  cut  by  order  of  the  Deputy 
Magistrate;  then  the  Court  must  decide  to 
what  extent  the  destruction  of  the  whole 
bund  was  the  necessary  or  natural  conse- 
quence of  the  Bund  being  cut  as  it  was  : 
finally,  the  actual  loss  (if  any)  sustained 
by  the.  loss  of  the  water  must  be  ascer- 
tained. The  Deputy  Magistrate  is  not  re- 
sponsible for  any  loss  save  that  which  was 
the  necessary  or  natural  and  proximate  re- 
sult of  the  execution  of  the  order  which  he 
passed. 

I  think  the  plaintiff  (appellant)  is  entitled 
to  the  costs  of  this  appeal,  and  to  his  costs 
as  against  the  Deputy  Magistrate  and  the 
Government  in  both  the  Lower  Courts. 

Jackson,  J. —  I  entirely  concur  in  this 
Judgment. 


The  6th  January  1870. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Ejectment— Jurisdiction— Clause  6,  Section  23, 

Act  X.  of  1859. 

Case  No.  1452  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
2jlh  February  i86g,  a  firming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  14th  October  1868. 

Pundit  Sheo  Prokash  Misser  and  others 
(Defendants),  Appellants, 

versus 

Fukeer  Roy  (Plaintiff),  Respondent. 


Baboo  Tarucknath  Sein  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

The  ownership  of  a  zemindary  having-  changed 
hands  under  a  decree,  a  ryot  with  a  right  of  occupancy 
brought  a  suit  in  a  Revenue  Court  on  the  ground  of 
illegal  dispossession  by  the  new  zemindars : 

Held  that  the  suit  was  maintainable  under  Clause 
6,  Section  23,  Act  X.,  1S59. 

Norman,  J. — The  facts  of  the  case  are 
very  simple.  The  plaintiff  is  a  ryot  who 
for  many  years,  in  fact,  no  less  than  15,  has 
been  in  possession  of  16  beegahs  of  land. 
He  appears  to  have  formerly  paid  his  rent 
to  Jhoomuck  Singh  and  others,  zemindars 
of  a  mouzah  called  Bhowanundpore.  The 
title  to  this  land  being  in  dispute  in  Septem- 
ber 1868,  Pundit  Sheo  Prokash  Misser  and 
others,  zemindars  of  Siswa,  under  a  decree 
got  possession  of  plaintiff's  amongst  other 
land  as  belonging  to  their  village  of  Siswa. 
The  plaintiff  brings  this  suit  under  Clause 
6,  Section  23,  Act  X.  of  1859,  complaining 
that  he  has  been  illegally  dispossessed  by 
Pundit  Sheo  Prokash  Misser  and  other 
zemindars  of  Siswa,  who  illegally  cut  down 
and  ploughed  up  his  crops. 

The  Judge  of  Bhaugulpore,  affirming  the 
decision  of  the  Daputy  Collector,  made  a 
decree  declaring  that  the  plaintiff  was  enti- 
tled to  be  restored  to  possession. 

It  is  objected  on  special  appeal,  that  the 
relation  of  landlord  and  tenant  did  not  exist 
between  the  defendant  and  the  plaintiff,  and 
therefore  that  the  suit  ought  to  have  been 
instituted  in  the  Civil  Court,  and  not  under 
Clause  6,  Section  23  of  Act  X.  of  1859. 

We  think  that  there  is  no  ground  for  that 
contention,  and  that  the  decision  of  the 
Lower  Courts  is  correct. 

It  is  plain  that  the  plaintiff  had  a  right  of 
occupancy.  That  right  was  not  affected  by 
the  change  in  the  ownership  of  the  zemin- 
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dary  on  the  recovery  of  possession  by  the 
defendant  Sbco  Prokash  under  the  decree  in 
his  favor  adjudging  the  lands  to  him  as  part 
of  his  mouzah  Siswa  From  the  time  when 
the  defendant  Sheo  Prokash  Misser  was  put 
into  possession  of  the  land  as  part  of  his 
mouzah  Siswa,  he  became  entitled  to  collect 
and  receive  rent  from  the  plaintiff  as  a  ten- 
ant having  a  right  of  occupancy  in  the  land 
adjudged  to  him  (defendant),  and,  therefore, 
be  was  a  person  against  whom  a  suit  could 
be  maintained  under  Clause  6,  Section  23,  Act 
X.  of  1859. 

VVc  affirm  the  decision  of  the  Lower  Court 
and  dismiss  the  appeal  with  costs. 


The  6th  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,,  Judges. 

Possessory  Suit— Title. 

Case  No.  2243  of  18^9  under  Ad  X.  of  .1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge,  of  Rung  pore,  dated 
the  1 8th  June  /S6p,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  /jlh  February  i86q. 

Joheerooddeen  Mahomed  (Defendant), 

Appellant, 

versus 

Dabee  Pershad  Singh  (Plaintiff),  Respondent. 

Baboos     Sreenath     Doss,     Issur     Chunder 
Chuckerbutty,  and  Kishen  Dyal  Roy  for  I 
Appellant. 

Mr.    C.  Gregory  and   Baboo  Kishen   Succa 
Mookerjee  for  Respondent. 

In  a  suit  to  recover  possession  on  the  allegation  that 
plaintiff  had  been  illegally  ousted,  though  holding  under 
a  lease  from  defendant,  the  latter  urged  that,  though 
plaintiff  had  been  allowed  to  hold  the  tenure  as  a 
ttksildar  or  collector  of  rents,  he  had  never  been  the 
ijtrmdar  or  farmer  in  possession.    The  Judge  found 


that  the  estate  was  really  let  out  in  ijara  to  the  plaintiff 
by  the  defendant,  who  had  recovered  rents  and  granted 
him  receipts  on  account  of  the  ijara  mehal. 

Held  that  this  was  a  complete  finding  in  favor  of 
plaintiff's  title,  and  that  it  was  not  necessary  for  him  to 
sue  for  the  pottah  which  had  been,  wrongfully  denied 
him  by  defendant. 

Hobhouse,  J.—\k  this  case  the  plaintiff 
alleged  that  he  was  an  ijaradar  of  the 
defendant  under  a  lease  from  1274  to  1279, 
and  that  in  Magh  1274  the  defendants,' 
zemindars,  had  illegally  ousted  him  of  his 
lease,  and  he,  therefore,  sued  to  recover 
possession. 

The  defendants  stated  that  there  had  been 
some  talk  of  such  lease,  but  that  the  plaintiff 
had  neglected  to  perform  his  part  of  the  con- 
tract of  the  lease,  and  that  though,  therefore, 
the  plaintiff  had  been  permitted  to  hold  the 
tenure  in  question  as  a  tehsildar  or  collector 
of  rents  for  them  (defendants),  yet  he  never 
had  been  the  farmer  in  possession  such  as  he 
alleged  that  he  was. 

In  this  state  of  the  allegations  on  either 
side,  the  Judge  has  found  as  a  fact  that  it 
has  been  clearly  proved  by  the  evidence  of 
witnesses,  some  of  whom  were  cited  as  such 
by  both  parties,  that  the  mehal  in  question 
was  really  let  out  in  ijarah  to  the  plaint- 
iff, and  that  the  defendant  had  treated  the 
plaintiff  as  an  ijaradar  by  recovery  of  rents 
from  him,  and  granting  receipts  to  him  for 
payments  as  on  account  of  the  ijarah  mehal, 
and  the  Judge,  therefore,  gave  the  plaintiff 
a  decree  for  possession. 

In  special  appeal,  it  is  urged  that,  when 
the  plaintiff,  in  the  words  of  the  pleader  for 
the  special  appellant,  comes  in  on  the  alle- 
gation that  he  was  to  have  a  pottah  for  the 
tenure,  and  when  he  cannot  produce  it,  then 
he  has  no  title  to  the  tenure,  but  he  must 
first  sue  for  specific  performance  of  his  con- 
tract, or,  if  he  does  not  like  that,  he  must 
sue  for  damages. 

In  support  of  this  proposition,  laid  down 
as  a  proposition  of  law,  we  have  no  precedents 
cited  to  us  except  one  to  be  found  at  Volume 
II.,  page  434,  Hay's  Reports.  In  the  case 
there  cited,  it  appears  to  have  been  held  that 
where,  a  plaintiff,  in  a  case  similar  to  this, 
sued  for  possession,  he  was  bound,  before  he 
could  obtain  such  possession,  to  establish  his 
title. 

We  are  quite  of  opinion  that  the  law  is  so, 
and  applying  it  to  this  case,  we  think  that 
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the  Judge  has  by  his  finding  of  fact  sub- 
stantially found  in  favor  of  the  plaintiff's 
title.  He  says,  whereas  the  defendant's  al- 
legation was  that  the  plaintiff  was  only  then 
collector  of  rents  (tehsildar),  that  he  finds 
as  a  fact  that  the  plaintiff  was  the  ijaradar 
he  alleged  himself  to  be,  and  that  he  held  as 
such,  that  he  paid  rents  as  such,  and  that  the 
defendants  had  given  him  receipts  for  rents 
as  such.  This  seems  to  us  to  be  a  complete 
finding  in  favor  of  the  title  which  the  plaint- 
iff sets  up ;  and  although  it  is  contended 
that,  when  the  plaintiff  averred  that  it 
had  been  agreed  that  he  should  get  a  pottah, 
he  was  bound  to  sue  for  it  before  he  could 
come  in  to  ask  for  possession,  we  are  not 
shown  any  decision  in  support  of  such  a 
thesis  ;  and  when,  as  is  apparent  from  the 
finding  of  fact  by  the  Judge  in  this  case,  the 
plaintiff  really  had  the  title  which  he  set 
up,  and  the  defendant,  notwithstanding  such 
title,  ousted  him,  we  fail  to  see  why  it  should 
follow  that  the  plaintiff's  case  must  fail 
because  the  defendant  wrongfully,  in  this 
case  apparently,  refused  to  give  him  (plaint- 
iff) that  pottah  which  by  the  Judge's  find- 
ing he  was  apparently  entitled  to  have. 

The  appeal  is  dismissed  with  costs. 


The  6th  January  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Section  10,  Act  X.,  1859— Receipts— Damages- 
Special  appeal. 

Case  No.  2247  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  18th  June  1869,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  ijih  February  i#6g. 

Joheerooddeen  Mahomed  (one  of  the  Defend- 
ants), Appellant, 

versus 

Dabee  Pershad  Sing  (Plaintiff),  Respondent. 

Baboos  Sreenath  Doss,  Issur  Chunder 
Chucker butty,  and  Kishen  Dyal  Roy  for 
Appellant. 

Mr.   C.   Gregory  and  Baboo  Kishen  Succa 
Mookerjee  for  Respondent. 


A  challan  bearing  a  mublukbundi  or  total  in  figures, 
and  some  mark,  not  a  signature,  of  the  tehsildar,  is  not 
a  "receipt"  within  the  meaning  of  Section  10,  Act  X., 
1S59. 

An  award  of  damages  by  a  Lower  Appellate  Court 
under  this  Section,  though  excessive,  if  it  is  within  the 
legal  limit,  cannot  be  interfered  with  in  special  appeal 
as  an  error  of  law. 

Bayley,  J. — We  are  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court  in 
this  case  must  be  affirmed,  but,  under  the 
circumstances,  without  costs. 

The  suit  was  for  damages  for  non-deli- 
very of  dakhilla  of  Rupees  301,  and  under 
the  provisions  of  Section.  10,  Act  X.  of 
1859,  was  laid  at  double  the  amount,  viz., 
Rupees  602. 

The  plaintiff's  case  was  that  he  did  not 
receive  a  dakhilla  on  account  of  the  pay- 
ment of  that  amount  as  rent. 

The  defendant  admitted  the  payment,  but 
alleged  that  he  did  deliver  a  dakhilla, 
firstly,  by  a  challan  with  a  mublukbundi 
and  mark  by  his  naib ;  and,  secondly,  by  an 
actual  dakhilla  granted  by  him  to  Atta- 
oollah,  a  co-sharer  of  the  plaintiff  in  a  cer- 
tain mehal,  but  who  is  admittedly  not  a 
co-sharer  in  this  particular  mehal. 

Upon  these  pleadings,  the  issue  was  fixed, 
"  did  defendant  grant  the  receipt,  or  not  ? " 

On-  this  issue,  the  first  Court  found  that 
the  plaintiff  had  received  an  equivalent  to 
a  receipt  for  the  sum  of  Rupees  301,  and 
that  it  was  very  rarely  the  custom  in  that 
part  of  the  country  to  grant  separate  re- 
ceipts. 

The  Lower  Appellate  Court  reversed  the 
decision  of  the  first  Court,  and  decreed  the 
plaintiff's  claim  for  Rupees  451-8  annas, 
with  full  costs  of  both  the  Courts. 

The  petition  of  special  appeal  contains  six 
grounds,  but  the  first  3  of  them  are  not 
allowed  by  us  as  they  were  not  taken  in 
either  of  the  Courts  below.  The  main 
ground  of  appeal  is  the  fourth,  which  is  to 
the  effect  that  the  copy  of  the  challan  with 
a  mublukbundi  and  mark  by  the  naib  had 
really  been  accepted  by  the  plaintiff  as  a 
receipt  for  the  rents  paid  by  him,  and  that 
the  plaintiff  did  not  prove  that  he  demanded 
and  was  refused  a  dakhilla,  the  burden  of 
proving  which  facts  was  upon  him,  and  that 
consequently,  there  is  no  evidence  to  sus- 
tain the  Lower  Appellate  Court's  finding. 

In  regard  to  this  point,  it  is  clear  that  the 
issue  accepted  by  the  parties  in  the  Courts 
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below  was  not  whether  the  plaintiff  could 
prove  that  he  asked  for  and  was  refused  a 
dakhilla,  but  that  both  the  parties  had 
undertaken  to  prove  their  respective  allega- 
tions, the  defendant  that  he  did  not  grant  a 
receipt,  and  the  plaintiff  that  he  did  not  re- 
ceive or  obtain  it. 

Now,  the  words  of  Section  10,  Act  X. 
of  1859,  are :  "  Every  under-tenant,  or 
"ryot,  or  cultivator,  from  whom  any  re- 
"ceipt  is  withheld  for  any  sum  of  money 
"paid  by  him  as  rent,  shall  be  entitled  to 
"recover  from  the  person  receiving  such 
"rent  damages  not  exceeding  double  the 
"amount  so  exacted  or  paid.  Receipts  for 
"rent  shall  specify  the  year  or  years  on  ac- 
"  count  of  which  the  rent  is  acknowledged 
"to  have  been  paid,  and  any  refusal  to  make 
"such  specification  shall  be  held  to  be  a 
"withholding  of  a  receipt.'1 

The  receipt  contemplated  by  this  Section 
does  not,  we  think,  mean  a  challan  bearing 
a  nublukbundu  or  total  in  figures,  and  some 
mark,  not  a  signature,  of  the  tehsildar,  as 
is  the  case  in  the  present  instance.  Be- 
sides, there  is  a  clear  finding  of  fact  by 
the  Lower  Appellate  Court  that  the  re- 
ceipt did  not  reach  the  plaintiff,  and  that 
Atuoollah,  to  whom  that  receipt  is  said  to 
have  been  given,  was  not  the  plaintiff's  co- 
sharer  in  this  particular  mehal,  and  there- 
fore the  grant  of  any  receipt  to  Atta- 
oollah  was  not  a  grant  of  a  legal  receipt 
under  Section  10,  Act  X.  of  1859,  to  the 
plaintiff.  There  is  also  the  evidence  of  the 
plaintiff  ihat,  dissatisfied  with  the  challans  so 
returned,  he  wrote  a  letter  demanding  a 
proper  legal  receipt,  but  did  not  receive  it. 

On  the  evidence  and  these  findings  of  facts, 
there  is  not,  in  our  opinion,  any  error  in  law 
or  no  legal  evidence  to  sustain  that  judg- 
ment. 

As  regards  damages,  the   law   allows  an 
amount  double  the  sum  for  which  the  re- 
ceipt is  withheld,  and  in  this  case  the  Lower 
Appellate  Court  has  awarded  to  the  plaintiff 
one  and  a  half  times  the  amount;  and  al- 
though this  sum  seems  to  us  to  be  excessive, 
it  is  not,  we  think,  in  our  power  to  say  that 
the  award  of  such  a  sum  is  an  error  in  law, 
and  so  to  interfere  in  special  appeal  with 
the  order  of  the  Lower  Appellate  Court  on 
such  a  point.     It  may  be  added  that  this 
point  seems  to  have  been  raised  in  the  plead- 
ings where  the  damages  are  called  "  vindic- 
tive." 

VoL  XIII. 


We  are  of  opinion,  therefore,  that  this  ap- 
peal should  be  dismissed,  but,  under  the  cir- 
cumstances, without  costs. 


The  6th  January  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Costs  —Jurisdiction — Execution — Decree. 

Case  No.  267  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  21st 
December  1868,  affirming  an  order  of  the 
First  Subordinate  fudge  of  that  District, 
dated  the  2*jth  June  1868. 

Nubo  Kristo  Mookerjee  (Judgment-debtor), 

Appellant, 

versus 

Parbutty  Churn  Bhuttacharjee  and  another 
(Decree-holders),  Respondents. 

Baboo  Romanaih  Rose  for  Appellant. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondents. 

A  Court  executing-  a  decree  has  no  jurisdiction  to 
order  a  judgment-debtor  to  pay  as  costs  any  sum  not 
mentioned  in  the  decree  which  is  in  course  of  execution 
or  in  any  decree  in  force.  It  is  a  convenient  practice 
for  a  Court  to  annex  to  every  decree  the  costs  incurred 
by  both  parties. 

Jackson,  J. — It  appears  to  me  that  in 
this  case  the  special  appellant  has  very  good 
grounds  of  complaint,  because  he  has  been 
directed  to  pay,  in  execution  of  decree,  a 
variety  of  sums  in  the  shape  of  costs  which 
are  not  to  be  found  in  the  decree  which 
was  in  course  of  execution  or  in  any 
decree  in  force,  and  which,  therefore,  the 
Court  has  no  jurisdiction  to  order  him  to 
pay.  The  Sections  of  the  Code*  of  Civil 
Procedure,  both  those  applicable  to  original 
suits,  and  those  applicable  to  appeals,  are 
quite  distinct  in  providing  that  the  decree, 
whether  of  the  original  Court  or  of  the 
Appellate  Court,  shall  state  the  amount  of 
costs  incurred  in  the  suit  or  in  the  appeal, 
as  the  case  may  be,  and  by  what  parties, 
and  in  what  proportion  they  are  to  be  paid. 
In  the  case  of  an  Appellate  Court,  the 
decree  is  to  slate  by  what  parties  and  in 
what   proportion    such    costs,    that  is,    the 
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costs  incurred  in  the  appeal  and  the  costs 
in  the  original  suit,  are  to  be  paid ;  and  any- 
thing which  the  party  executing  the  decree 
is  to  recover,  must  be  found  in  the  decree 
which  he  is  executing,  and  not  elsewhere. 

When  I  was  a  Zillah  Judge,  it  was  the 
practice  of  the  Court  in  which  I  sat  to 
annex  to  every  decree  the  costs  incurred 
both  by  the  plaintiff  and  the  defendant,  or 
by  the  appellant  and  the  respondent.  With- 
out going  so  far  as  to  say  positively  that 
this  is  what  the  law  directs,  I  wish  to 
point  out  that  there  is  an  obvious  conveni- 
ence in  that  course,  because,  in  the  event 
of  the  decree  passed  being  afterwards  re- 
versed on  appeal  by  a  superior  Court,  and 
a  different  order  in  respect  of  costs  being 
made  from  that  which  was  originally  passed, 
the  Court  reversing  that  decree  has  before 
it  the  materials  to  ascertain  at  once  what 
are  the  costs  incurred  by  the  parties  respect- 
ively. 

It  is  quite  clear,  however,  that  the  party 
executing  his  decree  for  costs  must  be  al- 
lowed those  costs  in  the  decree  which  he  is 
executing,  or  else  in  a  decree  which  is 
confirmed  by  that  decree,  and  in  which  the 
costs  are  distinctly  specified.  I  think,  there- 
fore, that  the  decision  of  the  Lower  Court  must 
be  set  aside  with  costs. 

Markby,  J. — I  concur. 


The  6th  January  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Bond— Collateral  security— Lease— Right  of 

action. 

Case  No.  47  of  1869. 

Regular  Appeal  from  a  decision  passed  bv 
the  Subordinate  Judge  of  Rungpore,  dated 
the  19th  January  1869. 

Dya  Chand  Oswal  (Plaintiff),  Appellant, 

versus 

Mookteeda  Dabee  (Defendant),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Romesh 
Chunder  Mitter  for  Respondent. 

In  a  suit  to  recover  money  (principal  and  interest), 
alleged  to  have  been  due  on  a  bond,  defendant  pleaded 


that,  subsequent  to  the  execution  of  the  bond,  plaintiff 
had  taken  from  the  obligor  an  ijara  and  a  dur-ijara, 
and  executed  ijara-kuboolents,  agreeing"  to  accept  pay- 
ment of  the  bond  by  setting  off  the  rents  due  under 
the  kubooleuts.  It  was  found  that  the  kuboolcuts 
stipulated  that  during  their  term  the  rent  should,  year 
after  year,  and  instalment  by  instalment,  be  credited  in 
payment  of  the  bond-debt,  and  that,  at  the  end  of  the 
term  of  the  ijara,  accounts  should  be  settled  and  the 
balance  paid,  neither  party  being  at  liberty  to  put  an 
end  to  the  lease. 

Held  that,  till  the  termination  of  the  lease,  plaintiff 
could  not  sue  on  the  bond,  his  right  of  suit  having  been 
suspended  during  the  continuance  of  the  ijara  and  dur- 
ijara,  the  stipulations  in  which  qualih'ed  the  stipulation 
in  the  bond  for  absolute  payment  at  the  end  of  a  speci- 
fied period. 

Norman,  J. — This  is  a  suit  by  Dya  Chand 
Oswal  against  Mookteeda  Dabee  as  guardian 
of  Hem  Chunder  and  Shurut  Chunder 
Sandyal,  infants,  heirs  of  Grish  Chunder 
Sandyal,to  recover  Rupees  44.03 1  made  up  as 
follows — Rupees  39,000  as  principal,  and 
Rupees  5,031  as  interest  from  the  6th  of 
Choitro  1273,  on  a  bond  executed  by  Grish 
Chunder  Sandyal  in  his  lifetime.  The  bond 
is  dated  the  6th  Choitro  1273,  anc*  is  made 
payable  in  Jeyt  1275. 

The  defendant,  by  her  written  statement, 
alleges  that  the  plaintiff  did  not  pay  to  Grish 
Chunder  Sandyal  the  amount  mentioned  in 
the  bond  on  the  date  of  the  bond,  but  on  the 
19th  of  Chyet  paid  him  Rupees  22,200,  and 
afterwards  a  further  sum  of  Rupees  3,400. 

The  plaintiff  admitted  before  the  Lower 
Court  that  this  statement  was  true. 

The  defendant  further  stated  that,  sub- 
sequent to  the  execution  of  the  bond,  the 
plaintiff  took  from  Grish  Chunder  Sandyal 
an  ijara  of  a  certain  zemindary  of  Grish 
Chunder  and  a  dur-ijara  of  the  share  of 
his  co-sharer  Sharoda  Soonduree,  and  exe- 
cuted ijara  and  dur-ijara  kubooleuts  ;  that, 
according  to  the  terms  of  the  kubooleuts,  the 
plaintiff  has  agreed  to  accept  payment  of  the 
bond  setting  off  the  rents  due  under  the 
kubooleuts. 

In  answer  to  questions  by  the  Court,  the 
plaintiff's  pleader  stated  orally,  by  way  of 
reply,  that  the  plaintiff  did  not  get  possession 
of  the  share  of  Sharoda  Soonduree,  as  it  was 
proved  that  Grish  Chunder's  ijara  was  a 
fabrication  ;  that  Huro  Soonduree  and  others 
obtained  a  decree  against  him  for  certain 
mehals  included  in  the  ijara;  and,  thirdly, 
that  Grish  Chunder  had  made  up  a  jumma- 
wassil-.bakee  of  the  properties  comprised  in 
the  ijara  adding  9  annas  in  the  rupee;  that 
a  suit  was  brought,  and  that  the  tenants  were 
held  to  be  exempt  from  the  payment  of  the 
additional  9  annas. 


187O.]  Civil  THE   WEEKLY    REPORWER.  RullHgS,  »5 


The  Subordinate  Judge  raised  the  follow-  that  the  plaintiff  took  a  temporary  ijara 
ing  issue,  whether  the  kubooleut  alleged  by  from  1274  to  1280.  The  kubooleut  stipu- 
the  defendant  is  true,  and  whether,  under  lates  that  during  its  term  the  rent  should, 
its  conditions,  the  plaintiff  can  now  sue  to  <  year  after  year,  and  instalment  by  instal- 
rccover  the  amount  of  the  bond.        m  ment,  be  credited  in  payment  of  the  bond- 

,  debt,  and  that,  at  the  end  of  the  term  of  the 

The  genuineness  of  the  ijara- kubooleut :  >jara»  accounts  should.be  settled,  and  the 
is  admitted.  It  is  dated  the  6th  of  Srabun  balance  to  be  found  due  should  then  be 
(though  in  the  body  it  is  stated  to  have  been  ,  Paid-  He  sa)'s  Jt  is  cl(*r  that,  till  the  ter- 
executed  on  the  same  date  as  the  bond).  It '  mination  of  the  stipulated  period,  the  plaint- 
is  a  lease  from  Grish  Chunder  Sandyal  to  (  iff  cannot  sue  on  the  bond, 
the  plaintiff  of  his  zemindary,  4  annas  share 

of  .Eksingh,  Ac,  at  a  rent  of  Rupees  8,810  .  Wlt"  respect  to  the  oral  statement  of  the 
11  annas  14  gundahs,  of  which  the  plaintiff  plaintiffs  pleader,  to  the  effect  that  plaintiff 
was  to  pav  Rupees  2,938-5-15  to  Grish  dld  not  Set  possession  of  the  dur-ijara 
Chunder  on  account  of  the  sudder  khazana,  mehal,  that  the  plaintiff  had  been  ousted 
and  contains  stipulations  that  the  balance,  ,  frora  certain  portions  of  the  ijara-mebal, 
Rupces5,872-5-n,should.accordingtoinstal-!and  that  Gnsh  Chunder  had  submitted  to 
ments  mentioned  in  a  schedule  to  the  kuboo-  the  Pla»nt»ff  a  jumma-wassil-bakee  in  which 
leut,  be  annually  noted  on  the  bond  as  paid  ,  the  rents  were  increased  by  nine  annas,  he 
io  satisfaction  of  the  loan  and  interest  from  sa>'s  lhat  th,s  cause  of  actlon*  or  ground  of 
1273  lo  *28o;  that  if  any  of  the  land  should  I  su,t>  was  "jot  set  forth  in  the  plaint.  He 
be  washed  avay  or  taken  out  of  the  posses-  says>  even  "  the>*  could  be  listened  to,  though 
sioo  of  the  plaintiff  during  the  term,  a  de-  -  not  set  fo*h  in  the  plaint,  and  even  if  they 
duction  should  be  made  in  the  dowl  jumma  '  be  lrue>  thev  would  afford  no  answer,  be- 
(1.  f.,  rent) ;  that  Grish  Chunder  and  his  heir ,  cause  ih*  ]3ara  contains  a  stipulation  that, 
should  not  be  at  liberty  on  any  account  to  ,f  anv  dispossession  takes  place,  a  corre- 
demand  more  than  the  specified  rent ;  that  spond.ng  reduction  m  the  jumma  is  to  be 
daring  the  term  of  the  ijara,   the    plaintiff    made- 


should  not  be  at   liberty  to   relinquish  the 


It  has  been  argued  before  us  in  appeal 


mehals,  and  that  Grish  Chunder  should  hot  be  .  that)  jnasmuch  as  by  the  bond  the  money 
at  liberty  to  take  them  from  him  ;  that  if  the  ;  advanced  by  the  plaintiff  to  Grish  Chunder 
plaintiff  assessed  any  re-formed  chur,  he  was  made  payable  on  a  particular  day  in 
would  make  a  separate  payment  beyond  !  joistee  I275,  and  as  the  ijara  provided  for 
what  is  mentioned  in  the  kubooleut ;  that :  payment  by  instalments  during  the  period 
the  amount  of  Rupees  5,872  due  to  Gnsh  I  of  the  lease  which  win  not  end  ti|I   |2g0> 


Chunder  as  profits,  the  plaintiff  agreed  to 
deduct  (or  set  off)  according  to  the  specified 


the  two  instruments  must  be  considered  as 
collateral  securities  for  the  payment  of  the 


instalments  from  the  loan  ;  that  each  mstal-  money  due  under  tne  bond  .  that  in  such 
ment  should  be  noted  as  realized  on  the  cases>  the  creditor  has  a  right  to  resort  to 
reverse  of  the  bond,  an  account  being  made  of  1  eitner  of  nis  securities.  It  is,  no  doubt,  true 
the  principal  and  interest ;  that  the  plaintiff  |  that>  if  a  mortgagee  has  several  securities 
should  not  be  allowed  to  make  any  excuses, ,  for  his  debt>  such  as  a  covenant  or  bond  or 


such  as  outstanding  balance  due  by  tenants  ; 
that  Grish  Chunder  should  have  no  right  to 
demand  in  each  year  the  amount  due  to  him 
which  he  had  promised  to  give  towards  the 
satisfaction  of  the  loan,  principal  and  inter- 
est due  by  him ;   that,  as  security  for  the 

ijara,  the  plaintiff  pledged  all  the  moveable  1  m"en7of  his  debt  in  full, 
and  immoveable  property  he  possessed ;  that, 
it  the  expiration  of  the  term,  the  accounts 
should  be  adjusted ;  and  if  any  amount  was 
due  from  the  plaintiff,  it  should  be  paid  in 


promissory  note  and  a  mortgage,  the  secu- 
rities are  usually  intended  by  the  parties,  and 
are  treated  by  the  Courts  as  collateral,  and 
the  mortgagee  is  allowed  to  enforce  all  rights 
under  such  securities,  and  pursue  all  his  re- 
medies at  the  same  time  until  he  gets  pay* 


But  the  question  is  whether,  in  this  par* 
ticular  case,  the  stipulation  for  absolute 
payment  at  the  end  of  Joistee  1275  contained 

<*&;  and  if,  on  the  other   hand,  any  sum    in  the  bond  is  not  qualified  by  the  stipulation 

should  be  due  from  Grish  Chunder,  it  should    of  the  ijara. 

he  paid  in  cash. 


The   Subordinate    Judge  dismissed    the 
Pontiff's  suit.     He  says  the  kubooleut  shows 


We  think  that  the  view  taken  by  the  Sub- 
ordinate Judge  is  right,  and  that  the  right 
of  suit  on  the  bond  is  suspended  during  the 
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continuance  of  the  ijara  and  dur-ijara.  The 
two  instruments  contain  similar  terms. 

• 

-  It  should  be  observed  that  the  ijara  is  an 
absolute  lease  for  the  term  from  1 273  to  1 280 
— a  lease  which  neither  party  has  a  right 
to  determine.  The  rent  is  to  be  paid  by 
setting  it  off  against  the  debt,  and  in  no  other 
way.  It  is  expressly  stipulated  that  neither 
party  shall  be  at  liberty  to  put  an  end  to 
the  lease.  If  the  plaintiff  can  sue  to  recover 
the  amount  of  the  bond  on  the  day  stipulat- 
ed therein  in  Joistee  1275,  it  is  plain  that 
he  will  be  able  to  defeat  all  the  stipulations  of 
his  own  contract  as  contained  in  the  lease. 

It  will,  of  course,  be  impossible  for  him  to 
pay  his  rent  in  the  manner  stipulated.  The 
conditions  that  the  sum  of  Rupees  5,872-5-19 
should  be  deducted  from  the  loan  according 
to  the  instalments  mentioned,  and  yearly 
noted  as  paid  in  satisfaction  of  the  loan,  con- 
stitute an  absolute  contract  that  the  plaintiff 
will  accept  payment  of  the  loan  by  the  in- 
stalments mentioned ;  and  there  is  necessarily 
Implied  a  stipulation  on  the  part  of  the 
plaintiff  that  the  loan  shall  not  be  called  in 
until  the  time  of  the  payment  as  provided 
in  the  kubooleut. 

The  position  of  the  heirs  of  Grish  Chunder 
would  be  most  materially  affected  if,  during 
the  term  of  the  ijara,  the  plaintiff  could 
.call  in  the  money  due  on  the  bond.  The 
plaintiff  pledges  all  his  moveable  and  im- 
moveable property  as  security  for  the  ijara. 
According  to  the  conditions  of  the  ijara, 
Grish  Chunder  would,  during  the  term,  have 
so  much  of  the  debt  due  from  himself  as 
should,  from  time  to  time,  remain  due  as  a 
security  for  the  performance  by  the  plaintiff 
of  his  covenants  as  contained  under  the 
ijara.  If  the  money  due  on  the  bond  be 
called  in,  Grish  Chunder's  heirs  will  not  be 
able  to  get  their  rent  in  the  manner  stipulat- 
ed, namely,  by  writing  it  off  as  against  their 
debt,  but  will  have  to  trust  to  their  chance 
of  recovering  the  rent  in  suits  for  that  pur- 
pose against  the  plaintiff.  Again,  they 
would  lose  the  security  of  the  money  in 
hand  to  cover  any  loss,  if  the  plaintiff  failed 
to  pay  up  the  amount  of  the  stipulated 
sudder  jummas,  and  the  property  should 
in  consequence  be  sold  for  arrears  of  reve- 
nue. 

On  these  grounds,  we  think  that  the  Sub- 
ordinate Judge's  decision  that  the  right  of 
suit  on  the  bond  is  suspended  during  the 
pendency  of  the  ijara  is  correct. 


The  oral  statement  of  the  plaintiff's  plead- 
er made  by  way  of  answer  to  the  defence  as 
set  up  by  the  written  statement  is  really  a  new 
case  altogether.  The  plaint  claimed  Rupees 
39,000  as  due  on  a  bond.  The  plaintiff 
suppressed  the  fact  that  only  Rupees  25,700 
were  really  advanced  by  him.  If  he  had 
stated  that  fact  fairly  and  honestly  in  his 
plaint,  and  had  gone  on  to  say  that,  after  the 
making  of  the  bond,  he  executed  the  ijaVa- 
kubooleut  agreeing  to  give  time  for  payment 
as  therein  mentioned,  but  that  he  had  been 
induced  to  execute  that  kubooleut  by  fraud 
or  misrepresentation  on  the  part  of  Grish 
Chunder,  and  that  the  circumstances  were 
such  as  in  equity  entitled  him  to  ask  to  have 
the  kubooleut  cancelled,  or  to  ask  for  relief 
from  its  stipulations  in  whole  or  in  part, 
he  may  possibly  have  been  able  to  make 
out  a  case  for  relief  of  some  sort.  But  such 
is  not  the  frame  of  his  suit. 

In  the  present  case,  it  would  be  peculiarly 
unfair  to  the  defendants,  infants,  represented 
by  their  mother  and  guardian,  if  the  plaint- 
iff could  be  allowed  to  go  into  such  a  case 
on  his  present  plaint.  Grish  Chunder,  the 
father  of  the  infants,  was  the  party  ori- 
ginally liable  under  the  bond,  and  by  whom 
the  contracts  were  made  with  the  plaintiff. 
Grish  Chunder  is  dead.  Radha  Madhub 
Moitfo,  the  executor  appointed  by  him,  is 
also  dead,  and  the  exact  nature  of  the  ar- 
rangements made  between  Grish  Chunder 
and  the  plaintiff  is  a  matter  at  the  present 
time  peculiarly  within  the  plaintiff's  know- 
ledge. The  plaintiff  says  he  did  not  get  the 
lands  comprised  in  the  dur-ijara,  the  pro- 
fits of  which  were  Rupees  1,644.  If  that  is 
true,  on  the  other  hand  he  retained  in  his 
own  hands  Rupees  14,200,  one  of  the  stipu- 
lated advances,  and  not  only  has  carefully 
kept  back  from  the  knowledge  of  the  Court 
the  particulars  and  ciicumstances  of  the 
arrangement  which  must  have  been  made 
between  himself  and  the  deceased,  Grish 
Chunder,  but  has  actually  suppressed  all 
mention  of  the  fact  that  the  whole  sum  was 
not  advanced,  and  has  dared  to  verify  a  plaint 
in  which  he  states  that  the  sum  of  Rupees 
44,031  is  due  on  the  bond,  that  is  to  say, 
Rupees  39,000  principal,  and  Rupees  5,031 
interest. 

The  suit  was  most  properly  dismissed. 

The  appeal  is  dismissed  with  costs. 
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The  6th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

judges. 

Execution— Section  362,  Civil  Procedure  Code. 

Case  No.  366  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Beerbhoom, 
dated  the  29th  July  1869. 

Ram  Jadub  Sircar  (Degree-holder),  Ap- 
pellant, 

versus 

Ameeroonissa  Beebee  and  others  (Judgment- 
debtors),  Respondents. 

Baboo  Kedarnaih  Chatter jee  for  Appellant. 

No  one  for  Respondents. 

An  application  for  execution  of  the  decree  of  an  Ap- 
pellate Court  should  be  made  to  the  Court  which  passes 
the  first  decree  in  the  suit,  irrespective  of  any  previous 
order  referring  the  case  for  execution. 

Jackson,  J. — It  seems  to  me  that  there  is 
an  error  in  the  decision  of  the  Court  below, 
which  holds  that  the  proceedings  in  execution 
of  this  decree  held  before  the  Principal  Sudder 
Ameen  were  no  proceedings  for  want  of  an 
order  of  the  Zillah  Judge  referring  the  case 
for  execution  to  the  Principal  Sudder  Ameen. 
The  proceedings  which  are  so  characterized 
as  being  had  without  jurisdiction  followed 
npon  an  application  to  execute,  dated  in  Sep- 
tember 1859.  Before  that  application,  the 
Code  of  Civil  Procedure,  Act  VIII.  of  1859, 
had  come  into  operation  ;  and  by  the  362nd 
Section  of  that  Act,  the  application  for  exe- 
cution of  the  decree  of  an  Appellate  Court 
would  be  made  to  the  Court  which  passed  the 
first  decree  in  the  suit.  Consequently,  the 
Court  of  the  Principal  Sudder  Ameen.  irre- 
spectively of  any  previous  order,  or  of  the 
provisions  of   Act   XXV.  of   1852,  was  the 

proper  Court  to  execute  the  decree. 

It  is  suggested,  however,  that  the  Subor- 
dinate judge  thought  that  the  proceedings 
were  not  bond  fide,  and  the  respondent  be- 
fore as  contends  also  that  they  are  not  bond 
fi<k.  That  is  a  question  on  which  I  do  not 
tomfe  we  could  enter,  inasmuch  as  we  have 
°o  pleader  for  the  respondent  before  us,  and 
^  probably  we  have  not  before  us  the 
^aterials  to  enable  us  to  make  the  enquiry 
here.    I  think,  therefore,  we  must  set  aside 


the  order  of  the  Subordinate  Judge  and  remit 
the  proceedings  to  him,  in  order  that  he 
may  determine  whether  the  decree-holder  has, 
within  three  years  next  before  the  present 
application  to  execute,  taken  any  proceedings 
bond  fide  with  the  intention  of  enforcing  the 
decree.  Otherwise,  the  execution  will  be 
barred  by  the  terms  of  Act  XIV.  of  1859. 

Markby,  J. — I  concur. 


The  6th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Recorder's  Court— Section  22  et  seq.,  Act  XXI. 
of  1863 — Questions  in  execution— Jurisdiction. 

Reference  to  the  High  Court  by  the  Re- 
corder  of  Moulmein. 

Ashburner  and  Co.,  Plaintiffs, 

versus 

Currie  and  Co.,  Defendants. 

Mr.  G.  C.  Paul  for  Plaintiffs. 

The  Advocate- General  for  the  Bank  of  Ben- 
gal, Decree-holder. 

The  High  Court  have  no  jurisdiction  to  entertain  a 
reference  from  a  Recorder  relative  to  questions  arising 
in  execution  of  a  decree  in  his  Court. 

Reference. — This  is  an  application  in  this 
suit  by  the  plaintiffs  for  an  order  allowing 
them  to  draw  out  of  Court  the  amount 
standing  to  the  credit  of  their  decree  under 
the  following  circumstances. 

On  the  13th  August  1869,  plaintiffs  in- 
stituted a  suit  against  defendants  for '  re- 
covery of  Rupees  53,336-10-2,  filing  their 
plaint  on  that  day,  their  Advocate  staling 
defendants  were  willing  to  confess  judg- 
ment, and  asking  for  a  summons  returnable 
at  an  early  date.  The  learned  Recorder, 
Mr.  Coryton,  seeing  nothing  to  take  the  case 
out  of  the  ordinary  course,  refused  the 
application,  and  directed  the  summons  to 
issue  in  the  usual  way.  On  the  23rd  Au- 
gust, the  return-day  of  the  summons,  the 
defendants  confessed  judgment  in  this  suit, 
and  the  plaintiffs  obtained  a  decree  for  Ru- 
pees 53,336-10  and  Rupees  1,844-12  costs. 
On  the  24th  August,  plaintiffs  applied  for 
execution,  and  on  that  and  subsequent  days 
issued  attachments  against  defendants'  pro- 
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perty  realizing  in  ihe  whole  Rupees  33,853-9, 
the  amount  now  applied  for. 

During  the  progress  of  plaintiffs'  suit 
and  before  the  return  of  their  writ  of  sum- 
mons, viz.,  on  the  16th  August,  the  Bank 
of  Bengal  instituted  a  suit  against  defend- 
ants for  Rupees  20,046-8,  an  Advocate  ap- 
pearing for  defendants  at  the  time  of  the 
filing  of  the  plaint  and  confessing  judgment, 
and  the  Bank's  Advocate  insisting  that  he 
was  entitled  to  have  judgment  signed  imme- 
diately without  issue  of  summons.  The  learn- 
ed Recorder,  Mr.  Coryton,  after  considering 
the  matter,  made  the  decree  as  prayed  sub- 
ject to  a  reference  to  the  Appellate  Court, 
which,  on  the  24th  September,  confirmed  the 
learned  Recorder's  decision.  The  learn- 
ed Recorder,  at  the  same  time,  referred  10 
the  Appellate  Court  the  question  now  at 
issue,  viz.,  the  priorities  of  the  successive 
plaintiffs,  but  their  Lordships,  not  consider- 
ing the  same  to  be  properly  before  them,  gave 
no  decision  upon  that  point. 

In  the  suits  of  Ng  1  Mah  and  Mee  Nyein 
Goung,  and  of  the  Comptoir  d'Escompte 
de  Paris,  judgments  were  obtained  by  con- 
fession without  issue  of  summons  on  the 
23rd  August  1869,  the  same  day  as  that 
on  which  plaintiffs  obtained  their  judg- 
ment. 

It  will  be  seen  that  true  earliest  judgment 
is  that  of  the  Bank  of  Bengal,  being  given 
on  the  17th  August,  the  plaintiffs'  and  the 
other  judgments  alluded  to  being  all  dated 
the  same  day,  viz.,  the  23rd  August,  but  by 
the  23rd  Section  of  the  Recorder's  Act 
(XXI.  of  1863),  the  Bank  of  Bengal  were 
precluded  from  issuing  any  execution  until 
the  receipt  of  the  orders  of  the  Appellate 
Court  on  the  reference,  and  the  learned 
Recorder  placed  the  other  holders  of  decrees 
on  confession  without  summons  in  the  same 
position  by  refusing  them  execution  until 
the  return  of  such  orders  on  the  reference 
in  the  Bank  of  Bengal's  suit,  and  also 
ordered  the  proceeds  of  the  sale  to  remain 
in  Court  until  the  receipt  of  their  Lord- 
ships' opinion  on  the  case  referred  to  them. 

The  Advocate  for  the  Bank  of  Bengal 
argues  that,  but  for  the  reference  to  the 
Appellate  Court  staying  execution  in  that 
suit,  the  property  would  have  been  attached 
for  the  Bank  many  days  before  plaintiffs 
would  have  been  in  a  position  to  attach  the 
same,  their  judgment  being  dated  17th 
August,  whilst  that  of  plaintiffs  was  not  ob- 
tained until  the  23rd  August,  and  that,  there- 


fore, their  attachment  should  be  allowed  to 
date  first,  and  they  be  paid  first  out  of  the 
proceeds  now  in  Court.  The  arguments  of 
the  other  opposing  judgment-creditors  are  to 
the  same  effect,  their  executions  having  been 
also  stayed  by  the  Court  pending  receipt  of 
orders  on  the  reference  in  the  Bank  of 
Bengal's  suit. 

After  considering  the  question  at  issue, 
its  importance,  and  the  fact  that  the  learned 
Recorder,  Mr.  Coryton,  who  gave  the  de- 
crees, evidently  intended  to  refer  this  ques- 
tion to  their  Lordships,  I  purpose  making  it 
the  subject  of  a  reference  to  the  Appellate 
Court. 

The  question  on  which  I  am  desirous  of 
obtaining  their  Lordships'  ruling  is  whether 
the  plaintiffs,  having  been  the  first  to  attach 
defendants'  properly,  and  the  same  having 
been  sold  in  execution  of  their  decree,  are  en- 
titled to  be  first  paid  out  of  the  proceeds, 
notwithstanding  the  existence  of  the  prior 
decree  of  the  Bank  of  Bengal  on  which 
they  were  unable  through  no  fault  of  their 
own  to  issue  execution  ?  Or,  whether  the 
Bank  of  Bengal  and  any  other  judgment- 
creditors  who  were  in  a  position  to  issue 
execution  at  an  earlier  date  than  plaintiffs 
but  for  their  executions  being  restrained  by 
the  reference  to  the  Appellate  Court,  can 
be  granted  executions  nunc  pro  tunc  so  as 
to  entitle  them  to  be  paid  out  of  the  pro- 
ceeds previously  to  plaintiffs  ? 

My  own  opinion  is,  that  Section  270  of 
Act  VIII.  of  1859  leaves  me  no  option  but 
1  to  order  the  proceeds  claimed  to  be  paid  to 
i  plaintiffs,  as  being  first  entitled  to  be  paid 
.  out  of  such  proceeds ;  and  subject  to  their 
,  Lordships'  ruling  upon  the  reference,  I  so 
\  order. 

I      The  following  decree-holders  have  applied 
1  for   leave  to  join  in  this  reference  so  as  to 
J  be  heard  by  the  Appellate  Court  on  the  ar- 
gument   of    such     reference,    should    their 
Lordships  consider  them  entitled  to  a  hear- 
ing:— 

Bank  of  Bengal. 

Nga  Mah  and  Mee  Nyein  Goung. 

Comptoir  d'  Escompte  de   Paris,  all  judg- 
ment-creditors of  defendants. 

The  judgment  of  the  High  Court  was 
de  five  red  asfolloivs  by — 

Jackson,  J. — The   reference   now   before 
the  Court  relates  to   certain  questions  arising 
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in  execution  of  a  decree  in  the  Court  of 
the  Recorder  of  Moulmein.  The  reference 
is  made  by  the  Recorder  under  the  22  nd  and 
following  Sections  of  Act  XXI.  of  1863. 

A  preliminary  objection  was  taken  to  the 
effect  that  those  Sections  do  not  contemplate 
a  reference  upon  questions  arising  in  execu- 
tion of  a  decree,  and  do  not  entitle  this 
Court  10  determine  any  questions  upon  such 
reference,  and  we  are  referred  to  a  decision 
of  rhe  first  Bench  of  this  Court  reported  in 
9  Weekly  Reporter  478. 

After  hearing  the  learned  Advocate-Gene- 
ral against  the  objection,  it  appears  to  me 
that  we  ought  to  follow  the  decision  in  ques- 
tion. The  words  of  Section  22,  which  is 
the  first  of  the  Sections  relating  to  references 
from  the  Recorders  Court,  may,  no  doubt, 
be  considered  ambiguous;  and  I  should  not 
be  inclined  to  hold  that  the  expression  "  in 
any  suit"  relates  exclusively  and  necessarily 
to  questions  arising  in  the  suit  before  decree  ; 
but  when  we  look  .a'  the  23rd  Section,  and 
find  provision  made  for  the  way  in  which 
the  Recorder  is  to  proceed  in  cases  where  a 
reference  has  been  made,  it  is  quite  clear 
that  such  proceedings  relate  exclusively  to 
cases  in  which  a  decree  has  not  been  passed, 
and  in  which,  therefore,  the  question  has 
arisen  at  the  trial  of  the  suit,  or,  at  any  rate, 
before  the  decree.  And  this  view,  is  in  some 
slight  degree  confirmed  by  the  concluding 
terms  of  Section  25,  which  enacts  that,  when 
the  judgment  of  the  High  Court  has  been 
transmitted  to  the  Recorder,  he  shall,  on  the 
receipt  thereof,  proceed  to  dispose  of  the 
case  in  conformity  with  the  decision  of  the 
High  Court.  This,  I  apprehend,  was  meant 
to  signify  the  disposing  of  the  whole  case, 
the  determination  of  the  suit,  and  not  merely 
the  disposing  of  the  particular  point  on 
which  the  reference  was  made. 

There  is,  no  doubt,  a  distinction  between 

the  terms  of  this  Act  and  the  terms  of  the 

Small  Cause  Couit  Act,   XI.    of    1865,  on 

the  same  point.     It   may  be  that,  when  the 

Legislature  passed  the  latter  of  the  two  Acts, 

yv  amkiguity   °f-  tne    words   used    in   Act 

XXI.  of  1863  was  observed,  and  the  phra- 

^°logy  was    improved    in    the    latter    Act. 

However  that  may  be,  I  think  we  ought  to 

follow  the  decision  of  the  First  Bench,  and 

declare  we  have  no  jurisdiction  to  entertain 

the  reference. 

Mtrkby,  J.— I  concur. 


The  6lh  January   1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Payment  under  pressure— Rights  of 

parties. 

Case  No.  457  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the  jrd 
July  1869,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District,  dated 
the  jolh  April  1869. 

Prosunnonath   Mookerjee  and  others  (Judg- 
ment-debtors), Appellants, _ 

versus 

Binode  Ram  Seinand  others  (Decree-holders), 

Respondents. 

Baboo  Huree  Mohun  Chuckerbutty  for 

Appellants. 

Baboo  Poorno  Chunder  Shome  for 
Respondents. 

Where  a  judgment- debtor,  under  pressure  of  a  process 
of  arrest,  deposited  in  Court  the  money  claimed  by  the 
judgment-creditor, making  at  the  time  but  one  objection, 
he  was  held  not  to  have  been  thereby  debarred  from 
making  any  other  objection  previous  to  the  money 
being  paid  away  to  the  decree-holder;  payment  into 
Court  under  such  pressure  in  no  way  affecting  the 
rights  of  the  parties. 

Jackson,  J, — In  this  case  there  was  an 
outstanding  decree  against  the  judgment- 
debtors,  and  it  appears  to  have  been  ascer- 
tained by  the  Court  on  the  13th  July  1858 
that  a  certain  sum  was  due  under  the  decree 
to  the  plaintiff.  The  decree-holder  made 
application  to  the  Subordinate  Judge's 
Court  to  execute  such  decree,  or  adjudica- 
tion, by  arresting  the  person  of  the  judg- 
ment-debtor; and  the  judgment-debtor 
thereon  paid  into  Court  the  amount  for 
which  execuiion  was  sought,  with  a  petition 
in  which  he  stated  that  the  decree-holder 
was  not  entitled  to  interest,  but  only  to  the 
principal  amount  due;  and  he  asked  the 
Court  to  adjudicate  the  question  of  interest 
before  paying  the  amount  to  the  decree- 
holder. 

Afterwards,  when  the  decree-holder 
sought  to  take  this  money  out,  and  the 
matter  came  on  for  hearing,  the  judgment- 
debtor  raised  the  plea  of  limitation;  and 
the  Subordinate  Judge,  being  of  opinion  that 
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execution  was,  in  fact,  barred  by  limitation, 
refused  to  allow  the  decree-holder  to  proceed ; 
and  this  order  coming  on  appeal  before  the 
Zillah  Judge,  he  remarked  that  the  money 
had  been  paid  into  Court  by  the  judgment- 
debtor  for  the  use  of  the  judgment-creditor; 
and  when  the  debtor  made  the  payment,  he 
did  not  plead  limitation.  He  proceeds: 
"  The  judgment-debtor  has  clearly  paid  what 
"  the  law  would  not  have  compelled  him  to 
"  pay,  but  what  in  equity  and  conscience 
"  he  ought  to  have  paid.  He  cannot,  there- 
"  fore,  recover  back  the  money,  or  plead 
"  limitation  as  he  now  does  for  the  first 
"  time  on  17th  April  1869." 

In  support  of  this  judgment,  the  vakeel 
for  the  decree-holder,  special  respondent, 
contends  that  the  payment  of  this  money 
by  the  judgment-debtor  was  a  voluntary 
payment ;  that  it  was  a  payment  on  account 
of  the  decree-holder;  that  it  was  clogged 
with  only  one  condition  or  protest,  namely, 
that  the  decree- holder  was  not  entitled  to 
recover  interest,  and  that,  consequently,  the 
judgment-debtor  is  restricted  to  that  one 
objection ;  and  that  objection  failing,  the 
Court  must  pay  the  amount  to  the  decree- 
holder. 

It  seems  to  me  that  these  contentions 
are  unfounded.  The  judgment-debtor  did 
not  pay  the  money  to  the  use  of  the 
decree-holder,  but  he  paid  into  Court, 
under  pressure  of  an  application  to  arrest 
his  person,  a  sum  of  money  for  the  re- 
covery of  which  the  application  was  made, 
making  at  the  same  time  but  one  objection, 
namely,  that  the  decree-holder  was  not  en- 
titled to  interest.  But  it  seems  to  me  quite 
clear  that  he  did  not  thereby  debar  him- 
self from  making  any  other  objection  that 
might  arise.  He  was  entitled  to  be  heard, 
and  to  take  whatever  objections  of  law  or 
fact  he  could  before  the  Court,  previous  to 
that  money  being  paid  away  to  the  decree- 
holder  ;  and  the  justice  of  this  appears  to  me 
to  be  manifest,  if  we  consider  how  impos- 
sible it  would  be  for  a  party  who  is  threat- 
ened with  arrest,  to  consider  every  question 
and  every  objection  that  would  be  open  to 
him  to  make,  or  to  inform  himself  precisely 
upon  every  fact  and  every  point  of  law  that 
might  arise. 

It  is  not  necessary  to  go  beyond  the  actual 
point  which  arises  in  this  case,  and  to  con- 
sider what  might  be  open  to  the  judgment- 
debtor  if  this  money  had  been  actually  paid 
to    the    judgment-creditor.    It    is  sufficient 


to  say  that  the  amount  was  in  deposit  in 
Court,  and  that  the  Court  was  bound  to  pay 
that  amount  to  the  person  entitled  to  it. 
The  Court  would  not  be  justified  in  paying 
it  to  the  judgment-creditor,  if  the  judgment- 
debtor  succeeded  in  making  out  any  reason 
in  law  by  which  the  judgment-creditor  was 
restrained  from  recovering  it. 

It  seems  to  me,  therefore,  that  the  case 
must  go  back  to  the  Lower  Court  in  order 
that  it  may  try  whether  execution  is  barred 
or  no. 

Markby,  J. — I  am  entirely  of  the  same 
opinion.  It  seems  to  me  that  payment  into 
Court  under  the  pressure  of  the  process  of 
arrest  in  no  way  affected  the  rights  of  the 
parties.  I  think  it  is  quite  clear  that  it 
would  have  been  so  if  the  money  had  been: 
paid  into  Court  simply,  without  any  protest 
whatever;  and  I  think  it  makes  no  difference 
at  all  that  a  party,  in  paying  the  money 
into  Court,  protested  as  to  one  point,  bat 
was  silent  as  to  other  grounds  which  he  had 
to  urge  against  process  of  execution  being 
issued  upon  the  decree. 


The  6th  January  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Hindoo  Law— Family-estate— Sale— Consent 

Case  No.  3030  of  1868.  • 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Bhaugulpore,  dated 
the  2nd  September  1868,  modifying  a  deci- 
sion of  the  Moonsiff  of  that  District,  dated 
the  i$th  June  1868. 

MuthooraKoonwaree(one  of  the  Defendants), 

Appellant, 

versus 

Bootun  Singh  (Plaintiff)  and  others  (Defend- 
ants), Respondents. 

Baboo  Debendro  Narain  Rose  for  Appellant. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondents.  • 

Under  the  Mitakshara  Law,  a  single  member  of  a 
family  is  empowered  to  sell  immoveable  property  for 
the  purpose  of  paying  off  family-debts,  only  where  the 
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sons  and  grandsons  are  minors,  or  otherwise  incapable 
of  giving  their  consent. 

Where  the  sale  of  landed  estate  by  a  single  member 
for  the  payment  of  family-debts  is  set  aside  because 
made  without  the  son's  consent,  the  son  can  only  get 
possession  on  re-payment  of  the  purchase-money  which 
was  applied  to  the  liquidation  of  the  debts. 

Norman,  J. — The  facts  of  this  case,  as 
thej  have  come  oat  on  the  evidence  upon 
the  original  hearing  and  upon  the  additional 
evidence  taken  on  the  remand,  are  these  : — 

Dowl  Singh  had  three  sons,  -  Horail, 
Loot  an,  and  Bootnn.  Dowl,  having  a  large 
family  and  apparently  a  small  property, 
appears  to  have  incurred  debts  for  the 
support  of  the  family,  and  in  the  year  185 1, 
or  thereabouts,  mortgaged  the  entirety  of 
die  property  now  in  dispute  for  the  sum  of 
"75  rupees,  under  a  zur-i-peshgee  lease 
renewable  from  seven  years  to  seven  years 
until  the  principal  should  be  paid  off. 
After  payment  of  the  interest,  the  only 
profit  left  to  the  family  under  that  lease 
was  the  sum  of  Rupees  22  a  year,  which  was 
received  by  way  of  rent. 

In  the  year  i860,  for  the  purpose  of 
paying  off  this  mortgage-debt  and  some 
others  of  a  similar  character,  he  sold  one- 
half  of  the  property  comprised  in  the  mort- 
gage to  the  defendant  Muthoora  Koonwaree, 
the  wife  of  his  eldest  son  Horail,  for  875 
rupees. 

Now,  we  entertain  no  doubt  that,  at  the 
time  of  the  sale  by  Dowl  Singh,  his  sons 
Bootun  and  Horail  were  both  of  age. 
Bootun  is  in  Court,  and  we  have  seen  him. 

The  family  is  governed  by  the  Mitakshara, 
*wi  according  to  the  A'  kshara,  Chapter 
L,  Section  i,  it  is  laid  aown  that  "the 
"father  has  independent  power  in  the  dis- 
"posal  of  effects  other  than  immoveables,  for 
"indispensable  acts  of  duty,  and  for  purposes 
"prescribed  by  texts  of  law,  as  gifts 
"  through  affection,  suj  / .  »7  of  the  family \ 
"relief  from  distress,  and  so  forth:  but  he 

is  subject  to  the  control  of  his  sons  and 
"the  rest    in    regard    to    the    immoveable 
"estate,  whether   acquired    by    himself    or 
"inherited   from  his  father  or  other    pre- 
decessor, since  it  is   ordained — *  Though 
^  immoveables  or  bipeds  have  been  acquired 
"ty  a  man  himself,  a  gift  or  sale  of  them 
"should  not  be  made  without  convening  all 
"the  sons/    '  They  who  are  born  and  they 
u  wj*o  are  yet  unbegotten,  and  they  who  are 
w*ill  in  the,  womb,  require  the   means   of 

support — no  gift  or  sale  should,  therefore, 

bemade.'" 

VoL  XIII. 


The  exception  to  this  is  to  be  found  in 
Clause  28,  which  is  as  follows:  "Even  a 
'•  single  individual  may  conclude  a  go- 
"  nation,  mortgage,  or  sale  of  immoveable 
"  property  during  a  season  of  distress  for 
"  the  sake  of  the  family,  and  especially  for 
*'  pious  purposes."  The  meaning  of  that  text, 
says  the  Commentator,  is  this :  "  While  the 
"  sons  and  grandsons  are  minors  and  in- 
"  capable  of  giving  their  consent  to  a  gift 
"  and  the  like  ;  or  while  brothers  are  so,  and 
"  continue  unseparated  ;  even  one  person, 
"  who  is  capable,  may  conclude  a  gift,  hypo- 
"  thecation,  or  sale  of  immoveable  property, 
"  if  a  calamity  affecting  a  whole  family  re- 
"  quire  it,  or  the  support  of  the  family  render 
"  it  necessary,"  &c. 

Therefore  it  is  clear  that  the  cases 
in  which  a  single  member  of  a  family 
governed  by  the  Mitakshara  Law  is  em- 
powered to  sell  immoveable  property  for  the 
purpose  of  paying  off  family-debts  are  con- 
fined to  those  where  the  sons  and  grandsons 
are  minors,  or  otherwise  incapable  of  giving 
their  consent. 

We  should  have  felt  little  difficulty  in 
coming  to  a  conclusion  that  the  consent  of 
the  sons  was  given  to  the  sale  by  the  father. 
But  the  case,  as  put  before  us,  is  not  rested 
on  that  ground.  There  is  no  doubt  that 
great  benefit  must  have  resulted  to  the 
family  by  the  sale  to  Muthoora  and  the 
payment  of  the  mortgage-debt  hanging  so 
heavily  over  the  estate.  Considering  that,  for 
seven  years  after  the  sale,  no  objection  ap- 
pears to  have  been  taken  to  it  by  the  present 
plaintiff,  we  should  have  been  strongly  in- 
clined to  presume  that  he  had  given  his 
consent  to  the  sale.  But  the  issues  framed 
show  that  it  was  treated  by  both  parties  as  a 
fact  that  such  consent  was  not  given. 

The  money  arising  from  the  sale  having 
gone  to  the  payment  of  family-debts,  accord- 
ing to  the  case  reported  at  page  512,  Volume 
IX.,  Weekly  Reporter,  the  plaintiff  is  not 
entitled  to  get  the  estate  relieved  from  the 
burden  of  those  debts  ;  and  the  sale  being  set 
aside,  he  can  only  get  possession  of  his  one- 
fourth  share  as  it  now  stands,  on  payment 
of  his  one-fourth  share  of  the  875  rupees  paid 
by  Muthoora  and  applied  in  payment  of 
such  debts. 

The  decree  of  the  Subordinate  Judge  is 
substantially  correct,  and  it  will  only  be 
modified  in  this  wise.  The  sale  by  Dowl 
Singh  will  stand  except  as  regards  the  one- 
fourth   share   of   the   plaintiff  Bootun,   who 
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will  be  put  into  possession  of  his  said  share 
of  the  property  sold  to  Muthoora  upon 
payment  of  his  one -fourth  share  of  the 
purchase-money  paid  by  her  ;  such  payment 
to  be  made  within  six  months  from  this 
date. 

Each  party  will  pay  his  own  costs  of  this 
appeal. 


The  7th  January  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Fraudulent  sale — Jurisdiction. 

Case  No.  693  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-Pergunnahs,  dated  the  4th 
December  1868,  affirming  a  decision  of  the 
SudUer  Ameen  of  that  District,  dated  the 
2jth  April  1868. 

Brojendro  Coomar  Chowdhry  (Defendant), 

Appellant, 

versus 

Ram  Coomar  Holdar  and  others  (Plaintiffs), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and   Chun- 
der  Madhub  Ghose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ents. 

Where  a  tenure  was  brought  to  sale  by  a  landlord  in 
execution  of  a  decree  by  a  Revenue  Court  and  pur- 
chased by  him,  though  no  arrears  of  rent  were  due,  the 
Lower  Civil  Courts  were  held  to  have  been  justified  in 
concluding  that  the  sale  was  fraudulent,  and  in  setting 
it  aside  as  illegal. 

Bayley,  J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed  with  costs. 

Both  the  Courts  below  distinctly  find 
that  there  was  no  legal  sale  by  reason  of  the 
fact  that  there  were  no  arrears  due  upon  the 
tenure. 

The  first  Court  finds  in  clear  terms  that 
the  property  was  a  separate  property,  but 
that  it  was  falsely  sold  as  joint  property 
with  the  knowledge  of  the  zemindar,  and 
further  that  there  was  fraud  in  the  whole 
transaction,  and  that  such  fraud  vitiated  the 
sale  and  rendered  the  transaction  such  as  if 
there  was  no  sale  at  all. 

The  Lower  Appellate  Court,  although 
it  does  not  in  so  many  terms  state  that  the 
family  was  not  joint,  finds  as  a  fact  that 
there  was  fraud  in  the  sale,  and  it  is  clear, 


from  the  manner  in  which  the  Lower  Ap- 
pellate Court  puts  the  case  with  reference 
to  the  separate  shares  held  by  separate 
branches  of  the  family;  that  it  accepted  the 
plaintiff's  allegation  that  the  tenure  was  the 
joint  property  of  them  all  and  held  in  dis- 
tinct shares  by  them.  In  this  stage  of  facts 
recorded  by  it,  and  with  reference  to  there 
being  no  arrears  due,  the  Lower  Appellate 
Court  gave  a  verdict  in  favor  of  the  plaint- 
iffs, on  the  ground  that  fraud  vitiated  the 
sale.  I  see,  therefore,  no  ground  to  say 
that  the  Lower  Appellate  Court's  decision 
is  erroneous. 

It  is  strongly  pressed  that,  as  regards  the 
21  beegahs  held  by  Ram  Coomar,  there  is 
no  doubt  of  that  defendant's  liability,  and 
so  far,  therefore,  the  decree  of  the  Lower 
Appellate  Court  must  be  set  aside,  but,  in 
my  opinion,  when  there  is  a  clear  finding  of 
fact  that,  by  reason  of  the  property  being 
separate,  and  no  arrears  being  due  upon  it, 
the  act  of  the  zemindar  in  selling  the  pro- 
perty was  a  fraudulent  act,  and  that  the  sale, 
therefore',  was  null  and  void  in  law,  it 
cannot  be  held  good  as  regards  the  share  of 
Ram  Coomar. 

I  would,  therefore,  dismiss  this    appeal 
with  costs. 

Phear,  J. — I  think  also  that  this  special 
appeal  must  be  dismissed.  I  wish  only  to 
guard  myself  from  being  supposed  to  affirm 
the  proposition  that  the  Civil  Court  can 
set  aside  a  decree  of  the  Revenue  Court 
merely  on  the  ground  that  nothing  was,  in 
fact,  due  from  the  defendant  to  the  plaintiff, 
although  the  Revenue  Court  found  that 
something  was  so  due.  In  this  case,  there 
might  have  been,  I  think,  some  difficulty 
had  the  purchaser  been  a  stranger  who  had 
purchased  at  an  execution-sale  for  good 
consideration.  However,  the  fact  is  that 
the  purchaser  here  was  the  landlord  him- 
self, of  whom  the  first  Court  has  found  in 
distinct  terms  that  he  brought  this  suit 
with  the  fraudulent  intention  of  getting  the 
tenure  into  his  own  power  when  no  rent 
was  due,  and  the  Appeal  Court  has  also 
found  that  he  obtained  execution  with  the 
knowledge  that  no  rent  was  then  due.  It 
appears  to  me  that  there  is  ample  ground 
for  the  conclusion  to  which,  in  substance, 
I  understand  both  the  Courts  have  come, 
viz.,  that  the  execution-sale  was  brought 
about  fraudulently  by  the  landlord  himself, 
and  therefore  that  he  cannot  be  allowed  to 
retain  the  property  which  he  bought  at 
that  sale. 
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The  8th  January  1870. 

Present : 

The  HonT>le  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Rectification  of  decree— Review — Limitation. 

Case  No.  15190!  1 869. 

Special  Appeal  from  a  decision  passed  by 
Ike  Officiating  Additional  Judge  of 
Chittagong,  dated  the  roth  April  i86g, 
modifying  a  decision  of  the  Subordinate 
Judge  of  that  District,  dated  the  30th 
May  1868. 

Assnr  AH  (Judgment-debtor),  Appellant, 

versus 

Woolfutoonissa  and  others  (Decree-holders), 

Respondents. 

Baboo  Okhil  Chunder  Sein  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

A  petition  for  the  rectification  of  a  decree  is  not  differ- 
ent from  an  application  for  a  review  when  the  object  of 
tbe  rectification  is  to  alter  the  decision  of  the  Court ; 
and  such  a  petition  cannot  be  received  after  90  days 
without  just  and  reasonable  cause  for  the  delay  being 
shown  to  the  satisfaction  of  the  Court. 

Bayley,  J. — I  am  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court 
most  be  reversed  with  costs. 

The  point  complained  of  is  in  respect  of 
the  admission  of  an  application  for  review 
long  after  time  and  without  any  good  and 
sufficient  cause  shown. 

Section  377,  Act  VIII.  of  1859,  states 
that  an  application  for  review,  if  after  time, 
shall  be  admitted  only  "  if  the  party  pre- 
11  ferring  the  same  shall  be  able  to  show  just 
"and  reasonable  cause,  to  the  satisfaction 
"of  the  Court,  for  not  having  preferred 
" such  application  within  the  limited  period." 
In  the  present  case,  however,  no  cause 
whatever  has  been  stated  by  the  Lower  Ap- 
pellate Court,  for  admitting  the  application 
after  time.  It  only  states  that  such  a  peti- 
tion can  be  put  in  at  any  time,  but  this  is 
not  so  under  the  provisions  of  Act  VIII.  of 
l°59i  unless  sufficient  cause  has  been  shown 
**  to  the  delay. 

,  Now,  looking  to  the  facts  of  this  case, 
ft  appears  that  the  decree  was  passed  on  the 
4ib  July  1843.  The  decree  was  for  posses- 
^n  and  for  wassilat  and  interest,  but  posses- 
1100  was  not  obtained  and  interest  and 
•assilat  not  asked  for  until  21  years  after- 


wards, viz.,  until  the  year  1864.  On  the 
3rd  August  1864,  the  first  Court  held  that 
the  decree-holder  was  entitled  to  interest 
and  wassilat.  On  the  3rd  March  1865,  the 
Zillah  Judge  reversed  that  order,  and  held 
that  the  decree-holder  was  only  entitled  to 
interest  up  to  the  date  mentioned  in  the 
decree.  A  special  appeal  was  then  preferred 
against  that  order  to  the  High  Court,  and 
the  High  Court  on  the  1 8th  December  1865 
affirmed  the  order  of  the  Lower  Courts  On 
the  7th  July  1866,  the  decree-holder  filed  a 
petition  of  review  in  the  High  Court,  and 
the  High  Court  indicated  that  interest  was 
to  run  upon  a*ny  amount  due  under  the 
decree  which  remained  unpaid,  but  remarked 
that  the  proper  place  to  apply  to  was  the 
Court  which  originally  passed  the  decree. 

Then  come  the  present  proceedings,  and 
the  Judge  has  allowed  interest  and  wassilat 
to  the  decree-holder  up  to  the  final  reali- 
zation of  the  amount,  without  any  statement 
whatever  that  he  was  satisfied  as  to  there 
being  good  and  sufficient  cause  shown  for 
the  delay.  This  is  contrary  to  the  pro- 
visions of  the  law  and  the  decisions  of  this 
Ccfurt,  and  I,  therefore,  think  that  the  deci- 
sion of  the  Lower  Appellate  Court  must  be 
reversed  with  costs. 

Phear,   J. — I   concur.     I   am   unable  to 
agree  with  the  Judge  below  that  a  petition 
for  the  rectification  of  a  decree  is  different 
from  an  application  to  review  the  judgment 
of  the  Court  when  the  object  of  the  rectifi- 
cation is  to  alter  the  decision  of  the  Court, 
not  to   make   the   decree  conform    to    the 
previously  given  judgment.     And  I  entirely 
agree  with  Mr.  Justice  Bayley  that  in  this 
case  the  application  for  rectification  of  the 
decree   made    in    1868 — years    beyond  the 
limit  of  90  days — was  improperly  admitted. 
It   could   not  after    that   lapse  of  time  be 
lawfully  admitted  without  good  reason  made 
out   by    evidence,   and   there  is  no  sort  of 
evidence  referred  to  by  the  Judge  (it  is  not 
indeed  hinted  that  any  was  taken)  to  justify 
the  delay.     I  wish  also  to  add  that  I  doubt 
very  much  whether  the  Civil  Court  in   1843 
could  have  passed  a  decree  in  the  form  which 
the  amendment  gives  to  it,  for  the  7th  Rule 
of  the  nth  January   1839  only  enables  the 
Court,  upon    petition     subsequent    to    the 
decree,  to  amend    the   decree    by    adding 
wassilat  during  the  pendency  of  the  suit,  not 
wassilat  for  any  further  period ;  and  if  the 
Court  in  1843  had  no  such  power,  a  decree 
of  that  date,  as  amended  by  the  order  of  the 
30th  May  1868,  must  be  void. 
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The  8th  January  1870. 

Present: 

The   Hon'ble  E.  Jackson  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Excess  rent— Jurisdiction— Section  n,  Act 
XXIII.  of  x86i— Limitation— Clause  16,  Sec- 
tion 1,  Act  XIV.,  1859. 

Case  No.  1587  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  o£  Purneah,  dated 
the  1 8th  April  1869,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  30th  January  1869. 

Hur  Dyal  Mundul  (Plaintiff),  Appellant, 

versus 

Tirthanund  Thakoor  (Defendant), 
Respondent. 

Baboo   Roopnaih    Banerjee  for    Appellant. 

Baboo  Tarucknaih  Dutt  for  Respondent. 

.  A  sued  B  for  arrears  of  rent  at  50  rupees  per  annum, 
but  obtained  a  decree  for  half  that  rate.  In  appeal  that 
decision  was  reversed,  and  the  full  amount  decreed.  On 
special  appeal  this  judgment  was  set  aside,  and  the  rate 
decreed  by  the  first  Court  held  to  be  the  proper  rate. 
Meantime  A  had  sued  nut  execution  of  the  Lower 
Appellate  Court's  decree,  and  realized  rent  at  the  higher 
rate.  B  then  applied  to  the  Collector  to  recover  the 
excess  which  he  had  paid,  but  the  Collector  refused  to 
interfere  and  B  brought  a  suit  and  obtained  a  decree 
in  the  Civil  Court  for  the  excess  amount.  This  decree 
W&s  set  aside  by  the  Subordinate  Judge. 

Held  that  as  Section  11,  Act  XXIII.  of  1S61,  does 
not  apply  to  cases  before  a  Collector's  Court,  the 
Collector  might  have  taken  steps  to  have  the  excess 
payment  returned ;  but  as  he  did  not  exercise  a  proper 
jurisdiction,  and  an  injury  had  been  done,  it  was  not 
right  for  the  Subordinate  Judge  to  send  the  plaintiff 
back  to  the  Collector,  but  he  should  himself  have  decided 
the  case  finally. 

Held  that  on  the  Question  of  limitation,  such  cases 
fall  under  Clause  16,  Section  1,  Act  XIV.  of  1859. 

Jackson,  J. — The  plaintiff  prefers  this 
suit  to  recover  the  sum  "of  Rupees  1 1 2,  prin- 
cipal and  interest,  from  the  defendant  under 
the  following  circumstances  : — 

•  The  defendant  had  sued  the  plaintiff  for 
arrears  of  rent,  alleging  that  the  defendant's 
xent  was  at  the  rate  of  Rupees  50  per  an- 
num; The  present  plaintiff  in  answer  stated 
that  his  rent  was  Rupees  25  per  annum. 

.  In  the  first  Court,  there  was  a  decree  at  the 
rate  of  Rupees  25.  In  the  Appellate  Court, 
however,  that  decision  was  reversed,  and  a 
decree  was  passed  at  the  rate  of  Rupees  50. 


On  special  appeal,  the  Lower  Appellate 
Court's  judgment  was  set  aside,  and  the  rate 
decreed  by  the  first  Court  was  held  to  be 
the  proper  rate. 

In  the  meantime,  however,  the  present 
defendant  had  sued  out  execution  of  the 
Lower  Appellate  Court's  decree  at  the  higher 
rate,  and  had  realized  the  whole  of  the  rent 
at  the  higher  rate. 

The  present  plaintiff,  after  applying  to 
the  Collector  to  recover  the  excess  amount 
which  the  .defendant  had  in  this  way  real- 
ized, and  having  been  told  by  the  Collector 
that  he  could  not  interfere,  brought  this  suit 
in  the  Civil  Court  to  recover  the  amount 
which  the  defendant  had  wrongly  obtained 
from  him. 

In  the  first  Court  he  obtained  a  decree, 
but  in  the  Appellate  Court,  the  Subordinate 
Judge  of  Purneah  held,  first,  that  the  suit 
was  barred  by  the  Law  of  Limitation ;  and, 
secondly,  that  the  Collector  was  the  only 
authority  who  had  jurisdiction  to  refund  the 
excess  money,  and,  upon  that  view  of  the 
law,  the  Subordinate  Judge  dismissed  the 
suit. 

On  special  appeal,  it  is  contended  that  the 
Subordinate  Judge  was  wrong  on  both 
these  points. 

A  preliminary  objection  to  the  hearing  of 
the  special  appeal  arises  on  the  ground  that 
the  suit  is  one  in  the  nature  of  a  Small 
Cause  Court  suit;  the  suit  is  one  for  ordi- 
nary damages,  and  is  of  a  nature  that  it  might 
have  been  brought  in  a  Court  of  Small 
Causes,  and  therefore  no  special  appeal  lies 
to  this  Court.  This  objection,  however, 
was  not  directly  taken  by  the  opposite  side, 
but  it  is  one  which  goes  to  the  root  of  the 
special  appeal,  and  is  one  which  bars  the 
hearing  of  the  special  appeal.  But  looking 
to  all  the  facts  and  circumstances  of  this 
case,  there  appears\to  be  no  doubt  that  the 
Subordinate  Judge  had  jurisdiction;  and  if 
he  had  jurisdiction  in  the.  case  and  had 
refused  to  exercise  it,  this  Court  is  bound 
in  justice  to  the  party  injured  by  his  deci- 
sion to  see  that  that  jurisdiction  is  exer- 
cised. Under  Section  15  of  the  Charter, 
this  Court  has  authority  to  see  that  the 
Lower  Courts  carry  out  their  duties  correct- 
ly ;  and  the  present  is  certainly  a  case  in 
which,  under  Section  15  of  the  Charter,  the 
Lower  Appellate  Court  should  be  directed 
to  exercise  the  jurisdiction  which  it  pos- 
sesses under  the  law. 
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It  is  true,  as  the  Subordinate  Judge  has 
said,  that  the  Collector  might  have  exercis- 
ed bis  jurisdiction  in  the  first  instance,  and 
might  have  taken  steps  to  return  the  excess 
money  paid  by  the  defendant  through  the 
plaintiff's  fault. 

The  rules  regarding  execution-proceedings 
in  the  Civil  Court  and  in  the  Collector's 
Court  are  somewhat  different.  Section  1 1 ,  Act 
XXIII.  of  1861,  directs  that  "  all  questions 
"arising  between  the  parties  to  the  suit  in 
"which  the  decree  was  passed,  and  relating 
**  to  the  execution  of  the  decree,  shall  be  de- 
termined by  order  of  the  Court  executing 
the  decree,  and  not  by  a  separate  suit."  No 
such  law,  however,  applies  to  cases  before  a 
Collector's  Court.  That  Section  is  not  in 
any  way  made  applicable  to  cases  under  Act 
X.  of  1859. 

Under  such  circumstances,  as  the  Collect- 
or has  not  exercised  a  proper  jurisdiction, 
and  as  an  injury  has  clearly  been  done  to  the 
plaintiff,  the  claim  should  be  heard  by  the 
Civil  Court.  There  being  no  bar  to  such 
hearing,  it  is  not  right  that  the  Subordinate 
Judge  should  send  the  plaintiff  back  again 
to  the  Collector ;  he  should,  we  think,  hear 
the  appeal,  and  decide  the  case  finally. 

With  reference  to  his  decision  on  the 
question  of  limitation,  the  Subordinate 
Judge  does  not  state  under  what  Section  of 
the  Limitation  Law  he  holds  the  claim  to  be 
barred.  He  apparently  applies  a  three 
years'  limitation.  Amongst  all  the  different 
Sections  in  the  Limitation  Law,  there  is  no 
special  Section  which  refers  to  cases  of  this 
description.  Such  cases,  we  think,  fall  under 
Clause  16,  Section  1  of  the  Act,  which 
would  give  six  years'  limitation  from  the  lime 
when  the  cause  of  action  accrued.  In  the 
present  case,  it  is  admitted  that  the  plaint- 
iff's cause  of  action  accrued  on  the  1st 
August  1865,  when  the  High  Court  restored 
the  decision  of  the  first  Court;  and  there- 
fore the  plaintiff  is  not  barred. 

The  special  appeal  must  be  decreed,  and 
the  case  will  be  remanded  to  the  Subor- 
dinate Judge  in  order  that  he  may  restore  it 
to  his  file  and  proceed  to  try  it.  The  only 
issue  which  he  will  have  to  try  is  the  issue 
of  fact  whether  the  defendant's  allegation 
that  he  re-paid  the  excess  money  to  the 
plaintiff  is  correct  or  not. 

We  make  no  order  as  to  costs  of  this  Court, 
as  we  do  not  think  that  this  is  a  case  in  which 
costs  should  be  awarded. 


The  8th  January  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Security-bond  after  judgment — Execntion. 
Case  No.  421  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Midnapore, 
dated  the  4th  September  1869. 

Gujendro  Nar'ain  Roy  (Decree-holder), 

Appellant, 

versus 

Hemanginee  Dossee  (Judgment-debtor), 

Respondent. 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

A  security-bond  entered  into  subsequent  to  the  judg- 
ment and  by  one  who  was  not  a  party  to  the  original 
suit  cannot  t>e  enforced  in  a  summary  way  by  proceed- 
ings in  execution. 

Jackson,  J. — It  is  admitted  that  in  this 
case,  if  we  follow  the  ruling  in  the  case  of 
Ram  Kishen  Dass  versus  Hurkoo  Singh, 
reported  in  7  Weekly  Reporter,  page  327, 
the  appeal  of  the  decree-holder  must  fail, 
inasmuch  the  object  of  the  decree-holder 
in  this  case  is  to  enforce  in  a  summary  way 
by  proceedings  in  execution  a  security-bond 
entered  into  by  a  party  who  was  not  a  party 
to  the  original  suit,  and  entered  into  subse- 
quent to  the  judgment.  In  such  cases,  it  was 
held  by  the  learned  Judges  in  the  case 
referred  to  that  the  provisions  of  Section 
204  do  not  apply,  and  it  is  admitted  that 
there  is  no  other  provision  of  the  Civil 
Procedure  Code  under  which  such  security- 
bond  can  be  summarily  enforced.  I  myself 
consider  there  is  no  reason  whatever  for 
differing  from  the  opjnion  expressed  in  that 
case  as  to  the  meaning  of  Section  204. 
That  is  one  of  the  Sections  referring  to  the 
steps  which  may  be  taken,  and  to  the  mode 
of  commencing  proceedings  in  execution 
immediately  after  judgment ;  and  the  words 
of  the  Section  are :  "  Whenever  a  person  has 
"  become  liable  as  security  for  the  perform- 
"  ance  of  a  decree  or  of  any  part  thereof, 
"  the  decree  may  be  executed  against  such 
u  person. "  The  effect  of  that  clearly  is  to 
1  make  such  person  one  of  the  persons  against 
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whom  the  execution  may  be  applied  for 
and  taken  out  in  like  manner  as  against  the 
defendant.  The  Section  appears  to  go  no 
further,  and  not  to  contemplate  obligations 
or  engagements  entered  into  subsequent  to 
the  judgment.  I  think,  therefore,  that  on 
this  ground,  and  without  entering  into  the 
other  questions  which  are  somewhat  compli- 
cated in  their  nature,  the  appeal  of  the  de- 
cree-holder ought  to  be  dismissed  with  costs. 

Markby,  J. — I  am  of  the  same  opinion 
upon  the  authority  of  the  case  referred  to. 


The  ioth  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Execution— Liability  (personal  and  representa- 
tive)— Vexatious  process. 

Case  No.  439  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
3rd  July  iS6p,  affirming  an  order  of  the 
Moonsiff  of  that  District,  dated  the  i$th 
February  i86g. 

Prem  Lall  Gossamee  (Decree-holder), 

Appellant, 

versus 

Hosseinooddeen  and  others  (Judgment- 
debtors),  Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appel- 
lant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Where  successive  applications  for  execution  had  been 
made  for  years  against  a  party  merely  as  the  represent- 
at,ve  of  a  deceased  defendant,  it  was  held  that  cxecu- 
™nC??i  n<>t.be1  taken  out  against  him  personally  as 
one  of  the  original  defendants,  even  if  he  were  liable  in 
both  capacities. 

Jackson,  J. — I  think  we  ought  not  to 
interfere  with  the  judgment  of  the  Lower 
Appellate  Court  which  affirmed  the  order  of 
the  Court  below. 

The  suit  out  of  which  these  execution- 
proceedings  arose  was  one  for  rent,  and 
it  appears  that  Shuriutoollah,  Muslehood- 
deen, and  another,  were  defendants.  The 
decree  was  made,  not  against  any  person  by- 
name, but  against  the  defendant,  and  it 
appears  that,  after  the  passing  of  the  decree, 


execution  was  taken  out  against  Shuriut- 
oollah, and  against  him  alone ;  but  Shuriut- 
oollah dying  during  the  pendency  of  the 
proceedings,  the  plaintiff  carried  on  the  exe- 
cution against  Muslehooddeen  and  others, 
as  the  representatives  of  this  Shuriutoollah  ; 
and,  on  one  occasion,  the  Court  went  into 
evidence  to  try  whether  certain  property, 
against  which  plaintiff  sought  to  proceed  by 
way  of  execution,  had  come  into  the  hands 
of  these  parties  by  inheritance  from  Shuriut- 
oollah ;  and  when  it  appeared  that  such 
property  had'  not  come  into  their  hands,  the 
proceedings  were  dropped.  Again,  on  a 
further  occasion,  the  plaintiff  applied  for  the 
arrest  of  Muslehooddeen  as  being  the  per- 
sonal representative  of  Shuriutoollah.  Then, 
again,  the  Court  decided  that  Muslehood- 
deen was  not,  as  such  representative,  liable 
to  arrest,  and  refused  execution. 

The  plaintiff  now  seeks  to  execute  the 
decree  against  Muslehooddeen  personally, 
as  one  of  the  original  defendants,  and  liable 
to  satisfy  the  decree. 

The  Courts  below  have  found  that  he 
was  not  personally  liable ;  and  it  seems  to 
me,  from  the  terms  of  the  decree,  as  well  as 
from  the  conduct  of  the  parties  since,  that 
the  Courts  below  were  fully  justified  in 
coming  tq  that  conclusion,  and  in  holding, 
as  I  think  they  must  have  held,  that  it  was 
now  too  late  to  insist  upon  any  personal 
liability  of  Muslehooddeen  after  he  had  been 
treated  all  along  as  being  liable  merely  as  the 
representative  of  Shuriutoollah.  . 

It  might  have  been  very  difficult  to  resist 
the  plaintiff's  claim,  if,  in  the  first  instance, 
he  had  desired  to  execute  against  this  Musle- 
hooddeen, both  as  the  representative  of  Shuri- 
utoollah, and  also  as  a  co-defendant,  and 
therefore  jointly  liable.  This  was  not  done*. 
I  think  the  inference  fairly  arises  that  he 
was  not  personally  liable.  But  also  I 
incline  to  think  that,  if  Muslehooddeen 
were  clearly  liable  as  a  co-defendant-,  the 
plaintiff  ought,  in  proceeding  against  him 
in  execution,  to  avail  himself  of  every 
claim  against  him  that  was  available.  I 
think  it  very  doubtful  whether,  in  point 
of  law,  the  plaintiff  would  be  entitled  to 
proceed  separately  against  the  same  party, 
first  as  the  representative  of  a  co-defendant, 
and  afterwards  separately  as  a  co-defendant 
himself;  and,  without  wishing  at  present 
to  lay  it  down  that  such  proceedings  would 
b?  absolutely  illegal,  I  would  certainly  use 
the  fact  as  supplying  an  additional  reason 
why  we  should   approve  of  the  judgment 
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of  the  Court  below ;  and  if  the  case  were 
before  us  now  in  execution  of  the  decree, 
1  should  be  strongly  disposed  to  withhold 
execution  in  such  circumstances. 

I  think,  therefore,  that  the  decision  of  the 
Court  below  must  be  affirmed  with  costs. 

Markby,  J. — I  am  of  the  same  opinion. 
The  decree  which  it  is  sought  to  execute  is 
expressed  in  language  which  it  is  extremely 
difficult  to  interpret.  The  decree  after 
setting  out  the  pleadings  as  between  two 
plaintiffs  and  three  defendants,  proceeds  to 
give  a  decree  to  one  single  plaintiff,  and 
against  one  single  defendant,  without  nam- 
ing them.  It  is  possible  that,  immediately 
after  that  decree  was  passed,  it  might  have 
been  insisted  upon  that  that  meant  a  decree 
in  favor  of  all  the  plaintiffs  against  all  the 
defendants.  But  so  far  from  that  having 
been  done,  it  is  found  that  for  13  years 
successive  applications  for  execution  were 
made,  in  all  of  which  this  decree  was  treated 
as  a  decree  against  one  defendant  only, 
Shuriutoollah  I  think  the  Lower  Courts 
quite  rightly  held  that  it  is  now  too  late  to 
place  any  other  meaning  upon  the  decree 
than  as   a    decree    against    that    defendant 

only. 

On  the  other  point,  I  also  agree  in  think- 
ing the  Courts  ought,  if  they  have  the 
power,  and  it  appears  to  me  they  have  the 
power,  not  to  allow  process  of  execution  to 
be  used  vexatiously  against  any  defendant; 
and  I  think  it  would  under  ordinary  circum- 
stances be  a  vexatious  use  of  the  process 
of  the  Court,  where  a  man  is  liable  on  his 
own  account  and  also  as  representative  of 
a  deceased  judgment-debtor,  to  allow  execu- 
tion to  be  taken  out  against  him,  first  in  one 
capacity,  and  then  in  another. 

The  1  oth  January  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Mesne-profits. 
Case  No.  406  of  1869. 
Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Additional  Judge  of  Hooghly, 
dated  the  21st  August  1869,  affirming 
an  order  of  the  Moonsiff  of  Seramporey 
dated  the  19th  January  1869, 

Soudaminee  Dabee  (Judgment-debtor),  Ap- 
pellant, 

versus 

Anund  Chunder  Haldar  (Decree-holder), 

Respondent. 


Baboo  Bam  a  Churn  Banerjee  for  Appellant. 

Baboo  Umbika  Churn  Banerjee  for 
Respondent. 

Where  the  plaintiff  is  cultivator,  or  himself  uses  or 
wishes  to  use  the  land,  the  principle  on  which  wassilat 
decreed  to  him  ought  to  be  calculated,  is  what  he  would 
have  made  by  himself  holding  possession. 

Any  produce  of  the  land  of  whatever  kind  that  the 
wrongful  possessor  has  appropriated  to  his  own  use  in 
the  course  of  his  possession,  may  be  treated  as  mesne* 
profits  which  the  plaintiff  is  entitled  to  recover. 

Jackson,  J. — I  think  the  decision  of  the 
Lower  Courts  in  this  case  is  quite  right. 
The  Moonsiff  has  cited,  as  an  authority  for 
the  principle  on  which  he  assessed  wassilat, 
a  decision  of  a  Full  Bench  of  this  Court 
which  seems  to  be  applicable  to  this  case. 
That  which  is  cited  by  the  vakeel  of  the 
special  appellant  from  9  Weekly  Reporter 
445,  is  one  applicable  to  the  case  then  before 
the  Court,  but  not,  as  I  think,  to  the  case 
of  wassilat  in  general.  The  land  and  the 
wassilat  claimed  in  that  case  were  of  a 
somewhat  special  nature.  The  plaintiff  in 
that  case  claimed  to  be  allowed  wassilat,  tak- 
ing as  the  basis  of  his  claim  the  value  of  an 
exceptional  crop ;  and  the  Court  declined 
to  give  that.  But  that  case  seems  to  be 
quite  distinguishable  from  the  present. 

Then  we  are  asked  to  interfere  with  the 
order  of  the  Moonsiff  on  the  ground  that  he 
has  included  as  wassilat  180  rupees,  being 
the  value  of  bamboo  trees  cut  down  by  the 
defendant  while  in  occupation  of  the  land, 
and  7  rupees,  the  value  of  a  jack-fruit  tree 
also  cut  down. 

The  bamboo  trees  cut  down  were  clearly 
part  of  the  produce  of  the  land,  a  large 
portion  of  which  was  covered  by  clumps  of 
bamboo  trees.  As  to  the  value  of  the  jack- 
fruit  tree,  it  is  not  stated  under  what  cir- 
cumstances that  tree  was  cut.  It  may  be 
and  probably  was  the  case,  that  the  tree 
being  no  longer  fit  for  bearing  fruit,  the 
defendant  had  cut  it  down  and  consumed 
the  wood  in  burning  or  other  purposes ;  and 
if  that  was  so,  it  would  come  within  the 
description  of  wassilat,  arid  there  would 
be  no  error  in  making  the  defendant  ac- 
countable. I  think  the  appeal  is  perfectly 
groundless  and  vexatious,  and  the  judg- 
ment of  the  Lower  Court  must  be  affirmed 
with  costs. 

Markby,  J. — 1  am  of  the  same  opinion. 
It  appears  to  me  that  both  the  cases  from 
the  Full  Bench  only  speak  of  the  collections 
made  from  the  land,  and  that  it  was  never 
intended  to  be  laid  down  in  those  cases  as 
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a  proposition  of  law  that  a  man  who  was 
himself  a  cultivator,  as  was  the  plaintiff  in 
this  case,  was  not  to  recover  the  profits 
which  he  would  have  made  out  of  the  land 
by  his  own  cultivation.  The  collections 
of  the  land  may  be  a  very  proper  criterion 
where  the  plaintiff  is  not  himself  the  cultiva- 
tor; but  where  the  plaintiff  is  cultivator  or 
himself  uses  or  wishes  to  use  the  land,  the 
principle  on  which  wassilat  ought  to  be  cal- 
culated isy  I  think,  what  he  himself  would 
have  made  by  himself  holding  possession  of 
the  land. 

As  regards  the  other  point,  without  going 
into  the  question  whether  or  not  mesne-profits 
are  strictly  speaking  damages,  I  think  the 
plaintiff  is  entitled  when  he  recovers  mesne- 
profits  to  treat  as  part  of  them,  any  produce 
of  the  land,  of  whatever  kind  it  may  be,  that 
the  wrongful  possessor  has  appropriated  to 
his  own  use  in  the  course  of  his  possession, 
which  would  include  all  the  items  whicn 
the  Lower  Court  has  included  in  this  case. 


The  ioth  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Proceedings  in  execution — Confirmation  of 
sale —  Sale-proceeds. 

Case  No.  444  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by    the    Additional    Judge    of  Hooghly, 
dated  the  14th  A  ugust  i86q,  affirming  an 
order  0/  the  Second  Subordinate  Judge  of 
that  District,  dated  the  4th  December  1868. 

Maharaj  Dheraj  Mahatab  Chand  Bahadoor 
(Decree-holder),  Appellant, 

versus 

Ram  Brohmo  Mullick  and  another  (Judg- 
ment-debtors), Respondents. 

Baboo  Juggadanund  Mookerjee  for  Ap- 
pellant. 

Baboo  Becharam  Mookerjee  for  Respondents. 

Where  an  execution-sale  was  confirmed  by  a  Court 
of  its  own  motion  without  an  application  from  the 
judgment-creditor,  and  the  latter  subsequently  drew 
out  the  sale-proceeds  : 

Hkld  that  neither  of  the  two  acts  was  a  proceeding 
taken  by  the  judgment -creditor  in  execution  of  his 
decree. 

Jackson,  J. — This  is  a  case  relating  to 
execution-proceedings,  the  application  to 
execute  having  been  preferred  on  the  18th 
April  1865. 


Previously  to  the  application,  the  sale  of 
the  judgment-debtor's  property  had  taken 
place  on  the  13th  March  1862.  That  sale 
was  confirmed  by  the  Court  on  the  22nd 
April,  and  the  money-proceeds  of  the  sale 
were  drawn  out  on  the  29th  May.  The 
sale,  consequently,  had  taken  place  more 
than  three  years  before  the  application,  but 
the  confirmation  and  drawing  of  the  money 
were  within  three  years.  The  question  is, 
whether  either  of  these  two  acts  can  be 
relied  on  by  the  decree-holder  as  proceedings 
taken  by  him  within  three  years  so  as  to 
enable  him  to  proceed. 

It  appears  to  me  that  we  ought  to  follow 
the  ruling  in  8  Weekly  Reporter,  page 
359,  which  has  been  followed  on  another 
occasion  in  9  Weekly  Reporter,  page  100. 
In  both  those  cases,  as  well  as  in  the  case 
before  us,  the  confirmation  of  the  sale 
appears  to  have  been  purely  of  a  formal 
character,  and  it  was  not  shown  that  any 
substantive  application  for  that  purpose  by 
the  decree- holder  had  taken  place,  or  that 
the  decree-holder  had  to  resist  any  objec- 
tions to  the  sale  on  the  part  of  the  judg- 
ment-debtor. 

We  have  been  referred  to  a  case  in  10 
Weekly  Reporter,  page  224,  in  which  a 
confirmation  of  the  sale,  coupled  with  the 
taking  of  the  money  realized  by  the  sale, 
were  referred  to  and  affirmed  as  being 
proceedings  taken  by  the  execution-creditor. 
That  case  appears  to  me  to  be  clearly  dis- 
tinguishable from  the  present,  because  in 
that  case,  after  the  sale,  there  was  an  objec- 
tion on  the  part  of  the  judgment-debtor, 
and  it  was  after  contest  between  him  and 
the  execution-creditor,  and  therefore  not  by 
the  Court  of  its  own  motion,  that  the  sale 
was  confirmed.  Mr.  Justice  Bayley  says  in 
his  judgment  in  that  case:  "The  decision 
"  quoted  from  9  Weekly  Reporter,  page  10, 
"  by  which  I  presume  is  meant  page  100, 
"  has  no  bearing  on  the  circumstances  of 
"  this  case.  There  it  was  held  that  a  mere 
"  formal  confirmation  was  not  a  proceeding. 
11  But  here  we  have  special  appellant  object- 
"  ing,  his  objections  set  aside,  the  sale 
"'upheld,  and  then  the  money  taken,  which 
'*  certainly  is,  to  my  mind,  a  proceeding." 
I  understand  that  the  learned  Judge  looked 
upon  all  that  taken  together,  namely, 
the  objection  on  the  part  of  the  judgment- 
debtor,  the  setting  aside  of  the  objection, 
the  confirmation  of  the  sale,  and  then  the 
taking  out  of  the  money,  as  being  a  pro- 
ceeding on  which  the  decree-holder  could 
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rely.  Mr.  Justice  Mitter,  indeed,  in  his 
judgment  in  that  case,  seems  to  go  some- 
what further.  He  says :  "  The  decree-holder 
"received  the  proceeds  of  sale  subsequent 
uto  such  a  proceeding,  and  the  receipt  of 
"sale-proceeds  was  undoubtedly  a  proceed- 
ing within  the  meaning  of  the  Sec- 
"tion."  If  I  understand  the  learned  Judge 
aright,  this  would  include  the  case  of  a 
decree-holder  who,  for  his  own  benefit, 
allowed  the  sale-proceeds  to  remain  for  10 
or  even  20  years  in  the  Collector's  treasury, 
and  then  applied  and  drew  the  money  out. 
It  seems  to  me,  with  great  respect,  that  the 
law  would  not  enabje  a  decree-holder,  by 
the  mere  circumstance  of  allowing  money 
which  was  at  his  disposal  to  remain  in  the 
Collector's  treasury  for  such  a  period  as 
might  be  convenient  to  him,  to  give  himself 
a  period  of  limitation  within  which  to  carry 
on  execution-proceedings.  But  that,  I 
understand,  is  merely  an  expression  of  the 
learned  Judge's  opinion  perhaps  not  very 
much  considered,  and  not  necessary  for  the 
decision  of  the  case,  and,  at  any  rate,  not 
the  decision  of  the  Court.  That,  I  appre- 
hend, must  be  contained  in  the  judgment 
of  Mr.  Justice  Bayley.  I,  therefore,  see 
no  reason  to  depart  from  the  view  which  I 
expressed  in  the  case  reported  in  8  Weekly 
Reporter. 

I  think  in  this  case  the  execution-creditor 
»as  barred,  and  that  the  judgment  of  the 
Court  below  must  be  affirmed  with  costs. 

Markby,  jr.— I  also  think  that  this  special 
appeal  must  be  dismissed.  I  quite  agree 
that  the  payment  of  money  out  of  Court 
10  lhe  judgment- debtor. on  the  29th  of  May 
1862  cannot  be  considered  as  a  proceeding 
within  the  meaning  of  Section  20,  Act  XIV. 
of  1859. 

With  regard  to  the  confirmation  of  the 
j*fc>  I  am  not  at  present  prepared  to  say 
™  a  Court,  .under  Section  256  of  the 
^ode  of  Civil  Procedure,  is  bound  of  its 
own  mere  motion  to  confirm  a  sale  30  days 
a«er  the  sate  has  taken  place  to  which  no 
objection  ha*s  been  made  ;  nor  am  I  prepared 
«  saX,  that,  if  the  sale  be  confirmed  upon 
^application  of  the  judgment-debtor,  even 
lAough  no  opposition  be  raised  on  behalf  of 

\*l  P*r^°n' that  that  rai&ht  not  be  a  proceed- 
«*  within  the  meaning  of  Section  20;  nor 

hiv    £ertain  that  the  two   decisions  which 
*£  been   referred    to   go   to   that   extent. 

in  thC°Ver' li  d°eS  not  aPPear  t0  be  necessary 

DoinJ!  °kSe  t0  exPress  any  opinion  on  those 

ttbftn  ,1       use>  whether  or  not  the  Court 

•wona  to  confirm  a  sale  of  its  own  motion, 
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it  seems  clear  that  that  was  the  course  taken 
in  this  case,  and  that  the  sale  was  confirmed 
by  the  Court,  not  upon  any  application 
made  on  behalf  of  the  judgment-debtor, 
but  as  a  matter  of  routine ;  and  I  am  at  a 
loss  to  see  how  any  steps  taken  by  the  Court 
itself  of  its  own  motion,  can  be  considered 
as  a  proceeding  by  the  execution-creditor 
taken  in  execution  of  the  decree.  A  pro- 
ceeding taken  in  execution  of  the  decree 
must  mean  a  proceeding  taken  by  the  judg- 
ment-debtor himself.  This,  therefore,  gets 
rid  of  all  question  as  to  whether  the  con- 
firmation of  the  sale  by  the  Court  on  the 
22nd  April  1862  was  a  proceeding  taken 
in  execution  of  the  decree.  That  being  so, 
more  than  three  years  have  elapsed  since 
the  last  proceeding  was  taken,  and  the 
decree  is  barred. 


The  10th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Costs— Special  appeal. 

Case  No.  458  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
gth  July  i86gy  affirming  an  order  of  the 
Subordinate  Judge  of  that  District^ 
dated  the  14th  December  1868. 

Digambur  Chatterjee  and  others  (Objectors), 

Appellants, 

versus 

Ram  Roodro  Gungopadhya  and  others 
(Decree-holders),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Nil  Madhub  Sein  for 
Respondents. 

If  a  case  after  being  decided  in  appeal  by  the  Zillah 
Court  is  brought  before  the  High  Court  in  special 
appeal  and  is  remanded,  the  costs  of  the  special  appeal 
can  only  be  recovered  if  the  High  Court's  order  of 
remand  provides  that  they  are  to  abide  the  decision  on 
appeal  below. 

Jackson,  J. — I  think  it  quite  clear  that 
the  respondents  in  this  case,  the  defendants, 
were  not  entitled  to  the  costs  that  have 
been  ordered  by  the  Courts  below.  They 
were  some  of  the  defendants  in  the  suit 
brought  by  the  plaintiff  to  recover  a  quantity 
of  land.    They  separated   in   their  defence 
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from  the  other  defendants,  and  showed  that 
they  were  interested  only  in  18  cotuhs 
out  of  the  whole  quantity  of  land  in  the 
suit.  Judgment  was  given  against  them. 
They  appealed  to  the  Zillah  Judge  in 
respect  of  the  18  cottahs,  and  also  in 
respect  of  the  costs  of  suit.  The  Judge, 
on  hearing  that  appeal,  first  reversed  the 
decision  of  the  Court  below  in  regard  to 
the  18  cottahs,  and  made  an  order  also  in 
their  favor  relating  to  the  costs  of  the  suit. 

The  decision  was  brought  in  special  appeal 
before  the  High  Court,  and  the  High  Court 
finding  that  the«e  had  not  been  a  proper 
trial,  and  thai  the  proper  issues  had  not 
been  framed,  set  aside  the  judgment  of  the 
Court  below,  and  remanded  the  suit  for  a 
new  trial  in  the  Lower  Appellate  Court. 

Upon  that  fresh  trial,  the  Judge  came 
to  a  different  conclusion  from  what  he  had 
at  first  come  to,  and  confirmed  the  judgment 
of  the  Principal  Sudder  Ameen  in  respect 
of  the  18  cottahs.  Then  he  added  :  "  Except 
"in  regard  to  the  18  cottahs,  the  previous 
"  decision  is  not  interfered  with." 

On  that,  these  defendants  have  founded 
a  claim  not  only  to  the  costs  allowed  them 
by  the  first  decision  of  the  Lower  Appellate 
Court,  but  also  to  the  whole  of  their  costs 
in  all  the  Courts  excepting  such  as  would 
properly  arise  out  of  trie  claim  for  18 
cottahs  of  land. 

It  seems  to  me,  in  the  first  place,  that  the 
Judge  could  not  give  them,  by  such  lan- 
guage as  is  relied  upon,  the  costs  in  question  ; 
and,  in  the  next  place,  it  seems  to  me  very 
doubtful  whether  the  Judge  intended  to 
give  them  any  thing  at  all ;  and,  further,  if 
he  intended  to  give  them  any  thing,  he  only 
could  have  meant  to  give  the  costs  awarded 
by  his  previous  decision.  By  Section  360 
of  the  Code  of  Civil  Procedure,  the  decree 
of  the  Appellate  Court  ought  to  contain 
in  addition  to  other  things,  a  specification 
of  the  costs  incurred  in  the  appeal,  and  to 
direct  by  what  parties  and  in  what  propor- 
tion such  costs  and  the  costs  of  the  original 
suit  are  to  be  paid.  If  a  case,  after  being 
decided  in  appeal  in  the  Zillah  Court,  is 
brought  before  the  High  Court  in  special 
appeal,  and  the  High  Court  think  fit  to 
order,  in  remanding  the  case,  that  the  costs 
shall  abide  the  decision  on  appeal  below, 
no  doubt  such  an  order  would  have  the 
effect  of  entitling  the  party  who  afterwards 
succeeds  below  to  his  costs  in  the  High 
Court  as  specified  by  the  decree  of  the  High 
Court;    but    such    an    order    and    such  a 


specification  would  be  necessary  to  enable 
the  costs  of  the  High  Court  to  be  recovered 
in  such  circumstances. 

The  decree  of  the  Zillah  Judge  on  the 
second  occasion,  bearing  date  the  30th  of 
May  1864,  is  quite  clear,  gives  the  ap- 
pellant nothing,  but  only  adjudges  that  the 
appellant  shall  pay  some  portion  of  the 
costs  of  the  respondents,  and  that  the 
respondents  shall  pay  the  remainder  of  their 
own  costs.  That  being  so,  it  seems  to 
me  upon  the  whole  case,  that  there  is 
nothing  which  these  defendants,  appellants 
before  the  Judge,  are  entitled  to  execute  as 
against  the  plaintiffs  in  the  shape  of  costs, 
except  only  the  costs  of  certain  miscellane- 
ous proceedings  which  are  to  be  found  at 
the  foot  of  column  6  of  the  application  to 
execute,  and  in  respect  of  which  no  objection 
is  raised  by  the  special  appellant  before 
us.  He  admits  his  liability  to  pay  those 
costs,  but  in  regard  to  the  larger  sum  of 
costs,  viz.,  586  rupees,  arising  out  of  the  ori- 
ginal proceedings,  he  successfully  maintains 
that  he  is  not  liable.  The  decision  of  the 
Court  below  must  to  that  extent  be  reversed 
with  costs. 

Markby,  J. — 1  concur  in  thinking  that  the 
defendants  are  not  entitled  to  the  costs  in 
dispute. 


The  10th  January  1870. 
Present  ; 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

judges. 

Execution— Bona  fides. 

Case  No.  459  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Officiating  Judge  of  Hooghly,  dated 
the  26th  A  ugust  i86g,  reversing  an  order 
passed  by  the  Moonsiff  of  that  District, 
dated  the  3rd  May  t86g. 

Ram  Dhun  Goor  (one  of  the  Judgment-debt- 
ors), Appellant, 

7'ersus 

Gooroo  Dossee  Dossee  (Decree-holder), 

Respondent. 
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Baboo  Tarucknath  Sein  for  Appellant. 
Baboo  Tarucknath  Dutt  for  Respondent. 


Where  a  decree-holder  apolied  for  execution  just  one 
dav  before  the  limitation  of  three  years  had  expired,  and 
did  nothing-  further  in  the  matter,  after  notice  had  been 

l«Ctl»*i   ■ton A    nhirnn/l     «»<-.      <..._ 1       ?*.     I        I    t    .         1  • 


issued  and  returned  as  served,  it  was  held  to  be  a  just 
inference  that  his  proceedings  were  not  bond  fide. 
Proof  of  actual  service  of  notice  is  not  requisite. 

The  words  bond  fide  in  Section  20,  Act  XI V.  of  1850, 
explained. 

Jackson,  J. — The  decision  of  the  Judge  in 
this  matter  is  insufficient.  This  is  a  case  of 
executing  a  decree  which  bore  date  the  28th 
November  1863.  The  decree-holder  made 
an  application  to  execute  on  the  27th  Novem- 
ber 1866.  and  thereupon  the  Court,  as  re- 
quired by  law,  ordered  notice  to  issue  to  the 
jadgment-debtor.  It  being  objected  that 
execution  was  barred,  evidence  was  gone 
into  as  to  the  actual  service  of  the  notice. 

The  Moonsiff  held  that  service  of  notice 
had  not  been  proved  ;  but  the  Judge,  con- 
sidering that  a  certain  latitude  was  allowed 
to  ladies  in  respect  of  proving  service, 
thought  that  the  decree-holder  had  done 
enough.  He  observes  also :  "  The  presump- 
tion, however,  is  that  proceedings  are 
"  bond  fide  until  mala  fides  is  proved." 

In  support  of  this  proposition,  he  cites  a 
case  in  9  Weekly  Reporter  444.  I  think 
thai,  if  the  Judge  had  taken  the  trouble  to 
read  that  case  a  little  more  carefully  than  he 
appears  to  have  done,  he  would  have  found 
something  which  would  have  guided  him  in 
this  case.  The  judgment  referred  to  says  : 
||  I  have  always  understood,  and  I  believe 
"the  view  to  be  endorsed  by  the  majority 
"of  my  learned  colleagues,  if  not  all  of  them, 
"that,  where  the  question  of  good  faith 
''arises,  the  Court  will  generally  presume 
||that  proceedings  were  bond  fide,  and 
||  that  it  lies  upon  the  party  who  im- 
"pugns  those  proceedings,  or  alleges  them 
'*  to  be  insufficient,  to  show,  or  at  any  rate 
||  to  suggest,  something  from  which  the 
"  Court   may  infer  that  thev  were  not  bond 

Now,  the  circumstance  suggested  in 
this  case  was  that,  the  decree-holder  hav- 
ing applied  to  execute  his  decree  just  one 
day  before  the  three  years  had  expired, 
nonce  of  the  application  was  issued,  and, 
according  to  the  returns  made  upon  that 
nonce,  it  appeared  that  service  had  been 
Reeled.  That  being  so,  the  decree-holder 
might  have  gone  on  to  attach  the  property 
w  arrest  the  person  of  the  judgment-debtor, 
"e  did  neither  of  these  things,  and  did  no- 
toing  further  whatever.  That  state  of  facts, 
l  uunk,  is  one  from  which  the  Court  might 


justly  be  asked  to  infer,  and  was  asked  to 
infer,  that  the    proceedings   were  not   bond 
fide,  that  is,  taken  with  a  real  intention  to 
enforce  the  decree. 

I  quite  agree  with  the  Judge  where  he 
says  that  proof  of  actual  service  of  notice 
is  not  requisite.  So  far  from  that  being 
the  case,  proof  of  the  failure  to  serve  notice 
notwithstanding  diligence  shown  by  the 
decree-holder  would  be  a  circumstance  in 
the  decree-holder's  favor,  because  notice 
not  having  been  served,  notwithstanding 
every  effort  to  serve  it.  the  decree-holder 
might  not  be  allowed  to  proceed.  I  think, 
therefore,  the  case  must  go  back  to  the 
Lower  Appellate  Court,  in  order  that  it  may 
consider,  regard  being  had  to  the  whole  of 
the  proceedings,  whether  the  application 
made  on  the  27th  November  1866  was 
really  made  with  the  intention  of  enforcing 
the  decree,  or  merely  as  a  colorable  proceed- 
ing taken  for  the  purpose  of  keeping  the 
decree  formally  alive. 

Markby,  J. — I  am  of  the  same  opinion. 
I  think  some  confusion  has  arisen  in  this 
case,  as  well  as  in  many  other  similar  ones 
which  I  have  heard,  by  a  misunderstanding 
of  the  words  bond  fide.  The  words  bond  fide, 
do  not  occur  in  Section  20,  Act  XIV.  of 
1859  ;  and  when  it  is  said  that  the  proceed- 
ing which  is  necessary  to  keep  the  decree 
alive  has  been  taken  bond  fide,  that,  it 
appears  to  me,  means  no  more  than  this, 
that  proceedings  must  be  taken,  not  merely 
for  the  purpose  of  avoiding  the  consequences 
of  that  Section,  but,  really,  for  the  purpose 
of  obtaining  the  fruits  of  the  decree. 


The  nth  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Appeal  to  Privy  Council— Tender  of  security— 
Registration— Stamps. 

Case  No.  413  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Dacca,  dated 
the  29th  June  1869. 

Mr.  A.  D.  Dunne  (Decree-holder),  Appellant, 

versus 

Ameeroonissa  Khatoon  and  others  (Judg- 
ment-debtors), Respondents. 
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jl/r.  G.  C  Paul  and  ifafow  Ashootosh 
Chalterjee  for  Appellant. 

£<2 fo<w  Romesh  Chunder  Miller  and  Afa/**/ 
Chunder  Sein  for  Respondents. 

The  High  Court  having  ordered  a  judgment-debtor, 
pending  an  appeal  to  the  Privy  Council,  to  furnish 
security  within  two  months,  he  put  in  a  petition  in  the 
Zillah  Court  on  the  last  day  allowed  by  the  order, 
tendering  a  dur-putnee  mehal  as  security  ;  and  on  the 
day  following,  gave  an  unregistered  security-bond.  The 
Judge  rejected  the  bond. 

H8LD  that  the  bond  was  not  required  to  be  register- 
ed until  the  security  had  been  accepted ;  and  that  the 
Judge  should  have  directed  an  investigation  into  ihe 
goodness  and  sufficiency  or  otherwise  of  the  property 
tendered. 

Held  that  the  objection  taken  on  the  ground  that  the 
bond  was  engrossed  on  an  8-annas  stamp  threaded  to 
other  stamps  aggregating  the  full  value,  in  violation  of 
the  rules  of  the  Revenue  Department,  was  merely  tech- 
nical, and  did  not  affect  the  merits  of  the  case. 

Bayley,  J.— I  am  of  opinion  that  the 
Judgment  of  the  Lower  Appellate  Court  in 
this  case  must  be  reversed,  but  without  costs. 

The  order  of  this  Court,  dated  the  26th 
April  1869,  was  to  the  effect  that  the  ap- 
pellant before  us  should  furnish  security 
within  the  period  of  two  months.  That 
period  expired  on  the  25th  June  1869.  On 
the  24th  June  1869,  the  appellant  put  in  a 
petition  to  the  Zillah  Court,  stating  that  he 
tendered  a  certain  dur-putnee  mehal  as 
security,  and  on  the  25th  June  gave  a  se- 
curity-bond. It  is  admitted  that  this  securi- 
ty-bond was  not  registered. 

The  Judge  below  records  his  judgment  on 
the  26th  June  in  these  terms:  u  The  peti- 
"  tion  was  put  in  as  the  Court  rose  on  the 
"last  date  allowed  by  the  High  Court's 
"  order.  The  bond  is  engrossed  on  an  eight- 
"  annas  stamp,  and  threaded  to  other  stamps 
"worth  Rupees  60.  The  property  pledged 
"  is  landed  property,  the  value  of  which,  for 
"  this  purpose,  will  have  to  be  carefully  in- 
vestigated. The  bond  is  not  registered. 
"  In  short,  the  petition  is  hastily  put  in  at  the 
"  last  moment,  and  is  insufficient  for  its  pur- 
"  pose  in  law.    Being  so  hastily  put  in,  and 


"  there  being  no  guarantee  that  the  pro- 
"  perty  pledged  will  turn  out  available,  I 
"  do  not  think  the  petitioner  is  entitled  to 
"  any  indulgence.  I  reject  the  bond  tender- 
"  ed." 

Mr.  Paul  for  the  appellant  before  us  urges, 
firstly,  that  the  bond  was  not  required  to 
be  registered  ;  and,  secondly,  that,  even  if  it 
was,  the  appellant  was  not  bound  to  take 
measures  to  register  it  until  the  security 
was  accepted  by  the  Court.  Further,  that, 
if  the  Court  had  accepted  the.  security,  and 
thought  that  registration  of  the  bond  was 
necessary,  it  should  have  given  the  appellant 
a  reasonable  time  to  do  it,  but  that  the  ap- 
pellant was  not  bound  to  encumber  his  pro- 
perty by  a  registered  bond  until  the  s  curity, 
as  required,  had  been  accepted  by  the  Court. 
It  is  also  added  that  full  stamps  were  put 
in  by  the  appellant,  though  separately,  and 
thus  not  in  strict  accordance  with  the  rules 
of  the  Revenue  Authorities'  administration. 

I  think  that  these  objections  are  good. 
The  petition  of  the  24th  June  1869  was  a 
tender  of  the  security-bond,  and  a  definition 
of  the  properties  which  is  considered  by 
the  appellant  sufficient'to  cover  the  liabilities 
undertaken  by  him,  and  leaving  the  Court 
to  accept  it  or  not,  but  submitting  that  the 
security-bond  was  sufficient  to  answer  the 
purpose  of  the  High  Court's  order  of  the 
26th  April  1869. 

Now.  looking  to  the  terms  of  Section  49, 
Aft  XX.  of  1866,  it  is  quite  true  that  the 
law  says  that — "No  instrument  required  by 
"  Section  17  to  be  registered  shall  be  received 
"  in  evidence  in  any  civil  proceeding  in 
"  any  Court,  or  shall  be  acted  on  by  any 
"  public  servant  as  defined  in  the  Indian 
"  Penal  Lode,  or  shall  affect  any  property 
if  comprised  therein,  unless  it  shall  have 
"  been  registered  in  accordance  with  the 
"  provisions  of  this  Aft."  But  I  do  not 
think  that  it  can  be  reasonably  said  that 
the  bond  was  required  to  be  registered  under 
Section  17  until  the  security  had  been 
accepted,  because,  until  it  had  been  accepted, 
it  was  no  security-bond  for  the  purpose  of 
carrying  out  the  order  made,  viz.,  that  of 
giving  security  for  the  appeal  to  Her  Majesty 
in  Council.  'Further,  I  think  that,  even  if 
the  Court  had  been  of  opinion  that  the  secu- 
rity-bond was  one  which  ought  to  have  been 
admitted,  or  that  the  property  covered  by  it 
was  not  sufficient — an  objection  which  has 
not  been  taken  on  the  other  side — it  was 
the  duty  of  the  Court  to  have  pointed  out  to^ 
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the  appellant  that  registration  of  the  bond  was 
necessary  to  make  it  a  complete  security- 
bond,  and  to  have  it  registered  accordingly. 
This  proceeding  would  have  produced  no 
unnecessary  delay,  for  the  Judge's  Court  and 
the  Registrar's  office  were  in  the  same  town, 
and  not  very  distant  from  each  other.  It  is 
true  that  the  appellant  did  delay  till  the 
very  last  day  of  the  two  months  given  by 
the  High  Court,  and  it  is  strongly  pressed 
by  Baboo  Romesh  Chunder  Mitter  that  the 
appellant  should  have  furnished,  and  not 
merely  tendered  security  within  such  time 
as  would  ordinarily  have  been  sufficient  to 
complete  an  investigation  upon  the  point 
within  those  two  months,  and  thus  to  carry 
out  the  order  of  the  High  Court.  I  admit 
there  is  some  force  in  this  argument,  but  at 
the  same  time  I  would  observe  that,  if  the 
security-bond,  in  the  Judge's  opinion,  after 
due  enquiry  proved  good  and  sufficient,  that 
would  have  given  the  judgment-debtor  full 
security  in  the  matter  of  his  Privy  Council 
appeal. 

As  to  the  stamps,  although  the  rules  for 
the  purpose  of  revenue-administration  re- 
quire them  not  to  be  put  in  in  the  shape 
that  they  have  been  put  in  in  this  case,  yet 
I  think  it  is  after  all  a  mere  technical  objec- 
tion not  affecting  the  merits  of  the  case. 

On  the  whole,  therefore,  I  think  that  the 
judicial  discretion  of  the  Judge  below  would 
have  been  better  exercised  by  receiving  the 
security-bond  for  investigation,  then  direct- 
ing an  investigation  by  a  proper  officer  of  the 
Court  into  the  sufficiency  or  otherwise  of 
the  property  covered  by  it,  and  then,  if 
necessary,  granting  the  appellant  a  further 
short  time  for  the  registration  of  the  bond. 

In  this  view,  I  would  reverse  the  order 
of  the  Lower  Court,  and  remit  the  case  for 
an  enquiry  as  to  the  sufficiency  or  otherwise 
of  the  property  offered  to  be  secured  and 
then  for  registration  of  the  bond. 

Hobhouse,  J, — I  think  that  the  Judge  in 
this  instance  was  wrong  in  his  order  by 
which  he  called  for  the  security-bond  in 
question,  and  I  agree  that,  when  the  appel- 
lant, who  asked  to  take  out  execution*, 
specified  in  his  application  the  property 
which  he  purposed  to  tender  as  security,  it 
was  the  Judge's  duty  to  have  called  upon 
the  other  side  to  appear  in  the  matter,  and 
to  have  first  decided  between  the  parties 
whether  the  security  tendered  was  sufficient 
or  not  before  he  called  for  any  security- 
bond.     I  think  this  is   manifest  when  the 


words  of  the  registration  law  are  consider- 
ed, and  when  also  the  procedure  is  consider- 
ed, which  in  a  case  of  this  kind  the  Judge 
is  called  upon  to  follow.  The  words  of  the 
Registration  Act  are:  "No  instrument  re- 
" quired  by  Section  17  to  be  registered 
"shall  be  received  in  evidence  in  any  civil 
"  proceeding  in  any  Court,  or  shall  be  acted 
"on  by  any  public  servant  as  defined  in 
"  the  Indian  Penal  Code,  or  shall  affect  any 
'■property  comprised  therein,  unless  it  shall 
•'have  been  registered  in  accordance  with 
"  the  provisions  of  this  Act." 

Now,  the  action  which  alone  the  Judge 
could  eventually  have  taken  upon  the  bond 
would  have  been  to  accept  it  as  good  and 
sufficient,  but  manifestly  he  could  not  act 
upon  the  bond,  that  is,  take  it  to  be  a  good 
and  sufficient  security-bond,  until  he  had 
seen  that  the  properties  covered  by  it  were 
good  and  sufficient  for  the  purpose  which  he 
was  carrying  out;  and  further,  it  seems  to 
me  that,  if  we  look  at  what  might  be  the 
result  of  any  enquiry  as  to  the  goodness 
and  sufficiency  of  the  security,  we  can  see 
why  the  Judge  must  necessarily  not  call 
for  nor  act  upon  any  security-bond  until  he 
has  first  determined  whether  or  not  the 
properties  covered  by  such  bond  form  in 
themselves  a  good  and  sufficient  security. 
For  instance,  supposing  that  the  Judge, 
after  enquiry,  had  found  that  the  property 
covered  by  the  bond  was  not  a  good  and 
sufficient  security,  then  manifestly  he  would 
not  be  in  a  position  even  to  call  for,  much 
less  to  act  upon,  any  bond  pledging  such 
property.  Neither  do  I  think  that  our  order, 
which  gave  the  judgment-creditor  two 
months'  time  within  which  he  was  to  give 
security,  was  intended  to  be  construed  so 
strictly  as  that  the  judgment-creditor  should 
within  that  period  have  carried  out  every 
proceeding  so  as  to  satisfy  the  Court  of  the 
goodness  of  the  security.  In  a  case  of  this 
kind,  where  landed  property  is  tendered  as 
security,  the  Nazir,  who,  in  my  experience, 
is  the  person  generally  deputed  to  enquire 
into  the  sufficiency  of -the  security,  occupies 
often  months  and  months  before  he  submits 
any  report  upon  which  the  Judge  can  act. 

I  agree,  thereiore,  that  the  order  of  the 
Lower  Court  must  be  set  aside,  and  that  he 
be  directed  to  proceed  in  the  enquiry  as  to 
the  goodness  and  sufficiency  of  the  security; 
and  if  satisfied  in  that  respect,  he  may  call 
upon  the  appellant  to  give  the  bond,  direct- 
ing him  to  register  it,  if  he  should  so  think 
fit. 
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The  nth  January  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Mortgage— Section  8,  Regulation  XVII.  of  1806 
— Foreclosure— Redemption. 

•  Case  No.  1871  of  1869. 

Special  Appeal  from  a   decision  passed  by 
the    Subordinate   Judge  of  Dacca,  dated 
the  18th   May    r86g%  modifying  a  decision 
of  the    Officiating    Sudder    Moonsiff    of 
that  District,  dated  the  15th  July  t868. 

Ishan  Chunder  Banerjee  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Juggut  Chunder  Doss  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sein  for  Appellants. 

Baboos   Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

The  mortgagors  of  certain  landed  property  not  hav-  i 
ine  paid  the  money  due  on  the  mortgage  within  the 
stipulated  period,  the  mortgagees,  considering  it  un- 
necessary to  proceed  under  Section  8,  Regulation  XVII. 
of  1 806,  1.  e.,  without  waiting  to  foreclose  the  mortgage, 
brought  a  suit,  obtained  a  decree,  and  took  posses- 
sion. 

Held  that,  as  the  mortgagees  took  possession  before 
final  foreclosure,  the  mortgagors  were  in  a  position 
to  redeem,  and  might  do  so  by  payment  of  the  advance 
made  on  the  mortgage,  whether  such  payment  was 
made  in  cash  or  realized  by  the  mortgagees  from  the 
usufruct  of  the  estate. 

Hobhouse,  J.— The  plaintiffs  in  this  case 
sued  to  redeem  certain  properties  which 
they  had  mortgaged  to  the  two  defendants, 
special  appellants  before  us,  on  the  ground 
that  the  said  defendants  had,  after  mortgage, 
held  possession  of  the  said  properties,  and 
had,  from  the  usufruct  of  those  properties,  not 
only  repaid  themselves  the  amount  with  in- 
terest due  upon  the  mortgage,  but  had  also 
received  something  over  and  above,  viz.,  cer- 
tain sums  of  money  which  the  plaintiff  also 
sought  to  recover. 

The  Lower  Appellate  Court  has  upon  the 
issues  found  for  the  plaintiffs,  and  the  de- 
fendants, mortgagees,  appeal  specially  before  j 
us.  They  take  four  objections  to  the  de- 
cision of  the  Court  below.  The  first  is  to 
the  effect  that  the  Court  below  has  not 
tried,  as  it  should  have  tried,  the  question 


as  to  whether  the  plaintiffs  are  or  are  not 
shareholders  in  the  estate  to  the  extent  set 
up  in  the  plaint  and  mortgage-bond.  The 
second  objection  is  that,  when  the  Court  has 
found  that  the  defendants  held,  not  under 
the  mortgage,  but  forcibly,  the  Court  should 
not  have  given  to  the  plaintiffs  a  decree 
after  declaration  that  the  mortgage  had  been 
satisfied  out  of  the  usufruct.  The  third 
objection  is  that  stated  in  the  fourth  ground 
of  appeal,  and  is  to  the  effect  that  the  Court 
was  wrong  in  declaring  that  certain  so-called 
shikmee  lands  were  a  part  of  the  mortgage 
property,  when  the  first  Ameen  had  found  to 
the  contrary.  And  the  last  objection  is  that 
the  Court  was  wrong  in  including  certain 
lands  as  part  of  the  mortgaged  property 
when  those  lands  were  claimed  by  the  ap- 
pellants in  certain  other  suits. 

In  regard  to  the  last  objection,  we  think 
that,  when  the  appellants  before  us  did  not 
themselves  aver  that  the  lands  in  question 
were  not  included  in  the  mortgage,  then 
such  averment  on  the  part  of  a  third  person 
would  not  help  the  present  appellants;  but 
even  if  it  would  help  them,  then  we  think, 
upon  the  finding  of  the  Court  below  that 
these  lands  have  been  found  to  be  a  part  of 
the  mortgaged  property. 

In  regard  to  the  third  objection,  it  may 
be,  and  it  apparently  is,  the  fact  that  the 
first  Ameen  did  find  that  the  lands  covered 
by  that  objection  were  not  included  in  the 
mortgaged  property  ;  but  it  is  pointed  out  to 
us,  and  is  not  denied  by  the  pleader  for  the 
special  appellant,  that  the  award  of  the  first 
Ameen  was  set  aside  without  any  objection 
made  on  the  part  of  the  special  appellants, 
and  that  it  was  upon  the  award  made  by  the 
second  Ameen  and  other  evidence  that  the 
Court  below  found,  and  it  is  not  said  that 
that  finding  is  contrary  to  the  evidence,  that 
the  lands  referred  to  in  this  objection  were 
part  of  the  mortgaged  property. 

We  now  come  to  discuss  the  first  objec- 
tion raised  by  the  special  appellants.  The 
plaintiffs  in  this  case  averred  that  they  were 
the  proprietors  of  a  1  anna  8  gundas  2 
cowries  share  of  Talook  No.  1395  and  of  a 
6  annas  7  gundas  2  cowries  share  of  Ta- 
look No.  1S53;  that  they  had  mortgaged 
these  shares  of  the  talooks  to  the  defendants, 
special  appellants,  in  the  year  1267  ;  and  that, 
after  the  mortgage,  the  said  defendants  had 
taken  possession  of  the  said  shares  in  the 
year  1268. 

The  defendants  averred  that  the  plaintiffs 
were  only   proprietors  of   an    18   gundas   2 
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cowries  share  in  Talook  No.  1395  and  of  a  1 
anna  12  gundas  2  cowries  share  in  Talook 
No.  1853,  and  that  they  had  not  taken  posses- 
sion of  any  part  of  the  lands  in  question. 

What  then  we  have  to  decide  is  whether, 
upon  the  rinding  of   the  Court   below   and 
upon  such  facts  as  are  admitted  in  this  case, 
the  Court  was  bound  to  come  to  anv  deci- 
sion,  or  whether,  in  fact,  it  has  not  come  to 
some  decision  as  to  whether  the  plaintiffs' 
share  was  that   set   forth   in   the  mortgage- 
deed,  or  was  only  that  which  the  defendants 
admitted  it  to  be      We  think  upon  the  find- 
ing of  the  Court  below  and  upon  such  facts 
as  are  admitted  in  this  case  on  both  sides, 
that  the  defendants,  special  appellant?,  were 
precluded  from   asking  the  Court  to  come  to 
any  decision  upon  the  question  of  the  plaint- 
iffs' share.     We   observe   that   in   the   year 
1263,  to  take  the  case  of  Talook  No.  1853, 
analogous  to  which  is  the  case  of   Talook 
No.  1395,  the  plaintiffs  sold  a  6-annas  share 
and  something  more  (but  6  annas   is  suffi- 
cient for  the  decision  that  we  are  about  to 
give)  of  this  property  to  the  special  appel- 
lants.    We  then  find  that  these  same  appel- 
lants averred  that  they,  in  the  year  1266,  had 
purchased  a  further  8-annas  share  of  these 
very  properties    from    some    third    parties. 
These  two  shares  together  make  up  an  ag- 
gregate share    of     14   annas.     There    was, 
therefore,   in  the  year   1266  and  thereafter, 
according  to  the  special  appellants'  own  show- 
ing, only   a     2-annas    share    remaining    of 
these  properties   which    the    plaintiffs    had 
power  to  dispose  of.      Yet  in  the  year  1267, 
we  find  these  very  special  appellants,  who 
say  that,  in  the  year  1266,  they  became  pro- 
prietors of  a  14  annas  of  the  estate,  actually 
taking  a  mortgage  from  the  plaintiffs  of  a  fur- 
ther 6  annas  of  this  estate,  or  4  annas  more 
than  the  special  appellants  at  that  very  time 
knew,  if    their    story    were    true,   that   the 
plaintiffs  had  the  power  to  dispose  of.     Then 
further  we   find    that   the   Lower   Appellate 
Court  has  found  as  a  fact  that  the  defendants 
did  not,  as  they  aver,  obtain  possession  of  a  1 4 
annas  of  these  estates  under  their  alleged  pur- 
chase of  the  year  1266,  but  that  two  years 
after  that,  viz.,  in  the  year   1268,  they  ob- 
tained possession   of    the    6    annas    which 
they  now  dispute  as  belonging  to  the  plaint- 
iffs under  the   mortgage- deed    which    they 
and  ihe  plaintiffs   together    had    executed. 
We  think  then  that,  in  this  state  of  the  facts 
and  of  the  finding  of  the  Court  below,  the 
defendants  cannot  now  say  that  the  plaintiffs 
we  not  the  shareholders  which  they  allege 


themselves  to  be.  It  is  possible  that,  had  the 
circumstances  been  different,  the  case  would 
have  been  otherwise,  that  is  to  say,  had  the 
defendants,  for  instance,  averred  that  they 
had  been  fraudulently  induced  to  take  the 
mortgage,  or  that  they  had  inadvertently 
taken  it.  or  if  they  had  in  any  reasonable 
way  explained  their  conduct  as  found,  then 
possibly  some  case  might  have  been  made 
out  upon  which  it  would  have  been  the  duty 
of  the  Court  below  to  have  given  a  decision ; 
but  taking  the  facts  and  findings  as  they  are, 
and  taking,  further,  the  fact  that  the  plead- 
ers for  the  special  appellants  have  not,  as 
far  as  we  see,  in  the  Court  below  and  cer- 
tainly not  in  this  Court,  in  the  slightest 
degree  explained  their  clients'  conduct  in 
taking  the  mortgage  in  1267,  and  taking 
possession  under  it  in  1268,  we  think,  as  said 
before,  that  the  defendants  were  precluded 
from  taking  the  objection  to  the  shares  for 
which  the  plaintiffs  sued. 

In  the  matter  of  the  second  objection,  we 
think,  in  the  first  place,  that  the  Lower  Ap- 
pellate Court  has  mistaken  the  plaintiffs' 
allegation  as  to  the  nature  of  their  mortgage, 
and  that,  although  there  are  certain  words  in 
the  Lower  Appellate  Court's  decision  which 
would  seem  to  express  a  finding  that  the 
defendants'  occupation  had  not  been  under 
the  mortgage,  but  had  been  a.  forcible  occupa- 
tion, still  when  we  consider  first  of  all  the 
plaintiffs'  averment  and  their  deed,  and  then 
the  finding  of  the  Lower  Appellate  Court 
on  the  issues  before  it,  we  think  that  that 
finding,  in  reality,  amounts  to  nothing  more 
than  this,  viz.,  that  the  defendants,  after  the 
mortgage,  took  possession  of  the  property 
and  realized  usufruct  from  it  in  the  way  and 
to  the  extent  stated  by  the  plaintiffs.  The 
issue  with  reference  to  possession  was  this  : 
'•  Had  the  mortgagees  been  in  possession  of 
the  shares  in  the  talooks  left  to  them  by 
the  mortgagors,  and  do  they  still  hold  pos- 
session thereof  ?  "  This,  of  course,  had  re- 
ference to  that  allegation  on  the  part  of 
the  mortgagees,  in  which  they  said  they  had 
not  had  possession  of  the  shares  in  question, 
and  is  evidently  an  issue  as  to  the  fact  of 
possession  or  non-possession  simply,  and  not 
as  to  forcible  dispossession.  Then,  on  this 
issue  of  possession,  the  Lower  Appellate 
Court  remarks  as  follows:  "It  appears 
"  from  the  circumstances  of  the  case  and 
"  local  investigation  that,  the  mortgagors 
"  not  having  paid  the  money  within  the  said 
"  period,  the  mortgagees,  the  principal  de- 
11  fendants,  who  are  zemindars  and  influen- 
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"  tial  and  wealthy  men,  considering  it 
"  unnecessary  to  proceed  under  Section  8, 
"  Regulation'  XVII.  of  1 806,  that  is,  without 
"  waiting  to  foreclose  the  mortgage,  brought 
"  a  suit  and  obtained  a  decree,  took  posses- 
"  sion  of  the  mortgaged  share,  and  are  still 
"  in  possession  of  the  same.  This  is  the 
"real  fact.  The  allegation  of  the  mort- 
"  gagors  that  the  mortgage  was  a  usufruc- 
"  tuary  one,  and  that  the  mortgagees  were 
"  put  in  possession  of  that  share  under  the 
"  said  mortgage,  does  not  appear  to  be 
"  true ; "  and  further  on,  after  disposing 
of  this  simple  question  of  possession,  the 
Court  says :  "  But  still,  as  the  fact  of 
"  taking  possession  is  very  clear,  it  cannot 
"be  concealed.  It  has  been  proved." 
That  is  the  finding  on  the  issue  which  I 
have  above  quoted,  and  that  seems  to  us  to 
be  nothing  more  than  this,  viz..  that,  although 
the  mortgagees  might  under  the  Regulation, 
and  perhaps  should,  have  taken  possession 
after  foreclosure,  in  reality  they  took  pos- 
session without  foreclosure.  But .  the  fact 
still  remains  that  they  took  possession,  and 
the  simple  finding  seems  to  us  to  be  that 
they  took  possession  after  the  execution  of 
the  mortgage.  Then,  the  question  which 
we  have  to  decide  is  whether,  the  sale  being, 
as  finally  admitted  by  both  sides,  a  condi- 
tional sale,  and  when  the  fact  found  is  that 
the  mortgagees  took  possession  without  fore- 
closing, then,  as  a  matter  of  law,  were  the 
mortgagors  in  a  position  to  redeem?  We 
think  that,  under  the  law  quoted  to  us,  they 
were  in  such  a  position. 


It  seems  to  us  that  the  provisions  of  Re- 
gulation XVII.  of  1806  contemplate  a  case 
exactly  like  the  present.  The  preamble  of 
that  Regulation  seems  to  us  to  show  that  this 
was  one  of  the  cases  for  which  the  Legisla- 
ture was  providing.  In  that  preamble  it  is 
said :  "  It  is  further  requisite,  for  the  pur- 
"  pose  of  preventing  improvident  and  injuri- 
"  ous  transfers  of  landed  property  at  an  inade- 
"  quate  price,  by  the  forfeiture  of  mortgages 
"accompanied  with  a  condition  of  sale  to 
"  the  mortgagee  if  the  amount  advanced  be 
"not  repaid  within  a  stated  period  (which 
"description  of  mortgage  is  common 
"throughout  the  country,  under  deeds  of 
"  bye-bil-waffa,  kutkobalah,  and  other  simi- 
"  lar  designations),  that  an  equitable  provi- 
"  sion  should  be  made  for  allowing  a  redemp- 
"  tion  of  the  estate  within  a  reasonable  and 
"  limited  period,  on  payment  of  the  principal 
"  sum  lent."  Then  in  Section  7,  it  is  said 
that,  in  addition  to  the  provisions  of  certain 


Regulations  there  quoted  for  the  redemption 
of  conditional  sales  of  land,  it  is  thereby 
provided  "  that,  when  the  mortgagee  may 
"  have  obtained  possession  of  the  land,  on 
"  execution  of  the  mortgage-deed,  or  at  any 
"  time  be/ore  a  final  foreclosure  of  the 
"  mortgage,  the  payment  or  established 
44  tender  of  the  sum  lent  under  any  such 
"  deed  of  mortgage  and  conditional  sale,  or 
4<  of  the  balance  due,  if  any  part  of  the 
"  principal  amount  shall  have  been  dis- 
"  charged  due  thereupon,  shall  entitle  the 
"  mortgagor  and  owner  of  such  property,  or 
"  his  legal  representative,  to  the  redemption 
"  of  his  property  before  the  mortgage  is 
"finally  foreclosed  in  the  manner  provided 
"for  by  the  following  Sect  ion. ''  That 
Section  is  Section  8,  which  provides 
how  the  mortgagor  shall  proceed  if  he 
desires  to  foreclose  the  mortgage.  It 
seems  to  us  that,  upon  the  very  words  of 
the  law  quoted,  the  deed  of  conditional  sale 
before  us  is  exactly  that  kind  of  deed  which 
is  included  in.  the  terms  of  the  preamble  of 
the  Regulation  1  have  quoted ;  and  the  pro- 
visions of  Section  7,  which  I  have  also 
quoted,  seem  to  us  to  say  that,  when  the 
mortgagee  may  have  obtained  possession  of 
the  lands,  as  has  been  found  by  the  Court 
in  this  instance,  at  any  time  before  the 
final  foreclosure  of  the  conditional  sale, 
which  is  also  found  as  a  fact  by  the  Court 
below,  then  the  mortgagor  or  the  owner 
of  such  property  shall  be  entitled  to  redeem 
it  before  the  mortgage  is  finally  foreclosed 
in  the  manner  provided  by  Section  8.  And 
here  it  has  been  found  that  the  mortgage 
was  not  foreclosed  as  provided  in  Section  8. 
Then  the  question  that  seems  to  us  alone  to 
remain  would  be, f whether,  as  a  matter  of 
fact,  payment  of  the  money  advanced  on 
the  mortgage  had  been  made  or  not,  and 
it  seems  to  us  immaterial  whether  that  pay- 
ment was  made  in  cash  or  out  of  the  usu- 
fruct of  the  property  mortgaged ;  and  a  case* 
which  has  been  quoted  at  page  340,  Volume 
X ,  Moore's  Indian  Appeal  cases,  seems  to 
us  to  some  extent,  although  the  case  is  not 
altogether  in  point,  to  support  our  view 
of  the  case.  That  the  advance  made  upon 
the  mortgage  had  been  paid  off  by  the 
usufruct,  and  that  the  sum  claimed  by  the 
plaintiffs  in  addition  to  the  sums  advanced 
had  been  actually  received  by  the  defendants 
out  of  the  usufruct,  are  facts  found  by  the 
Court  below,  and  these  findings  are  not 
disputed  in  special  appeal  before  us. 

*  Forbes  vs.  Ameeroonissa  Begum,  5  W.  R.  47. 
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We  think,  therefore,  on  the  whole,  that 
the  Judge  below  has  come  to  a  right  deci- 
sion in  this  case  for  the  reasons  we  have 
given  above,  and  we,  therefore,  dismiss  this 
appeal  with  costs. 


The  1 2th  January  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Hindoo  Law— Domicile — Onus  probandi. 

Case  No.  122  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  2^-Pergunnahs,  dated 
the  16th  December  1868. 

Huro  Pershad  Roy  Chowdhry  (Petitioner), 

Appellant, 

versus 

Shibo  Shunkuree  Chowdhrain  (Opposite 
Party),  Respondent. 

Mr.  R%  T.  Allan  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

Baboos  Kalee  Prosunno  Dutt  and  Kalee 
Mohun  Doss  for  Respondent. 

Where  a  Hindoo  family  came  from  the  Punjab  accom- 
panied by  their  priests  at  a  time  when  they  were  not 
goterned  by  the  Bengal  Law,  and  it  was  afterwards 
alleged  that  they  were  now  governed  by  that  law,  the 
oiiiuof  proving  the  allegation  was  held  to  be  with  those 
who  made  it. 

Held  that  the  mere  adoption  of  local  customs,  and  the 
observance  of  occasional  local  festivals  and  ceremonies, 
would  not  prove  that  the  law  which  originally  governed 
*  family  had  been  set  aside,  and  another  law  substituted. 

Loch,  J. — In    the    10th    Volume   of   the 
Weekly  Reporter,  page    37,  Privy  Council 
Rulings,  in  the  case  of  Soorendronath  Roy 
versus  Mussamut  Huro    Monee  Burmonee, 
their  Lordships   in   Privy  Council   say   that 
"on  the   evidence    it  seems  clear  that  the 
"family  came  attended  by  priests  of  their 
"  own  persuasion ;  and    since  orientals  are 
"commonly  tenacious  of  their  usages  and 
"customs,  and  more  especially  of  their  fami- 
"lyand  religious  observances,  therefore,  on 
"the  ordinary    principles    of    viewing   evi- 
dence, a  continuance  of  this  state  of  things 
"  is  presumable,  and  the  onus  would  then  be 
"on  the  party  alleging  an  interruption  or 
"cessation  of  it  to  prove  such  allegation/' 

VoL  XIII. 


It  is  clear  in  this  case,  on  the  admissions  of 
both  parties  to  the  suit,  that  they  did  come 
from  Punjab.  It  is  clear  also  from  the 
evidence  that  they  were  accompanied  by 
their  priests,  and  that,  when  they  came  down, 
they  were  not  governed  by  the  Bengal  Law,  so 
that  the  onus  is  clearly  upon  the  respondent 
to  prove  that  the  family  is  now  governed  by 
the  Bengal  Law.  There  seems  to  be  some 
confusion  in  the  mind  of  the  applicant  as  to 
whether  it  was-the  Mitakshara  or  the  Mithila 
Law  which  governed  the  family,  but  it  cer- 
tainly was  not  the  Bengal  Law.  Generally 
speaking,  the  difference  between  the  Mithila 
and  the  Mitakshara  Law  is  so  slight  that  it 
is  not  surprising  that  the  names  are  some- 
times used  indiscriminately;  nor  is  it  sur- 
prising, as  my  learned  colleague  has  pointed 
out  in  the  course  of  the  argument,  that  dur- 
ing the  course  of  years  a  family  settled  in 
Bengal  should  add  local  customs  and  local 
observances  to  its  own  peculiar  form  of 
worship,  and  that  it  should  regularly  observe 
festivals  and  other  ceremonies  of  the  people 
around  it,  and  that  the  ceremonies  on  such 
occasions  should  be  performed  by  the  local 
priests  But  the  mere  adoption  of  such 
observances  cannot  be  said  to  prove  that  the 
law  which  originally  governed  the  family 
has  been  set  aside,  and  another  law  sub- 
stituted for  it.  It  is  not  by  looking  merely 
at  the  performance  of  occasional  local  fes- 
tivals that  we  can  judge  by  what  rule  the 
family  is  governed.  But  we  must  look  to 
the  more  important  rites  and  ceremonies 
which  are  performed  by  them,  namely,  to 
those  which  attend  births,  marriages,  and 
deaths  in  the  family.  Now,  though  the 
burden  in  this  case  of  proving  that  the 
family  have  departed  from  their  ancient 
customs  is  upon  the  objector,  the  respondent, 
yet  the  appellant  has  given  a  large  body  of 
evidence  to  prove  that  there  has  been  no 
departure  in  the  necessary  points  from  the 
customs  of  their  ancestors ;  and  the  evidence 
given  by  the  respondent  appears  to  us  in- 
sufficient to  discharge  the  onus  which  is 
upon  him,  or  to  rebut  that  given  by  the 
appellant. 

It  has  been  pointed  out  that  the  Bengalee 
Brahmins  have  been  employed  by  this  fami- 
ly to  perform  many  of  the  rites  and  cere- 
monies in  which  the  family  partake.  No 
doubt,  with  regard  to  those  ceremonies 
and  festivals  which  are  now  observed,  Ben- 
galee Brahmins  would  be  employed.  But 
with  regard  to  the  other  and  more  important 
ceremonies,  it  appears  that,  when  Bengalee 
Brahmins  were   employed,  it  was  under  the 
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supervision  of  the  family  .Brahmins,  who, 
though  unlearned  in  Shasters  and  now  igno- 
rant men,  still  superintended  the  cere- 
mbnies  ;  and  the  mere  fact  of  the  Bengalee 
Brahmins  having  been  occasionally  employed 
is  not,  we  think,  sufficient  to  show  that  the 
Bengal  Law  is  prevalent  in  the  family.  Un- 
der these  circumstances,  we  think  the  re- 
spondent, objector,  has  failed  to  make  out  her 
case,  which  she  was  bound  to  do,  and  we, 
therefore,  reverse  the  order  of  the  Lower 
Court,  and  direct  that  a  certificate  be  given  to 
thd  appellant  Huro  Pershad  Roy  Chowdhry 
as  the  legal  representative  of  the  deceased 
under  the  provisions  of  Act  XX VII.  of 
i860.     The  parties  will  bear  their  own  costs. 

Mitter y  J. — I  concur. 


The  1 2th  January  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Riparian  rights— Bunds— Cause  of  action. 
Case  No.  132  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  12th  March  1869. 

The  Court  of  Wards,  managing  the  estates 
of  the  Rajah  of  Durbhangah  (Plaintiff), 
Appellant^ 

versus 

Rajah  Leelanund  Singh  Bahadoorand  others 
(Defendants),  and  another  (Plaintiff),  Re- 
spondents. 

Baboos  Juggadanund  Mookerjee  and  Onoo- 
kool  Chunder  Mookerjee  for  Appellant. 

Messrs.  G.  C.  Paul  and  R.  E.  Twidale  and 
Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

The  right  of  a  riparian  proprietor  to  the  water  of  the 
stream  on  which  his  property  is  situated  is  not  a 
prescriptive  right ;  but  a  right  naturally  incident  to 
his  property  in  the  land. 

Where  fresh  bunds  are  erected  every  year  to  the 
injury  of  such  a  proprietor,  each  one  of  the  acts  of 
setting  up  a  bund  constitutes  a  separate  cause  of  action. 

Phear,  J. — I  am  of  opinion  that  the 
decision  of  the  Subordinate  Judge  is  right, 
precisely  for  the  reasons  which  he  himself 
gives  in  his  judgment. 


It  is  to  be  regretted  that  the  plaint  has 
been  framed  with,  apparently,  a  very  vague 
apprehension  of  the  plaintiff's  rights  in  the 
matter.  The  prayer  runs  shortly  thus — to 
adjudicate  prescriptive  rights  ;  to  irrigate  the 
lands  of  certain  mouzahs  ;  to  remove  two 
bunds  on  the  named  river  at  specified 
places  ;  and  to  obtain  an  order  for  the  flow 
of  water  of  the  said  river  as  far  as  the 
villages  comprising  the  Pergunnah  of  Havel- 
lee  Khurruckpore. 

Now  it  is  conceded,  I  think,  that  the 
plaintiff's  right  is  simply  such  a  right  as  a 
riparian  proprietor  has  to  have  the  water 
of  a  stream  allowed  to  come  down  to  him 
substantially  in  its  natural  state,  not  ma- 
terially diminished  by  the  user  and  acts  of 
proprietors  above  him. 

This  is  not  a  prescriptive  right ;  it  is  a 
right  naturally  incident  to  his  property  in 
the  land  through  which  the  stream  passes, 
and  he  can  have  no  claim  to  remove  bunds 
situated  in  the  stream  upon  land  which  is 
not  his  except  so  far  as  the  removal  may  be 
necessary  to  prevent  them  from  interfering 
with  his  natural  right  to  the  water;  and  it 
seems  to  me  almost  nonsense  in  the  mouth 
of  an  educated  man — such  as,  I  suppose,  the 
Government  pleader  at  Bhaugulpore  must 
be — to  pray  to  obtain  an  order  for  the  flow 
of  the  river  to  a  specified  place. 

But  treating  this  suit  as  a  complaint 
against  the  defendants  for  having,  by  means  of 
certain  specified  bunds,  taken  away  an  exces- 
sive quantity  of  water  from  the  river  to  the 
damage  of  the  plaintiff  below,  I  think  that  the 
matter  of  that  complaint  is  not  made  out  by 
the  plaintiff's  evidence.  I  quite  agree  with 
the  Subordinate  Judge  that  the  oral  testi- 
mony of  the  plaintiff's  witnesses  is  not  to  be 
depended  upon.  Morethan  one  of  them,  as 
it  seems  to  me,  contradicts  himself,  and  in 
more  than  one  instance  the  witnesses  are 
contradictory  of  each  other.  But,  more- 
over, as  the  Subordinate  Judge  observes,  it 
is  the  main  object  of  them  all  to  make  out 
that  there  were  no  bunds  in  the  river  at  the 
places  mentioned  until  so  late  as  1274  ;  and 
yet  it  is  quite  clear  from  the  complaints 
which  have  been  made  by  the  plaintiff,  or 
by  the  plaintiff's  predecessors,  in  the  Criminal 
Court  that  such  bunds  have  existed  at  differ- 
ent times  before  1274,  even  so  far  back  as 
1 245.  The  evidence,  therefore,  of  the  plaint- 
iff's witnesses  is  essentially  untrue,  and  I 
have  no  doubt,  with  the  Subordinate  Judge, 
that  bunds  have  been  erected  in  the  river  by 
the   defendants  for    the  purpose  of  taking 
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water  from  it  during  a  long  course  of  time 
whenever  there  was  need.     That  being  so, 
and  there  having  been  clearly,  as  far  as  I 
can  see,  no  continuous   maintenance  of  a 
bund,  each  one  of  the  acts  of  setting  up  a 
bund  constituted  a  separate  cause  of  action, 
and  the  plaintiff's  complaint  ought  to  have 
been  specifically  directed  to  one  or  more  of 
these.     Had  the  plaint  been  so  framed,  or 
in   other  words,   had  this  been   a   suit  for 
damages   and   for  a    declaration  of    fight, 
based  on  the  alleged  erection  of  these  bunds 
in   1274,  then,  supposing  the  fact  of  erec- 
tion   proved,  the    next   principal    question 
would  have  been — Did  the  defendants  by 
erecting    these  bunds    abstract  water  from 
the  river  in  excess  of  a  reasonable  user  of 
the    stream,    and  to    the  damage    of  the 
plaintiff  ? 

Upon  this  point,  the  Subordinate  Judge 
makes  remarks  which  I  am  perfectly  willing 
to  adopt  as  the  grounds  of  my  judgment. 
He  says:  ''  As  the  plaintiff  has  failed  to  give 
any  evidence  of  by  how  much  the  volume 
"  of  water  was  diminished,  the  Court  is  not 
in  a  position  to  adjudicate  on  that  point. 
As  to  the  general  question  of  the  owner  of 
servient  lands  having  a  right  to  the  water 
of  a  running  stream,  it  may  be  answered 
"in  the  affirmative,  in  the  same  manner 
"  that  the  owner  of  dominant  lands  has  the 
same.  All  depends  upon  the  volume  of 
water  in  the  river,  and  unless  the  precise 
u  quantity  of  the  usual  flow  and  of  the 
44  diminution  be  given,  no  conclusion  can  be 
"  arrived  at." 

That  is  exactly  what  I  think  is  the  state 
of  case  here.  It  is  quite  impossible,  in  the 
absence  of  any  evidence  as  to  the  quantity 
of  water  in  the  river,  to. come  to  any  con- 
clusion as  to  whether  the  plaintiff's  rights 
have  been  infringed  or  not. 

1  would,  therefore,  affirm  the  decision  of 
the  Subordinate  Judge,  and  dismiss  this 
appeal  with  costs. 

Jackson,  J. — I  am  quite  of  the  same 
opinion. 

I  think  that  the  Subordinate  Judge  has 
very  properly  dismissed  the  suit,  because, 
in  my  opinion,  the  plaintiff  has  not  proved 
the  cause  of  action  on  which  he  preferred 
his  suit.  I  am  not  satisfied  on  the  evidence, 
as  the  Subordinate  Judge  equally  was  not 
satisfied,  that  these  bunds  were  erected  for 
the  first  time  by  the  defendants  in  the  year 
alleged  by  the  plaintiff.  There  seems  to 
be  no  doubt  that  these  bunds  have  been 
constantly  erected ;  even  from  the  plaintiff's 
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evidence  this  fact  is  proved.  The  circum- 
stance that  they  have  not  been  before  this 
objected  to  shows  that  such  bunds  can  be 
erected  without  injury  to  the  plaintiff.  The 
evidence  of  the  defendant  is  to  the  effect  that 
although  the  bunds  are  erected,  a  passage  for 
water  is  left  open,  and  this  is  probably  tfre 
case.  It  may  be  that  the  defendant  has  been 
appropriating  more  of  the  water  than  be  i# 
entitled  to,  but  of  that  the  plaintiff  has  given 
no  evidence  upon  which  we  can  forpj  any 
judgment.  It  would  appear  also  that  fresfc 
bunds  are  erected  every  year,  and  therefore 
the  question  as  to  how  far  the  bund  injures 
the  plaintiff  must  depend  on  the  circum- 
stance connected  with  each  bund  and  the 
water  in  the  river  at  the  time  it  is  erected. 

I  concur  with  the  Subordinate  judge 
that  the  present  dispute  has  arisen  entirely 
from  the  fact  that,  in  that  particular  year, 
the  volume  of  water  in  the  river  was  less 
than  in  other  years. 

I  would  also  dismiss  the  appeal  with  cojts. 


The  12th  January  1870. 

Present ; 

The  Hon'ble  J.  B.  Phear  and  E,   JapVsop, 

Judges. 

Mahomedan  Law— Dower— Lies  on  huttapd's 

property. 

Case  No.  195  of  1869. 

Regular  Appeal  from  a  decision  passed  bp 
the  Subordinate  Judge  of  ffhaugulpore9 
dated  the  jrst  May  i86g. 

fiibee  Mehrun  (Plaintiff),  Appellant, 

versus 

Mussamut   Kubeerun   and   others  (Defend- 
ants), Respondents. 

Mr.  R.  E.   Twidale  and  Moonshee  Maho- 
med Yusuff  for  Appellant. 

No  one  for  Respondents. 

According  to  Mahomedan  Law  a  simple  contract  for  a 
money-payment  in  lieu  of  dower  does  sot  nnffftfirily 
give  the  wife  a  lien  over  her  husband's  property,  unless 
the  terms  of  the  contract  arc  such  as  to  give  her  the 
security  of  specified  property.  If  on  the  death  of  the 
husband  the  heirs  allow  her  to  pet  possession  of  any  of 
his  property,  and  to  hold  it  in  lieu  of  payment,  she  will 
have  a  lien  on  that  as  against  the  heirs. 

Phear,  J. — I  think  that  the  decision  of 
the  Court  below  is  right.  I  agree  with  the 
decision  passed  by  a  Division  Bench  of  this 
Court  in  the  case  which  i$  reported  In  11 
Weekly  Reporter,  page  212. 

According  to  Mahomedan  Law,  the  simple 
contract  of  money -payment  in  lieu  of  dowpr 
does  not  necessarily  give  the  wife  a  lien 
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over  her  husband's  property.  It  is  possible, 
no  doubt,  in  any  given  case  that  the  terms 
of  the  contract  may  be  such  as  to  give  her 
the  security  of  specified  property  for  the 
payment  of  the  money. 

Again,  if  on  the  death  of  her  husband, 
the  heirs  allow  her  to  get  possession  of  any 
of  his  property,  and  to  hold  it  in  lieu  of 
payment  of  what  may  be  due  to  her  under 
the  contract,  she  will  have  a  lien  on  that  as 
against  the  heirs ;  and  it  is,  I  think,  a  lien 
of  this  kind  that  the  Courts  had  before  them 
in  the  cases  quoted  by  Mr.  Twidale. 

Here  the  plaintiff  says  nothing  about  the 
terms  of  the  original  contract,  and  she  is 
also  silent  as  to  whether  she  has  ever  had 
possession  since  her  husband's  death. 

But  it  appears  clear  from  the  written 
statements  of  the  defendants  that  the  heirs 
never  did  allow  her  to  take  possession  of 
any  portion  of  the  property  in  lieu  of  pay- 
ment to  her  of  her  debt. 

I  think,  therefore,  that  there  is  nothing  to 
show  that  she  had  the  lien  to  enforce  which 
she  has  brought  this  suit ;  and  consequently 
the  judgment  of  the  Lower  Court  is  right 
and  must  be  affirmed,  and  this  appeal  must 
be  dismissed,  but  without  costs  as  the  res- 
pondent has  not  appeared. 

Jackson,  J. — 1  am  of  the  same  opinion. 
This  point  has  been  considered  before  by 
Mr.  Justice  Macpherson  and  myself  in  the 
case  in  Volume  XI.  of  the  Weekly  Reporter. 
The  present  seems  to  be  a  case  precisely 
similar. 

The  appeal  must  be  dismissed. 


The  1 2th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Survey  Maps  —  Evidence— Special  appeal. 

Case  No.  1382  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  1st  April  1869,  modifying  a 
decision  of  the  Moon  si ff  of  that  District, 
dated  the  21  si  November  t86y. 

Oommut  Fatima  (Plaintiff),  Appellant, 

versus 

Bhujo     Gopal    Doss    Mohunt   (Defendant), 

Respondent, 


Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo    Gopeenath  Mookerjee  for   Respond- 
ent. 

A  survey-map  and  proceedings  may  in  certain  cases 
form  evidence  sufficient  to  prove  title;  and  it  is  beyond 
the  province  of  the  High  Court  in  special  appeal  to  lay 
down  any  rule  as  to  what  weight  is  to  be  attached  to 
that  evidence. 

Jackson,  J. — I  rkgrkt  very  much  to  say 
that  in  my  opinion  it  is  necessary  that 
this  case  should  be  remanded  again  to  the 
Court  below.  I  regret  the  circumstance, 
because  there  has  been  already  one  order 
of  remand  so  long  ago  as  the  23rd  August 
1868.  On  that  occasion,  we  reversed  the 
decision  of  the  Judge  on  the  question  of 
limitation,  and  directed  a  trial  upon  the 
merits. 

The  Judge  has  now  again  dismissed  the 
suit  of  the  plaintiff,  reversing  the  decision 
of  the  Moonsiff,  and  he  does  so  upon  the 
ground  that  "  the  only  proof  relied  upon 
"  by  the  plaintiff  to  prove  her  title,  is  the 
"  survey-map."  The  Judge  then  observes  : 
"  It  has  been  ruled  by  the  High  Court  in 
"  the  case  of  Doorga  Soondaree  Debia, 
"  plaintiff,  which  case  is  to  be  found  in  2 
"Weekly  Reporter,  page  3 10,  that  a  sur- 
"  vey-map  is  not  sufficient,  in  the  absence 
"  of  other  satisfactory  proof  of  title,  or  of 
"  long  antecedent  possession,  to  establish 
"  plaintiff's  right  to  the  land/'  "  This  deci- 
"  sion,"  the  Judge  observes,  "  is  a  Full  Bench 
"  decision,  and  must  be  regarded  as  conclu- 
"  sive  on  the  point  decided  by  it."  He  after- 
wards says  :  "  The  plaintiff's  pleader  urges 
"  that  there  was  no  other  proof  than  the 
"  survey-map  which  it  was  possible  to  pro- 
"  duce,  and  contends  that  rf  it  can  be  shown 
"  that  the  lands  were  not  in  cultivation 
"prior  to  1269,  the  survey-map  must  be  re- 
"  ceived  as  proof  of  title,  but  this  argu- 
"  ment  is  opposed  to  the  express  ruling  of 
"  the  High  Court,  and  cannot  be  accepted." 

It  seems  to  me  that  the  Judge  has  been  to 
some  extent  misled  in  referring  to  the  case 
in  question  by  the  marginal  note,  and,  per- 
haps, by  some  part  of  the  judgment  in  that 
case.  It  is  a  mistake  to  say  that  it  was  a 
Full  Bench  decision.  It  was  a  case  decided 
under  the  former  practice  in  this  Court 
where  two  of  the  Judges  hearing  an  appeal 
differed,  and  the  case  thereupon  was  re- 
ferred to  a  third  Judge.  One  of  the  learned 
Judges  was  inclined  to  think  that  a  survey- 
map  of  demarcation  was  not,  "according 
to  the  practice  and  precedents  of  this 
Court,  such  proof  of  title  as  would  per  st 
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"  (and  it  stands  alone)  justify  a  decree  set- 
ting aside  defendant's  possession."  That  was 
Mr.  Justice  Bayley's  opinion.  Mr.  Justice 
Elphinstone  Jackson  observed:  "I  enter- 
"  tain  some  doubts  of  the  correctness  of  the 
"  law  which  my  learned  colleague  would 
lay  down,  to  the  effect  that  survey-maps 
are  not  sufficient  evidence  of  a  plaintiff's 
"  title  to  land."  Under  the  practice  prevail- 
ing at  that  time,  the  case  then  went  before 
a  third  Judge.  That  was  Mr.  Justice  Loch. 
He  said  :  "  I  concur,  therefore,  with  Mr.  Jus- 
tice Bayley  in  thinking  that  the  survey- 
map  on  which  the  plaintiff  relies  is  not 
sufficient,  in  the  absence  of  other  satisfac- 
tory proof  of  title,  or  of  long  antecedent 
"  possession,  to  establish  plaintiff's  right  to 
**  the  land,  and  to  disturb  the  defendant's 
"  present  possession." 

It  is  quite  clear,  therefore,  that  that  was 
a  decision  upon  the  evidence  in  that  parti- 
cular case,  from  which  the  majority  of  the 
learned  Judges  thought  that  the  evidence 
produced  by  the  plaintiff  was  not  sufficient 
to  make  out  his  case.  How  this  decision 
was  given  in  special  appeal  I  am  at  pre- 
sent able  to  say,  and  it  is  not  necessary  to 
enqnire  All  that  is  material  is,  that  it 
was  not  a  rule  of  law  laid  down  to  govern 
future  cases. 

We  have  also  been  referred  to  a  case  in 
the  volume  of  Sutherland's  Reports  for  1864, 
page  1 20.  That  case  clearly  is  no  authority 
in  the  present  instance,  because  that  was  a 
case  of  regular  appeal,  and  the  Judges  who 
decided  that  case,  of  whom  I  was  one,  ob- 
served, "  such  papers  as  the  thakbust  maps 
produced  in  this  case  are  no  evidence," 
meaning,  of  course,  no  sufficient  evidence 
"  of  title  at  all,  even  if  they  bear  the  favor- 
"  able  construction  put  upon  them  by  the 
"  plaintiff,  which  we  doubt."  That,  there- 
fore, was  a  decision  simply  upon  the  facts  in 
that  particular  case. 

Another  case  has  been  cited,  which  is  to  be 
found  in  6  Weekly  Reporter,  page  267.  That 
was  a  special  appeal ;  but  then  all  that  the 
Judges  said  in  that  case  was :  "  The  Lower 
4<  Appellate  Court,  by  holding  the  survey- 
"  map  to  be  of  itself  conclusive  proof  of 
"  possession  by  the  defendant,  has  attached 
M  much  more  weight  to  it  than  it  legally 
'*  deserved  in  a  case  like  this  brought  to 
"  show  that  it  was  wrongly  prepared."  That 
observation  was,  no  doubt,  a  very  just 
one  in  the  circumstances  of  that  case.    I 


think,  therefore,  there  is  no  ground  for  say- 
ing that  the  survey-map  and  proceedings 
might  not  form  evidence  on  which  the  Court 
could  proceed  in  determining  a  case  like  the 
present.     » 

But,  in  point  of  fact,  it  seems  to  me  not 
correct  to  say  that  that  was  the  only  evi- 
dence on  which  the  plaintiff  relied  ;  for,  in 
the  first  place,  it  appears  that  there  was  a 
local  enquiry  by  an  Ameen,  and,  in  the 
next  place,  the  Moonsiff  himself  proceeded 
to  the  spot,  held  an  enquiry,  and  drew  a 
map,  and,  in  addition  to  that,  the  Moonsiff 
has  adverted  to  various  circumstances  in  his 
judgment  in  the  passage  commencing  with 
these  words :  "  1  have  observed  with  my 
"  own  eves."  &c,  and  ending  with  the 
words  "  and  has  collected  rents  from 
them." 

All  this  is  matter  which  I  think  the  Judge 
was  bound  to  take  into  consideration,  and 
to  decide  whether,  taking  the  map  and  pro- 
ceedings of  the  survey-authorities,  with  the 
other  evidence,  the  plaintiff  had  made  out 
her  case,  or  no.  I  think,  therefore,  that 
the  proceedings  must  go  back  again  to  the 
Lower  Appellate  Court  for  re-trial. 

Markby,  ?.—l  am  of  the  same  opinion. 
It  seems  to  me  to  be  well  established  by  the 
practice  of  the  Courts  of  original  jurisdic- 
tion, and  that  practice  has  often  been  recog- 
nized by  this  Court,  to  receive  documents  of 
this  description  as  evidence  to  be  laid  before 
the  Court ;  and  that  being  so,  it  seems  to  me 
to  be  going  beyond  the  province  of  this 
Court  in  special  appeal  to  lay  down  any  rule 
as  to  what  weight  is  to  be  attached  to  that 
evidence.  Thtf  is  matter  for  the  Courts 
which  have  to  judge  of  the  effect  of  evi- 
dence. 

But  in  addition  to  that,  I  agree  in  think- 
ing that  there  was  evidence  in  this  case 
which  the  Judge  ought  to  have  looked  at, 
besides  the  thakbust  map. 
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The  1 2th  January  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Reversioner — Cause  of  action. 

Case  No.  245  of  1869. 

Application  for  review  of  judgment  passed 
by  the  Horible  Justices  Kemp  and  Glover \ 
on  the  28th  July  r86g>  in  Special  Appeal 
No.  92  of  i86g.* 

Mussamut  Raj  Koonwar,  Defendant  (Ap- 
pellant), Petitioner^ 

*    versus 

Mussamut  Indurjeet  Koonwar,  Plaintiff 
(Respondent),  Opposite  Party. 

Messrs.  Montriou  and  Mackenzie  and 
Baboo  Kalee  Mohun  Doss  for  Peti- 
tioner. 

Mr.  C.  Gregory  and  Baboo  Sreenath  Doss 
for  Opposite  Party. 

A  Hindoo  widow  having  made  over  by  an  ekrar- 
namah  the  property  which  she  held  as  life-tenant,  on 
the  terms  that  the  donee  was  to  pay  the  debts  of 
the  donor,  and  that,  with  the  exception  of  certain  estates 
which  the  donor  reserved  for  her  maintenance,  the 
donee  was  to  take  possession  of  the  rest  of  the  estate 
and  to  procure  the  registration  of  her  name  on  the  rent- 
roll  of  the  Collectorate  : 

Held  that  the  possession  of  the  donee  was  permis- 
sive possession,  and  not  adverse  to  the  reversionary 
heir,  and  that  the  fact  of  the  latter  not  having  brought 
a  declaratory  suit  in  the  lifetime  of  the  donor  to 
have  it  declared  that  the  ekrarnamah  was  not  binding 
on  the  reversioner  when  the  succession  opened  out 
to  him,  did  not  preclude  him  from  bringing  a  suit  when 
the  cause  of  action  accrued  to  him  as  heir  of  the  last 
proprietor. 

Kemp,  J. — This  is  an  application  to 
review  our  judgment  dated  the  28th  of  July 
1869.  The  case,  when  if  was  before  us  in 
special  appeal,  was  argued  at  great  length 
on  both  sides,  by  Mr.  Allan  for  the  special 
appellant,  and  by  Mr.  Gregory  for  the 
special  respondent.  I  (speaking  for  myself) 
have  had  considerable  difficulty  in  following 
the  argument  of  the  learned  Counsel,  Mr. 
Montriou.  I,  therefore,  prefer  taking  the 
grounds  of  this  review  as  stated  in  the 
application  for  review,  and,  as  far  as  my 
memory  serves  me,  I  shall  briefly  notice  the 
arguments  of  the  learned  Counsel  on  the 
points  taken  in  review. 

*  12  W.  R.,  p.  234. 


The   first   question    which   arises   in    the 
application   for   review    is   the    construction 
and   operation    in   law    and    in  fact  of  the 
ekrarnamah  ;   secondly,  the   conduct   of   the 
plaintiff   in  the  case  originally  brought  by 
the   life-tenant,    Mohesh    Koonwar,    against 
the  donee  under  the  ekrar ;  and,  thirdly,  the 
question  whether  this  Court  should  have,  as 
contended   in    the   application    for   review, 
listened  to  the  objection  contained  in  the 
fourth  ground  of  special  appeal,  namely,  the 
question  of  whether  the  special  Law  of  Limit- 
ation  applies  or  not,   and  whether,  in  the 
absence  of  any  arguments    in    the    Court 
below  on  this  point,  this  Court  was  bound  to 
notice  the  point  in  question. 

On  the  construction  and  operation  of  the 
ekrarnamah,  we  have  already  in  our  former 
decision  pronounced  an  opinion.  We  have 
held  most  distinctly  that,  under  that  ekrar- 
namah, nothing  but  the  life-interest  of  the 
donor  passed.  The  learned  Counsel  Mr. 
Montriou  has  contended  that  the  ekrarnamah 
is  a  complete  alienation  of  the  title  of 
Mohesh  Koonwar,  the  donor,  and  that  the 
possession  of  Nund  Koonwar.  under  that 
ekrarnamah  was  adverse  to  the  donor.  This 
question  had  already  been  argued  by  Mr. 
Allan  when  the  case  was  heard  in  special 
appeal,  and  we  have,  right  or  wrong,  pro- 
nounced an  opinion  upon  the  question.  The 
plaintiff  in  this  suit  is  a  reversionary  heir. 
It  is  true  that,  during  the  lifetime  of  Mohesh 
Koonwar,  he  might  have  brought  a  suit  for 
the  purpose  of  having  it  declared  that  the 
ekrarnamah  was  not  binding  upon  him 
when  the  succession  opened  out  to  him,  but 
that  suit,  if  brought,  could  only  have  been 
in  the  nature  of  a  declaratory  suit.  More- 
over, the  plaintiff's  right  to  recover  at  all 
depended  solely  upon  the  fact  of  his  being 
the  heir,  not  of  Mohesh  Koonwar,  but  of 
Bukhooree  Singh  at  the  time  of  the  death  of 
the  life-tenant.  The  mere  fact,  therefore,  of 
the  reversioner  not  having  brought  a  declara- 
tory suit  in  the  lifetime  of  the  life-tenant  to 
have  it  declared  that  the  ekrarnamah  was  an 
alienation  not  binding  upon  the  reversioner 
when  the  succession  opened  out  to  him  does 
not  in  any  way  preclude  him  from  bringing 
a  suit  when  the  cause  of  action  accrued  to 
him  as  heir  of  the  last  proprietor,  namely  ^ 
Bukhooree  Singh.  Now,  the  donee  under 
the  ekrarnamah  was  not,  under  the  Hindoo 
Law,  either  the  heiress  of  Bukhooree  Singh 
or  of  Mohesh  Koonwar.  Mohesh  Koonwar 
thought  proper,  for  purposes  best  known  to 
herself,  to  make  over  the  properly  which 
she  held,  as  life-tenant  to  Nund  Koonwar 
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on  these  terms,  that  Nund  Koonwar  was 
to  pay  the  debts  of  the  donor,  and  that, 
with  the  exception  of  certain  estates  which 
the  donor  reserved  for  her  maintenance, 
the  donee  was  to  take  possession  of  the  rest 
of  the  estate,  and  to  procure  the  registration 
of  her  name  on  the  rent-roll  of  the  Col- 
Iectorate. 

It  is  contended  by  the  learned  Counsel, 
Mr.  Montriou,  that  this  was  a  complete 
alienation,  and  that  looking  to  the  conduct 
of  the  plaintiff,  the  reversionary  heir,  in 
allowing  mutation  of  names  to  take  place, 
and  in  taking  no  steps  to  question  this 
ckrarnamah  at  an  earlier  stage,  he  has 
accepted  it  as  a  complete  alienation,  and 
is  now  barred  by  the  adverse  possession  of 
the  donee  under  that  deed.  The  learned 
Counsel  has  also  contended  most  strenuously 
that  unless  under  no  circumstances  can  an 
alienation  by  a  Hindoo  widow,  and  the  pos- 
session, under  that  alienation,  be  considered 
adverse  to  the  reversionary  heir,  it  must  be 
held  in  this  case  that,  looking  to  the  terms 
of  the  deed  itself  and  to  the  conduct  of  the 
reversionary  heir,  the  possession  of  the 
donee  was  adverse. 

I  am  of  opinion  that  the  possession  of 
the  donee  was  not  adverse  to  the  reversion- 
ary heir.  There  are,  of  course,  cases  in 
which  where  a  cause  of  action  accrued  to 
the  widow  during  her  lifetime,  and  where 
she  neglected  to  assert  her  right,  and  per- 
mitted a  third  party  to  hold  possession  ad- 
versely  to  her;  and  if  that  adverse  possession 
"wed  during  the  lifetime  of  the  widow  for 
^period  beyond  that  prescribed  by  the  Law 
w  Limitation,  the  possession  of  the  third 
P*ty  which  was  adverse  to  the  widow  would 
*«o  be  adverse  to  the  reversioner,  and  it  is 
to  a  case  of  this  description  that  the  Full 
*nch  ruling  to  be  found  in  Volume  IX.  of 
«e  Weekly  Reporter,  page  506,  applies. 

In  that  case,  the  point  is  referred   by    a 

U  xl  lhis  Court  wel1  versed  in  Hindoo 
**»:  Mr.  Justice  Dwarkanath  Mitter  was  of 
°Pimon  that  limitation  would  not  run 
pmst  a  reversionary  heir  under  the  Hindoo 
j*w  «mil  afier  the  death  of  the  female  heir 
*ao  succeeded  to  the  estate  of  the  deceased 
P  oprietpr  Now>  here  was  an  opinion  which 
^tem,lifd  to  considerable  weight  and  re- 

FrilL  u  learned  JudSes  sitting  on  the 
that  £°?     Pronounced  separate  judgments, 

nounrJ0  Say'  lhree  JudSes  out  of  five  Pro- 
Z^uParrate  Iud&ments.  ^  the  jiidg- 
meflt  of  His  Lordship  the  Chief  Justice,  he 


observed  (see  page  507  left  column)  "  that 
"  in  that  case  the  cause  of  action  did  accrue 
"  to  the  female  heir,  and  the  question  was 
4<  whether  the  reversionary  heir  upon  her 
"  death  acquired  anew  and  independent  cause 
"  of  action,  or  merely  succeeded  to  the  same 
41  cause  of  action  which  was  vested  in  the 
"  female  heir  in  her  lifetime."  In  that  case 
the  learned  Chief  Justice  found  that  there 
was  a  cause  of  action  which  accrued  to  the 
female  heir,  and  that,  therefore,  the  reversion- 
ary heir  did  not  acquire  a  new  and  independ- 
ent cause  of  action,  and  therefore  the  limita- 
tion which  ran  against  the  widow  ran  equally 
against  the  reversioner. 

Mr.  Justice  Phear  observes  "that  if  the 
"  proprietary  right  was  invaded  whilst  in  the 
"  hands  of  the  widow,  the  cause  of  action  ac- 
"  cruing  from  that  act  of  invasion  would  be 
"  none  other  when  he  came  to  be  pursued 
"  by  the  reversionary  heir  than  it  was  when 
"  the  female  heir  herself  was  the  person  who 
"  could  sue."  It,  therefore,  followed  in  the 
opinion  of  the  learned  Judge  "that  if  the 
"  reversionary  heir  brought  a  suit  founded 
"  upon  that  act  of  invasion  of  the  proprie- 
"  tary  right,  the  time  prescribed  in  the 
"  Statute  of  Limitation  would  run  against 
"  him  from  the  date  of  the  act;"  but  then, 
continues  the  learned  Judge,  "  it  may  be 
"  that  the  possession  of  a  third  party  which 
"  would  be  no  trespass  of  '  the  proprietary 
"  right  when  in  the  hands  of  the  female 
"  heir  may,  if  persisted  in,  become  so  when 
"  that  proprietary  right  passes  to  the  re- 
"  versionary  heir." 

Mr.  Justice  Macpherson  in  his  judgment 
is  very  clear  upon  the  point,  and  that 
judgment,  in  my  opinion,  is  entirely  appli. 
cable  to  the  facts  of  the  case  now  before 
us.  He  observes  "  that  there  is  a  great 
difference  between  the  case  which  was  be- 
fore the  Full  Bench  and  a  case  in  which  a 
Hindoo  female  has  alienated  property  be- 
longing to  the  estate  which  she  takes  as 
heiress  without  sufficient  reason  for  making 
such  alienation."  <4  In  the  latter  case,"  the 
learned  Judge  observes,  "  the  alienation 
would  be  good  as  against  her  so  far  as  her 
own  life-interest  is  concerned.  Therefore, 
in  fact,  no  cause  of  action  necessarily  would 
arise  to  the  reversioner  in  respect  of  the 
alienation  of  a  widow  so  long  as  the  widow 
lives.  The  cause  of  action  to  the  re- 
versioner would  not  arise  until  the 
death  of  the  widow  when  the  reversioner's 
cause  of  action  for  the  first  time  accrues." 
In    the    case   before   the    Full    Bench,   the 
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property  never  reached  the  hands  of  the 
widow,  but  had  all  along  been  held  adverse- 
ly to  her,  and  therefore,  as  very  properly 
observed  by  the  learned  Judge,  a  suit  to 
recover  possession  by  whomsoever  it  may 
be  brought  would  be  barred  unless  institut- 
ed within  12  years  from  the  commencement 
of  the  adverse  possession. 

In  another  case,  which  will  be  found  in 
Volume  XII.  of  the  Weekly  Reporter,  page 
14,  which  is  also  a  Full  Bench  case,  a  re- 
ference was  made  by   Justices   Kemp  and 
Elphinstone  Jackson,  the  point  referred  be- 
ing whether  in  a  suit  by  a  reversioner  to 
set  aside  an  adoption  and  to  recover  posses- 
sion  in    right  of   inheritance,  the  cause  of 
action  arose  from  the  death  of  the  widow 
when   the   right   of  entry   first    accrued    to 
the    reversioner,   or   from   the   date   of  the 
possession  taken  by  the  adopted  son,  though 
such  possession  be  taken  with  the  consent 
of  the  widow,  the  life-tenant.     In  that  case, 
the  judgment  of  the  majority  of  the  Court 
was   delivered   by   his   Lordship   the    Chief 
Justice.     In  one  passage  of   the  judgment 
his  Lordship  remarks,  that  he  was  of  opi- 
nion  "  that  the   possession  of   an  adopted 
"  son  or  his  heir  with  the  acquiescence  of 
"  the  adopting   mother   is    not   an   adverse 
"  possession  as  against  her,  in  the  sense  in 
"  which  that  term    is   used   with   reference 
"  to  the  Statute  of  Limitation."     Mr.  Justice 
Macpherson,     who     delivered     a    separate 
judgment,  observed  that  "  an  improper  giv- 
•'  ing  away  or  other  alienation  of  her  hus- 
'•  band's  estate  by  a  Hindoo  childless  widow 
«'  is  of  no  operation  as  against  the   rever- 
"  sioner,    and    therefore,    until   it  be  ascer- 
(<  tained  whether  in  giving  possession  to  the 
"  alleged  adopted  son,  the  widow  acted  in 
"  a  manner  warranted  by  the  Hindoo  Law, 
"  it    cannot    be    ascertained    whether    that 
"  possession    was    adverse    to    the     rever- 
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Now,  applying  these  two  judgments  to 
the  facts  of  the  case  before  us,  it  appears 
to  me  very  clear  that  whatever  construc- 
tion may  be  put  upon  the  ikrarnamah, 
whether,  as  stated  in  our  judgment,  it 
simply  passes  the  life-interest  of  Mohesh 
Koonwar,  or  whether  she  intended,  as  con- 
tended by  the  learned  Counsel,  Mr.  Montriou, 
to  make  an  out-and-out  alienation  of  the 
estate  which  she  inherited  from  the  deceased 
proprietor,  it  is  clear  to  me  that,  to  use  the 
words  of  Mr.  Justice  Macpherson  in  the 
judgment  just  quoted,  "  this  is  an  im- 
proper giving   away   of   the  estate  of   the 


deceased  proprietor"  by  the  life-tenant 
Mohesh  Koonwar.  The  donee  under  the 
ekrarnamah  took  possession  of  the  estate  with 
the  permission  and  acquiescence  of  the  life- 
tenant,  Mohesh  Koonwar.  The  donee,  as  al- 
ready observed,  was  not  the  heiress  of  the 
deceased  proprietor  or  of  the  donor,  Mohesh 
Koonwar;  her  possession  was  a  permissive 
possession,  and  was  not  in  any  sense  adverse 
or  hostile  to  the  reversioner. 

With  reference  to  the  conduct  of  the 
plaintiff  in  the  suit  subsequently  brought  by 
Mohesh  Koonwar,  upon  which  great  stress  has 
been  laid  by  the  learned  Counsel,  Mr. 
Montriou,  I  would  observe  that  that  suit  was 
brought  during  the  lifetime  of  Mohesh 
Koonwar.  She  sued  to  set  aside  that  ekrarna- 
mah because,  and  solely  because,  the  donee 
under  the  ekrarnamah  had  not  fulfilled  the 
conditions  under  which  the  gift  was  made, 
namely,  she  had  not  paid  the  debts  of  the 
donor.  Mohesh  Koonwar  did  not  dispute  the 
execution  of  the  ekrarnamah,  and  the  donee 
Nund  Koonwar  did  not  claim  as  heiress  of 
Mohesh  Koonwar,  but  claimed  solely  under 
the  ekrar,  and  the  issue  was  whether  the 
terms  of  the  ekrar  had  been  complied  with 
or  not.  It  is  to  be  remembered  that  Mohesh 
Koonwar  won  the  suit  in  the  first  Court, 
namely,  she  succeeded  in  establishing  that 
Nund  Koonwar  had  not  acted  up  to  the  terms 
of  the  ekrarnamah.  Nund  Koonwar  appealed, 
and  it  was  in  this  stage  of  the  case,  and 
after  the  death  of  Mohesh  Koonwar,  the 
respondent  in  that  appeal,  that  the  present 
plaintiff  appeared  in  Court. 

It  has  been  said,  as  was  contended  by 
Mr.  Allan  when  the  case  was  heard  in  special 
appeal,  that  the  plaintiff,  when  he  appeared 
as  representing  Mohesh  Koonwar  in  the 
appeal  ought,  to  use  the  words  of  Mr.  Allan, 
"  to  have  shown  his  whole  hand,"  that  is  to 
say,  he  ought  not  to  have  contented  him- 
self with  taking  up  the  case  as  Mohesh 
Koonwar  left  it,  but  that  he  ought  then  and 
there  to  have  declared  that  he  was  the  re- 
versioner, that  he  was  not  bound  by  the 
ekrarnamah,  and  that  he  was  entitled  to 
possession.  Now,  in  our  former  decision, 
this  point  was  fully  discussed  and  our  judg- 
ment was  given  upon  it,  and  in  my  opinion 
it  is  not  right  when  a  case  comes  up  on 
review  to  re- argue  it  entirely  upon  the  same 
points.  It  is  not  because  learned  Counsel 
think  that  a  judgment  of  this  Court  is 
wrong,  and  it  may  be  wrong,  that  they  are 
entitled  to  re-open  and  to  re-argue  for  two 
days  a  point  which  has  already  been  argued 
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at  great  length  by  one  of  the  leading  pleaders 
of  this  Court.  However,  be  that  as  it  may, 
I  proceed  to  add  to  the  reasons  already  given 
in  the  former  judgment  of  this  Court  such 
farther  reasons  as,  in  my  opinion,  meet  the 
argument  of  the  learned  Counsel  on  this 
point. 

I  have  already  remarked  that  Mohesh 
Koonwar  had  won  the  case  in  the  first  Court. 
The  plaintiff,  on  the  death  of  Mohesh  Koon- 
war, applied  to  the  Appellate  Court  to  be 
admitted  to  carry  on  the  case  in  the  room  of 
Mohesh  Koonwar,  and  the  order  of  the 
Court  was  that  he  be  admitted  "  waste- 
juwab-deehee  appeal/'  that  is  to  say, 
to  carry  on  the  appeal.  At  that  stage 
of  the  case,  the  plaintiff,  to  whom  the  suc- 
cession of  the  estate  of  Bukhooree  Singh 
had  but  just  opened  out,  was  not  in  a  posi- 
tion to  raise  an  entirely  new  case  which 
had  not  been  tried  in  the  Court  of  first 
instance,  and  which  was  not  in  issue  be- 
tween the  original  parties  to  the  suit;  and 
therefore  the  mere  fact  that  he  did  not  at 
that  stage  of  the  case  disclose  his  title, 
does  not,  in  my  opinion,  lead  to  the  inference 
that  he  in  any  way  admitted  the  ekrar,  or 
that,  because  the  ekrar  was  found  by  the 
Appellate  Court  to  be  binding  as  against 
Mohesh  Koonwar,  the  life-tenant,  it  was 
equally  binding  upon  the  plaintiff,  the 
reversioner. 

With  reference  to  the  last  ground  of  re- 
view, which  was  that  this  Court  ought  to 
have  listened  to  the  plea  raised  in  special 
appeal  with  reference  to  the  objection  taken 
m  the  grounds  of  appeal  to  the  Judge,  that 
the  special  Law  of  Limitation  barred  the 
plain  tiff's  suit,  I  am  of  opinion  that  it  does 
not  appear,  either  on  the  pleadings  or  in  the 
judgments  either  of  the  first  Court  or  of 
the  Judge,  which  is  wholly  silent  upon 
the  point,  that  this  plea  was  put  in  issue  in 
the  first  Court,  or  was  argued  before,  or 
pressed  upon,  the  Judge  in  appeal.  In  the 
first  Court,  I  can  find  no  argument  or  plea 
with  reference  to  the  special  Law  of  Limita- 
tion. The  judgment  of  the  first  Court  pro- 
ceeds to  try  the  issue  in  bar  with  reference 
to  the  1 2  years'  limitation,  and  not  with 
reference  to  the  special  term  of  limitation 
mentioned  for  the  first  time  in  the  grounds 
of  appeal  to  the  Judge.  The  defendant 
below,  the  special  appellant  before  us,  did 
not  mention  under  which  Section  of  the 
Law  of  Limitation  she  considered  the  case  of 
the  plaintiff  to  fall.  Moreover,  it  is  not  pa- 
tent on  the  plaint  that    the  claim  of  the 
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plaintiff  is  barred  under  any  of  the  Sections 
of  the  Act  which  prescribe  special  terms  of 
limitation.  The  suit  was  not  to  set  aside 
any  settlement  or  proceedings  of  the  Col- 
lector, but  it  was  a  suit  for  possession  as 
heir  of  the  late  proprietor,  Bukhooree 
Singh,  of  the  whole  of  the  properties  in- 
cluded in  the  ekrarnamah  ;  and  amongst 
these  properties,  of  the  dearahs  to  which 
the  special  appellant  in  review  seeks  to 
apply  the  Law  of  Limitation.  It  is  not  for 
this  Court  to  presume  that,  if  this  plea,  that 
the  special  Law  of  Limitation  barred  this  part 
of  the  case,  had  been  addressed  to  the  Judge 
and  pressed  upon  him,  he  would  so  far  have 
forgotten  his  duty  as  to  have  taken  no 
notice  of  it  at  all.  Some  months  after  the 
special  appeal  is  decided — nearly  six  months 
after — we  are  asked  to  send  for  the  pleader 
who  argued  the  case  in  the  Judge's  Court, 
and  to  examine  him,  but  we  think  it  wholly 
unnecessary  to  do  so,  because,  if  this  plea 
was  taken  before  the  Judge,  and  pressed 
upon  his  notice,  and  the  Judge  neglected  to 
pass  any  decision  upon  it,  it  was  the  duty 
of  the  applicant  for  review  to  apply  to  the 
Judge  to  re-consider  his  judgment  on  that 
point;  not  having  done  so,  we  cannot  but 
hold  that  the  Judge's  not  noticing  the  point 
in  his  decision  is  simply  owing  to  its  not 
having  been  pressed  upon  him. 

The  case  of  Payne  and  Co.  versus  Con- 
stable, which  was  pressed  upon  our  atten- 
tion, is  not  at  all  similar  to  the  case  before 
us.  In  that  case,  in  the  plaint  itself,  it  was 
patent  that  the  claim  was  one  which  was 
barred  under  the  Statute  of  Limitation. 
It  is  true  that  the  defendant  did  not  plead 
the  Statute,  but  the  learned  Judges  to  whom 
the  reference  was  made  held  that  this  was 
not  a  question  of  jurisdiction ;  but  as  it  was 
patent  on  the  plaint  that  the  claim  was 
barred,  the  Judge  of  the  Court  of  Small 
Causes  was  bound  to  adjudicate  on  it,  al- 
though the  defendant  did  not  plead  the 
Statute  as  a  bar  to  the  claim  of  the  plaint- 
iffs. 

In  this  case,  there  is  nothing  in  the 
plaint  to  show  that  the  claim  of  the  plaint- 
iff is  barred  under  the  special  Law  of  Limita- 
tion ;  and  as  already  observed,  it  was  not 
argued  or  put  in  issue  in  the  first  Court  ; 
and  although  taken  without  any  specification 
in  the  grounds  of  appeal  to  the  Judge,  and 
in  the  most  vague  and  general  terms,  it  was 
not  pressed  upon  the  attention  of  the  Judge. 
In  my  opinion,  therefore,  we  acted  rightly 
in  not  permitting  this  point  to  be  taken -in 
argument  in  special  appeal. 
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This  disposes  of  ail  the  main  grounds 
taken  in  review.  I  adhere  to  the  former 
judgment  of  the  Court  which  entered  fully 
into  all  the  points  of  the  case,  and  I  would 
reject  this  application  for  review  with  costs 
payable  by  the  applicant. 

Glover,  J. — I  am  of  the  same  opinion. 
With  reference  to  one  part  of  the  argument 
adduced  by  Mr.  Mackenzie,  I  wish  to  add 
that,  as  all  the  three  Judges  in  the  case  of 
Payne  versus  Constable  agreed  that  limit- 
ation was  not  a  question  of  jurisdiction, 
the  defendant  had  the  power,  if  he  chose, 
to  waive  thai  objection ;  and  for  the  reasons 
given  by  Mr.  Justice  Kemp,  I  consider  that 
the  defendant  in  this  case  did  waive  that 
objection.  I  concur  in  rejecting  this  appli- 
cation with  costs. 


The  1 2th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Chittahs— Khas  tnehals — Evidence. 
Case  No.  1854  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  i8th  May  i86g,  modifying  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  23rd  December  1868. 

Tarucknath  Mookerjee  (Plaintiff),  Appellant, 

versus 

Mohendronath  Ghose  and  others  (Defend- 
ants), Respondents. 

Mr.  J.  W.  B.  Money  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondents. 

Chittahs  made  by  the  Revenue  Authorities  in  the 
course  of  measurement  of  a  Government  mehal  stand 
precisely  on  the  same  footing-  as  chittahs  made  by  them 
in  inquiries  relating  tb  revenue,  and  are  equally  ad- 
missible as  evidence ;  the  circumstance  that  the  pro- 
ceedings relate  to  a  khas  estate  cannot  deprive  them 
of  the  character  of  public  proceedings  upon  matters 
of  public  interest. 

Jackson,  J. — The  plaintiff  in  this  suit  is 
the  proprietor  of  Talook  Bheyootia,  the 
lands  of  which  talook  are  situated  on  the 
east  side  of  a  certain  river  or  khal  called 
Mundessuree.  I  say  situated  on  the  east  side, 
because  in  that  respect  there  is  no  dispute. 
The  defendant  is  the  owner  of  another  talook 
called  Gobra,  which  lies  on  the  west  side  of 
the  same  river. 


The  plaintiff's  suit  was  based  upon  the 
ground  that,  whereas  the  plaintiff  had  been 
used  to  construct  a  bund,  or  embankment, 
across  the  river  in  question,  for  the  purpose 
of  damming  up  the  waters  with  a  view  to 
the  cultivation  of  Boro  crops  on  the  lands  of 
his  talook,  and  whereas  he  was  exclusively 
entitled  to  the  use  of  such  water,  and,  in 
accordance  with  such  right,  the  defendant 
had  been  accustomed  to  take  the  surplus 
water  remaining  over  and  above  what  the 
plaintiff  required  for  his  cultivation,  paying 
the  plaintiff  for  the  same,  the  defendant  had 
wrongfully  cut  a  certain  deep  channel  above 
the  plaintiff's  embankment,  through  which 
he  drew  off  the  waters  of  the  Mundessuree, 
and  applied  them  to  his  own  cultivation,  and 
so  prevented  the  plaintiff  from  receiving  the 
full  amount  of  accumulated  waters  which 
he  would  otherwise  have  had,  and  thereby 
the  plaintiff's  cultivation  was  endamaged* 

The  main  contention  of  the  plaintiff  in 
this  case  undoubtedly  was  that,  besides 
being  owner  of  the  land  on  the  east  side  of 
the  Mundessuree  in  this  particular  locality, 
he  was  also  the  owner  of  the  bed  of 
the  stream,  and  likewise  of  a  strip  of 
land  of  about  one  beegah  in  width  on  the 
western  side ;  so  that  any  channel  cut  to 
admit  of  a  passage  for  the  water  from  the 
river  on  that  side  would  be  of  necessity, 
and  was,  in  fact,  cut  through  his  land. 

Some  question  has  also  been  raised  of  a 
right  belonging  to  the  plaintiff  to  the  exclu- 
sive use  and  enjoyment  of  the  water  from 
the  Mundessuree  founded  upon  long  user, 
and  the  existence  or  recurrent  erection  of 
his  bund,  and  the  irrigation  of  his  lands 
with  it  from  time  immemorial. 

The  Moonsiff,  who  tried  this  case  in  the 
first  instance,  found  that  the  plaintiff  had 
made  out  no  right  of  the  kind  alleged,  and 
he  dismissed  the  suit. 

The  Subordinate  Judge,  on  appeal,  also 
considered  that  the  plaintiff's  case  was  not 
made  out,  and  that  he  was  not  entitled  to 
damages,  but  in  his  decree  were  inserted 
certain  restrictions  and  stipulations  whereby 
the  defendant  was  to  be  restrained  from 
maintaining  any  channel  deeper  than  the 
bed  of  the  river  so  as  to  avail  himself  of  the 
plaintiff's  labour  and  expenditure  in  erecting 
his  embankment. 

Against  this  decision,  the  plaintiff  has 
appealed  specially,  and  the  grounds  of  appeal 
are  very  numerous;  but,  in  fact,  the  argu- 
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ment  has  proceeded  mainly  upon  two 
grounds,  one  being  that  the  Subordinate 
Judge  ought  to  have  decided,  independently 
of  the  question  of  the  ownership  of  the 
land,  whether  the  plaintiff  had  made  out  a 
right  by  long  user  to  the  exclusive  enjoy- 
ment of  the  water  of  this  river ;  and  the 
other,  that  the  decision  as  to  the  ownership 
of  the  soil,  on  which  the  Court  below  has 
found  against  the  plaintiff,  has  been  arriv- 
ed at  upon  evidence  improperly  admitted. 

Upon  the  first  of  these  points,  it  seems  to 
me  that  the  question  of  ownership  of  the 
land  was  really  that  upon  which  the  plaintiff 
relied  ;  but  he  might,  if  he  had  chosen,  and 
this  was  certainly  an  occasion  upon  which  he 
ought,  if  he  meant  to  establish  any  right 
to  damages  against  the  defendant,  to  have 
set  up  and  proved  a  right  to  appropriate 
this  water  to  the  exclusion  of  other  riparian 
proprietors.  He  did  not  do  so.  He  offered 
no  evidence  on  which  any  such  right  could 
be  established;  and  consequently  there  is 
do  error  in  that  respect  in  the  decision  of 
the  Lower  Appellate  Court. 

Upon  the  question  of  ownership  of  the 
Mil,  the  judgment  of  the  Lower  Appellate 
Court  is  impugned  on  the  ground  that  it 
proceeds  very  mainly  upon  certain  chittahs 
vbich  appear  to  have  been  made  by  a 
Deputy  Collector  who  measured  and  record- 
ed certain  facts  relating  to  Mouzah  Raj  pore, 
which  was  a  Government  mehal  in  the 
year  1852.  It  is  contended  that  the  officer 
of  Government  on  that  occasion  carried  on 
[be  measurement  and  enquiry  very  much 
jn  the  nature  of  a  private  measurement, 
inasmuch  as  the  Government  held  that 
inoazah  as  a  khas  mehal,  and  those  proceed- 
ings, therefore,  are  to  be  looked  at  merely 
°n  the  same  footing  as  those  of  a  private 
individual. 

It  appears  to  me  that  this  is  a  proposition 
which  cannot  be  supported.  I  think,  in  the 
first  place,  it  is  undoubted  that  the  univer- 
sal practice  of  the  Courts  in  this  country 
is  to  regard  enquiries  and  chittahs  made  in 
such  cases  by  a  Deputy  Collector,  or  other 
public  officer  of  that  grade,  as  evidence 
generally  in  respect  of  the  facts  ascertained 
upon  such  enquiries.  I  think,  also,  that  it 
is  impossible  to  look  on  the  acts  of  public 
officers  on  these  occasions  as  purely  private 
proceedings  or  enquiries.  The  circumstance 
that  Government  is  dealing  with  a  khas 
mehal  cannot  deprive  those  proceedings 
°f  the  character  of  public  proceedings  upon 


matters  of  public  interest.  Consequently 
the  chittahs  in  question  were  properly 
received  and  were  admissible  in  evidence  in 
this  case. 

Irrespective  "of  the  admissibility  of  these 
documents,  it  will  have  to  be  considered 
how  far  the  contents  of  the  documents  were 
relevant  to  the  matter,  under  enquiry,  inas- 
much as  they  related  to  an  estate  which 
belonged  neither  to  the  plaintiff  nor  to  the 
defendant.  But  the  question  of  relevancy 
would  depend  very  mainly  upon  the  nature 
of  the  point  at  issue.  Now,  the  point  at 
issue  between  the  parties  on  this  occasion, 
as  shown  by  what  took  place  on  the  local 
enquiry  before  the  Ameen,  was  this,  namely, 
whether,  as  alleged  by  the  plaintiff,  the  bed 
of  the  River  Mundessnree  and  a  strip  of 
land  on  the  west  bank  of  that  river,  as  it 
ran  along  the  plaintiff's  mouzah,  on  the  one 
side,  and  several  other  mouzahs  on  the 
opposite  bank,  belonged  throughout  to  the 
plaintiff's  mouzah  of  Bheyootia,  or  belonged, 
on  the  contrary,  to  the  different  mouzahs, 
where  it  ran  below  those  mouzahs.  Now, 
the  plaintiff's  allegation  extended  it,  accord- 
ing to  the  map  drawn  by  the  Ameen,  to  the 
position  of  Mouzah  Rajpore,  as  well  as  to 
Mouzahs  Raipore,  Gobra,  and,  I  believe, 
to  Gopalpore.  Consequently,  where  the 
allegation  as  to  Mouzah  Rajpore  was  con- 
tradicted by  the  chittahs  of  Mouzah  Raj- 
pore, it  seems  to  me  that  it  bore  materially 
upon  the  allegation  of  the  plaintiff  in  re* 
spect  of  the  whole  of  that  land.  Therefore, 
it  was  not  irrelevant,  and,  as  I  have  said  be- 
fore, I  think  it  was  admissible. 

I  therefore  think  that  the  plaintiff  made 
out  no  case,  and  that  there  was  no  error  in 
the  proceedings  of  the  Court  below  in  so 
far  as  it  dismissed  the  plaintiff's  suit. 

For  these  reasons,  I  think  that  the  deci- 
sion of  the  Lower  Appellate  Court,  so  far  as 
it  threw  out  the  plaintiff's  right  to  damages 
against  the  defendant,  was  correct. 

That  being  so,  the  question  arises,  upon 
the  objection  of  the  defendant,  whether  the 
Lower  Appellate  Court  was  justified  in  in- 
troducing into  its  .  decree  the  restrictions 
and  stipulation  which  I  have  previously 
adverted  to.  On  that  point,  it  seems  to  me 
that,  as  the  plaintiff  had  failed  to  prove  his 
right  to  the  land  through  which  the  defend* 
ant  had  cut  a  channel,  and  had  also  either 
omitted  or  failed  to  prove  any  other  right  to 
the  exclusive  enjoyment  of  the  water,. there 
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was  no  basis  remaining  upon  which  the 
plaintiff  could  be  entitled  to  ask  that  the 
defendant  should  be  so  restrained. 

I  think,  therefore,  that  the  decree  of  the 
Lower  Appellate  Court  should  be  simply  a 
decree  dismissing  the  plaintiff's  suit,  and 
that  the  restriction  complained  of  ought  to 
be  struck  out,  and  that  the  special  appeal 
ought  to  be  dismissed  with  costs. 

Markby,  J. — I  am  of  the  same  opinion. 
I  fully  concur  in  the  view  taken  of  these 
Government  chittahs.  I  think  that  thev 
stand  precisely  upon  the  same  footing  as  the 
chittahs  which  are  made  by  the  same  author- 
ities, that  is,  the  revenue-authorities,  in 
enquiries  relating  to  revenue  ;  and  according 
to  the  universal  practice  of  the  Courts  of 
original  jurisdiction  in  this  country,  they 
are  evidence. 

As  to  their  being  relevant,  that  depends 
entirely  upon  the  course  of  the  enquiry 
taken  in  the  Court  below.  I  think  sufficient 
appears  to  show  that  they  did  become  rele- 
vant in  consequence  of  the  form  in  which 
the  plaintiff  shaped  his  case  upon  the  local 
enquiry.  They  show  that,  at  any  rate,  in 
some  part  of  his  allegation  that  he  had  land 
on  the  western  side  of  the  stream,  he  was 
mistaken,  and  that  the  boundary  of  his 
estate  was  not  what  he  supposed. 

This  objection  being  got  rid  of,  there  is 
a  good  finding  of  fact  by  both  the  Courts 
that  the  stream  in  question  runs  between 
the  estate  of  the  plaintiff  and  the  estate  of 
the  defendant;  and  it  appears  to  me  to 
follow  immediately  as  consequent  upon  that 
finding  that  the  plaintiff's  suit  ought  to  have 
been  dismissed  in  toto.  There  was  no 
question  but  that  this  was  a  stream  which 
the  riparian  proprietors  had  a  right  to  use 
for  the  purpose  of  irrigation.  It  might 
have  been  a  question,  but  in  fact  there  was 
no  question,  that  whatever  rights  the  defend- 
ant originally  had  had  not  been  restricted 
by  any  adverse  user  on  the  part  of  the 
plaintiff.  The  result  is  that  the  defendant 
remains  in  the  condition  of  an  ordinary 
riparian  proprietor  having  a  right  to  irrigate 
his  lands  from  the  water  of  the  stream,  and 
the  attempt  to  limit  that  right  as  it  has  been 
done  by  the  Subordinate  Judge  is  based  upon 
no  finding  sufficient  for  the  purpose.  I 
therefore  think  that  we  ought  to  set  aside 
that  part  of  the  decision  of  the  Lower  Court 
which  restricts  the  defendant's  rights  as  an 
ordinary  riparian  proprietor,  and  dismiss  the 
plaintiff's  suit  in  toto. 


The  1 2th  January  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Surplus  proceeds — Section  237,  Civil 
Procedure  Code. 

Case  No.  1702  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  ijtA 
April  i86g,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  sth  September  1868. 

Saefoollah  Khan  and  another  (Plaintiffs), 

Appellants, 

versus 

Luchmeeput  Singh  Doogur  (Defendant), 

Respondent. 

Messrs.  R.  E.  Iwidale  and  C.  Gregory  for 

Appellants. 

Mr.  R.  T.  Allan  and  Baboos  Sreenath 

Doss  and  Rash  Beharee  Ghose  for 

Respondent. 

The  surplus  proceeds,  of  a  sale  made  for  default  of 
payment  of  putnee  rent,  though  under  attachment  by 
a  Civil  Court  in  the  hands  of  the  Collector,  continues 
to  be  the  property  of  the  putneedar  until  ordered  to  be 
paid  away  by  an  order  from  such  Court. 

Phear,  J. — The  plaintiff,  if  he  succeeds 
in  this  suit,  must  succeed  by  showing  that 
the  money  which  has  been  paid  over  to  the 
defendant  was  his  money. 

If  the  case  fell  within  the  operation  of 
Section  270,  Civil  Procedure  Code,  then,  no 
doubt,  the  money,  although  the  proceeds  of 
a  sale  obtained  by  the  defendant,  when 
brought  into  Court,  would,  by  virtue  of  that 
Section,  belong  to  the  plaintiff.  But  it  is 
not  alleged  that  the  money  ever  was  in  this 
situation.  It  was  simply .  money  in  the 
hands  of  the  Collector,  the  surplus  proceeds 
of  a  sale  made  for  default  of  payment  of 
putnee  rent,  and  as  such  it  was,  in  the  hands 
of  the  Collector,  the  property  of  the  put- 
needar. The  plaintiff's  attachment  of  this 
money  did  not  change  that  property;  not- 
withstanding the  attachment,  it  continued  to 
be  the  property  of  the  putneedar.  If  an 
order  of  the  Court  which  passed  the  decree 
had  been  made  on  the  Collector  under  Sec- 
tion 237,  and  the  Collector  had  then  paid 
over  the  money  to  the  plaintiff,  it  would,  no  ' 
doubt,  at  that  stage  have  become  the  money 
of  the  plaintiff. 
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Bat  nothing  of  this  kind  has  taken  place 
as  I  understand.  The  Court  which  made 
the  attachment  has  not  passed  any  order  at 
all ;  and  the  Collector,  whether  rightly  or 
wrongly,  without  having  the  foundation  of 
such  order,  has,  under  the  provision  in  Sec- 
tion 237,  of  his  own  discretion  paid  the 
money  over  to  the  defendant. 

It  appears  to  me,  on  this  state  of  facts, 
that  nothing  has  occurred  to  give  the  plaint- 
iff a  right  to  the  money  as  against  the 
defendant,  and  therefore  I  think  that  the 
plaintiff's  suit  was  rightly  dismissed,  and 
that  the  appeal  must  also  be  dismissed  with 
costs. 

Jackson,  J. — I  concur  in  dismissing  this 
appeal  with  costs  for  the  reasons  given  by 
Mr.  Justice  Phear. 


The  13th  January  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Snit  between  kutkeenadars — Juris- 
diction. 

Case  No.  1614  of  1869  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Gya,  dated  the  ijth  April  /86gt 
reversing  a  decision  0/ the  Deputy  Collector 
of  that  District,  dated  the  28th  November 
1868. 

Verasut  Hossein  (Plaintiff),  Appellant, 

versus 

Jhugdharee  Singh  and  others  (Defendants), 

Respondents. 

Moomhee  Mahomed  Yusuff  for  Appellant. 
Baboo  Boodh  Sein  Sing  for  Respondents. 

Where  the  kutkeenadar  of  an  alleged  share  sued  the 
kutkeenadar  of  the  remaining  portion  for  a  proportion 
of  rent,  and  defendant,  while  admitting  himself  to  be 
plaintiff's  tenant,  disputed  the  extent  of  the  alleged 
share: 

Hi ld  that  the  Question  of  the  extent  of  the  shares 
™lne  parties  as  co-kutkeenadars  could  only  be  decided 
hya  Civil  Court,  which  could  give  complete  relief  on 
"«  whole  case  with  reference  both  to  shares  and  rent. 

Kemp,  J. — This  was  a  suit  on'  the  part  of 
the  special  appellant  against  the  special  re- 
spondent for  rent.    The  special   appellant 


averred  that  he  was  the  kutkeenadar  of  a  15 
annas  4  dams  share,  and  that  the  defendant 
was  the  kutkeenadar  of  the  remaining  16 
dams.  He,  therefore,  sued  for  rent  in  pro- 
portion to  his  alleged  share,  and  deducted  the 
share  of  the  defendant  equal  to  16  dams. 
The  defendant,  although  he  admitted  that 
he  was  the  tenant  of  the  plaintiff  to  a  certain 
extent,  distinctly  disputed  the  extent  of  the 
plaintiff's  share. 

The  first  Court  gave  the  plaintiff  a  decree. 
The  Judge,  on  appeal,  held  that  this  was  a 
suit  that  was  not  cognizable  under  Ad  X., 
inasmuch  as  the  shares  were  in  dispute, 
and  therefore  that  the  question  could  only 
be  decided  in  the  Civil  Court. 

The  special  appeal  lomes  up  on  the  point 
of  jurisdiction  alone.  We  think  it  is  clear 
that  the  Judge  is  right  in  his  decision.  This 
was  not  a  suit  merely  for  rent — it  was  a  suit 
to  try  the  extent  of  the  respective  shares  of 
the  plaintiff  and  defendant  as  co-kutkeenadars 
as  between  themselves.*  It  has  been  held 
by  the  Chief  Justice  and  Mr.  Justice  Kemp, 
in  a  decision  to  be  found  in  the  gap  number  of 
the  Weekly  Reporter,  page  28,  Aft  X.  rulings, 
that  in  a  suit  where  the  question  was  simply 
whether  the  rent  had  been  paiJ  or  not,  it 
would  be  a  suit  cognizable  under  Aft  X.  alone  ; 
but  that,  in  a  suit  where  the  right  or  share 
of  several  parties  as  between  themselves  has 
to  be  tried,  the  suit  is  cognizable  in  the  Civil 
Courts  alone  ;  and  in  another  case  to  be  found 
in  the  gap  number,  page  42,  before  the  Chief 
Justice  on  review,  it  was  held  by  him  that 
a  suit  would  not. lie  under  Aft  X.  by  one 
shareholder  against  another  shareholder 
for  the  latter's  share  to  such  rent,  whether 
there  be  a  dispute  or  not.  That  suit  was 
on  review,  and  it  was  found  necessary 
so  to  ascertain  what  were  the  respective 
shares  of  the  different  shareholders.  In  this 
case  before  us,  until  the  question  of  the  ex- 
tent of  the  shares  of  the  two  co-kutkeenadars, 
the  plaintiff  and  the  defendant,  is  decided,  and 
which  can  only  be  decided  by  the  Civil  Court, 
the  question  of  the  amount  of  rent  due  can- 
not be  determined.  The  Civil  Court  can  de- 
cide and  give  complete  relief  on  the  whole  of 
the  case  with  reference,  not  only  to  the  ex- 
tent of  the  shares,  but  also  with  reference 
to  the  question  of  whether  the  defendant 
has  paid  the  rent  claimed  or  not.  This,  there- 
fore, was  a  suit  which  ought  to  have  been 
brought  in  the  Civil  Court. 

The  decision  of  the  Judge  is  perfectly 
correct,  and  we  dismiss  the  special  appeal 
with  costs. 
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The  13th  January  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Receiver — Section  02,  Act  VIII.,  1859. 

Case  No.  391  of  1869. 

Miscellaneous  Appeal  from  orders  passed  by 
the  Subordinate  Judge  ofDinagepore,  dated 
respectively  the  2 /si  July  and  ijlh  August 
1869. 

Mun  Mohinee  Dossee  and  others  (Defend- 
ants), Appellants, 

versus 

Icharaoyee  Dossee  (Plaintiff),  Respondent. 

Air.  G.  C.  Paul  and  Baboo  Rajendronath 
Pose  for  Appellants. 

Bdboos  Sreenath  Doss  and  Bhugohutty  Churn 
Ghose  for  Respondent. 

The  power  given  to  the  Civil  Court  by  Section  92, 
Aft  VIII.,  1859,  of  issuing  injunctions  and  appointing 
a  receiver  pendente  lite,  should  be  exercised  only  in 
cases  where  property,  which  it  is  essential  should  be 
kept  in  its  existing  condition,  is  in  danger  of  being 
destroyed,  damaged,  or  put  beyond  the  power  of  the 
Court. 

Phear,  J. — I  am  of  opinion  that  the  in- 
junction should  be  dissolved,  and  that  the 
receiver  should  be  discharged. 

I  need  hardly  say  that  the  power  of  issuing 
injunctions  and  appointing  a  receiver  pendente 
lite  which  is  given  to  the  Civil  Court  by 
Section  92,  Aft  VIII.  of  1859,  ought  to  be 
most  cautiously  exercised.  It  is  only  in 
cases  where  property,  which  it  is  essential 
should  be  kept  in  its  existing  condition  dur- 
ing the  pendency  of  the  suit,  is  in  danger 
of  being  destroyed,  damaged,  or  put  beyond 
the  power  of  the  Court,  that  the  Court  ought 
to  interfere  so  as  to  restrain  persons  who  may 
turn  out  in  the  final  event  of  the  litigation 
to  be  the  actual  owners  of  the  property  from 
proper  enjoyment  and  possession  of  it. 

It  does  not  appear  in  this  case  that  there 
is  any  special  reason  why  the  property  to 
which  the  plaintiff  lays  claim  should,  pend- 
ing the  dispute,  be  kept  from  alienation. 
But  more  than  that,  it  is  admitted  on  the 
part  of  the  plaintiff  that  one  of  the  defendants 
is  equally  interested  with  herself  in  the 
subject  of  suit.    The  plaintiff's  own-  case 


is  that  she  has  only  an  undivided  half  share 
of  the  property  in  question.     To  appoint  a 
receiver,  and  to  issue  an  injunction   which 
shall  affect  an  undivided  half  share  only,  is 
an   impossibility.     The  injunction   and    ap- 
pointment of.  a   receiver  in  this  case  must 
have   the   effect   of   infringing   the   right  of 
property  of  the  one  defendant,  who  is  ad- 
mitted by  plaintiff  to  be  a  part-owner  with 
her.     It  seems  to  me  that  there  is  nothing 
in  the  case  to  warrant  so  extreme  a  step  as 
that,  and  I  think  the  Court  is  entirely  wrong 
in   making   the   order   which   it   has    made 
without  notice  to,  and  behind  the  back  of,  the 
defendant. 

The  appeal  must  be  decreed,  the  injunction 
must  be  dissolved,  and  the  receiver  must 
be  discharged.  The  respondent  must  pay  50 
rupees  as  the  appellant's  costs  of  this  ap- 
peal. 

Jackson,  J . — I  quite  concur  in  the  reasons 
given  by  Mr.  Justice  Phear  for  dissolving 
the  injunction  and  discharging  the  receiver. 
I  would  only  add  that  I  see  no  reason  why 
this  case  should  not  have  been  tried  and 
decided  long  ago,  or  why  any  delay  should 
have  occurred  in  disposing  of  it  in  consequence 
of  this  appeal. 


The  13th  January  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

High  Court— Advocates— Appeals. 

In  the  matter  of 

Ram  Taruck  Barrik,  Petitioner, 

versus 

Sidhessuree  Dossee,  Opposite  Parly. 

Baboo  Jadub  Chunder  Seal  for  Petitioner, 

No  one  for  Opposite  Party. 

An  advocate  of  the  High  Court  is  entitled  to  appear 
and  plead  on  the  Appellate  side,  but  not  to  file  an 
appeal  in  the  Registrar  s  office. 

Jackson,  J. — A  motion  has  been  made  be- 
fore us  by  Baboo  Jadub  Chunder  Seal,  one  of 
the  vakeels  of  this  Court,  who,  in  words,  has 
stated  before  us  the  subject-matter  of  the 
following  petition.  "  The  petition  "  (on  behalf 
of  one  Ram  Taruck  Barrik)  "  sheweth  that 
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•'  yoar  petitioner  filed  his  grounds  for  special 
"  appeal  on  the  22nd  day  of  November 
M  last,  and  that  the  same  have  been  refused 
"  by  the  Registrar  of  this  Honorable  Court  on 
"  the  ground  that  it  has  not  been  engrossed 
"  on  the  stamp-paper  of  the  usual  kind,  and 
"  that  the  same  has  been  written  on  the  re- 
"  verse  side  thereof. 

'*  Your  petitioner  shows  that  he  was  entirely 
ignorant  on  the  subject,  and  that  the  mis- 
take occurred  solely  from  the  inexperience 
and  ignorance  of  the  said  rules  and  forms 
on  the  part  of  the  writer  or  clerk  who  en- 
grossed the  same,  and  that  such  act  was  not 
done  with  any  intent  to  evade  payment  of 
the  proper  stamp-duty.  Your  petitioner, 
therefore,  prays  for  an  order  that  the  said 
grounds  be  filed  accordingly,"  &c. 

Now,  any  person  who  read  this  petition 
would  suppose  that  the  petitioner  had  got 
his  petition  of  special  appeal  drawn  up  by 
a  writer  or  clerk  who  was  ignorant  of  rules 
and  forms,  and  that  the  petitioner  had  filed 
such  petition  himself  in  person,  and  that 
subsequently  he  had  employed  the  vakeel 
who  appears  for  him  now  to  represent  the 
fact  of  his  ignorance  and  inexperience  and 
to  obtain  the  admission  of  this  special  ap- 
peal, the  fact  being  that  the  application  for 
special  appeal  was  signed,  certified,  and,  as 
we  are  informed,  filed  in  this  Court  by  Mr. 
*  *  *  who  is  an  advocate  of  the  Court. 

It  appears  also  to  be  the  fact  that  the  peti- 
tion of  special  appeal  was  accompanied, 
amongst  other  things,  by  a  vakalutnamah, 
in  which  Mr.  *  *  was  not  named,  not 
being  a  vakeel  of  the  Court,  but  in  which 
Baboo  Jadub  Chunder  Seal  and  several  other 
vakeels  of  the  Court  are  expressly  named. 
An  acceptance  of  this  vakalutnamah  is  en- 
dorsed on  it  by  Baboo  Jadub  Chunder  Seal 
but  without  date,  as  the  petition  itself  also 
is  without  date. 

Finding  that  this  petition  of  special  ap- 
peal had  been  signed  and  certified,  and 
apparently  filed  by  an  Advocate  of  the  Court, 
we  sent  for  the  Deputy  Registrar,  and  the 
Deputy  Registrar  informed  us  that  the  ap- 
peal was  filed  by  that  gentleman,  and  that 
he  has  filed,  similarly,  some  other  appeals. 

Section  16  of  the  Code  of  Civil  Procedure  1 
provides  that  "  an  application  to  any  Civil 
"Court,  and  all  appearance  of  parties  in 
"any  Civil  Court,  except  when  otherwise 
"specially  provided  by  this  Act,  shall  be 
"made  by  the  party  in  person  or  by  his  re- 
"  cognized  agent,  or  by  a  pleader  duly  ap- 


"  pointed  to  act  on  his  behalf."  In  this 
case,  Mr.  *  *  was  no  party  in  person, 
nor  was  he  a  recognized  agent,  as  recog- 
nized agents  are  defined  and  described  by 
the  1 7th  Section  of  the  Code,  nor  was  he  a 
pleader  duly  appointed  to  act  on  his  behalf. 

Further,  the  Letters  Patent  of  this  Court 
(1865)  authorize  "  advocates,  vakeels,  and 
"attorneys  to  appear  for  the  suitors  of  the 
"  said  High  Court,  and  to  plead  or  act,  or 
"  to  plead  and  act,  for  the  said  suitors,  accord- 
"  ing  as  the  said  High  Court  may  by  its 
"  rules  and  directions  determine." 

After  the  publication  of  these  Letters  ' 
Patent,  certain  rules  were  framed  by  this 
Court,  one  of  which  provided  that  advocates 
may  appear  and  plead  for  suitors  in  any 
branch  of  the  Court,  civil  or  criminal.  Thus, 
independently  of  any  question  of  rule  or  eti- 
quette, it  is  quite  clear  that  an  advocate  of 
this  Court  was  not  entitled  to  act  in  the  way 
of  filing  a  petition  of  special  appeal. 

The  Court  then  asked  the  vakeel  who  now 
appears  to  explain  how  this  irregularity  oc- 
curred ;  and  the  statement  which  he  made  in 
answer  to  the  enquiry  is  one  which  sur- 
prised me  very  much.  He  told  us,  in  the 
first  place,  that  he  did  not  consider  there  was 
anything  in  the  matter.  He  thought  it 
was  a  simple  application,  and  that  he  had 
come  before  us  merely  to  represent  the  facts, 
and  to  apply  that  the  petition  of  special 
appeal  should  be  received.  He  then  told  us 
that  the  new  Letters  Patent  authorized  advo- 
cates to  act  for  parties.  He  further  said  that 
there  were  no  rules  which  expressly  preclud- 
ed advocates  from  acting.  But  it  is  clear 
enough  that  the  first  statement  of  the  vakeel 
is  the  true  one,  that  Baboo  Jadub  Chunder 
Seal  considered  there  was  no  question  of  the 
least  difficulty  or  importance  in  the  matter, 
and  that  he  did  not  trouble  himself  to  enquire 
whether  the  previous  proceedings  were  re- 
gular or  no. 

Under  these  circumstances,  we  cannot  re- 
cognize this  petition  of  special  appeal  as 
having  been  duly  filed  in  Court,  or  take  any 
cognizance  of  the  present  motion.  Whether, 
if  a  further  application  is  made  to  us  regard- 
ing the  reception  of  the  special  appeal  in 
which  the  facts  are  duly  set  forth,  we  shall 
admit  it,  is  another  matter ;  but  considering 
how  much  time  in  excess  of  the  period  al- 
lowed for  preferring  appeals  has  elapsed  since 
the  decision  of  the  case  in  the  Court  below, 
I  think  it  extremely  improbable  that  the  ap- 
plication will  be  received. 

Markby,  J. — I  also  think  it  is  quite  clear 
that  this  application  in  the  present  form  must 
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be  rejected.  With  regard  to  the  other  point 
which  has  incidentally  arisen,  I  have  never 
heard  the  least  doubt  expressed  that  the  line 
drawn  between  vakeels  and  Barristers  who 
are  appointed  advocates  of  this  Court  is  per- 
fectly clear  and  distinct,  namely,  that  where- 
as advocates  are  appointed  and  are  entitled  to 
appear  in  Court  and  plead,  only  vakeels  of 
the  Court  are  entitled  to  appear,  plead,  and 
act.  And,  it  seems  to  me,  there  can  be  also 
no  doubt  whatever  that  a  Barrister  who  is  an 
advocate  of  the  Court,  and  who  can  plead 
only,  is  not  authorized  to  file  an  appeal  in  the 
office,  because  that  does  not  fall  within  the 
definition  of  pleading.  I  think,  therefore, 
that  the  Registrar  has  no  power  whatever  to 
receive  from  the  hands  of  an  advocate  of  the 
Court  any  petition  or  any  application  what- 
ever. 


The  14th  January  1870. 
Present : 

m 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Arbitration-award— Section  327,  Code  of  Civil 
Procedure— Appeal. 

Case  No.  427  of  1869. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Dinagepore,  dated  the  2$th 
August  i86g,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District,  dated 
the  10th  July  i86g. 

Himutoollah  Chowdhry  (Judgment-debtor), 

Appellant, 

versus 

Bibee  Heerun  (Decree-holder),  Respondent. 

Baboo  Rajendronath  Rose  for  Appellant. 

Moulvie  Syud  Murhumut  //ossein  for 
Respondent. 

In  order  to  the  validity  of  a  decree  on  an  arbitration* 
award,  it  is  necessary  that  the  award  be  filed,  that  the 
judgment  be  passed  according  to  the  award,  and  that 
the  decree  follow  on  the  judgment  and  be  carried  into 
effect  in  the  same  manner  as  other  decrees. 

There  is  nothing  to  prevent  an  appeal  lying  against 
an  order  made  in  execution-proceedings  taken  on  that 
judgment. 

Phear,  J. — The  decree  which  is  sought  to 
be  executed,  if  it  is  a  decree  at  all,  is  one  which 
was  arrived  at  by  the  process  prescribed  in 
Section  327  of  Act  VIII.  of  1859.     *n  carry- 


ing that  decree  into  execution,  certain  objec- 
tions were  raised  by  the  present  appellant, 
which  were  overruled  by  the  Court  of  first 
instance. 

From  this  decision,  an  appeal  was  preferred 
to  the  Court  below,  and  the  Judge  has  held 
that  he  had  no  jurisdiction  to  hear  that 
appeal. 

It  appears  to  me  that  the  Judge  is  wrong 
on  that  point.  If  in  this  case  the  judgment 
and  decree  were  passed  by  the  Court  of  first 
instance  according  to  the  terms  of  Section 
327,  no  doubt  that  judgment  could  not  itself 
be  appealed  against,  in  consequence  of  the 
prohibition  contained  in  the  last  two  lines  of 
Section  325.  But  although  no  appeal  would 
lie  against  that  judgment,  I  think  that  there 
is  nothing  to  prevent  an  appeal  lying  against 
an  order  made  in  execution-proceedings  taken 
in  that  judgment. 

Section  11,  Act  XXIII.  of  1861,  expressly 
gives  an  appeal  from  all  orders  passed  by  the 
Court  in  execution  of  decrees ;  and  a  decree 
made  upon  an  award  filed  according  to  the 
provisions  of  Section  327  must,  in  my  judg- 
ment, stand  in  precisely  the  same  position 
with  regard  to  its  execution  as  any  other 
decree  of  Court,  unless  the  contrary  be  enacted 
by  some  Section  of  the  Procedure  Code. 
Indeed,  this  seems  to  be  expressed  explicitly 
by  Section  325  of  Act  VIII.  of  1859. 

I  think,  therefore,  that  the  Judge's  decision 
should  be  reversed,  and  the  case  remanded  to 
him  for  re-hearing.  But  inasmuch  as  it 
does  not  appear  from  the  record  which  has 
been  sent  up  to  us  that  the  Court  of  first  in- 
stance ever  filed  the  award  and  passed  judg- 
ment according  to  its  terms,  there  is,  I  think, 
great  reason  to  doubt  whether  there  exists  in 
this  case  a  valid  decree  such  as  can  be  execut- 
ed at  all. 

In  order  that  a  decree  on  an  award  should 
be  valid,  it  must  be  one  which  has  been 
passed  strictly  in  accordance  with  the  pro- 
visions of  Act  VIII.  Those  provisions  are, 
that  the  award  shall  be  filed,  that  the  judg- 
ment shall  be  passed  according  to  the  award, 
and  that  upon  that  judgment  decree  shall 
follow  and  be  carried  into  effect  in  the  same 
manner  as  other  decrees  of  Court. 

I  do  not  see  that  these  provisions  have 
been  strictly  pursued  by  the  first  Court,  and 
therefore  I  am  of  opinion  that  a  rule  ought 
to  issue  against  the  respondent  in  this  case  to 
show  cause  why  the  proceedings  taken  on  the 
award  in  the  first  Court  should  not  be  de- 
clared void  and  be  quashed. 
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A  copy  of  the  present  decision  and  of  the 
rale  ought  to  be  served  on  the  Subordinate 
Jadge  of  Dinagepore  with  the  intimation  that 
he  may  show  cause  on  the  hearing  of  the 
nde  if  he  thinks  fit.  The  rule  to  be  return- 
able within  one  month  after  service. 

Jackson,  J. — I  quite  concur  in  the  view 
which  my  learned  colleague  takes  of  this  case 
and  in  the  orders  which  he  would  pass. 


The  14th  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Issues— Limitation— Minors. 

Case  No.  2047  of  1869. 

Sptcial  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  roth' June 
i86g,  modifying  a  decision  of  the  Moonsiffof 
Stttakoond,  dated  the  jrsi  October  1868. 

Bahur  Ali  (one  of  the  Defendants),  Appellant, 

versus 

Sookeea  Bibee  and  another  (Plaintiffs), 
Respondents. 

Baboo  Hem  Chunder  Banerjee  for  Appellant. 

Baboo  Bhuggobutty  Churn  Ghose  for  Re- 
spondents. 

In  a  suit  for  possession  of  landed  property  which 
Wonged  originally  to  plaintiff's  father,  but  which  was 
*>ld  by  his  widow  to  defendants,  whose  case  was  that 
Je  had  received  the  property  by  hibbah  in  lieu  of 
wwer,  plaintiffs  contended  that  their  father  had  held  up 

tou'C  ^e*r  w^en  ne  died  from  which  time  up  to  the 
**  the  widow  had  held  as  guardian  for  them. 

Held  that  as  the  issue  of  limitation  raised  in  the 
"J*  Court  was  a  special  issue  as  to  the  particular  pro- 
J^on  on  the  subject  of  minority  found  in  Section  n, 
Act  XIV.  of  1S59,  plaintiffs  were  entitled  to  be  heard 
J*  the  issue  of  general  limitation  under  Clause  12,  Sec- 
"°*  '»  and  to  show  that  the  widow  as  guardian  was  in  ■ 
P°**ession  at  any  time  within  12  years  of  the  suit.  | 

Held  that  any  act  done  by  the  widow  and  any  decree 
PTCa  against  her  as  sole  proprietor  of  the  lands,  and 
w*  as  guardian,  would  not  bind  the  plaintiffs. 

Hobhouse,  J. — The  plaintiffs  sued  to  obtain 
possession  of  a  share  of  certain  landed  pro- 
P*rty»  In  the  matter  of  the  land  covered  by 
%b  4325,  there  has  been  a  finding  of  fact 
*8*inst  the  plaintiffs,  and  anything,  therefore, 
foat  we  may  say  in  our  judgment  hereafter 
does  not  apply  to  that  particular  property. 

Vol.  XIII. 


The  properties  now  before  us  were  admit- 
tedly originally  the  property  of  one  Rumzan 
Ali,  the  father  of  the  plaintiffs.  He  died  in 
the  year  12 14  Mughee ;  and  his  widow  was 
in  possession  of  the  properties  in  question. 
She,  it  is  admitted,  sold  to  the  defendants 
(who  are  the  special  appellants  before  us)  in 
the  year  1219  Mughee. 

The  defendant's  contention  was  that  Rum- 
zan Ali  had  conveyed  these  properties  to  his 
wife  Shamla  in  lieu  of  dower  by  a  hibbah  of 
the  year  1205  Mughee ;  that  Shamla  had  held 
under  this  conveyance,  and  had  then  sold,  as 
I  above  mentioned,  to  the  defendants,  special 
appellants. 

On  the  other  hand,  it  was  contended  by  the 
plaintiffs  that  their  father  had  held  up  tp  the 
year  12 14  when  he  died,  and  that  from  that 
time  up  to  the  sale  to  the  defendants,  the  special 
appellants,  Shamla  had  held  as  guardian  for 
them,  they  being  minors,  to  the  extent  of  the 
shares  they  claimed. 

The  first  issue  between  the  parties  was 
whether  limitation  barred  the  suit. 

On  this  question,  the  Lower  Appellate 
Court  has  treated  the  limitation  in  question 
as  if  it  were  a  limitation  having  reference  to 
possession  or  non-possession  on  the  part  of  the 
plaintiffs  at  any  time  within  12  years  of  the 
commencement  of  the  suit ;  and  so  treating 
the  issue,  the  Judge  has  found  that  there  is 
primd-facie  evidence  on  the  part  of  the  plaint- 
iffs to  such  possession.  The  Judge  remarks 
that  the  primd-facie  evidence  is,  in  his  opi- 
nion, "  afforded  by  the  admission  of  the 
"  defendant,  appellant,  to  the  effect  that  the 
"  lands  in  suit  (except  dagh  4325)  originally 
"  belonged  to  Rumzan  Ali,  and  were  from  the 
"date  of  his  death  to  the  year  12 19  M.  E. 
"  in  the  possession  of  Shamla  Bibee,  the  mo* 
"  ther  of  the  plaintiffs."  This  decision  is 
clearly  erroneous  in  law,  and  the  pleader  for 
the  special  respondent  does  not  deny  that  it 
is  so.  The  admission  on  the  part  of  the  defend- 
ants, special  appellants  before  us,  was  not 
that  Shamla  held  these  lands  from  the  death 
of  Rumzan  Ali  as  the  guardian  of  the  minor sf 
the  plaintiffs,  but  that  she  held  them  in  her 
own  right  under  the  hibbah  of  1205  Mughee 
which  the  defendanis  alleged  her  husband 
had  made  to  her.  This  clearly  is  not  an 
admission  on  the  part  of  the  defendants  that 
Shamla  held  as  the  guardian  of  the  minors, 
but  is  a  direct  contradiction  of  any  such  fact. 

We  then  called  upon  the  pleader  for  the 
special  respondents  to  show  whether  there 
was  any  evidence  on  the  record  to  support 


6* 


Civil 


THK   WEEKLY   REPORTER. 


Rulings. 


[Vol.  xra. 


the  allegation  that  Shamla,  as  guardian  of  the 
plaintiffs,  had  been  in  possession  of  the  lands 
in  suit  at  any  time  within  12  years  of  suit. 
The  pleader  admits  that  there  is  no  such 
evidence  ;  but  he  says  that  the  reason  of  this 
is  that  the  issue  in  the  first  Court  was  not 
an  issue  as  to  the  application  of  the  general 
law  of  limitation  under  Clause  12,  Section  1, 
Act  XIV.  of  1859,  but  a  special  issue  as  to  the 
particular  provision  in  the  Statute  of  Limit- 
ation on  the  subject  of  minority  to  be  found 
in  Section  1 1  of  the  Act.  On  turning  to  the 
issue  laid  down  and  to  the  judgment  passed 
by  the  Judge  of  the  first  Court,  we  find  that 
the  fact  is  so — that  the  issue  which  the  Judge 
laid  down  between  the  parties  was  really  that 
special  issue  which  the  pleader  for  the  spe- 
cial respondent  said  that  it  was.  We  think, 
therefore,  that  in  justice  the  plaintiffs  are 
entitled  to  be  heard  and  to  adduce  evidence  on 
the  issue  of  general  limitation  which  the  Judge 
of  the  Lower  Appellate  Court  has  laid  down. 

It  is,  however,  further  contended  by  the 
pleader  for  the  special  appellant,  that  if 
it  should  be  found  that  the  widow  Shamla 
held  these  lands,  or  rather  this  share  of  the 
lands,  as  guardian  of  the  plaintiffs,  then  her 
act  in  making  a  sale  of  these  lands  to  the 
defendants  in  the  year  1219  Mughee  would 
bind  the  plaintiffs ;  and  so  also  would  the 
decision  which  was  passed  in  a  suit  between 
her  and  the  defendants,  and  in  which  a  de- 
cree was  given  against  her,  bind  the  plaintiffs. 
We  do  not,  however,  think  that  in  equity 
this  should  be  so.  The  sale  by  Shamla  to 
the  defendant  was  made  as  if  she  were  the 
sole  proprietor  of  these  lands.  The  litiga- 
tion conducted  against  Shamla  was  con- 
ducted against  her  not  in  her  capacity  as 
guardian  of  the  plaintiffs,  but  as  if  she  were 
the  sole  proprietor  of  the  lands.  Any  act, 
therefore,  done  by  her  and  any  decree  given 
against  her  would  not,  we  think,  bind  the 
plaintiffs,  the  act  being  done  by  her  and  any 
decree  having  been  given  against  her  as  if 
she  were  the  sole  proprietor  of  the  lands, 
and  we  are  not  shown  any  decision  of  any 
Court  in  favor  of  the  opposite  view  of  the 
case  taken  by  the  pleader  for  the  special 
appellant.  We  think,  therefore,  that  this 
second  objection  cannot  prevail. 

We  remand  the  case  to  the  Lower  Appel- 
late Court  that  an  opportunity  may  be  given 
to  either  party  to  plead  and  to  give  evidence 
as  to  whether  or  not  the  defendant's  vendor 
Shamla  was  in  occupation  of  the  lands  in 
question  as  guardian  of  the  plaintiffs  at  any 
time  within  12  years  before  the  commence- 
ment of  the  suit.    If  the  Court  finds  that 


Shamla  was  not  in  such  possession,  it  will 
dismiss  the  plaintiff's  suit;  and  if,  on  the 
contrarv,  the  Court  finds  that  she  was  in  such 
possession,  it  will  give  the  plaintiffs  a  decree. 

The  costs  will  follow  the  ultimate  result. 


The  15th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

_  Judges. 

Repudiation  of  title — Cause  of  action — Res 
adjudicata — Estoppel. 

Case  No.  202  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  West  Burdwan, 
dated  the  23rd  June  1869. 

Nund  Kishore  Singh  and  others  (Defendants), 

Appellants, 

versus 

Huree  Pershad  Mundul  (Plaintiff), 
Respondent . 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellants. 

Baboo  A  shoo  tosh  f)hur  for  Respondent. 

The  repudiation  of  a  tenant's  title  by  his  landlord 
can  only  form  one  cause  of  action,  however  often  that 
repudiation  is  repeated. 

Where  the  whole  question  of  plaintiff's  title  is  raised 
and  decided  in  a  suit  for  possession  of  land,  that  deci- 
sion is  conclusive  between  the  parties  as  to  every  por- 
ticn  of  land  held  under  the  title.  • 

Markby,  J. — This  was  a  suit  brought,  as 
alleged  in  the  plaint,  to  establish  the  plaint- 
iff's putnee  talook  right  in  the  entire  Mouzah 
Kurrasonee,  and  to  recover  possession  thereof 
in  that  right.  The  plaintiff  alleged  that  the 
putnee  had  been  granted  to  him  by  Khetro 
Mohun  Singh,  the  then  owner  of  the  mouzah, 
on  receipt  of  a  consideration  of  Rupees  jf, 
at  an  annual  rent  of  Rupees  91,  and  that  on 
the  nth  Pous  1251  he  had  executed  a 
kubooleut  to  that  effect. 

It  appeared  that  the  land  which  had  been 
held  debuttur  was  resumed  by  Government 
about  the  year  1865,  and  re-settled  with  the 
descendants  of  Khetro  Mohun.  Subsequent- 
ly, the  defendant  Rheedoy  Nath  Nundy 
obtained  from  the  descendants  of  Khetro 
Mohun,  who  are  his  co-defendants  in  this 
suit,  a  putnee  of  the  entire  mouzah. 
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It  is  admitted  by  the  defendants  that  the 
plaintiff  had  held  for  a  long  period  what  is 
called  a  jummai  tenure  in  a  portion  of  the 
monzah,  and  that  he  is  in  possession  thereof, 
and  there  is  no  allegation  by  the  plaintiff  that 
he  has  ever  been  disturbed  in  the  actual  pos- 
session of  that  portion  of  the  monzah.  The 
plaintiff  also  states  that,  prior  to  the  grant  of 
his  alleged  putnee  lease,  he  held  such  a 
jummai  right,  but  alleges  that  it  merged  in 
the  putnee. 

In  the  year  1867,  the  defendant  Rheedoy 
Nath  Nundy  cut  down  a  quantity  of  trees, 
and  also  cut  a  bund  on  parts  of  the  mouzah 
not  comprised  within  the  jummai  tenure. 
The  plaintiff  thereupon  brought  a  suit  com- 
plaining of  this  injury,  and  claiming  posses- 
sion of  75  beegahs  of  jungle  land  from 
which  he  said  he  had  been  dispossessed  by 
the  above-mentioned  acts  of  the  defendant 
Rheedoy  Nath.  The  plaintiff  made  a  title  to 
these  two  parcels  of  land  under  his  putnee 
grant  of  the  entire  mouzah,  and  he  brought 
in  the  descendants  of  Khetro  Mohun  Singh 
as  defendants  in  that  suit  also. 

The  question  was  raised  in  one  of  the 
issues  in  that  suit  whether  the  plaintiff  held 
the  land  on  which  the  trees  stood  as  put- 
needar. 

The  Moons  iff,  considering  that  the  plaint- 
iff had  raised  the  question  of  his  title  to  the 
whole  mouzah,  thought  that  he  ought  to  pay 
the  stamp-fees  upon  the  value  of  the  whole 
monzah,  and  on  that  ground  dismissed  the 
plaintiff's  claim. 

On  appeal,  the  Judge,  agreeing  with  the 
Moonsiff  that  the  title  to  the  whole  mouzah 
*as  in  issue,  nevertheless  did  not  consider 
that  there  was  any  impediment  to  his  adjudi- 
cating upon  the  merits  of  the  plaintiff's  claim. 
He  considered,  however,  that  the  plaintiff's 
putnee  was  not  proved,  and  for  that  reason 
dismissed  the  suit. 

A  special  appeal  against  this  decree  was 
dismissed  by  this  Court.  In  the  course  of 
delivering  judgment,  an  observation  is  made 
that  all  that  the  Judge  has  said  with  reference 
to  the  putnee  is  an  obiler. 

While  this  suit  was  proceeding,  the  defend- 
ants other  than  Rheedoy  Nath  Nundy  sued 
the  plaintiff  in  the  Collector's  Court  on  ac- 
count of  rent  due  in  respect  of  that  portion 
of  the  ranuzih  which  they  alleged  the  plaint- 
iff to  hold  upon  the  jummai  tenure.  The 
plaintiff  did  not  appear  to  defend  that  suit, 
ttd  on  the  20th  June  1863  judgment  was 


recovered  against  him  ex-parte.  Subsequently 
the  plaintiff  applied  to  the  Collector's  Cour£ 
for  a  review,  which  application  was  rejected. 

Several  points  were  raised  by  the  defend- 
ants in  their  defence  to  the  present  suit  in 
the  Court  below,  on  all  of  which  they  failed 
to  satisfy  the  Subordinate  Judge,  who  gave 
a  decree  to  the  plaintiff  declaring  his  putnee 
right  in  the  entire  mouzah,  and  directing 
that  he  should  get  possession  thereof. 

On  appeal,  the  following  points  have  been 
raised  by  the  defendant : — 

r.  That  under  the  provisions  of  Section  2 
of  Act  VIII.  of  1859,  the  cognizance  of  the 
suit  is  barred  as  to  the  whole  or,  at  any  rate, 
as  to  the  72  beegahs. 

2.  That  if  cognizance  of  the  suit  is  not 
barred  under  Section  2,  still  the  decision  in 
the  prior  suit  against  the  plaintiff's  claim  to 
the  putnee  is  conclusive  in  this  suit,  either 
wholly  and  to  the  extent,  at  any  rate,  of  72 
beegahs. 

3.  That  the  evidence  in  this  suit  does  not 
establish  the  putnee. 

The  argument  of  the  vakeel  for  the  re- 
spondent was  directed  in  the  first  instance  to 
the  first  two  points  taken  in  appeal.  At  the 
close  of  his  argument  on  this  part  of  the 
case,  we  thought  it  necessary  to  ascertain 
precisely  what  the  cause  of  action  was  on 
which  the  plaintiff  relied  in  this  suit,  consi- 
dering that  set  out  in  the  plaint  to  be  not 
altogether  intelligible. 

After  hearing  the  vakeel  for  the  respond- 
ent upon  this  point,  we  are  still  at  a  loss  to 
see  how  the  plaintiff  can  make  out  any  cause 
of  action  from  the  proceedings  taken  against 
him  in  the  Court  of  the  Collector.  It  is  con- 
tended that  those  proceedings  were  a  dental 
of  his  right  to  the  putnee  in  the  entire  mouzah. 
Indirectly  they  were  so ;  because,  if  the 
putnee  had  been  granted,  the  jummai  tenure 
would  have  ceased  to  exist ;  but  looking  to 
what  had  taken  place  previously,  that  does  not 
make  them  a  cause  of  action.  It  is  not  neces- 
sary for  us  now  to  decide  whether,  if  the  pre- 
vious litigation  had  not  taken  place,  and  the  first 
repudiation  by  the  defendant  of  the  plaintiff's 
putnee  title  had  been  the  action  taken  in  the 
Collector's  Court,  a  suit  to  establish  the 
plaintiff's  putnee  title  could  be  brought 
merely  in  consequence  of  those  proceedings. 
It  may  be  that,  where  a  tenant  claims  to  hold 
land  o»  one  species  of  tenure,  and  the  land- 
lord under  whom  lie  holds  repudiates  this 
tenure,  and  sets  up  another  which  is  incon- 
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the  allegation  that  Shamla,  as  guardian  of  the 
plaintiffs,  had  been  in  possession  of  the  lands 
in  suit  at  any  time  within  1 2  years  of  suit. 
The  pleader  admits  that  there  is  no  such 
evidence  ;  but  he  says  that  the  reason  of  this 
is  that  the  issue  in  the  first  Court  was  not 
an  issue  as  to  the  application  of  the  general 
law  of  limitation  under  Clause  12,  Section  1. 
Act  XIV.  of  1859,  but  a  special  issue  as  to  the 
particular  provision  in  the  Statute  of  Limit- 
ation on  the  subject  of  minority  to  be  found 
in  Section  n  of  the  Act.  On  turning  to  the 
issue  laid  down  and  to  the  judgment  passed 
by  the  Judge  of  the  first  Court,  we  find  that 
the  fact  is  so — that  the  issue  which  the  Judge 
laid  down  between  the  parties  was  really  that 
special  issue  which  the  pleader  for  the  spe- 
cial respondent  said  that  it  was.  We  think, 
therefore,  that  in  justice  the  plaintiffs  are 
entitled  to  be  heard  and  to  adduce  evidence  on 
the  issue  of  general  limitation  which  the  Judge 
of  the  Lower  Appellate  Court  has  laid  down. 

It  is,  however,  further  contended  by  the 
pleader  for  the  special  appellant,  that  if 
it  should  be  found  that  the  widow  Shamla 
held  these  lands,  or  rather  this  share  of  the 
lands,  as  guardian  of  the  plaintiffs,  then  her 
act  in  making  a  sale  of  these  lands  to  the 
defendants  in  the  year  1219  Mughee  would 
bind  the  plaintiffs ;  and  so  also  would  the 
decision  which  was  passed  in  a  suit  between 
her  and  the  defendants,  and  in  which  a  de- 
cree was  given  against  her,  bind  the  plaintiffs. 
We  do  not,  however,  think  that  in  equity 
this  should  be  so.  The  sale  by  Shamla  to 
the  defendant  was  made  as  if  she  were  the 
sole  proprietor  of  these  lands.  The  litiga- 
tion conducted  against  Shamla  was  con- 
ducted against  her  not  in  her  capacity  as 
guardian  of  the  plaintiffs,  but  as  if  she  were 
the  sole  proprietor  of  the  lands.  Any  act. 
therefore,  done  by  her  and  any  decree  given 
against  her  would  not,  we  think,  bind  the 
plaintiffs,  the  act  being  done  by  her  and  any 
decree  having  been  given  against  her  as  if 
she  were  the  sole  proprietor  of  the  lands, 
and  we  are  not  shown  any  decision  of  any 
Court  in  favor  of  the  opposite  view  of  the 
case  taken  by  the  pleader  for  the  special 
appellant.  We  think,  therefore,  that  this 
second  objection  cannot  prevail. 

We  remand  the  case  to  the  Lower  Appel- 
late Court  that  an  opportunity  may  be  given 
to  either  party  to  plead  and  to  give  evidence 
as  to  whether  or  not  the  defendant's  vendor 
Shamla  was  in  occupation  of  the  lands  in 
question  as  guardian  of  the  plaintiffs  at  any 
time  within  12  years  before  the  commence- 
ment of  the  suit.     If  the  Court  finds  that 


Shamla  was  not  in  such  possession,  it  will 
dismiss  the  plaintiff's  suit ;  and  if,  on  the 
contrary,  the  Court  finds  that  she  was  in  such 
possession,  it  will  give  the  plaintiffs  a  decree. 

The  costs  will  follow  the  ultimate  result. 


The  15th  January  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

_  Judges. 

Repudiation  of  title— Cause  of  action — Res 
adj  udicata — Estoppel 

Case  No.  202  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  West  Burdivan, 
dated  the  23rd  June  1869. 

Nund  Kishore  Singh  and  others  (Defendants), 

Appellants, 

versus 

Huree  Pershad  Mundul  (Plaintiff), 
Respondent. 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellants. 

Baboo  Ashootosh  f)hur  for  Respondent. 

The  repudiation  of  a  tenant's  title  by  his  landlord 
can  only  form  one  cause  of  action,  however  often  that 
repudiation  is  repeated. 

Where  the  whole  question  of  plaintiff's  title  is  raised 
and  decided  in  a  suit  for  possession  of  land,  that  deci- 
sion is  conclusive  between  the  parties  as  to  every  por- 
ticn  of  land  held  under  the  title.  • 

Markby,  J. — This  was  a  suit  brought,  as 
alleged  in  the  plaint,  to  establish  the  plaint- 
iff's putnee  talook  right  in  the  entire  Mouzah 
Kurrasonee,  and  to  recover  possession  thereof 
in  that  right.  The  plaintiff  alleged  that  the 
putnee  had  been  granted  to  him  by  Khetro 
Mohun  Singh,  the  then  owner  of  the  mouzah, 
on  receipt  of  a  consideration  of  Rupees  77, 
at  an  annual  rent  of  Rupees  91,  and  that  on 
the  nth  Pous  125 1  he  had  executed  a 
kubooleut  to  that  effect. 

It  appeared  that  the  land  which  had  been 
held  debuttur  was  resumed  by  Government 
about  the  year  1865,  and  re-settled  with  the 
descendants  of  Khetro  Mohun.  Subsequent- 
ly, the  defendant  Rheedoy  Nath  Nundy 
obtained  from  the  descendants  of  Khetro 
Mohun,  who  are  his  co-defendants  in  this 
suit,  a  putnee  of  the  entire  mouzah. 
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It  is  admitted  by  the  defendants  that  the 
plaintiff  had  held  for  a  long  period  what  is 
called  a  jummai  tenure  in  a  portion  of  the 
mouzah,  and  that  he  is  in  possession  thereof, 
and  there  is  no  allegation  by  the  plaintiff  that 
he  has  ever  been  disturbed  in  the  actual  pos- 
session of  that  portion  of  the  mouzah.  The 
plaintiff  also  states  that,  prior  to  the  grant  of 
his  alleged  putnee  lease,  he  held  such  a 
jummai  right,  but  alleges  that  it  merged  in 
the  putnee. 

In  the  year  1867,  the  defendant  Rheedoy 
Nath  Nundy  cut  down  a  quantity  of  trees, 
and  also  cut  a  bund  on  parts  of  the  mouzah 
not  comprised  within  the  jummai  tenure. 
The  plaintiff  thereupon  brought  a  suit  com- 
plaining of  this  injury,  and  claiming  posses- 
sion of  75  beegahs  of  jungle  land  from 
which  he  said  he  had  been  dispossessed  by 
the  above-mentioned  acts  of  the  defendant 
Rheedoy  Nath.  The  plaintiff  made  a  title  to 
these  two  parcels  of  land  under  his  putnee 
gram  of  the  entire  mouzah,  and  he  brought 
in  the  descendants  of  Khetro  Mohun  Singh 
as  defendants  in  that  suit  also. 

The  question  was  raised  in  one  of  the 
issues  in  that  suit  whether  the  plaintiff  held 
the  land  on  which  the  trees  stood  as  put- 
needar. 

The  Moons  iff,  considering  that  the  plaint- 
iff had  raised  the  question  of  his  title  to  the 
whole  mouzah,  thought  that  he  ought  to  pay 
the  stamp-fees  upon  the  value  of  the  whole 
moozab,  and  on  that  ground  dismissed  the 
plaintiff's  claim. 

On  appeal,  the  Judge,  agreeing  with  the 
Moonsiff  that  the  title  to  the  whole  mouzah 
was  in  issue,  nevertheless  did  not  consider 
that  there  was  any  impediment  to  his  adjudi- 
cating upon  the  merits  of  the  plaintiff's  claim. 
He  considered,  however,  that  the  plaintiff's 
putnee  was  not  proved,  and  for  that  reason 
dismissed  the  suit. 

A  special  appeal  against  this  decree  was 
dismissed  by  this  Court.  In  the  course  of 
delivering  judgment,  an  observation  is  made 
that  all  thai  the  Judge  has  said  with  reference 
to  the  putnee  is  an  obiter. 

While  this  suit  was  proceeding,  the  defend- 
ants other  than  Rheedoy  Nath  Nundy  sued 
the  plaintiff  in  the  Collector's  Court  on  ac- 
count of  rent  due  in  respect  of  that  portion 
of  the  mouzih  which  they  alleged  the  plaint- 
iff to  hold  upon  the  jummai  tenure.  The 
plaintiff  did  not  appear  to  defend  that  suit, 
and  on  the  20th  June  1863  judgment  was 


recovered  against  him  ex-parte.  Subsequently 
the  plaintiff  applied  to  the  Collector's  Cowx\ 
for  a  review,  which  application  was  rejected. 

Several  points  were  raised  by  the  defend- 
ants in  their  defence  to  the  present  suit  in 
the  Court  below,  on  all  of  which  they  failed 
to  satisfy  the  Subordinate  Judge,  who  gave 
a  decree  to  the  plaintiff  declaring  his  putnee 
right  in  the  entire  mouzah,  and  directing 
that  he  should  get  possession  thereof. 

On  appeal,  the  following  points  have  been 
raised  by  the  defendant : — 

r.  That  under  the  provisions  of  Section  2 
of  Act  VIII.  of  1859,  the  cognizance  of  the 
suit  is  barred  as  to  the  whole  or,  at  any  rate, 
as  to  the  J2  beegahs. 

2.  That  if  cognizance  of  the  suit  is  not 
barred  under  Section  2,  still  the  decision  in 
the  prior  suit  against  the  plaintiff's  claim  to 
the  putnee  is  conclusive  in  this  suit,  either 
wholly  and  to  the  extent,  at  any  rate,  of  72 
beegahs. 

3.  That  the  evidence  in  this  suit  does  not 
establish  the  putnee. 

The  argument  of  the  vakeel  for  the  re- 
spondent was  directed  in  the  first  instance  to 
the  first  two  points  taken  in  appeal.  At  the 
close  of  his  argument  on  this  part  of  the 
case,  we  thought  it  necessary  to  ascertain 
precisely  what  the  cause  of  action  was  on 
which  the  plaintiff  relied  in  this  suit,  consi- 
dering that  set  out  in  the  plaint  to  be  not 
altogether  intelligible. 

After  hearing  the  vakeel  for  the  respond- 
ent upon  this  point,  we  are  still  at  a  loss  to 
see  how  the  plaintiff  can  make  out  any  cause 
of  action  from  the  proceedings  taken  against 
him  in  the  Court  of  the  Collector.  It  is  con- 
tended that  those  proceedings  were  a  denial 
of  his  right  to  the  putnee  in  the  entire  mouzah. 
Indirectly  they  were  so ;  because,  if  the 
putnee  had  been  granted,  the  jummai  tenure 
would  have  ceased  to  exist ;  but  looking  to 
what  had  taken  place  previously,  that  does  not 
make  them  a  cause  of  action.  It  is  not  neces- 
sary for  us  now  to  decide  whether,  if  the  pre- 
vious litigation  had  not  taken  place,  and  the  first 
repudiation  by  the  defendant  of  the  plaintiff's 
putnee  title  had  been  the  action  taken  in  the 
Collector's  Court,  a  suit  to  establish  the 
plaintiff's  putnee  title  could  be  brought 
merely  in  consequence  of  those  proceedings. 
It  may  be  that,  where  a  tenant  claims  to  hold 
land  o»  one  species  of  tenure,  and  the  land- 
lord under  whom  he  holds  repudiates  this 
tenure,  and  sets  up  another  which  is  incon- 
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sistent  with  it,  this  is  a  dispossession  of  the 
tenant  by   the    landlord    from   the    tenure 
claimed,  and  may  be  thus  treated  as  giving 
a  cause   of   action ;   but   we   also   think    it 
clear  that  in  the  present  case  the  plaintiff's 
putnee  title  had  been  already  repudiated  by 
the  grant  of  the  putnee    by  the  Singhs  to 
Rheedoy    Nath,    followed    by  the    act    of 
Rheedoy  Nath  in  cutting  down  the  trees  ;  and 
it  is  quite  clear  that  the  plaintiff  so  under- 
stood it  by  his  having  treated  it  as  a  dispos- 
session, and  by  his  having  made  the  Singhs 
co-defendants    with   Rheedoy   Nath   in   the 
former  suit.     And  though  the  repudiation  of 
the   plaintiff's   title   by   his   landlord    might 
form  a  cause  of  action  against  them,  it  can 
only  form  one  cause  of  action,  however  often 
that  repudiation  is  repeated. 

It  seems  to  us  that  these  are  not  merelv 
technical  considerations,  but  such  as  it  is 
absolutely  necessary  to  bear  in  mind  in  order 
to  secure  the  proper  application  of  the  rules 
of  limitation  and  of  Sections  2  and  7  of  the 
Code  of  Civil  Procedure. 

We,  therefore,  feel  bound  to  dismiss  the 
suit  on  the  ground  that  the  plaintiff  has  no 
cause  of  action. 

At  the  same  time,  we  wish  it  to  be  clearly 
understood  that,  even  had  the  plaintiff  been 
able  to  show  that  he  had  a  cause  of  action 
separate  and  distinct  from  that  in  the  former 
suit,  we  do  not  think  it  at  all  follows  that  the 
plaintiff  would  not  have  been  concluded  by 
the  previous  decision.  Having  heard  the 
argument  on  that  point,  we  desire  to  express 
our  entire  concurrence  in  the  decision  of  the 
High  Court  of  Madras  in  the  case  of  Mohi- 
deen  versus  Mohomeh  Ibrahim,  1  Madras 
High  Court  Reports,  p.  245,  which  is  in  point. 
The  land  now  claimed  and.  the  land  which 
the  plaintiff  sought  to  recover  in  the  former 
suit  is  all  held  under  one  title. 

The  whole  question  of  the  plaintiff's  putnee 
title  was  raised,  and  decided  in  the  former 
suit ;  and  we  consider  that  decision  con- 
clusive between  these  parties  as  to  every  j 
portion  of  land  held  under  that  title.  On 
this  ground  also,  therefore,  we  think  the 
suit  ought  to  be  dismissed. 

Under  these  circumstances,  it  is  unneces- 
sary to  go  into  the  evidence  on  the  grounds 
above-mentioned.  We  think  the  decision  of 
the  Subordinate  Judge  ought  to  be  reversed 
The  suit  will  be  dismissed,  and  the  plaintiff 
will  pay  the  costs  in  both  Courts.  ' 


The  15th  January  1870. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges. 

Hindoo  Law— Partition— Grandmother. 
Case  No.  344  of  1869. 

Application  for  review  of  judginent  passed  by 
the  Hon' ble  Justices  H.  V.  Bayley  and 
F.  A.  Glover \  on  the  16th  September  i#6p, 
in  Special  Appeal  No.  1J27  0/1869* 

Rayee  Monee  Dossee  (Defendant),  Petitioner, 

versus 

Puddum  Mookhee  Dossee  (Plaintiff),  Opposite 

Party. 

Baboo s  Romesh  Chunder  Mitter  and  Aihootosh 
Dhur  for  Petitioner. 

Messrs.  R.  T.  Allan  and  C.  Gregory  for 
Opposite  Party. 

Where  a  partition  of  joint  family  is  made  after  the 
death  of  the  sons,  the  grandmother  is  not  entitled  to 
one-fifth  share. 

Bayley,  J. — We  think  this  application 
should  be  rejected  with  costs. 

The  first  ground  is,  that  there  was  no  due 
service  of  notice  upon  the  respondent  to 
appear  as  such  in  special  appeal.  In  sup- 
port of  this  contention,  an  affidavit  has  been 
filed.  That  affidavit  does  not  go  to  the 
extent  of  showing  that  the  lady  was  not  in 
the  house  where  the  other  party  indicated  her. 
as  dwelling  at  the  time.  The  affidavit  seems 
to  us  to  be  an  evasive  affidavit  altogether. 
There  is  then,  on  the  other  hand,  the  de- 
position of  the  peon  that  he  served  the  notice, 
and  that  he  did  so  according  to  the  terms  of 
the  law. 

Proceeding,  then,  to  the  merits  of  the  case, 
it  is  contended  that,  although  the  partition 
took  place  after  the  death  of  the  sons,  it  is  to 
be  treated  as  if  the  partition  was  made  in 
their  lifetime.  The  partition  was,  as  a  fact, 
made  by  the  widows  of  the  sons,  and  we 
asked  to  be  shown  authority  declaring  that, 
under  that  state  of  things,  i.  e.,  partition  made 
after  the  death  of  the  sons,  the  grandmother 
is  entitled  to  a  one-fifth  share  in  the  property. 
In  support  of  this,  Section  2,  Clause  2, 
Chapter  I.  of  the  Dyabhaga,  is  quoted  to  us ; 
but  that  Chapter,  it  seems  to  us,  applies  to 
partition  made  by  the  sons,  that  is,  in  their 
lifetime. 

In  this  view,  we  reject  this  application 
with  costs. 

♦  12  W.  R.,  p.  409. 
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The  17th  December  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Section  x6,  Act  XX.  of  1865— Pleader. 

In  the  matter  of  Ram  Kinkur  Sein,  Vakeel 
0/  the  Moonsiff 'j  Court  at  Naraingunge 
—referred  by  the  Judge  of  Dacca, 

Baboos  Romesh  Chunder  Mitter,  Mohesh 
Chunder  Chowdhry  and  Chunder  Mad  hub 
Ghose  for  the  Petitioner. 

In  a  case  tried  under  the  provisions  of  Section  16, 
Act  XX.  of  1865,  where  the  subordinate  Court  is  of 
opinion  that  the  pleader  should  be  acquitted,  it  is  not 
necessary  that  there  should  be  any  report  to  the 
Judge. 

Loch,  J. — It  appears  to  me  that  the 
Court  cannot  in  this  case  act  upon  the  re- 
ference made  by  the  Judge. 

In  an  appeal  before  the  Judge  he  con- 
sidered the  conduct  of  the  vakeel,  Baboo 
Ram  Kinkur  Sein,  as  highly  improper,  and 
directed  the  Moon  sir!  of  Naraingunge  to 
call  upon  Ram  Kinkur  Sein  under  Act  XX. 
of  1865  to  answer  to  the  following  charge: — 
"  Thai,  on  his  own  showing,  he,  Ram  Kinkur, 
"filed  a  deed  of  sale  which  he  believed  to 
"be  fraudulent."  The  charge  was  brought 
and  tried  under  the  provisions  of  Section 
16,  Act  XX.  of  1865,  and  the  Moonsiff,  after 
receiving  the  answer  of  the  vakeel,  was 
of  opinion  that  he  should  be  acquitted.  Such 
being  the  case,  it  was  quite  unnecessary, 
Wider  the  terms  of  that  Section,  for  the 
Moonsiff  to  make  any  report  to  the  Judge, 
for  it  is  only  where  the  subordinate  Court 
considers  the  charge  established,  and  re- 
commends the  offender  to  be  suspended  or 
dismissed  that  he  is  required  to  submit  a 
report  through  the  District  Judge  for  the 
consideration  of  the  High  Court. 

The  pleader  has  certainly  acted  impro- 
perly in  drawing  up  a  document  of  the 
nature  described,  but  it  would  not  in  my 
opinion  be  right  to  take  advantage  of  what 
be  has  stated  against  himself  when  examined 
on  oath  as  a  witness,  and  visit  him  in  the 
present  instance  with  any  punishment  pre- 
scribed by  Act  XX.  of  1865. 


In  his  report  to  the  High  Court  the 
Judge  does  not  say  what  sentence  he  pro- 
poses to  pass  upon  Ram  Kinkur.  We  per- 
mit the  vakeel  to  return  to  his  duty. 

Mitter,  J, — I  concur. 


The  20th  December  1869. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Jurisdiction — Sections  11,  12  et  seq.,  Act  XL, 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Jessore,  dated 
the  19th  November  1868,  reversing  a  de- 
cision of  the  Sudder  Ameen  of  that 
District,  dated  the  6th  A  ugust  1867. 

Case  No.  340  of  1869. 

Muddun  Mohun  Mojoomdar  (Plaintiff), 

Appellant, 

versus 

Poorno  Chunder  Gangooly  and  others 
(Defendants),  Respondents. 

Baboos  Bungshee  Dhur  Sein,  Romesh  Chun- 
der Mitter,  and  Issur  Chunder  Chuckcr- 
butty  for  Appellant. 

Baboos  Sreenath  Doss,  Bhuggobutty  Churn 
Ghose,  and  Bhowanee  Churn  Dutt  for 
Respondents. 

Case  No.  371  of  1869. 

Poorno  Chunder  Gangooly  (Defendant), 

Appellant, 

versus 

Muddun  Mohun  Mojoomdar  and  others 
(Plaintiffs),  Respondents. 

Baboos  Sreenath  Doss  and  Motee  Lai  I 
Mookerjee,  for  Appellant. 

Baboos  Kishen  Succa  Alookerjee,  Jssur 
Chunder  Chuckerbutiy,  and  Bungshee 
Dhur  Sein  for  Respondents, 

A  suit  will  lie  in  the  Civil  Court  in  respect  of  an  act 
done  by  a  Collector  under  Section  1 1  and  the  following 
Sections  of  Act  XI.  of  1S59,  although  he  is  not  made 
a  party. 
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Where  an  application  is  made  to  a  Collector  by  a 
registered  proprietor  for  a  separate  account,  and  the 
application  is  objected  to  within  the  meaning-  of  Sec- 
tion 12,  or  the  Collector  considers  that  an  objection  is 
regularly  taken,  he  has  no  jurisdiction  to  dispose 
of  the  matter,  but  should  refer  the  parties  to  the 
Civil  Court. 

Macpherson,  J. — We  think  that  both 
these  appeals  should  be  dismissed  with  costs. 
As  regards  the  appeal  No.  340,  the  Judge  is 
clearly  right  in  holding  that  the  plaintiff's 
cause  of  action  arose  in  i860  when  the 
Collector's  order,  which  it  is  the  object  of 
this  suit  to  set  aside,  was  made.  That  order 
appears  to  have  been  regularly  made,  and 
the  name  of  Fukeer  Chand,  who  held  a 
mortgage  from  the  proprietor  under  whom 
the  plaintiff  claims,  having  been  then  on 
the  register,  thus  making  the  mortgagee 
recorded  proprietor,  the  plaintiff  is  as  much 
bound  by  the  proceedings  as  if  the  name  of 
the  actual  proprietor  himself  had'  been  on 
the  register.  The  suit  having  been  institut- 
ed more  than  seven  years  after  the  Collector 
made  his  order,  is  barred  by  limitation  as 
the  Lower  Appellate  Court  has  decided. 

As  regards  the  appeal  No.  371,  the  suit 
out  of  which  it  arises  was  instituted  less 
than  six  years  after  the  date  of  the  order 
which  it  is  sought  to  set  aside.  It  is,  there- 
fore, not  barred  by  lapse  of  time.  It  is 
argued  that  no  suit  will  lie  in  the  Civil 
Court  in  respect  of  an  act  done  by  the 
Collector  under  Section  1 1  and  the  following 
Sections  of  Act  XI.  of  1859.  But  it  is  no- 
where enacted  that  such  a  suit  will  not  lie, 
and,  in  my  opinion,  it  will  lie.  And  it  will 
lie  although  the  Collector  is  no  party  to 
the  suit,  though  doubtless  any  decree  ob- 
tained would  be  more  effective  if  against 
the  Collector  and  binding  upon  him. 

In  this  case,  I  think  the  Judge  has  rightly 
held  that  there  was  an  irregularity  in  the  | 
proceedings  of  the  Collector  which  vitiates 
them,  because,  in  my  opinion,  an  objection 
to  the  proposed  separation  of  the  account 
was  made  by,  or  on  behalf  of,  a  recorded 
proprietor,  and  therefore  the  Collector  ought 
to  have  suspended  proceedings  and  have 
referred  the  parties  to  the  Civil  Court.  It 
is  contended  that  no  objection  was,  in  fact, 
taken  to  the  application  which  was  granted. 
But  the  Collector  considered  that  objection 
was  taken,  and  he  disposed  of  it  himself. 

It  appears  that  Poorno  Chunder  first 
applied  for  a  separate  account  ori  the 
14th  August  1859,  but  this  application  was 
struck  off  (on  what  date  does  not  appear) 


because  the  applicant's  name  was  not  on  the 
register.  On  the  12th  of  October  i860, 
Alhad  Monee,  the  widow  of  the  mortgagee 
Fukeer  Chand,  whose  name  stood  on  the 
register  as  proprietor  of  the  share,  filed  a 
petition  of  objection  under  Section  12  of 
Act  XI.  of  1859.  On  this  petition,  an  order 
was  made  that  it  should  be  filed  with  the 
record.  On  the  12th  of  February  1861, 
Poorno  Chunder,  having  had  his  name  re- 
gistered, applied  again  for  a  separate  ac- 
count The  usual  notificfation  was  issued, 
but  no  fresh  objection  was  raised.  The 
Collector,  however,  considered  that  the  ob- 
jection taken  by  Alhad  Monee  was  still 
pending,  and  had  reference  to  the  renewed 
application  of  Poorno  Chunder  ;  and  he  sent 
for  her  petition  and  treating  it  as  if  she 
objected  to  the  new  proceeding,  disposed 
of  the  matter  in  Alhad  Monee's  absence, 
and  decided  that,  the  objection  notwith- 
standing, Poorno  Chunder  was  entitled  to 
the  separate  account  for  which  he  asked. 

It  seems  to  us  that,  though  the  objection 
on  the  part  of  Alhad  Monee  was  not  re- 
gularly taken,  the  Collector  considered  that 
it  was,  and  dealt  with  it  as  if  it  had  been, 
and  that  we  must  now  hold  that  substan- 
tially the  application  was  objected  to  within 
the  meaning  of  Section  12  of  Act  XI.  If 
this  be  so,  the  Collector  had  clearly  (under 
Section  12)  no  jurisdiction  to  proceed  as  he 
did,  when  an  objection  had,  as  he  believed, 
been  taken. 

We,  therefore,  agree  with  the  Lower 
Appellate  Court  in  thinking  that  the  pro- 
ceedings of  the  Collector  were  illegal,  and 
that  the  first  Court  was  justified  in  giving 
the  plaintiff  a  decree. 


The  17th  January  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges. 

Auction-purchaser — Under-tenures— Issue — 

Jurisdiction. 

Case  No.  2425  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated 
the  14th  June  1869,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  26th  November  1868. 
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Ganga  Ram  Santra  and  others  (Objectors), 

Appellants  3 

versus 

Ram  Komul  Chatterjee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee,  Bhowa- 
nee  Churn  Dutt,  and  Oopendur  Chuhder 
Bose  for  Respondents. 

In  a  case  between  the  purchaser  of  a  putnec  talook 
at  an  auction -sale  under  Act  VIII.  of  1S65  and  a  party 
claiming  as  dur-iza radar,  the  point  to  be  decided  is 
whether  the  latter  was  bond  fide  in  possession  by  col- 
lecting rents.  If  he  was,  the  question  of  the  voidance 
or  voidability  of  the  tenure  is  not  one  which  can  be 
disposed  of  in  the  Collector's  Court. 

Loch,  J. — We  think  that  the  Judge  has 
properly   laid   down   the   law   in    this  case, 
where   he    says :  "  The    respondents    urge 
**  that  this  would  be  tantamount  to  keeping 
a  purchaser  out  of   possession  unless  he 
accepts   fraudulent  tenures,   until  he   has 
"  established  his  rights  as  against  ail  persons 
"  setting  up  such  intermediate  tenures ;  but 
however   hardly   this   may   press    on    the 
purchaser,  I  think  the  contention  of   the 
appellant  is  good,   and   must,    under   the 
**  present   law,    prevail,    wherever    the    fact 
"  of  the  receipt  of  rent  is  established,  and 
"  evidence   which   is  primd  facie   good    is 
"  adduced  to  prove  that  the  alleged  inter- 
"  mediate   tenure   had    a    real    existence." 
The  Judge  then  goes  on  to  say :  "  But,  in 
"  fact,  there  is  no  evidence  on  the  record 
"  to   show  that  there   was   an   izarah.      Its 
existence   is  indirectly  proved  by  dakhil- 
lahs    produced   by  the  ryots  and  by    the 
"  dnr- izarah  pottah,  but  of  the  rights  con- 
"  veyed  by  the  respective  lessors  there  is  no 
•«  evidence. 


rents.  If  he  was,  the  question  as  to  the 
voidance  or  voidability  of  the  tenure  is  not 
one  which  can  be  disposed  of  in  the  Collect- 
or's Court.  We  remand  the  case  to  the 
first  Court  to  frame  an  issue  upon  the  above 
point,  and  to  give  parties  opportunity  to 
adduce  evidence  to  prove  possession. 

The  costs  of  this  appeal  will  follow  the 

lesult  of  the  case. 

« 

Milter,  J. — I  concur  in  the  order  of  re- 
mand. 
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Looking  at  the  judgment  of  the  first 
Court,  we  find  that  there  was  only  one 
issue  laid  down,  namely :  •'  Whether  the 
"  plaintiffs  can  obtain  rent  from  the  defend- 
••  ants  by  setting  aside  any  incumbrance 
"  created  by  the  putneedar  before  the 
"  plaintiff's  purchase  of  the  putnee  talook 
"  at  an  auction-sale  under  Act  VIII.  of 
"  1865/'  No  opportunity  appears  to  have 
been  given  'to  the  intervenor,  appellant,  to 
prove  that  he  was  in  possession  by  the 
collection  of  rents ;  and  we  think  that,  in 
disposing  of  a  case  of  this  kind,  that  is  the 
point  which  is  to  be  decided,  namely,  whe- 
ther this  party  claiming  as  dur-izaradar 
was   bond  fide  in   possession  by  collecting 


The  1 7th  January  1870. 

Present: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Review— Limitation— Section  376,  Act  VIII., 
1859— Executors— Legatees. 

Cases  Nos.  209  arid  210  of  1869. 

Application  for  review  0/  judgment  passed 
by  the  Honble  Justices  G.  Loch  and 
F.  A .  Glover,  on  the  22nd  May  1869,  in 
Reviews  Nos.  422  and  42 j  of  1S68.* 

Mussamut  Bagoo  Jan  and  others  (Plaintiffs), 

Petitioners, 

versus 

Chowdhry  Zuhoorul  Huq  and  another  (De- 
fendants), Opposite  Party. 

Messrs.  J.  W.  B.  Money  and  R.  E.  Twidale 
and  Baboo  Grish  Chunder  Ghose  and 
Munshee  Mahomed  Yusuffiox  Petitioners. 

Mr.  C.  Gregory  for  Opposite  Party. 

Plaintiff's  suit  having  been  decreed,  the  opposite 
party  obtained  a  review  setting  aside  that  decree  and 
declaring  plaintiff's  suit  barred  by  limitation.  Upon 
this,  plaintiff  applied  for  a  review  of  both  judgments, 
although  in  relation  to  the  former  judgment  his  appli- 
cation was  not  within  time,  urging  that  he  had  not 
been  aggrieved  by  the  first  decree,  and  had,  therefore, 
no  occasion  to  ask  for  a  review  until  the  second  decree 
was  passed. 

Held  that  the  words  of  Section  376,  Act  VIII.  of 
'859,  supported  plaintiff's  contention. 

An  executor  of  a  will  is  not  obliged  in  this  country,  as 
in  England,  to  shed  his  character  of  executor  before  he 
can  appear  in  the  new  character  of  legatee. 

Loch,  J. — Wb  have  been  asked  to  admit 
an  application  of  review  of  the  decree  made 
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by  us  on  22nd  May  1869,  and  of  our  judg- 
ment passed  in  this  case  on  nth  September 
1868,  in  respect  to  the  interpretation  put 
by  the  Court  upon  a  Will  then  before  it. 

The  application  for  a  review  of  our  judg- 
ment of  the  22nd  May  1869  is  within  time, 
but  the  application  which  relates  to  the 
judgment  of  the  nth  September  1868  is 
not  within  time.  Mr.  Money  for  the  peti- 
tioner contends  that,  though  a  certain  issue, 
when  the  case  was  before  the  Court  in 
September  1868,  was  given  against  him, 
yet  the  decree  of  that  date  gave  him  all  he 
wanted,  and  therefore  he  was  not  aggrieved 
by  the  decree  then  passed,  and  had  no  occa- 
sion then  to  apply  for  a  review,  for  it  was 
immaterial  to  his  client  whether  the  reasons 
of  the  judgment  on  any  one  or  more  points 
were  correct  or  otherwise  so  long  as  he  got 
what  he  asked  for,  and  it  was  till  the  Court, 
on  review  of  that  judgment  on  application 
of  the  opposite  party,  set  aside  that  decree, 
and  passed  another  decree  on  the  22nd 
May  1869,  declaring  the  plaintiff's  suit 
barred  by  the  Statute  of  Limitation,  that  the 
petitioners  were  aggrieved  by  the  decree  of 
this  Court,  and  are,  therefore,  entitled  under 
the  law  to  ask  the  Court  to  re-consider  both 
judgments. 

The  words  of  Section  376,  Act  VI II. 
of  1859,  are  to  this  effect:  "Any  person 
"  considering  himself  aggrieved  by  a  decree 
"  of  the  Sudder  Court,  &c,  &c,  and  who, 
"  from  any  other  good  and  sufficient  reason, 
"  may  be  desirous  of  obtaining  a  review  of 
"the  judgment  passed  against  him,  may 
"apply  for  a  review  of  judgment  by  the 
"  Court  which  passed  the  decree,"  and  these 
words  do  appear  to  support  Mr.  Money's 
contention.  We,  therefore,  permit  him  to 
proceed  with  his  argument  subject  to  any 
objections  taken  by  the  other  side. 

It  is  contended  that  the  Court  has  taken 
a  wrong  view  of  the  position  of  Bundeh 
Ali  in  considering  that  he  held  the  property 
in  dispute  as  an  heir  and  as  guardian  of  his 
children,  and  not  as  executor  of  the  Will  of 
Mehndee  Ali,  and  the  Court  were  in  error 
in  supposing  that,  on  the  death  of  Ahmedee 
Begum,  Bundeh  Ali  and  his  sons  succeeded 
to  the  property  as  her  heirs,  for  first,  the 
trusts  contemplated  by  the  Will  were  still 
in  force,  for  there  were  certain  children  of 
a  dead  son  and  a  dead  daughter  who  had 
to  be  provided  for  under  the  terms  of  the 
Will  which  also  provided  for  the  maintenance 
of  a  servant  for  life,  and  though  all  these 
parties  have  died  and  were  dead  when  the 


suit  was  brought,    it   has   not  been   proved 
that  they  died  before  Bundeh  Ali  made  these 
alienations,  and,  in  fact,  they  were  alive,   and 
therefore,  before  it  can  be  said  that  Bundeh 
Ali's  position  as  an  executor  had  ceased,    it 
is  necessary  to  determine  when  these  parties 
died,  for  so  long  as  they  lived  the  trust  con- 
tinued, and    Bundeh    Ali   remained   in    his 
capacity  of  executor.     Further,  it  is  evident 
from    the    deeds    alienating    the     property, 
as   also   from  the   defence   set   up    by   the 
defendants   in   this   case,   that   Bundeh   Ali 
alienated  it  in  his  capacity  of  executor,  and 
it   was   for  the   defendants    to    prove    that 
they  purchased   from    him    as    legatee    in 
possession.    Thirdly,  it  is  urged  that  Bundeh 
Ali  could  not  divest  himself  of   the  charac- 
ter of  executor,  unless  he  by  some  act  trans- 
ferred the  property  from. himself  as  executor 
to   himself  or  others  as  heirs  and  legatees, 
and  we  are  referred  to  certain  passages  from 
Williams  on  Wills  in  support  of   this  con- 
tention.    It  is  further  urged  that  the  Court 
was   wrong   in  disposing   of   a   question  of 
fact,   viz.,   as  to  the  ages  of  the  plaintiffs, 
for  there  was  no  evidence  on  the  record  to 
prove  that  the  ages  stated  in  their  former 
plaint  were  correct,  and    before   the   Court 
can  declare  that  the  suit  is  barred  by  limit- 
ation, it  must  remand  the  case  that  evidence 
may  be  taken  and  a  decision  come  to  by 
the  Lower  Court  on  this  point. 

After    duly    considering    the    arguments 
which  have  been  urged  in  support  of  this 
application,    we    think    that    there    are    no 
grounds  for  admitting  it.     In  disposing  of 
this  case,  it  was  essential  to  determine  what 
was  the  position  of   Bundeh    Ali  when  he 
made  these  alienations.     Was  he  still  exe- 
cutor, or  had  he  succeeded  to  the  property  as 
heir  of  his  wife  and  guardian  of  his  minor 
sons  by  her  ?     At  the  hearing  of  the  case  in 
September    iS68,   it   was    never    contended 
that  any  of  the  trusts  remained  incompleted 
when   Bundeh  Ali   made   those   alienations. 
That  was  surely  the   time  for  the'  plaintiffs 
to  point  out  that  the  trusts  were  in  existence, 
the  children  of  the  deceased  son  and  daugh- 
ter of   Mehndee  Ali  and   his  servants  who 
were  provided  for  under  the  Will  being  alive 
when   the    alienations    or    some    of    them 
were  made  by  Bundeh  Ali.     But  no  such 
contention  was  raised.     It  was  admitted  on 
all  sides  that  they  were  dead,  and  no  ques- 
tion as  to  the  dates  of  their  death  was  then 
raised,  and  we  think  it  now  too  late  to  ask 
the  Court  to  open  this  question  and  remand 
the  case  that  evidence  may  be  taken  upon 
this    point.      Considering    that    the    trusts 


3 


1870.] 


Civil 


THE   WEEKLY   REPORTER. 


\ 


Rulings, 


7* 


mentioned  in  the  Will  had  been  completed 
at  the  time  when  Bundeh  AH  made  these 
alienations,  and  nothing  was  shown  to  us 
to  the  contrary,  the  Court  took  a  different 
view  to  that  held  by  the  Judge,  and  conr 
sidered  that  Bundeh  Ali  was  at  the  time  no 
longer  an  executor  but  an  heir  in  posses- 
sion for  himself  and  as.  guardian  for  his 
minor  sons,  and  as  such  the  only  question  to 
be  determined  was  whether  any  such  neces- 
sity had  arisen  which  would  .justify  him 
as  guardian  in  selling  the  property  of  his 
minor  sons,  and  we  adhere  to  the  opinion 
we  then  came  to. 

The  allegation  that  the  documents  under 
which  the  property  was  alienated  show  that 
Bundeh  Ali  executed  them  in  his  capacity 
of  executor,  is  not  correct,  for  with  the 
exception  of  one  document,  all  the  others 
are  executed  by  him  as  heir  in  possession 
and  guardian  of  his  minor  children.  With 
regard  to  the  document  which  he  executed 
as  executor,  the  plaintiff's  claim  to  the  pro- 
perty covered  by  it  has  been  dismissed,  it 
having  been  proved  that  the  alienation  was 
made  under  a  legal  necessity.  But  it  is  said 
that  all  the  purchasers  and  lessees  treated 
wkh  Bundeh  Ali  as  an  executor,  and  believed 
that  he  was  treating  with  them  in  that 
capacity,  and  that  he  alienated  the  property 
in  order  to  raise  money  to  pay  the  debts 
of  Mehndee  Ali,  though  there  were  no  such 
debts  in  existence.  We  think  that  any  thing 
the  defendants  in  this  suit  may  have  said 
could  not  alter  the  real  position  of  Bundeh 
Ali.  If  he  were  in  possession  as  heir  and 
as  guardian  of  his  children,  and  the  docu- 
ments he  executed  style  him  as  such,  any- 
thing the  defendants  have  said  will  not  alter 
that  position. 

We  think  the  process  pointed  out  by  Mr. 
Money  by  which  an  executor  is  obliged 
under  the  law,  as  he  is  in  England,  to  shed 
his  character  of  executor  before  he  can  appear 
in  his  new  character  of  legatee,  is  one  by  no 
means  applicable  to,  nor  is  it  necessary  to 
introduce  it  into,  this  country,  where  a  simple 
course  is  pursued. 

On  the  question  of  the  majority  of  the 
plaintiffs,  we  think  that  the  Court  was  per- 
fectly competent  to  deal.  The  Court  came 
to  the  conclusion  as  to  the  ages  of  the  plaint- 
iffs from  their  own  statements  made  in  a 
plaint  which  they  first  filed  but  which  was 
rejected.  The  pleader  for  the  plaintiffs  was 
shown  this  plaint,  and  he  had  no  answer 
to  give,  and  did  not  attempt  to  show   that 
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these  statements  were  incorrect.  It  is  now 
urged  that  the  plaint  was  rejected  because 
the  ages  of  the  plaintiffs  were  not  correctly 
given.  The  plaint  was  rejected  because 
certain  dates  and  the  age  of  one  of  the 
plaintiffs  were  objected  to  as  not  correct,  and 
they  were  required  to  state  distinctly  in  a 
new  plaint  the  correct  dates  and  ages. 
They  have  filed  a  fresh  plaint,  but  in  that 
decline  to  state  their  respective  ages,  and 
the  only  inference  the  Court  can  draw  is 
that  the  ages  given  by  them  in  their  pre- 
vious plaint  were  correct,  and  that  they 
have  declined  to  give  the  information  which 
the  Court  of  first  instance  required  because 
it  would  be  injurious  to  their  case.  We  see, 
therefore,  no  ground  for  remanding  the  case 
that  evidence  may  be  taken  on  this  point* 
and  we  reject  this  application  for  review 
with  costs. 


The  17th  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Enhancement  of  rent  —  Procedure  —  Section  & 
Regulation  VIII.  of  1793. 

Case  No.  1355  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  1st  March  1869,  affirming  a  decision 
of  the  Deputy  Collector  of  Bag  haul, 
dated  the  2jth  June  1868. 

Sharoda  Prosunno  Mookerjee  (Plaintiff), 

Appellant, 

versus 

Bipeen  Beharee  Bose  and  others  (Defend- 
ants), Respondents. 

Baboo  Kalee  Prosunno  Dull  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Bungshee 
Dhur  Sein  for  Respondents. 

Points  out  the  procedure  to  be  adopted  by  a  Court 
in  a  suit  for  enhancement  of  rent,  when  the  defendant 
pleads  that  he  is  a  shamilat  talookdar,  that  is  to  say, 
a  talookdar  protected  under  the  provisions  of  Section 
5,  Regulation  VIII.  of  1793. 

Hobhouse,  J.— This  was  a  suit  for  en- 
hancement of  rent. 

The  notice  issued  by  the  plaintiff  was  to 
the  effect  thai  ihe  defendant  calling  himself 
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a  shamilat  talookdar  really  held  his  tenure 
at  variable  rates,  and  that  the  rates  claimed 
under  the  notice  were  those  which  obtained 
in  the  neighbourhood  and  the  pergunnah. 

The  defendant  said  that  he  was  a  shamilat 
talookdar,  that  is,  a  talookdar,  as  would 
seem  to  be  the  substance  of  the  allegation, 
within  the  meaning  of  Section  5,  Regulation 
VIII.  of  1793. 

The  Lower  Appellate  Court  after  setting 
forth  certain  evidence  adduced  on  the  part 
of  the  defendant,  viz ,  two  certain  kuboo- 
leuts  of  1 1 53  and  11 54  and  a  measurement- 
paper  of  1 1971  says  that  "the  issue  here  is 
"simply  whether  the  defendant  holds  as  a 
"  tenant  or  a  talookdar ; "  and  upon  this  issue 
the  Lower  Appellate  Court  comes  to  the 
following  -decision:  "  Now,  plaintiff  by 
"these  very  papers  admits  the  nature  of 
"  the  tenure  to  be  a  talook,  and  the  authen- 
ticated copies  of  the  deeds  show  that 
"the  tenure  was  a  talook;  and,  further,  the 
"Board  in  their  letter  of  3rd  September 
"1816,  in  reply -to  the  Collector,  allow  a 
"separate  payment  as  a  talook,  which  is 
further  confirmed  by  the  Collector's  roo- 
bakaree  of  3rd  January  1817.  It  is 
"immaterial  to  this  case  what  the  real 
"amount  of  jumma  is,  or  whether  the 
papers  have  been  tampered  with  It  is 
proved  satisfactorily  that  the  tenure  is  a 
"talook,  whether  putnee  or  shamilat,  and 
"not  therefore  liable  to  enhancement  under 
"Act  X.  of  1859.  I  therefore,  dismiss  the 
"appeal  with  all  costs."  Therefore,  what 
the  Judge  finds  is  that  the  tenure  is  of  that 
nature  as  that  no  suit  will  lie  under  the 
provisions  of  Act  X.  of  1859. 

But  it  is  pointed  out  to  us  in  appeal  that 
there  are  various  kinds  of  talookdars — 
talookdars  protected  under  the  provisions  of 
Section  5,  Regulation  VIII.  of  1793— -de- 
pendant talookdars  protected  under  the  pro- 
visions of  Section  5 1  of  the  same  Regulation 
— and  talookdars  contemplated  by  Sections 
15  and  16  of  Act  X.  of  1859 — and  it  is  con- 
tended on  the  part  of  the  special  appellant 
that  the  Lower  Appellate  Court  has  not 
come  to  any  distinct  finding  as  to  what  the 
nature  of  the  defendant's  talook  is. 

On  the  other  hand,  it  is  contended  for 
the  special  respondent  that  in  substance  the 
Judge  finds  that  his  client  defendant  is 
a  talookdar  protected  within  the  meaning 
of  Section  5  of  the  Regulation  I  have 
quoted.  No  doubt,  upon  the  issue,  viz., 
"whether  the  defendant  was  a  tenant  or  a 


talookdar/'  the  Judge  might  have  found 
distinctly  .that  the  defendant  in  this  instance 
was  a  talookdar  of  the  nature  set  up,  but, 
in  fact,  the  Judge  does  not  seem  to  have 
found  any  thing  clearly  upon  the  matter. 
It  seems  to  him,  according  to  his  judgment, 
to  be  immaterial  whether  the  defendant 
holds  a  putnee  or-  a  shamilat  tenure;  and 
when  we  have  a  Judge  finding  that  such  a 
fact  is  immaterial,  knowing,  as  we  do,  the 
legal  distinction  between  a  putnee  and  a 
shamilat  tenure,  it  is  impossible  to  say  that 
the  Judge  had  it  in  his  mind  to  find  dis- 
tinctly what  description  of  talookdar  the 
defendant  was,  much  less  that  the  defendant 
was  a  talookdar  of  the  particular  descrip- 
tion protected  by  the  provisions  of  Section  5 
of  the  Regulation  quoted. 

We  think,  therefore,  that  this  case  must 
be  remanded  to  the  Judge,  and  he  will  find 
upon  the  evidence — firstly,  whether  the 
defendant  is  or  is  not  a  talookdar  of  the 
nature  described  in  Section  5,  Regulation 
VIII.  of  1793.  If  the  Judge  should  find 
in  favor  of  the  defendant  on  this  point, 
he  will  dismiss  the  plaintiff's  suit.  If  he 
find*  against  the  defendant,  then  it  will-be 
his  duty  to  see  whether  the  defendant  is  or 
is  not  a  dependant  talookdar  protected  by 
the  provisions  of  Section  51,  Regulation 
VIII.  of  1793.  If  the  Judge  should  find 
in  favor  of  the  defendant  on  this  point,  he 
will  dismiss  the  plaintiff's  suit,  because  no 
notice  within  the  meaning  of  the  Section 
quoted  has  been  served  upon  the  defendant 
in  this  instance.  If  the  Judge  should  find 
against  the  defendant  on  this  second  point 
also,  then  it  will  be  his  duty  to  see  whether 
the  defendant  is  a  person  protected  by  the 
provisions  of  Section  16,  Act  X.  of  1859, 
and  on  this  point  both  the  parties  will  be 
given  opportunity  of  adducing  evidence 
pro  and  con.  If  again  the  Judge  should 
find  that  the  defendant  is  a  person  protected 
by  the  provisions  of  Section  16,  he  will 
dismiss  the  plaintiff's  suit.  If  he  should 
find  adversely  to  the  defendant  on  this  point 
also,  then  it  will  be  his  duty  to  determine 
what  is  the  fair  and  equitable  enhanced  rent, 
if  any,  within  the  terms  of  the  notice,  which 
the  defendant  should  pay  to  the  plaintiff, 
and  on  this  point  again  the  Judge  should 
give  each  party  opportunity  of  adducing  evi- 
dence. The  costs  of  this  appeal  will  follow 
the  result. 

By  consent,  this  order  governs  appeal 
No.  1356,  which  is  also  remanded  under 
similar  orders. 
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We  take  the  opportunity  of  pointing  the 
attention  of  the  Judge  to  a  case  decided  by 
the;  Honorable  Judges  of  Her  Majesty's 
Privy  Council,  the  case  of  Bama  Soondaree 
Dossee  versus  Radhika  Chowdnrain  and 
others,  dated  December  13th,  1869,  pub- 
lished, as  we  have  since  delivering  this 
judgment  orally  had  occasion  to  remark, 
in  the  Englishman  of  the  17th  January.* 


The  17th  January  1870. 

Present  ; 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Parties  to  a  suit— Intervener. 

Case  No.  1929  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  22nd  May  i86gt  reversing  a 
decision  of  the  Moonsiff  of  Kendarah, 
dated  the  14th  January  i86q. 

Godadhur  Chatterjee   (intervening   Defend- 
ant), Appellant, 

versus 

Raj  Kristo  Roy  (Plaintiff),  Respondent. 

Baboo  Chunder  Mad  hub  Ghose  for  Ap- 
pellant. 

Baboos  Ashootosh  Chatterjee  and  Jadub 
Chunder  Seal  for  Respondent. 

In  a  suit  to  enforce  the  performance  of  a  contract  on 
the  allegation  that  defendant  had  received  the  consi- 
deration-money, but  refused  to  execute  the  conveyance, 
a  third  party  intervened  alleging-  a  subsequent  con- 
veyance of  the  same  property  by  an  instrument  which 
had  been  registered.  The  first  Court  dismissed  the  plaint, 
but  the  Lower  Appellate  Court  gave  plaintiff  a  decree 
against  both  parties. 

Held  that  it  was  irregular  to  place  the  intervenor 
upon  the  record,  and  decide  an  issue  between  him  and 
the  other  parties  to  the  suit. 

Jackson,  J. — In  this  case,  a  suit  was 
brought  by  Raj  Kristo  Roy  against  one 
Grish  Chunder  to  enforce  the  performance 


*  13  W.  R.,  Privy  Council,  p.  11, 


•  _ 

of  a  contract  by  Grish  Chunder,  who  had 
agreed  to  sell  certain  property  to  the  plaint- 
iff, and  had,  as  it  was  alleged,  received  the 
consideration-money,  but  refused  to  execute 
the  conveyance.  He,  therefore,  prayed  that 
a  decree  be  made  in  his  favor  to  enforce 
such  a  conveyance. 

Thereupon,  one  Gudadhur  Chatterjee  in- 
tervened alleging  a  subsequent  conveyance 
to  him  of  the  same  property  by  an  instru- 
ment which  had  been  registered,  -and  con- 
tending that  his  registered  conveyance  was 
entitled,  under  the  registration  law,  to 
preference  over  the  contract  between  the 
plaintiff  and  the  defendant,  and  therefore 
praying  that  the  suit  should  be  dismissed. 

The  suit  was  dismissed  by  the  Court  of 
first  instance,  but  on  appeal  to  the  Subordi- 
nate Judge  that  decision  was  set  aside,  and 
a  decree  was  given  for  the  plaintiff  against 
the  defendant,  as  well  as  against  Gudadhur 
Chatterjee  upon  the  ground  that  Gudadhur 
had  been  well  aware  of  the  previous  con- 
tract between  the  plaintiff  and  the  defendant, 
and  that  he  was,  therefore,  bound  by  what 
had  taken  place  in  consequence  of  his  know- 
ledge. 

Against  this  decision,  Gudadhur,  who 
calls  himself  the  intervening  defendant,  has 
appealed  to  us  upon  the  same  ground  as  that 
on  which  his  intervention  was  based. 

It  is  quite  clear  that  the  placing  of  this 
defendant  upon  the  record,  and  the  deciding 
of  an  issue  between  him  and  the  other  parties 
to  the  suit,  was  wholly  irregular.  Great 
confusion  and  inconvenience  would  arise  if 
the  decision  were  allowed  to  remain  in  its 
present  form.  I  think,  therefore,  that  we 
ought  so  far  to  modify  the  decision  of  the 
Lower  Appellate  Court  as  to  strike  out  the 
name  of  Gudadhur  Chatterjee  from  the 
decree  and  to  reduce  the  decree  to  its  pro- 
per dimensions  as  a  decree  simply  in  favor 
of  the  plaintiff  against  the  defendant  for 
execution  of  a  conveyance ;  but  inasmuch  as 
what  has  happened  in  respect  of  Guda- 
dhur is  entirely  the  result  of  his  own  ill- 
judged  intervention,  it  is  proper  that  he 
should  bear  the  whole  of  the  costs  of  these 
proceedings.  The  proper  decree  will  be 
drawn  up  in  this  Court  directing  the  origin- 
al defendant  to  execute  the  conveyance, 
the  appeal  of  Gudadhur  being  dismissed 
with  costs  of  all  the  Courts  against  him  so 
far  as  his  intervention  is  concerned. 

Markby,  J.,  concurred. 


74 


Civil 


I 


THE   WEEKLY   REPORTER. 


Rulings:  [Vol.  X1IL 


The  19th  January  1870. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Partition  of  a  lakheraj  estate— Jurisdiction- 
Civil  Ameens. 

Case  No.  101  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Pat/iat  dated 
the  nth  February  i86g. 

Fotteh  Bahadoor  (Defendant),  Appellant, 

versus 

Jankee  Bibee  and  another  (Plaintiffs), 
Respondents. 

Mr.  C.  Gregory,  Baboo  Onookool  Chunder 
Mookerjee,  and  Moonshee  Mahomed  Yusuff 
for  Appellant. 

Messrs.  R.  T.  Allan  and  R.  E.  Twidale 
and  Baboo  Unnoda  Pershad  Banerjee 
for  Respondents. 

The  purchaser  of  a  share  of  an  undivided  lakheraj 
estate  has  a  right  to  apply  for  a  separation  of  his  share 
from  those  of  the  other  shareholders. 

In  such  a  case  the  Collector  could  not  make  the  but- 
warra  under  the  provisions  of  Regulation  XIX.  of  1814  ; 
the  Civil  Court  alone  would  have  jurisdiction  ;  and  the 
partition  must  be  made  by  the  Civil  Court,  either  by 
the  Moonsiff  or  by  an  officer  of  the  Court. 

Glover,  J. — The  point  for  decision  in 
this  appeal  is,  can  the  purchaser  of  a  share 
in  an  undivided  lakheraj  estate  sue  his  co- 
parceners for  a  butwarra  of  his  own  portion. 
The  plaintiff  bought  a  5  annas  7  gundahs 
share  of  the  estate  from  one  of  the  owners, 
and  seeks  to  have  that  share  separated  from 
those  of  the  other  shareholders,  on  the 
ground  of  disputes  between  the  parties  and 
losses  and  inconveniences  in  consequence 
of  those  disputes. 

The  defendants  deny  the  right  of  a  share- 
holder in  a  lakheraj  estate  to  have  his  share 
divided  off  from  the  others,  and  contend  ge- 
nerally that  the  plaintiff  has  no  cause  of 
action. 

The  Subordinate  Judge  held  that  the 
plaintiff  could  have  his  share  separated,  and 
against  this  decision  the  defendants  appeal. 

I  think  we  may  dispose  of  the  technical 
objections  raised  to  the  plaintiff's  suit,  with- 


out going  minutely  into  the  evidence  as  to 
the  precise  nature  and  extent  of  the  incon- 
veniences and  losses  detailed  in  the  petition 
of  plaint,  inasmuch  as  if  the  question  of 
right  to  a  butwarra  be  decided  in  the  plaint- 
iff's favor,  the  refusal  of  the  defendants  to 
allow  the  partition  would  of  itself  be  a 
sufficient  cause  of  action. 

With  regard  to  the  general  issue,  it  is  con- 
tended by  the  appellants  that  there  is  no  law/ 
to  compel  the  joint  owners  of  a  lakheraj  estate 
to  submit  to  a  partition ;  that  they  are  en- 
titled to  enjoy  their  property  in  the  way  they 
have  always  enjoyed  it ;  and  that  what  the 
plaintiff  bought  was  the  right  to  receive  a 
share  of  the  rents  of  the  estate  collected, 
as  they  had  always  been,  jointly. 

The  appellants  contend  further  that  the 
decree  of  the  Subordinate  Judge  is  incapa- 
ble of  execution,  and  is  therefore  a  bad 
decree  ;  that  the  Civil  Court  has  no  power 
to  send  an  Ameen  to  make  the  butwarra; 
and  that  a  partition  could  only  be  made  by 
the  Collector. 

In  support  of  this  contention,  we  have 
been  referred  to  several  rulings  of  the  late 
S udder  Court  and  of  this  Court. 

The  first  of  these  is  the  case  of  the  Col- 
lector of  Dinagepore,  defendant,  appellant, 
versus  Anund  Moyee  Chowdhrain  and  others, 
plaintiffs,  respondents,  22nd  July  1857, 
S.  D.  A.  Reports,  1277;  and  in  this  the 
Sudder  Court  held  that  "  the  proper  and 
"  substantial  ground  on  which  a  legal  right 
"  to  a  division  could  be  based  was  the 
"  common  responsibility  which  the  Decennial 
"  Settlement  imposes  on  the  joint  proprietors 
"  of  an  estate  in  co-parcenary  whereby 
"  the  co-sharers  are  liable  to  lose  the 
'•  whole  estate  through  the  default  of  one 
41  of  their  bodv.  But  where  no  such  com- 
"  mon  responsibility  exists  and  the  liability 
"  is  distinct  and  defined,  absolving  the  pro- 
"  prietor  from  such  risks  as  co-sharers  are 
"  subject  to,  the  community  of  interests  in 
"  other  respects  either  through  joint  manage- 
"  ment  of  the  lands  or  sharing  rateably  in 
"  the  collections,  cannot,  in  our  opinion,  en- 
"  title  a  proprietor  so  situated  to  force  on 
"  the  others  a  separation  and  division  of 
"  the  lands." 

The  appellants  argue  from  this,  that  if  in 
a  revenue-paying  estate  certain  particular 
arrangements  made  with  Government  ab- 
solved the  co-sharers  from  mutual  responsi- 
bility for  the  revenue,  and  therefore  barred 
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their  right  to  force  a  division,  a  fortiori 
there  can  be  no  such  forced  partition  where 
the  estate  was  lakheraj,  and  no  question 
of  Government  revenue  existed. 

1  do  not  think  that  we  can  fairly  apply 
this  precedent  to  the  present  case.  Revenue- 
paying  estates  are  subject  to  a  particular 
law  in  the  matter  of  partition,  and  the 
Judges  considering  the  peculiar  circum- 
stances of  the  case  before  them — circum- 
stances which  appeared  to  do  away  with 
the  risk  that  under  the  old  law  all  co-sharers 
in  a  joint  estate  ran  in  respect  of  the  Go- 
vernment revenue — held  that  a  partition 
could  not  be  made  without  the  consent  of 
the  other  shareholders.  The  ruling  had 
reference  to  a  particular  law  only,  and  the 
Court  refused  to  strain  that  law  to  the 
inconvenience  or  prejudice  of  the  general 
body  of  shareholders.  In  the  present  case, 
we  have  an  entirely  different  state  of  things  ; 
and  although  the  reasoning  of  the  learned 
judges  of  the  Sudder  Court  may  be  taken 
into  consideration  so  far  as  it  affects  the 
principle  on  which  a  butwarra  ought  to  be 
granted,  their  decision  is  not  one  that  can 
be  quoted  as  a  ruling  in  point  on  the  case 
now  before  us. 

The  next  case  referred  to  is  Doorga  Kant 
Lahoree  versus  Kallee  Mohun  Gohoo,  7 
Weekly  Reporter  51,  and  in  this  it  is  laid 
down  that  lands  held  in  joint  possession, 
each  proprietor  receiving  his  portion  of 
the  rent  according  to  his  interest  in  the 
land,  cannot  be  divided  under  the  butwarra 
law?. 

This  decision,  like  the  other,  was  in  respect 
of  a  revenue-paying  estate,  and  had  special 
reference  to  the  butwarra  law.  The  estate 
was  split  up  into  several  talooks  each  of 
which  paid  its  revenue  separately.  In  any 
case,  the  plaintiff  here  does  not  ask  for  any 
partition  under  the  butwarra  law,  nor  in 
fact  could  he,  as  that  law  has  reference  to 
re  venue  paying  estates  only,  and  has  nothing 
to  do  with  lakheraj  properties. 

The  third  decision  has  not  been  reported. 
It  was  passed  on  the  31st  July  1865  by  the 
High  Court,  Morgan  and  Pundit,  JJ.,  on 
a  dispute  between  the  putneedars  of  an  undi- 
vided share  of  azemindaree  held  by  the  joint 
proprietors.  In  this  case  it  was  held  that 
there  was  no  law  that  allowed  one  putneedar 
to  sue  another  putneedar  for  a  partition,  there 
having   been  no  contract  between  the  two, 


or  between  the  putneedar  and  his  zemindar, 
to  divide.  In  4his  case  also,  the  estate  was 
a  revenue-paying  one,  and  the  parties  were 
putneedars  in  the  shares  of  different  zemin- 
dars ;  and  the  only  part  of  the  judgment 
that  can  be  adduced  as  referring  to  the 
matter  before  us,  is  that  where  the  Judges 
say  that  except  the  Regulation  of  1814  (the 
Butwarra  Regulation)  they  know  of  no  law 
by  which  the  plaintiff  could  force  on  a 
separation  without  an  agreement  to  do  so 
by  the  opposite  party. 

With  reference  to  the  appellant's  objec- 
tion that  the  Civil  Court  has  no  power  to 
make  the  butwarra  by  its  own  officers,  but 
must  refer  the  matter  to  the  Collector  who 
alone  has  the  machinery  necessary  for  the 
purpose,  we  have  been  referred  to  the  case 
of  Keerutnath  Ojha,  S.  D.  A.  Reports  for 
1852,  page  550. 

This  ruling  appears  to  me  in  no  way  to 
assist  the  appellant's  case.  The  suit  was 
brought  in  the  Civil  Court  to  compel  the 
Collector  to  make  a  butwarra  of  a  revenue- 
paying  estate,  and  it  was  laid  down  that 
in  such  cases  the  agency  of  the  revenue 
authorities  was  necessary.  No  doubt  it  was, 
because  the  interest  of  Government  in  the 
revenue  was  to  be  protected,  and  the  case 
came  under  the  butwarra  law  of  1814,  but 
in  the  present  case  the  estate  is  lakheraj, 
and  Government  has  no  interest  in  the 
matter.  The  Judges  did  not  rule  that,  in 
all  cases  of  partition,  the  agency  of  the 
Collector  was  the  only  one  to  be  employed, 
but  that  in  suits  which  affected  the  re- 
venue the  Collector  was  to  arrange  for  the 
butwarra. 

Lastly,  it  was  argued  that  the  law  ap- 
pointing Ameens  (Act  XII.  of  1856)  did  not 
give  these  officers  powers  to  make  butwarras, 
and  that  the  Civil  Procedure  Code,  Section 
225,  only  contemplated  divisions  of  estates 
by  the  Collector. 

This  last  argument  contains,  it  seems  to 
me,  the  same  fallacy  as  the  others  advanced 
by  the  appellants,  inasmuch  as  it  entirely 
ignores  the  difference  between  revenue- 
paying  estates  and  those  which  pay  no 
revenue.  Section  225  refers  solely  to  the 
former  description  of  estates,  and  it  is  too 
much  to  argue  that  because  there  is  no 
other  Section  providing  for  the  division  of 
other  descriptions  of  estates,  that  therefore 
such  estates  cannot  be  partitioned  except 
by  the  Collector. 
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And  with  regard  to  Act  XII.  of  1856, 
Clause  2,  Section  5  of  the  .Act  appears  to 
me  to  give  all  the  powers  necessary. 

On  the  other  hand,  it  is  clear  that  there 
is  no  statutory  bar  to  the  relief  which  the 
plaintiff  seeks.  And  it  seems  to  me,  there- 
fore, that  he  has  an  inherent  right  to  enjoy 
his  purchase  in  the  way  that  he  may  think 
most  advantageous  to  himself  so  long  as 
that  enjoyment  does  not  interfere  with  the 
right  of  his  co-parceners.  This. has  been 
declared  in  a  judgment  of  the  High  Court 
in  the  case  of  Shama  Soonduree  Debia 
versus  Jardine  Skinner  and  Co.,  12  Weekly 
Reporter  160,  where  it  is  laid  down  that 
"  in  all  cases  of  joint  ownership,  each  party 
"  has  a  right  to  demand  and  enforce  parti- 
tion, in  other  words,  a  right  to  be  placed 
"in  a  position  to  enjoy  his  own  right 
"  separately  and  without  interruption  or  in- 
"  terference  by  the  other."  (Spence's  Equit- 
able Jurisdiction,  Court  of  Chancery,  Volume 
I.,  page  653;  Story's  Equity  Jurisprudence, 
Sections  648,  649). 

In  this  case,  the  parlies  were  co-putnee- 
dars,  and  there  was  no  question  of  Govern- 
mep"  Avenue  concerned. 

A  srthilar  ruling  is  to  be  found  in  the 
case  of  Mothoor  Chunder  Kurmokar  versus 
Manick  Chunder  Bungo  and  others,  6 
Weekly  Reporter  192.  In  this  case  the 
parties  were  co-sharers  in  a  shikmee  talook, 
and  it  was  held  that  a  suit  for  partition 
would  lie  in  the  Civil  Court,  the  partition  of 
the  shikmee  talookdar's  share  not  affecting 
the  Government  revenue. 

And  the  rule  that  a  purchaser  is  en- 
titled to  get  possession  of  what  he  has 
bought  is  still  more  broadly  laid  down  in 
the  Full  Bench  decision  of  this  Court  passed 
in  the  case  of  Koer  Bijoy  Keshub  versus 
Shama  Soonduree  Debia,  2  Weekly  Reporter, 
Miscellaneous  Rulings,  30,  and  it  was 
decided  that  a  Mahomedan  purchaser  of  a 
share  of  a  family-house  occupied  by  Hindoos 
was  entitled  to  a  separation  of  that  share 
and  to  possession  after  separation. 

The  right  to  a  partition  by  the  Civil 
Court  as  between  co-parcener  ryots  has 
also  been  laid  down  in  the  case  of  Gowree 
Sunker  Roy  versus  Anund  Mohun  Mitter, 
9  Weekly  Reporter  487. 

It  appears  to  me,  therefore,  that  the  plaint- 
iff in  this  suit  was  entitled  to  apply  to  the 
Civil  Court  for  a  partition  of  his  purchased 


share,  and  that  the  Subordinate  Judge  was 
right  in  giving  him  a  decree.  He  had  also, 
it  seems  to  me,  the  power  of  ordering  the 
partition  to  be  carried  out  by  his  own  Court 
officers. 

The  question  remains  as  to  whether  we 
are  bound  to  refer  the  decision  of  this 
appeal  to  the  Full  Bench  in  consequence  of 
the  ruling  in  the  case  of  Roodoynath  San- 
dyal.  I  do  not  think  that  we  need  do  so. 
In  the  first  place,  that  decision  does  not  lay 
it  down  as  a  point  of  law  that  a  butwarra 
cannot  be  had  except  on  contract  between 
the  parties,  but  in  any  case  the  contrary 
opinion  has  been  held  in  several  later  deci- 
sions, in  one  of  which  I  observe  that  Mr. 
Justice  Pundit  took  part,  and  we  should,  I 
imagine,  be  justified  in  following  those  rul- 
ings without  referring  the  case  to  a  Full 
Bench. 

I  would  dismiss  this  appeal  with  costs. 

Kemp,  J. — I  am  of  the  same  opinion. 
The  cognizance  of  a  suit  of  this  nature  by 
the  Civil  Court  is  not  barred  by  any  Act  of 
Parliament  or  by  any  Regulation  (Section  i, 
Act  VIII.  of  1859).  The  Collector  could  not 
make  the  butwarra  under  the  provisions  of 
Regulation  XIX.  of  18 14.  The  Civil  Court 
alone  has  jurisdiction,  and  the  division 
must  be  made  by  the  Court,  either  by  the 
Moonsiff  or  by  an  officer  of  the  Court. 

I  concur  in  dismissing  the  appeal  with 
costs. 


The  19th  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hob  house,  Bar/.,  fudges. 

Evidence— Trial  by  successive  officers. 

Case  No.  2 141  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from,  a  decision  passed  by  the 
Officiating  Judge  of  Mymensinghy  dated 
the  24th  June  i86gy  affirming  a  decision 
of  the  Deputy  Collector  of  that  District \ 
dated  the  joth  November  t868. 

Gour  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

Manick  Ram  (Defendant),  Respondent. 
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Baboo  Kishen  Dyal  Roy  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sein  for  Respondent. 

A  suit  was  dismissed  by  a  Deputy  Collector  who  died 
before  recording  a  legal  judgment,  whereupon  it  was 
made  over  by  the  Lower  Appellate  Court  for  trial  to  the 
deceased  officer's  successor,  who  decided  the  case  in 
fai'or  of  the  plaintiff  upon  the  evidence  as  it  stood  on 
the  record  without  any  objection  by  either  party. 

Held  that  it  was  not  the  duty  of  the  second  Deputy 
Collector  to  re-examine  the  witnesses  or  to  take  ad- 
ditional evidence  unless  requested,  to  do  so  by  the 
parties. 

Bay  ley.  J. — We   think   this  appeal  must 
be  dismissed  with  costs. 

The  plaintiff  sued  for  enhanced  rent. 

The  defendant's  case  was  that  he  held 
under  a  lease  at  a  jumma  of  Rupees  6. 

The  Deputy  Collector  who  first  took  up 
the  case  dismissed  the  plaintiff's  suit,  but 
the  judgment  of  that  Deputy  Collector  not 
having  been  written  in  his  own  hand- 
writing-, and  that  Deputy  Collector  him- 
self having  subsequently  died,  the  Lower 
Appellate  Court  on  the  1 8th  May  1868 
made  over  the  case  to  another  Deputy  Col- 
lector for  trial.  The  case,  accordingly, 
went  to  trial  before  the  second  Deputy 
Collector  without  any  objection  by  either 
party,  and  it  was  decided  upon  the  evidence 
as  it  then  stood  on  the  record,  as  no  addi- 
tional evidence  was  given  by  either  party 
or  taken  by  the  second  Deputy  Collector. 

On  this  trial  by  the  second  Deputy  Col- 
lector,  that  officer  gave  a  decree  for  the  rate 
mentioned  in  the  defendant's  lease,  and  en- 
tered very  fully  into  the  reasons  for  hold- 
ing that  the  pottah  under  which  the  de- 
fendant came  was  a  good  poitah. 

The  Lower  Appellate  Court  concurs  with 
the  first  Court,  and  affirms  its  decision  with- 
out entering  very  fully  into  the  details. 

The  plaintiff  appeals  specially,  urging, 
firstly,  that  the  Lower  Appellate  Court  in 
its  present  decision  has  not  given  reasons 
for  its  judgment  in  favor  of  the  plaintiff ; 
secondly,  that  the  remand-order  of  the 
18th  May  1868  is  opposed  to  the  provisions 
of  Section  351  of  the  Code  of  Civil  Pro- 
cedure ;  thirdly,  that  the  remand-order 
was  made  on  conjectural  grounds  and  con- 
trary to  the  records ;  and,  fourthly,  that 
when  the  Deputy  Collector  who  has  now 
tried  the  case  differed  from  the  Deputy 
Collector  who  first  tried  the  case  and  died 


without  recording  a  legal  judgment,  it  was 
the  duty  of  the  present  Deputy  Collector 
to  re-examine  all  the  witnesses  who  had 
previously  given  their  evidence. 

On  the  first  ground,  I  would  observe  that 
the  Lower  Appellate  Court  distinctly  ex- 
presses its  concurrence  with  the  first  Court. 
It  is  clear  from  the  tenor  of  the  Lower 
Appellate  Court's  judgment  that  it  adopts 
the  reasons  of  the  first  Court  in  full,  espe- 
cially in  regard  to  the  defendant's  pottah 
being  a  good  one  and  limiting  the  rent  to 
Rupees  6.  In  fact,  the  terms  of  the  Lower 
Appellate  Court's  remarks  show  that  the 
judgment  of  the  first  Court  .had  become  its 
own  judgment,  and  in  this  view  of  the 
matter  the  reasons  given  are  ample. 

On  the  second  ground  of  special  appeal, 
we  remark  that  it  is  clear  that  a  special 
appeal  will  not  lie  unless  it  is  shown  that 
by  the  remand-order  any  prejudice  was  done 
to  the  plaintiff's  case  {vide  Weekly  Re- 
porter, Volume  II.,  page  181).  Here,  the 
original  record  was  allowed  to  stand  good 
as  it  was  without  any  objection  on  either 
side,  and  no  prejudice  appears  to  have  been 
done  to  the  plaintiff  either  by  a^nnifting 
fresh  evidence  against  him  or  xpriving 
him  of  any  evidence  that  he  already  had 
in  his  favor. 

On  the  third  ground,  we  would  observe 
that  as  the  judgment  of  the  first  Deputy 
Collector  could  not  be  recognized  as  a  legal 
judgment,  not  being  written  in  his  own  hand- 
writing, and  no  reasons  being  given  for  this, 
and  as  on  account  of  his  decease  no  legal 
judgment  could  be  subsequently  recorded 
by  him,  the  Lower  Appellate  Court,  in  fact, 
merely  required  the  completion  of  the  case 
by  the  Deputy  Collector  who  succeeded  to 
the  office  of  the  first  Court.  There  seems, 
therefore,  nothing  conjectural  or  contrary 
to  the  record  in  the  reasons  given  by  the 
Lower  Appellate  Court  in  its  remand-order  of 
the  1 8th  May  1868. 

On  the  fourth  ground,  it  is  nowhere 
shown  to  us  that  any  request  was  made  to 
the  first  Court  to  re-examine  witnesses,  or 
take  additional  evidence  in  the  case  or  try 
the  case  en  evidence  other  than  that  on 
which  the  first  Deputy  Collector  who  had 
died,  tried  it.  It  is  said  that  it  was  the 
duty  of  the  Court  to  re-examine  the  wit- 
nesses, but  I  think  it  was  the  duty  of  the 
party  who  wished  to  have  the  re-examina- 
tion to  move  the  Court  to  that  end ;  other- 
wise it  might  be  that  the  Court  would  put 
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the  witnesses  and  the  parties  to  additional 
expense  and  trouble  when  the  parties  them- 
selves were,  in  fact,  quite  ready  to  go  to  a 
trial  in  the  case  upon  the  evidence  as  it 
then  stood  on  the  record.  Irrespective  of 
this,  however,  it  is  quite  clear  that  the 
record,  as  it  came  up  before  the  Lower  Ap- 
pellate Court,  was  a  record  upon  which  it 
was  open  to  the  Lower  Appellate  Court  to 
adjudicate  the  case  in  appeal,  and  was  the 
same  record  as  it  stood  before  the  remand,  nor 
does  the  judgment  of  the  Lower  Appellate 
Court  show,  and  it  is  not  pointed  out  to  us 
by  the  pleader  for  the  special  appellant,  that 
any  objection  was  taken,  or  that  the  Lower 
Appellate  Court  was  pressed  with  the  plea 
that  it  was  necessary  to  re-examine  the 
witnesses. 

In    this    view,    we    dismiss    this    special 
appeal  with  costs. 


The  20th  January  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Admitting  a  defendant— Section  73,   Code  of 
Civil  Procedure — Limitation— Cause  of  action. 

Case  No.  1183  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  3rd  A/arch 
1869,  reversing  a  decision  of  the  Subordi- 
nate Judge  of  that  District y  dated  the  J  2th 
November  1868. 

Ram  Surun  Singh  (Plaintiff),  Appellant, 

versus 

Mahomed  Ameer  and  others  (Defendants), 

Respondents. 

Baboo  Romesh  Chunder  Mitter  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Chunder  Madhub 
Ghose  for  Respondents. 

M  divided  her  estate  amon?  her  children,  retaining 
for  herself  i~7th  which  was  afterwards  increased  by  a 
portion  of  what  had  been  given  to  one  of  the  sons  who 
deceased.  B's  rights  in  the  estate  were  sold  in 
execution  to  B  B,  who  sold  them  to  K9  who  sold  them 
to  B.  K  brought  a  suit  against  certain  parties  who  held 
the  estate  in  zur-i-peshgee  from   M  and  her  family 


for  possession  of  the  whole  estate ;  but  obtained  a  decree 
for  one-seventh  only  giving  him  possession  conditionally 
on  his  paying  to  the  zur-i-peshgeedars  M's  proportion  of 
the  loan.  This  decree  was  confirmed  on  appeal,  and 
K  made  liable  for  the  costs  of  those  defendants  in 
respect  of  whom  his  claim  had  been  dismissed.  Mean- 
time By  an  old  judgment-creditor  of  K's  father,  took  out 
execution  against  K,  and  applied  for  sale  of  K's  rights 
in  the  estate,  which  were  accordingly  sold,  the  pur- 
chaser being  B  himself.  Subsequently  one  of  A/'s 
daughters,  a  successful  defendant  in  the  suit  brought  by 
A",  took  out  execution  of  her  decree  for  costs,  and  put 
up  K's  rights  for  sale.  The  sale  was  opposed,  under 
Section  246,  Civil  Procedure  Code,  by  a  son  of  /?,  whose 
claim  was  summarily  rejected,  and  K's  rights  were 
bought  by  one  M  A.  B's son  then  brought>  suit  with- 
in one  year  to  set  aside  the  sale,  and  to  have  his  own 
title  declared.  The  suit  was  against  the  purchaser  and 
against  the  representatives  of  the  zur-i-pcshgecdars  ; 
but  on  the  petition  of  L,  one  of  M's  heirs,  her  name  was 
added  to  the  list  of  defendants.  The  first  Court  gave 
plaintiff  a  decree,  but  the  Lower  Appellate  Court  found 
that  his  claim  was  barred  by  limitation  against  L.  on 
the  ground  of  non-possession  within  12  years,  and  in 
respect  of  the  zur-i-peshgeedar,  because  K's  decree  had 
lapsed  by  delay  in  execution. 

Held  that  L  was  interested  in  the  result  oj  the  suit, 
and  the  Lower  Courts  committed  no  error  in  law  in 
admitting  her  to  be  a  defendant  under  Section  73. 

Held  that  there  was  nothing  in  Section  246 to  prevent 
a  defendant  in  such  a  suit  as  that  of  B's  son  from 
pleading  that  whatever  title  plaintiff  might  have  had 
at  some  previous  time  it  was  extinguished  Dy  his  having 
had  no  possession  for  12  years  preceding  the  suit. 

Held  that  what  B  had  bought  was  not  K*s  right 
of  suit  (which  as  against  a  mortgagee  would  be  governed 
by  a  limitation  of  60  years),  but  a  right  fixed  and  deter- 
mined by  a  decree,  to  which  Clause  15,  Section  1,  Act 
XIV.  of  1859,  did  not  apply. 

Glover,  J. — To  understand  the  points 
taken  in  this  special  appeal,  it  will  be  neces- 
sary to  go  somewhat  at  length  into  the  facts 
of  the  case. 

One  Mussamut  Majoo  owned  a  4^-annas 
share  of  an  estate  called  Tilmur.  This  in 
1842  she  divided  into  seven  shares,  giving 
two  to  each  of  her  two  son?,  Mozufifer 
Hossein  and  Gholam  Abbas,  one  to  each  of 
her  two  daughters,  Vazeerun  and  Lateefun, 
and  retaining  the  seventh  for  herself.  This 
share  was  afterwards  increased  by  a  portion 
of  what  had  been  given  to  Gholam  Abbas, 
that  son  having  died  and  his  mother  having 
succeeded,  according  to  the  provisions  of 
Mahomedan  Law,  to  a  sixth  part  of  his  pro- 
perty. 

On  the  25th  of  April  1845,  Mussamut 
Majoo's  rights  in  Mouzah  Tilmur  were  sold 
in  execution  of  a  decree  and  bought  by 
Bulbuddur.  He  sold  them  on  the  21st  June 
1846  to  Mussamut  Rukeemun,  who,  in  her 
turn,  sold  them  to  Khema  Singh  on  the  10th 
of  April  1855  in  the  names. of  his  two  sons 
Rajroop  and  Runpal. 

In  1857,  Khema  Singh  brought  a  suit  in 
the  names  of  his  sons  against  certain  parties 
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who  held  the  4^  annas  of  the  estate  in  zur- 
i-peshgee  from  Majoo  and  her  family,  for 
possession  on  payment  of  the  money  ad- 
vanced, claiming  the  whole  4^  annas  as  the 
property  of  Mussamut  Majoo.  Eventually 
he  got  a  decree,  but  for  a  ^th  of  the  4% 
annas  only,  that  being  held  to  be  the  share 
of  Mussamut  Majoo,  and  of  this  share  the 
decree  gave  him  possession  conditionally,  on 
his  paying  to  the  zur-i-peshgeedars  in  posses- 
sion Mussamut  Majoo's  proportion  of  the 
loan.  This  decree  was  confirmed  on  appeal 
in  March  1860,  and  by  it  Khema  was  made 
liable  for  the  costs  of  the  defendants  in 
respect  of  whom  his  claim  had  been  dis- 
missed. 

Before,  however,  this  decree  was  passed, 
Bnldeo,  who  held  an  old  decree  against 
Khema  Singh's  father,  took  out  execution 
against  the  son  and  heir,  and  applied  for  the 
sale  of  Khema' s  rights  in  Mouzah  Tilmur. 

Khema  Singh  on  this  objected  that  the 
suit  was  in  the  names  of  his  sons  Rajroop 
and  Runpal,  and  that  he,  Khema,  had  no 
interest  in  it.  This  objection  was  made  in 
1858.  Eventually  this  plea  was  disposed 
of  adversely  to  Khema  by  the  High  Court 
in  special  appeal,  and  Khema's  rights  and 
interests  were  sold  on  the  6th  of  February 
i860,  the  purchaser  at  auction  being  Buldeo 
himself. 

Subsequently  to  this  (we  have  not  been 
told  the  precise  date,  but  apparently  after 
Khema  had  got  his  decree),  Mussamut 
Vazeerun,  a  daughter  of  Mussamut  Majoo 
and  one  of  the  successful  defendants  in  the 
wit  brought  by  Khema,  took  out  execution 
of  her  decree  for  costs,  and  put  up  for  sale 
Khema's  rights  in  the  4!  annas  of  Mouzah 
Tilmur.  The  sale  was  opposed  on  the 
28th  of  June  1866  by  Ramsurun,  the  son 
of  Buldeo,  under  Section  246  of  the  Civil 
Procedure  Code,  but  the  claim  was  not  pro- 
secuted, and  was  summarily  rejected  on  the 
10th  of  January  1867,  the  sale  being  allow- 
^  to  proceed  at  Vazeerun's  suit.  Khema's 
rights  were  bought  by  Mahomed  Ameer. 

Ramsurun  then  brought  the  present  suit 
within  one  year,  as  laid  down  in  the  con- 
cluding paragraph  of  Section  246  of  the  Code 
of  Civil  Procedure,  to  set  aside  the  sale 
to  Mahomed  Ameer  and  to  have  his  own 
title  declared.  The  suit  was  brought  against 
the  purchaser  and  against  the  representa- 
tives of  the  zur-i-peshgeedars,  but  on  the 
petition   of    Mussamut    Luteefun,    one    of 
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Mussamut  Majoo's  heirs,  her  name  was, 
under  Section  73  of "  the  Civil  Procedure 
Code,  added  to  the  list  of  defendants. 

The  Court  of  first  instance  gave  the 
plaintiff  a  decree.  Against  this  decision, 
two  of  the  defendants  appealed  to  the  Judge, 
viz.,  Mussamut  Luteefun  and  Mussamut 
Mahfoozun,  the  zur-i-peshgeedar,  and  on 
their  appeal  the  Judge  found  that  the 
plaintiff's  case  was  barred  by  limitation,  in 
respect  of  Mussamut  Luteefun,  because  neither 
the  plaintiff  nor  those  through  whom  he 
claimed  had  been  in  possession  of  the  dispu- 
ted property  since  1845,  and  in  respect  of 
Mussamut  Mahfoozun  because  Khema's  de- 
cree had  lapsed  by  not  having  been  exe-  . 
cuted  within  time,  and  that,  therefore,  no  right 
remained  to  Khema  that  could  be  sold. 

The  plaintiff  now  appeals  specially,  and 
urges — 

1 .  That  as  the  suit  was  one  brought  under 
the  provisions  of  Section  246  of  the  Code 
of    Civil    Procedure,   the   only   question    of 
limitation  was  whether  it  had  been  brought, 
within  one  year  of  the  summary  order. 

2.  That  Mussamut  Luteefun,  not  being 
interested  in  the  subject  and  result  of  the 
suit,  ought  not  to  have  been  made  a  defend- 
ant under  Section  73  of  the  Code  of  Civil 
Procedure. 

3.  That  the  property  being  admittedly 
in  the  hands  of  the  zur-i-peshgeedars,  the 
only  limitation  that  could  be  pleaded  was 
under  Clause  15,  Section  1,  Act  XIV.  of 
1859,  viz.,  60  years'  adverse  possession. 

4.  That  the  refusal  of  the  zur-i-peshgee- 
dars to  pay  rent  would  not  bar  the  plaintiff 
from  bringing  this  suit ;  it  would  only  have 
given  a  cause  of  action  in  a  suit  for  rent. 

5.  That  the  question  as  to  whether 
Khema's  decree  was  barred  or  not  would 
only  arise  in  an  execution-case,  and  then 
only  before  the  Court  executing  that  de- 
cree. 

And,  lastly,  that  the  Judge  was  wrong 
in  holding  that  the  decree  of  1849  Dars 
the  plaintiff  from  bringing  a  fresh  suit  for 

redemption. 

The  first  objection  seems  to  me  altogether 
untenable.  In  the  first  place,  there  does 
not  appear  to  have  been  any  adjudication 
on  the  question  of  possession  under  Section 
246,    so   as    to  give  the  plaintiff  the  right 
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to  bring  a  suit  under  the   Section.     The  , 
plaintiff   contented  himself  with   preferring  ' 
an  objection  to  the  execution.     He  took  no 
steps  to  prove  his  allegations,  and  the  case 
was  decided  summarily  against  him  in  con- 
sequence.    There   was   no  adjudication  on 
evidence  and  substantially  no  decision  under 
Section  346  at  all.     But  even  if  there  had 
been    an    adjudication  on   the  question  of 
possession,  how  could  that  bar  the  defendant 
in  this  suit  from  pleading  limitation  ?     The 
point    decided    under    Section    246    would 
have  been  whether  or  no  the  claimant  was 
in    possession    at    the    time  execution   was 
taken  out,  and  the  decision  would  necessari- 
ly have  been  limited  to  that  question.     The 
words  of  the  Section  "to  establish  his  right" 
are  used  in  contradistinction  to  the  words 
regarding  possession,  and  are  meant  to  give 
a  claimant  who  has  failed  to  prove  posses- 
sion at  the  time  of  execution  an  opportunity, 
within    a    limited    time,    of    showing   that, 
although  he  had  somehow  or  other  lost  pos- 
session for  the  time,  he  still  had  the  title 
to   the    property.      And    there    is    nothing, 
there  could  be  nothing,  in  the  Section  that 
would  prevent  the  defendant  in  such  a  suit 
from  pleading  that  whatever  title  the  plaint- 
iff might  have  had  at  some  previous  time, 
that    title   had    been    extinguished    by    his 
having   had  no  possession  of  the  property 
for  the   12  years  preceding  the  suit.     The 
question  seems  to  me   too  clear  for  argu- 
ment. ! 

1 

Then  as  to  the  making  Mussamut  Lutee- 
fun  a  party  to  the  suit.  It  is  not  denied  that, 
under  Section  73  of  the  Code  of  Civil 
Procedure,  the  Courts  below  had  a  discre- 
tion in  the  matter,  but  it  is  contended  that 
the  discretion  was  improperly  exercised, 
Mussamut  Lutcefun  not  being  interested  in 
the  subject  and  result  of  the  present  suit. 
On  this  point,  we  have  been  referred  to  the 
case  of  Joy  Gobind  Doss  versus  Gowree 
Pershad,  7  Weekly  Reporter  202. 

I  do  not  see  how  this  decision  applies  to 
the  present  case.  There  a  third  party  inter- 
vened in  a  case  setting  up  a  different  title — 
a  title  denied  both  by  plaintiff  and  defendant 
and  inconsistent  with  the  claims  of  both  ; 
and  in  that  case  it  was  held  that  it  would 
be  contrary  to  all  principle  to  allow  persons 
claiming  a  title  adverse  to  both  plaintiff  and 
defendant  in  a  suit  to  be  introduced  into  the 
suit,  so  that,  when  the  case  was  given  against 
the  original  defendant,  the  intervenor  might 
come  in  and  take  up  the  case  as  a  fresh 
claimant. 


The  case  now  before  us  is  entirely  differ- 
ent. Mussamut  Luteefun  represents  the 
heirs  of  Mussamut  Majoo,  and  her  interests 
are  not  adverse  to  those  of  the  representa- 
tive of  the  zur-i-peshgeedars. 

And  then  how  can  it  be  said  that  Mussa- 
mut Luteefun  had  no  interest  in  the  result 
of  this  suit  ?  She  is  one  of  the  heirs  of 
Mussamut  Majoo,  and  as  such  would,  if  the 
Claim  of  the  plaintiff  were  to  fail,  be  in  a 
position  to  claim  her  portion  of  Majoo's 
right  in  the  estate  ;  whereas  if  Ramsurun 
were  successful  in  this  litigation,  Majoo' s 
rights  would  go  to  him  to  the  detriment  of 
Majoo's  heirs. 

1  think,  therefore,  that  Mussamut  Lutee- 
fun was  interested  in  the  result  of  this  suit, 
and  that  the  Lower  Courts  committed  no 
error  of  law  in  admitting  her  to  be  a  de- 
!  fendant  under  Section  73.  It  is  worthy  of 
remark,  moreover,  that  no  objection  was 
taken  to  Mussamut  Luteefun's  admission  as 
a  party  to  the  suit  in  the  first  Court. 

The  Judge  does  not  seem  to  have  gone 
into  the  question  of  limitation  under  Clause 
15,  Section  1  of  Act  XIV.  of  1S59, 
thinking  it,  I  suppose,  unnecessary  to  do 
so  in  the  view  he  took  of  the  plaintiff's 
position. 


1  think  that  on  this  point  also  his  judg- 
ment is  substantially  correct.  No  doubt,  a 
plaintiff  suing  to  get  possession  of  land 
from  the  hands  of  a  mortgagee  would  have 
a  limitation  of  60  years,  and  if  the  plaintiff 
in  this  case  were  in  that  position,  I  should 
hold  that  his  claim  was  not  barred  ;  but  it 
must  be  remembered  that  the  plaintiff  is 
now  in  the  shoes  of  Khema  Singh  (the  real 
plaintiff  in  the  suit  against  the  zur-i-pesh- 
geedars  as  has  been  found  by  the  Judge), 
and  holds  neither  more  nor  less  than  his 
rights.  Those  rights  were  not  a  cause  of 
action,  not  a  right  to  sue,  but  the  right  to 
execute  a  decree  obtained  by  Khema,  and 
by  which  he  had  the  privilege  of  redeeming 
a  one-seventh  share  of  the  4*  annas  of  ttl- 
mur  on  payment  of  a  proportionate  share  ot 
the  zur-i-peshgee  money.  This  was  the  right 
that  Khema  had,  and  this  was  the  right  that 
Buldeo,  the  father  of  the  plaintiff,  purchased. 
Had  Khema  got  no  decree,  then  his  repre- 
sentatives would  have  been  entitled  to  bring 
a  suit  any  time  within  6o"  years  ;^  but  having 
got  a  decree,  the  provisions  of  Clause  15  no 
longer  applied. 
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These  remarks  appear  to  me  to  dispose 
of  the  third  and  fourth  grounds  of  special 
appeal. 

The  fifth  objection  seems  to  me  the  real 
point  in  the  case,  and  1  cannot  see  why  the 
defendants  are  debarred  from  pleading  that 
the  title  of  the  plaintiff  is  a  bad  one  as  be- 
ing based  on  a  decree  which  has  become  in- 
operative, should  the  facts  of  the  case  bear 
out  their  contention.  The  defendant  Mah- 
foozun  is  in  actual  possession  of  the  dis- 
puted property,  and  if  the  only  right  of 
the  plaintiff  to  oust  her  depends  on  a  title 
which  has  been  extinguished  by  the  effluxion 
of  time,  surely  she  has  the  right  to  make 
sach  a  defence.  It  seems  to  me  absurd  to 
say  that  the  objection  can  only  be  entertain- 
ed when  the  decree  is  being  executed,  for 
in  this  case, .the  decree,  it  is  very  clear, 
sever  will  be  executed. 

The  plaintiff's  right  consists  of  the  decree 
obtained  by  Khema.  It  is  clear  that  no 
second  suit  could  have  been  brought  by 
Khema,  and  that  the  only  right  he  had, 
after  the  passing  of  the  decree  in  his  favor, 
was  to  execute  that  decree  within  the  time 
allowed  by  law.  Similarly,  the  plaintiff 
could  have  taken  out  execution — and  if 
Khema  was  barred  by  limitation,  the  plaint- 
iff was  barred  also.  The  whole  difficulty 
in  this  case  arises  from  losing  sight  of  the 
fact  that  what  the  plaintiff's  father  bought 
was  not  a  right  of  suit,  but  a  right  fixed 
and  determined  by  a  decree,  and  that  the  only 
way  of  obtaining  the  fruition  of  that  right 
was  by  executing  that  decree. 

It  is  contended  for  the  special  appellant 
that  Khema's  decree  was  kept  alive  by  vari- 
ous proceedings  until  the  year  1864,  and 
that  the  Judge  has  taken  no  notice  of  those 
proceedings. 

This,  I  observe,  is  not  a  ground  of  special 
appeal,  nor  are  we  shown  what  were  the 
proceedings  relied  on  to  keep  the  decree 
alive.  It  cannot  be  said  that  the  abor- 
tive attempts  by  Khema's  sons  to  prove 
their  interest  in  the  decree  instead  of  their 
father's  kept  the  decree  of  Khema  alive. 
We  have  been  referred  to  the  Full  Bench 
ruling  in  the  case  of  Bipro  Doss  Gossain 
versus  Chunder  Sekhur  Bhuttacharjee,  7 
Weekly  Reporter  521,  to  show  that  the 
application  for  review  made  in  Khema's  case 
kept  the  decree  alive,  but  the  judgment  in 
that  case  supposes  that  the  opposite  party 
appears  to    prevent    the  decree  being  set 


aside.  In  the  present  case,  the  opposite 
party  did  not  appear,  and  therefore  the  pre- 
cedent does  not  apply. 

And  with  regard  to  the  special  appellant's 
contention  that  he  was  engaged  in  bond 
fide  litigation  with  Khema's  sons  up  to  1864, 
and  that  the  decree  was  kept  alive  by  that 
litigation,  I  do  not  see  how  this  affects 
the  question.  It  was  finally  decided  in  spe- 
cial appeal  by  this  Court  that  the  interest 
purchased  by  Buldeo  was  Khema's,  and  not 
his  sons,  and  in  furtherance  of  those  decisions 
Khema's  interests  were  sold  in  i860  This 
was  an  end  of  the  matter.  The  litigation 
with  the  sons  was  to  prevent  a  cancelment 
of  the  sale,  and  has  nothing  to  do  with  the 
decree  that  had  become  final  more  than 
four  years  ago. 

I  think  that  the  special  appeal  should  be 
rejected  with  costs. 

Kemp,  J. — I  concur  in  dismissing  the 
special  appeal  with  costs. 


The  21st  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Intervention — Substituted  defendant. 

Case  No.  492  of  1869. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Judge  of  Dacca, 
dated  the  gth  August  i86g,  reversing  an 
order  of  the  Sudder  Moonsiff  of  that  Dis- 
trict, dated  the  12th  September  1868. 

Umbika  Dassia  (Judgment-debtor), 
Appellant, 

versus 

Chirunjeel  Pershad  Bose  (Decree-holder), 

Respondent. 

Baboo  Sreenath  Banerjee  for  Appellant. 
Baboo  Romanath  Bose  for  Respondent. 

In  a  suit  for  possession  and  wassilat,  N  was  originally 
the  answering-  defendant ;  but  when  the  suit  had  to 
be  determined,  U  intervened  of  her  own  accord,  and 
her  name  was,  at  her  own  request,  substituted  in  the 
decree  for  that  of  N. 
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Held  that  U  was  the  person  responsible  for  mcsnc- 
profits  and  costs  under  the  decree. 

Hob  house,  J. — This  question  before  us  is 
whether  the  Lower  Appellate  Court  has  upon 
the  interpretation  of  a  decree  rightly  made 
the  judgment-debtor,  special  appellant  before 
us,  responsible  for  wassilat  and  costs  under 
that  decree. 

The  question  turns  solely  upon  the 
wording  of  that  decree,  and  we  have  no 
doubt  but  that  the  Judge  is  right  in  hoKling 
that  the  present  special  appellant  was  res- 
ponsible under  that  decree. 

The  plaintiff  in  that  suit  prayed  for  posses- 
sion and  wassilat  of  certain  lands. 

One  Nobo  Lukhee  was  what  is  called  on 
the  record  the  answering  defendant  in  the 
suit  originally ;  but  when  the  suit  had  to  be 
determined,  as  it  was  determined,  by  the  de- 
cree which  we  are  now  construing,  the 
special  appellant  before  us  intervened  of  her 
own  accord  and  at  her  own  request. 

In  the  words  of  the  decree,  she  was  de- 
scribed a  defendant  in  the  place  of  Nobo 
Lukhee,  the  answering  defendant.  At  the 
same  time,  the  decree-holder,  special  appel- 
lant before  us,  was  described  as  the  judg- 
ment-creditor in  that  decree,  and  the  decree 
went  to  say  that  the  said  judgment-creditor 
was  to  get  possession  with  mesne-profits  to 
be  ascertained  at  the  time  of  the  execution 
of  the  decree,  and  the  costs  to  be  upon  the 
answering  defendant.  That  answering  de- 
fendant was,  as  stated  above,  originally  Nobo 
Lukhee,  but  in  the  decree  the  present  appel- 
lant had  been  substituted  at  her  own  request 
for  Nobo  Lukhee.  Clearly,  therefore,  in 
our  judgment,  the  special  appellant  was  the 
person  responsible  for  mesne-profits  and 
costs  under  the  decree. 

A  second  question  is  attempted  to  be 
raised  here  as  to  whether  or  not  the  said 
special  appellant  is  to  pay  mesne-profits  for 
the  whole  of  the  period  of  dispossession  or 
only  for  that  period  at  which  she  herself  was 
substituted  in  the  place  of  Nobo  Lukhee. 
That  question  was  not  raised  or  determined 
in  the  Court  below,  and  probably,  therefore, 
it  is  still  a  question  undetermined  between 
the  parties.  But  whether  that  is  so  or  not, 
it  is  certainly  not  a  question  on  which  the 
special  appellant  has  any  title  to  obtain  our 
opinion  in  special  appeal,  as  it  appears,  in  its 
present  immature  state  before  us. 

The  special  appeal  is  dismissed  with  costs. 


The  2  ist  January  1870. 

Present : 

The  Hon'hle  G.  Loch  and  Dwarkanath  Mit- 

ter,  Judges. 

Reviews — Order  of  admission. 

Case  No.  62  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  2jrd  December  1866. 

Messrs.  Jardine  Skinner  and  Co.  (Plaintiffs), 

Appellants, 

versus 

Dhun  Kishen  Sein  and  others  (Defendants), 

Respondents. 

Mr.  R.  7\  Allan  and  Baboos  JBungshec 
Dhur  Sein  and  Bhowanee  Churn  Dutt 
for  Appellants. 

Mr.  W.  Bourke  and  Baboos  Sreenath  Dass 
and  Rash  Baharee  Ghose  for  Respond- 
ents. 

Where  a  review  has  been  admitted  by  the  sole  re- 
maining judge  of  the  Bench  which  heard  the  case  ori- 
ginally, it  is  not  open  to  Counsel,  on  the  re-hearing 
of  the  appeal,  to  question  the  propriety  of  the  order  for 
admission.  If  such  order  is  wrong,  the  error  cannot  be 
corrected  by  the  Bench  appointed  to  hear  the  appeal 
after  its  restoration  to  its  original  number  on  the  file. 

Interlocutory  order  passed  on  a  prelimi- 
nary objection  of  Mr.  Bourke,  Counsel 
for  the  respondent,  who  contends  that  he 
has  a  right  after  the  admission  of  the 
review  and  on  the  re- hearing  to  enter 
upon  the  question  as  to  whether  there  was 
sufficient  ground  for  admitting  the  review 
after  time  or  not. 

Loch,  J. — A  review  in  this  case  has 
been  admitted  by  Mr.  Justice  Mitter,  who 
directed  the  case  to  be  restored  to  the  file ; 
and  therefore  it  is  now  in  the  position  that 
it  was  before  it  was  heard  by  Mr.  Justice 
Seton-Karr  and  Mr.  Justice  Mitter  on  the 
5th  August  1867.*  Mr.  Bourke  on  the 
part  of  the  respondent  contends  that  he  has 
now  a  right  to  enter  upon  the  question  as 
to  whether  there  was  sufficient  ground  for 
admitting  the  review  after  time  or  not.     It 

appears  to  me  that  as  the  review  has  been 
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admitted  by  the  remaining  Judge  of  the 
Court  who  heard  the  case  originally,  it  is 
not  now  open  to  the  Counsel  for  the  respond- 
ent to  question  the  propriety  of  the  order 
for  admission.  In  support  of  his  argu- 
ment, Mr.  Bourke  has  referred  to  the  judg- 
ment of  Mr.  Justice  Bayley  and  Mr.  Jus- 
tice Phear  of  the  9th  January  1868,  report- 
ed in  Volume  IX.,  Weekly  Reporter,  pp.  102 
and  103,  in  which  the  Judges  rejected  the 
application  for  review  after,  as  was  urged  by 
Mr.  Bourke,  a  review  had  been  admitted  by 
Mr.  Justice  Bayley  when  sitting  alone.  We 
have  at  the  request  of  the  parties  sent  for 
the  original  papers,  and  we  find  the  order 
of  Mr.  Justice  Bayley  of  the  29th  July 
1867,  to  this  effect :  "  Let  the  case  be  brought 
on  the  file  cf  admitted  reviews.  It  will 
then  be  tried,  amongst  other  things,  whether 
the  Fall  Bench  decree  will  have  retrospec- 
tive effect."  It  appears  to  me  that  these 
words  left  the  whole  question  as  to  whether 
a  review;  might  or  might  not  be  admitted 
after  the  ordinary  time  allowed  by  law  for 
the  admission  of  a  review  had  elapsed,  open 
and  to  be  determined  when  the  case  came  on 
for  hearing  before  a  Division  Bench  ;  and  when 
that  case  came  to  be  heard  by  Mr.  Justice 
Bayley  and  Mr.  Justice  Phear,  it  "was  then 
held  that  no  sufficient  cause  had  been  made 
out  for  admitting  a  review  after  time. 

Looking  at  the  terms  of  the  law,  it  ap- 
pears to  me  that  the  Judge  or  Judges  who 
hear  the-  case  originally,  if  they  are  in  Court 
when  the  application  comes  for  hearing, 
are  the  only  Judges  who  can  review  the 
order  passed  by  them,  and  I,  therefore,  think 
that  this  contention  must  be  rejected. 

Miller,  J. — I  entirely  concur  in  the  opi- 
nion which  has  been  just  now  pronounced 
by  my  learned  and  honorable  colleague. 
The  question  as  to  the  admission  of  the  appli- 
cation for  review  after  time  was  disposed 
of  by  me  when  that  application  was  admitted  ; 
and  as  the  law  declares  that  the  admission 
of  an  application  for  review  is  final,  I  do  not 
think  that  the  Counsel  for  the  respondent  has 
any  right  to  bring  forward  such  an  objection 
at  this  late  stage  of  the  proceedings,  much  less 
before  a  Bench  constituted  as  the  present. 
If  my  order  admitting  the  review  is  wrong, 
the  error  cannot  be  rectified  bv  a  Bench 
which  has  been  appointed  to  hear  the  appeal 
which  has  been  already  restored  to  its  origin- 
al number  on  the  file. 

With  reference  to  the  decision  cited  from 
page  102  of  the  9th  Volume  of  the  Week- 


ly Reporter,  I  wish  to  observe  that  the 
point  which  is  now  before  us  was  not  even 
raised  at  the  time  when  that  case  was 
decided,  and  I  do  not,  therefore,  think  that 
that  case  can  be  cited  as  an  authority  on 
the  present  occasion.  My  learned  colleague 
has  observed  that  the  order  for  admission  of 
review  which  was  passed  by  Mr.  Justice 
Bayley  left  the  whole  matter  open  for  deci- 
sion. But  whether  it  was  so  or  not,  it  is  quite 
clear  from  the  judgment  reported  in  page 
102,  that  the  case  was  dealt  with  as  a  mere 
application  for  review  of  judgment,  and  not 
as  an  appeal  restored  to  its  original  number 
on  the  file. 


The  21st  January  1870. 

Presenl : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Section  2,  Act  XXIII.  of  1861— Execution— 
Decree-holder's  duty. 

Case  No.  503  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  Ihe  Judge  of  Chiltagong.  daled  Ike 
28 Ih  Augusl  i86g,  affirming  an  order  of 
the  Sudder  Moonsiff  of  thai  District, 
dated  the  joth  October  1868. 

Gooroo  Doss  Dutt  (Decree-holder), 
Appellant, 

versus 

Wooma  Churn  Roy  (Judgment-debtor), 

Respondent. 

Baboo  Huree  Mohun  Chucker butty 
for  Appellant. 

Baboo  Grija  Sunkur  Mojoomdar 
for  Respondent. 

Though  it  is  the  duty  of  the  Court  to  issue  process 
after  application  has  been  made  for  execution,  yet  the 
law  fully  intends  that  when  the  decree-holder  sees  that 
the  Court  has  taken  no  steps  to  issue  any  process,  he 
shall  be  diligent  and  move  the  Court  from  time  to 
time,  as  required,  to  keep  him  within  the  period  of 
limitation. 

Bayley,  J. — This  is  a  special  appeal  from 
an  order  passed  by  the  Judge  of  Chittagong, 
dated  the  28th  August  1869,  holding  that 
execution  is  barred  by  Section  20,  Act  XIV. 
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of  1859,  on  the  ground  that  the  special  ap- 
pellant had  done  nothing  within  three  years 
from  the  19th  December  1863  to  enforce  his 
decree. 

The  decree  was  passed  on  the  17th  Feb- 
ruary 1855.  The  present  application  to  exe- 
cute it  was  made  on  the  8th  February  1 868, 
that  is,  1 1  years  1 1  months  and  20  days 
after  that  decree.  Intermediately,  on  the 
28th  June  1 861,  a  notice  was  served  on 
the  judgment-debtor  under  Section  216,  Act 
VIII.  of  1859.  Nothing  was  done  after  that 
date  till  the  5th  June  1862,  when  the  decree- 
holder  prayed  for  attachment  of  the  debtors 
property.  On  the  20th  September  1862,  the 
case  was  struck  off.  On  the  1st  May  1863, 
the  decree-holder  again  filed  an  application  for 
the  execution  of  his  decree,  which  was  struck 
off  on  the  7th  May  1864  without  any  order 
being  passed  by  the  Court.  On  the  19th 
December  1863,  the  Lower  Court  called  for 
certain  records.  From  that  date  up  to  the 
date  of  the  present  application  nothing  was 
done  by  the  decree-holder  in  execution  of  his 
decree. 

We  may  here  mention,  although  it  does 
not  appear  on  the  face  of  the  judgment  of  the 
Lower  Appellate  Court,  that  it  is  urged  by 
the  pleader  in  special  appeal  that  interme- 
diately, that  is,  on  the  1st  June  1864,  a  third 
party  applied  for  attachment  of  this  very 
property,  and  an  injunction  was  issued  by 
the  Court  by  its  order  of  the  15th  August 
1864  which  the  decree-holder  opposed,  and 
he  succeeded  in  obtaining  an  order  that  the 
property  should  be  released.  It  is  admitted 
that  that  injunction  and  the  proceedings  for 
attachment  are  not  on  the  record,  and  were 
not  before  the  Judge.  It  is  further  admitted 
that  the  proceeding  of  the  15th  August  1864 
does  not  recite  the  fact  of  such  attachment 
or  injunction.  We  may,  therefore,  at  once 
dispose  of  this  ground  of  appeal  by  holding 
that  it  was  certainly  no  error  in  law  on  the 
part  of  the  Lower  "Appellate  Court  not  to 
decide  this  case  upon  materials  which  were 
not  before  it. 

Then  comes  the  main  contention  of 
the  special  appellant,  viz.,  that  it  was 
entirely  owing  to  the  fault  of  the  Court  that 
the  time  has  elapsed,  inasmuch  as  the  Court 
did  nothing  from  the  1st  May  1863,  when 
the  first  application  for  execution  was  made 
by  the  decree-holder,  to  the  19th  December 
1863  when  the  Court  called  for  certain 
records ;  and,  further,  thai  the  Court  did  no- 
thing from  the  19th  December  1863  to  the 


7th  May  1864  when  the  case  was  struck  off  ; 
and  that,  consequently,  the  special  appellant 
is  in  no  way  answerable  for  the  delay. 

A  case  has  been  cited  from  page  330, 
Volume  VII.,  Weekly  Reporter,  in  support  of 
this  contention.  But  in  that  case,  it  is  clear 
that  the  decree-holder  did  do  all  that  he 
could  to  execute  his  decree  within  the  period 
of  three  years  after  the  passing  of  the  Act. 

Here,  we  have  to  determine  whether 
the  applicant  did  do  all  that  he  could  to 
execute  his  decree  from  the  19th  December 
1S63  to  the  3rd  May  1867,  the  date  of  the 
next  proceeding. 

The  acts  of  the  19th  December  1863  and 
7th  May  1864  were  doubtless  acts  of  the 
Court.  It  is  still  for  the  special  appellant  to 
show  that  between  these  dates  he  did  any- 
thing showing  that  he  was  in  earnest  in 
endeavouring  to  enforce  his  decree.  Such  an 
intention  has  to  be  gathered  from  the  conduct 
of  the  special  appellant,  and  that  conduct 
shows  that  he  took  no  steps  whatever 
between  those  dates  in  furtherance  of  the 
execution  of  his  decree.  It  is  strongly 
pressed  that  under  the  provisions  of  Section  2, 
Act  XXIII.  of  186 1,  it  was  for  the  Court  to 
issue  process.  It  is  true  that  it  is  the  duty 
of  the  Court  to  issue  process,  for  no  authority 
except  that  of  the  Court  can  give  orders 
for  the  issue  of  process,  but  the  law 
in  no  way  prohibits  but  fully  intends  that 
decree-holders,  when  they  see  that  the 
Court  has  taken  no  step  to  issue  any  process 
in  the  execution  of  their  decrees,  shall  be 
diligent  and  move  the  Court  from  time  to 
time,  as  required,  to  keep  them  within  time. 

It  is  clear  that  in  this  case  the  special 
appellant  comes  within  the  provisions  of  Sec- 
tion 20,  Act  XIV.  of  1859,  which  states  that 
no  process  of  execution  to  enforce  any 
judgment,  decree,  or  order  of  Court  shall 
issue  unless  some  proceeding  (ruled  to  be 
effectual  proceeding  with  the  intention-  to 
enforce  the  decree)  shall  have  been  taken 
to  keep  the  decree  in  force  within  three 
years  next  preceding  the  application  for 
such  execution. 

Applying  the  terms  of  the  law  to  the 
facts  of  this  case  as  above  detailed,  we  see 
no  effectual  proceeding  taken  by  the  decree- 
holder  to  enforce  his  decree  within  three 
years  preceding  his  last  application.  The 
application  with  which  we  h.we  to  deal  is 
that  of  the  3rd  May  1867,  and  on  the  facts 
on    the    record    no    proceeding    whatever 
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appears  to  have  been  taken  by  the  decree-    ready  been   convicted  of   and  punished  for, 
holder  within  three  years  of  that  application,    the  fraud,  and  there  is  nothing  in  Section  260 

In  this  view,  we  think  that  the  judgment  j  to  prevent  this  suit  from  being  entertained, 
of  the    Lower    Appellate    Court    is    quite        The  case  must  be  reman(]ed  for  trial,  and 
correct,  and  we  dismiss  this  miscellaneous     ,  t     f  thi   auDeai  wui  follow  the  result. 


special  appeal  with  costs. 


The  21st  January  1870. 

Present : 

The  Hon  ble  A.  G.  Macpherson  and  E.  Jack- 

.  son,  Judges. 

Section  260,  Act  VIII.,  1859— Certified 
purchaser. 

Case  No.  1756  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  27 ih  May  i86g,  affirming  a  deci- 
sion of  the  Moons  iff  of  that  District \ 
dated  the  ijth  February  i86g. 

Mussamut  Koosumba  (Plaintiff),  Appellant, 


versus 

Tufazzul  H ossein  (Defendant),  Respondent. 

Baboos  Lukhee  Churn  Bose  and  Chunder 
Mad  hub  Ghose  for  Appellant. 

Mr.  C.  Gregory  and  Moonshee  Mahomed 
Yusuff 'for  Respondent. 

Section  260,  Act  VIII.  of  1S59,  does  not  apply  where 
the  name  of  the  certified  purchaser  had  been  inserted 
by  fraud  and  contrary  to  the  wishes  of  the  purchaser. 

Macpherson,  J. — We  remand  this  case  to 
the  6rst  Court  for  trial  on  the  merits. 

Section  260,  Act  VIII.   of   1859,  does  not 
apply  to  it.     That  Section  says  :     "  The  cer- 
tificate shall  state  the  name  of  the  person 
•'who,  at  the  time  of  sale,  is  declared-  to  be 
,4the  actual  purchaser;  and  any  suit  brought 
*4  against     the     certified    purchaser   on    the 
"     >und   that   the   purchase    was   made   on 
"     half  of  another  person  not  the  certified 
irchaser,  though  by  agreement  the  name 
he  certified  purchaser  was  used,  shall 
dismissed  with  costs."     In  the  present 
1      iiice,  the  name  of  the  certified  purchaser 
not  used  "  by  agreement,"  but  was  in- 
d  in  the  certificate  by  fraud  on  the  part 
^t  defendant,  and  contrary  to  the  wishes 
*ie  purchaser.     The   defendant  has  al- 


The  22nd  January  1870. 

Present  : 

The  Hon'ble  J.  B.  Thear  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Section  355,  Civil  Procedure  Code— Remand — 
New  evidence— Construction  of  the  law — Civil 
Court's  duty. 

Case  No.  1 166  of  1869  under  Act  X.  of 

J859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24  Pergunnahs,  dated  the 
jot/i  March  i86g,  reversing  a  decision  of 
the  Deputy  Collector  of  Alipore,  dated 
the  2gth  November  i86j, 

Mohesh  Chunder  Doss  (Plaintiff),  Appel- 
lant, 


versus 

Madhub  Chunder  Sirdar  (Defendant), 
Respondent. 

Baboo  Hem  Chunder  Banerjee  for  Appel- 
lant. 

Baboo  Nubo  Kishen  Mookerjee  for  Re- 
spondent. 

Where  the  evidence  of  a  defendant  has  been  taken 
by  the  Court  of  first  instance  so  imperfectly  that  the 
Lower  Appellate  Court  cannot  pass  a  satisfactory 
judgment  between  the  parties,  it  is  competent  to  the 
Judge  of  that  Court,  under  the  provisions  of  Section 
355,  Civil  Procedure  Code,  to  have  the  defendant  fully 
examined  before  himself,  but  not  to  remand  the  case  for 
re-hearing  and  re-trial.  If  he  examines  the  defendant, 
he  is  bound  to  record  his  reasons  for  so  doing",  in  order 
that  the  High  Court  may  be  enabled,  on  appeal,  to 
decide  whether  or  not  the  new  evidence  has  been  right- 
ly admitted. 

It  is  not  for  a  Civil  Court  to  speculate  upon  what  was 
in  the  mind  of  the  Legislature  in  passing  a  law;  but  the 
Court  must  be  bound  by  the  words  of  the  law  judicially 
construed. 

Phear,  J. — Most  reluctantly  I  feel  my- 
self obliged  to  come  to  the  conclusion  that 
the  Lower  Appellate  Court  has  again  passed 
an  erroneous  judgment.  On  the  last  occa- 
sion of  this  case  being  before  us,  we  were 


86 


Civil 


I 


THE    WEEKLY    REPORTER. 


Rulings.         [Vol.  XIII.  . 


of  opinion  that  the  evidence  of  the  defendant, 
taken  on  remand  for  the  purpose  of  sup- 
plementing the  evidence  which  he  had  given 
at  the  original  trial,  was  improperly  taken 
as  between  the  parties  to  this  suit,  and  that 
it  ought  to  be  excluded  from  the  considera- 
tion of  the  Lower  Court. 

The  Judge  has,  in  words,  excluded  that 
evidence  from  the  evidence  upon  which  he 
places  the  judgment  which  is  now  before  us ; 
and  it  is  worthy  of  remark  that,  if  his  pre- 
sent finding  of  fact,  and  his  present  view  of 
the  testimony  of  the  defendant,  such  as  it 
was  originally  given,  is  to  be  taken,  then 
the  supplemental  evidence  of  the  defendant 
which  was  given  on  remand,  I  just  now 
mentioned,  was  totally  uncalled  for. 

It  was  essential  to  the  defendant's  case 
that  the  pottah  filed  by  him,  and  the  dakhi- 
lahs  filed  by  him,  should  be  proved. 

When  the  case  first  came  before  the 
Judge,  he  was  of  opinion  that,  although  the 
defendant  had  himself  given  testimony  in 
the  first  Court,  he  had  not  proved  that 
pottah  and  those  dakhilahs ;  and  it  was, 
as  we  understand  from  his  judgment,  for 
the  express  purpose  of  giving  the  defend- 
ant the  opportunity  of  supplying  this  omis- 
sion, that  the  Judge  remanded  the  case  with 
the  direction  that  the  defendant  should  be 
re-examined. 

Having  now,  as  I  have  already  observed, 
excluded  the  result  of  this  re-examination, 
the  Judge  says :  ".The  defendant,  when  he 
"  produced  these  documents,  considered  it 
"  unnecessary  to  call  witnesses  to  prove 
"  them,  and  he  was  not  asked  to  swear  to 
"  their  genuineness  which  he  was  prepared 
"  to  do.  But,  on  the  other  hand,  he  was 
"  not  cross-examined,  and  no  attempt  was 
"  made  to  rebut  his  statements."  And  then 
the  Judge  adds  :  "  Under  such  circum- 
11  stances,  it  appears  to  me  that  I  am  justified 
"  in  considering  that  the  defendant  intended 
"  to  prove  his  pottah  and  his  dakhilahs  by 
"swearing  to  their  genuineness  when  he 
"  produced  them  in  his  evidence  given  on 
"  solemn  affirmation ;  and  that  he  intended  to 
"  plead  the  privilege  of  Section  3  and  the 
"  presumption  of  Section  4,  when  he  alleged 
"  that  his  father  had  held  the  tenure  for 
"many  years  previous  to  1234,  and  pro- 
"  duced  dakhilahs  to  prove  an  unchanged 
"  rental  for  more  than  20  years.  And  with 
"  this  assumption,  I  find  that  the  plaintiff 
"  is  confessedly  unable  to  throw  any  doubt 
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on  the  allegation,  or  to  rebut 'the  pre- 
sumption which  it  affords.  The  plaintiff 
knows  nothing,  for  he  has  but  recently 
purchased  the  land,  and  it  is  on  the  record 
that  the  former  owner  of  the  land  lost 
the  suit  in  which  he  endeavoured  to  en- 
hance the  rent  of  the  defendant  before  the 
enactment  of  Act  X.  of  1859,  because  the 
Court  found  that  the  defendant  held  on  a 
fixed  rental." 


Now,  the  very  argument  which  the  Judge 
is  here  obliged  to  use  for  the  purpose  «of 
justifying  his  assumption  shows,  V  think, 
very  clearly  that  in  the  Judge's  mind  this 
pottah  and  these  dakhilahs  had,  in  fact, 
never  been  proved  or  authenticated  by  the 
defendant  in  the  first  instance,  and  it  is 
clear  enough  that  the  Judge  himself  must 
have  held  this  opinion  when  he  sent  back 
the  case  for  the  re-examination  of  the  de- 
fendant. Indeed,  as  far  as  we  can  learn, 
these  documents  were  filed  before  the  trial, 
and  were  never  specifically  -referred  to  by 
the  defendant  when  giving  his  evidence. 

It  is  not  for  us,  I  think,  nor  for  the 
Court  below,  to  speculate,  as  the  Judge  has 
done,  upon  what  was  in  the  mind  of  the 
Legislature  when  it  passed  Act  VIII.  of 
1859.  We  must  be  bound  by  the  words 
of  that  Act,  judicially  construed,  and  it  is 
certainly  beyond  all  question  that  that  Act 
does  govern  the  procedure  of  the  Court  in 
this  case. 

The  Judge  cannot  rightly — because  he 
imagines  that  the  Legislature,  if  it  had  been 
duly  informed  of  the  infirmity  of  the  Court 
to  which  this  Act  would  apply,  could  not 
have  passed  the  provisions  which  the  Judge 
neglected  to  comply  with  in  this  case.  And, 
indeed,  I  cannot  understand  how  the  in- 
capacity of  the  Deputy  Collector,  if  it  really 
existed,  could  be  treated  by  the  Judge  as  a 
reason  why  he  should  disregard  the  obli- 
gations or  limitations  which  the  Legislature 
imposed  upon  himself.  If  it  had  been  made 
apparent  to  the  Judge  that  the  Deputy  Col- 
lector had  imperfectly  taken  the  evidence  of 
the  defendant,  as  between  the  parties,  and  if 
the  result  were  such  that  the  Judge  could  not 
pronounce  a  satisfactory  judgment  between 
the  parties,  then  it  was  competent  to  him, 
under  the  provisions  of  Section  355  of  the 
Civil  Procedure  Code,  to  have  the  defendant 
fully  examined  before  himself.  But  in  such 
case  he  would  have  been  bound  to  record 
his  reasons  for  directing  this  examination, 
in  order  that  this  Court  might  be  enabled 
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on  appeal  to  judge  whether  or  not  the  new 
evidence  was  rightly  admitted.  The  Judge, 
however,  did  not  take  this  course;  instead 
thereof,  he  remanded  the  case  for  re-hearing 
and  re-trial  under  circumstances  which  did 
not  give  him  authority  by  law  so  to 
do.  This  Court,  therefore,  had  no  alter- 
native but  to  declare  all  that  had  been 
done  on  that  remand  as  void  and  of  no 
legal  effect. 

There  is  no  doubt  reason  for  supposing 
in  this  case  that  the  defendant  has  for  some 
considerable  period  been  paying  an  invari- 
able rent,  but  there  is  really  nothing  to  show 
that  that  period  amounted  to  20  years  or 
any  thing  like  it.  It  lay  upon  the  defend- 
ant to  support  the  case  with  which  he  came 
into  Court  to  resist  the  plaintiff's  demand, 
and  in  the  altitude  which  he  took  up  in 
defence  I  think  he  meant  to  say  that  he 
had  been  paying  rent  at  an  unvarying  rate 
for  a  sufficiently  long  period  to  defeat  the 
plaintiff's  claim.  1  am  of  opinion  that  the 
mere  omission  to  refer  in  his  statement  to 
the  limitation  Sections  of  Aft  X.  ought  not 
to  be  allowed  to  prevent  him  from  making 
out  and  obtaining  the  legal  benefit  of  20 
years'  unvarying  payment  of  rent  if  he  could 
do  so. 

Bat  it  seems  to  me  manifest  from  the 
judgment  of  the  Court  below  now  sent  up 
to  us,  that  the  defendant  has  failed  to  prove 
this,  although  he  has  had  ample  opportunity 
afforded  him  for  the  purpose,  and  actually 
gave  his  testimony  on  his  own  behalf  at 
the  first  trial.  In  terms,  no  doubt,  the 
judge  now  says  that  he  thinks  the  pottah 
and  dakhilahs  are  proved.  But,  as  I  have 
already  stated,  he  reaches  this  opinion  by 
an  argument  which  demonstrates  the  fact 
that  they  are  not  so.  These  documents 
must  clearly  be  put  on  one  side.  In  this 
view  of  the  facts  as  exhibited  by  the  judg- 
ment of  the  Lower  Appellate  Court,  we 
think  that  the  decision  of  the  Judge  is 
wrong  in  law. 

His  decision  must  therefore  be  reversed, 
and  nnless  the  parties  can  agree  to  some 
rate  of  enhanced  rent,  the  case  must  be  re- 
manded for  trial  on  the  issue — what  would 
be  the  fair  and  equitable  rate  for  this  land, 
having  regard  to  the  grounds  specified  in 
the  notice  of  enhancement  ? 

The  appellant  must  have  his  costs  of  this 
appeal.  Costs  of  the  cause  will  follow  the 
event. 

Vol.  XIII. , 


The  24th  January  1870. 
Present ; 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Benamee  conveyance — Fraud. 
Case  No.  2236  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  28th  June  1869,  affirming  a  decision 
of  the  Moonsiff  of  Parkoot,  dated  the 
igth  March  1869. 

Kaleenath  Kur  (Defendant),  Appellant, 

versus 

Doyal  Kristo  Deb  (Plaintiff),  Respondent. 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo     Bama    Churn     Banerjee    for     Re- 
spondent. 

In  a  suit  by  an  heir  to  recover  property  which  had 
been  transferred  by  a  benamee  and  fictitious  conveyance 
on  the  part  of  plaintiff's  father,  where  the  object  was 
found  to  have  been  to  defraud  creditors  : 

Held  that  plaintiff  could  not  be  permitted  to  plead 
the  fraud  of  his  father  from  whom  he  derived  his  title. 

Bayley \  J. — The  plaintiff  in  this  case 
sued  for  establishment  of  his  right  to  and 
for  possession  of  3  powahs  of  land  in  Talook 
Rughooram  No.  3. 

The  plaintiff  alleged  that  his  disposses- 
sion from  the  lands  in  suit  was  effected  by 
a  decree  under  Act  X.  of  1859  given  to  the 
opposite  party  The  plaintiff  also  stated  in 
his  plaint  that  his  father  had  made  a  bena- 
mee conveyance  of  this  property  to  the  de- 
fendant's father  Kasheenath  and  two  friends 
of  plaintiff's  father,  named  Suntoch  Ram 
and  Doorga  Pershad. 

The  defendant's  case  was  that  the  con- 
veyance by  the  plaintiff's  father  was  an  out- 
and-out  absolute  sale  bond  fide  for  good 
consideration,  and  that  under  that  title  he 
(defendant)  held  the  property. 

The  first  Court  distinctly  put  in  issue  the 
questions  whether  the  suit  on  the  allegation 
of  a  fictitious  sale  and  benamee  purchase 
could  go  on  or  not,  and  whether  there  was  a 
real  and  bond-fide  sale  by  the  plaintiff's  father 
to  Kasheenath,  &c,  or  was  a  fictitious  sale 
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made  in  their  favor.  There  were  other  por- 
tions of  the  property  referred  to  in  the  case, 
but  the  pleaders  before  us  agree  that  we 
have  to  deal  in  this  special  appeal  only  with 
one-third  of  the  first  8-annas  share,  that  is, 
that  portion  of  the  property  to  which  the  con- 
veyance to  Kashcenath,  Suntoch  Ram,  and 
Doorga  Pershad  relates. 

The  first  Court  at  first  seemed  to  lay 
down  that  no  man  could  take  advantage  of 
his  own  wrong,  and  cited  decisions  of  the 
High  Court  on  this  point,  but  subsequently 
the  first  Court  ends  by  finding  that  the  case 
is  not  one  of  fraud,  and  gives  a  partial  decree 
in  favor  of  the  plaintiff  putting  him  in 
joint  possession  of  two-thirds  of  the  disputed 
three  powahs  of  land. 

On  appeal,  the  Lower  Appellate  Court  put 
in  issue  whether  the  plaintiff  by  reason  of 
his  admission  that  the  transfer  was  benamee 
and  in  fraud  of  creditors  could  or  could  not 
obtain  a  verdict.  In  a  very  long,  vague, 
and  somewhat  irrelevant  judgment,  the  Court 
goes  into  all  the  details  of  facts,  and  holds 
that  the  plaintiff  is  in  possession,  and  is  to  be 
considered  as  proprietor  ;  that  his  claim  and 
possession  have  been  proved  by  his  witnesses 
who  are  trustworthy ;  and  that  according  to 
the  defendant's  own  statement,  the  plaintiff 
makes  collections  as  agent  and  gomashta, 
and  that  there  is  no  proof  of  the  defendant's 
allegation  that  the  plaintiff  is  his  agent  or 
gomashta  or  any  other  kind  of  servant  of 
the  defendant.  The  Lower  Appellate  Court 
also  finds  that  the  conveyance  was  made  in 
fraud  of  creditors ;  but  as  the  conduct  of  the 
defendant  in  the  view  of  the  Lower  Appellate 
Court  was  equally  censurable  as  that  of  the 
plaintiff,  the  Lower  Appellate  Court  has 
given  the  plaintiff  the  same  decree  that  the 
first  Court  had  given  him. 

Under  Section  348,  Act  VIII.  of  1859,  the 
respondent's  pleader  urged  before  us  that 
there  was  no  legal  evidence  to  support  the 
finding  of  fraud.  We  allowed  the  pleader 
to  take  the  objection,  but  it  is  clear  from 
the  evidence  of  Deep  Chunder  Surmah,  son 
of  Suntoch  Ram,  that  the  object  of  the 
conveyance  of  Talook  Rughooram,  No.  3, 
and  of  such  portion  of  the  lands  in  suit  as 
is  comprised  within  that  talook,  was  to 
keep  the  talook  out  of  the  hands  of  the 
judgment-creditors,  and  that  this  was  effected 
in  regard  to  the  one-third  of  the  first  3*annas 
share  by  means  of  a  conveyance  to  Kashee- 
nath,  Suntoch  Ram,  and  Doorga  Pershad. 
It   is  true  that  that    deposition  is  in  some 


degree  obscure,  but  if  regard  be  had  to  the 
substantial  portions  of  it,  it  would  appear 
that  the  object  of  the  transfer  was  to  save 
the  whole  talook  (which  had  been  attached) 
out  of  the  hands  of  the  judgment-creditors 
generally.  There  is  thus  evidence  on  the 
record  to  support  the  finding  of  the  Lower 
!  Appellate  Court  as  to  fraud. 

Then  comes  the  main  question  as  to  whe- 
ther, with  the  allegation  of  the  plaintiff  in 
his  plaint  that  the  transaction  was  a  benamee 
and  a  fictitious  one,  coupled  with  the  find- 
ing of  fact  on  evidence  by  the  Lower  Ap- 
pellate Court  that  the  object  of  that  con- 
veyance  was  to  defraud  the  creditors,   the 

!  plaintiff  can  be  allowed  to  take  advantage 

'  of  that  fraud. 

1  One  of  the  earliest  cases  to  which  we 
have  been  referred  is  that  to  be  found 
at  page  1639,  S.  D.  A.  Reports  of 
1859,  dated  the  28th  December  1859. 
It  was  there  held  that  when  parties  exe- 
cute fictitious  deeds  for  the  purpose  of 
defeating  creditors,  they  place  themselves 
at  the  mercy  of  the  person  in  whose  name 
the  fictitious  conveyance  is  made,  and 
their  subsequent  plea  of  the  transaction 
being  benamee  should  not  be  listened  to. 
In  that  judgment,  it  is  also  stated  with 
reference  to  the  question  of  pari  delicto, 
that  "  the  objection  must  come  from  a  per- 
lC  son  who  is  neither  party  nor  privy  to  it, 
14  for  no  man  can  allege  his  own  fraud  in 
"  order  to  invalidate  his  own  deed."  To 
my  mind  the  plaintiff  in  this  case  is  privy 
to  his  father's  fraud,  for  he  admittedly 
derives  his  title  from  his  father  as  his  heir 
and  takes  the  property  so  acquired  by  fraud. 
The  case  thus  comes  within  the  ruling  in  the 
Sudder  Dewanny  Reports,  page  1639  of  1859. 

The  next  case  is  one  dated  the  2nd  June 
1864,  decided  by  Mr.  Justice  Morgan  and 
Mr.  Justice  Pundit.  It  is  there  stated  that 
whether  any  creditors  are  actually  defrauded 
or  not  is  immaterial,  but  that  the  conduct  of 
the  party  making  a  transfer  in  fraud  of  his 
creditors  is  chiefly  to  be  looked  to.  That 
was  the  case  of  a  father  who  transferred 
his  property  to  his  sons  for  the  sake  of  de- 
frauding creditors — page  265,  Gap  Number, 
Weekly  Reporter. 

The  next  two  cases  are  very  strong  indeed. 
The  first  cites  and  approves  of  the  Sudder 
Dewanny  decision  in  the  case  of  Obhoy 
Churn  Ghuttuck,  page  1639,  December  1859, 
and  shows  how  it  differs  from  the  case  of 
Soobhudra  Bibee,  pages  543  and  544,  Sudder 
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Dewanny  decisions  for  1858.  The  Court 
there  clearly  lays  down  that  "  a  son  cannot 
obtain  a  decree  when  suing  as  heir  to  regain 
property  alleging  his  father's  fraud  as  the 
caase  of  the  action."  There  also  the  son 
was  privy  by  title  to  his  father.  It  is  true 
that  the  admission  was  direct  in  that  case, 
bat  to  my  mind  the  finding  of  fraud  by  the 
Lower  Appellate  Court  brings  the  circum- 
stances of  this  case  into  one  and  the  same 
category. 

The  next  case  is  to  be  found  at  page  92, 
Volume  III.,  Weekly  Reporter,  decided  by 
Mr.  Justice  Pundit  and  Mr.  Justice  Camp- 
bell. It  was  there  held  that  a  party  cannot 
allege  or  plead  his  own  fraud,  nor  can  his 
representatives  or  private  purchasers  from 
him  do  so,  unless  they  are  themselves  the 
defrauded  parties,  and  seek  relief  from  the 
fraud.  There  the  learned  Judges  also  state 
that  they  entirely  concur  in  the  view  taken 
by  this  Court  in  the  case  reported  in  the 
Sudder  Dewanny   Reports   for    1859,   page 

i639- 

The  next  case  in  chronological  order  is 
that  reported  at  page  37,  Volume  IV., 
Weekly  Reporter,  Loch  and  Glover,  JJ. 
In  that  case,  there  were  certain  ad- 
missions made  by  the  mother,  in  some  pro- 
ceedings of  Court  on  former  occasions,  that 
the  transfer  to  her  daughter  was  nominal, 
and  made  with  the  object  of  defrauding  her 
husband's  creditors,  and  the  Court  gave  its 
judgment  in  these  terms — "  True  or  false," 
says  the  Court,  "  they  (the  admissions)  were 
"  indisputably  made  by  Tuizalatoonissa  in 
"the  course  of  legal  proceedings,  and  in 
" accordance  with  many  precedents  of  the 
"Court,  we  must  hold  both  her  and  those 
"who  represent  her  as  bound  by  those  admis- 

sions. 

It  may,  however,  be  mentioned  here  that 
the  case  reported  at  page  1639,  Sudder 
Dewanny  Adawlut  decisions  of  1859, 
which  has  been  fully  approved  of  and 
commented  upon  in  subsequent  judgments 
of  this  Court,  was  based  upon  the  cases 
of  Montefioii  versus  Montefiori  and  Ro- 
berts versus  Roberts,  and  it  is  right 
here  to  say  that  in  Taylor  on  Evidence, 
Volume  I.,  Edition  1858,  page  100,  it  is 
stated  that  those  two  cases  have  been  set 
aside  by  subsequent  rulings.  Para.  80  of 
that  work  runs  thus :  "  It  seems  now  clear- 
ly settled  that  a  party  is  not  estopped  from 
avoiding  his  deed  by  proving  that  it  was 
executed  for  a  fraudulent,  illegal,  and  im- 


moral purpose;"  and  further  on  it  says* 
"  Indeed,  the  better  opinion  seems  to  be,  that 
where  both  parties  to  an  indenture  either 
know  or  have  the  means  of  knowing,  that 
it  was  executed  for  an  immoral  purpose, 
or  in  contravention  of  a  statute  or  of  pub- 
lic policy,  neither  of  them  will  be  estopped 
from  proving  those  facts  which  render  the 
instrument  void  ab  initio ;  for  although  a 
party  will  thus,  in  certain  cases,  be  enabled 
to  take  advantage  of  his  own  wrong,  yet 
this  evil  is  of  a  trifling  nature  in  comparison 
with  the  flagrant  evasion  of  the  law  that 
would  result  from  the  adoption  of  an  op- 
posite rule ; "  and  it  is  pointed  out  also  that, 
in  holding  that  the  transfer  of  a  property 
really  passed  by  a  fraudulent  conveyance 
would  be  void,  the  judgment-creditor,  in 
fraud  of  whom  the  conveyance  itself  was 
executed,  would  be  debarred  from  recovering 
the  property  as  that  of  the  judgment- 
debtor. 

But  be  that  as  it  may,  with  all  respect 
due  to  the  opinion  above  cited,  I  am  of 
opinion  that  when  we  have  an  uniform 
current  of  decisions  of  our  Courts,  Sudder 
Court  as  well  as  of  the  High  Court,  for  the 
last  ten  years,  and  two  or  three  of  which 
are  on  all  fours  with  the  case  before  us,  the 
proper  course  for  us  is  to  follow  those  de- 
cisions. The  circumstances  of  this  country 
are  peculiar.  Benamee  transfers  in  the  sense 
in  which  they  are  regarded  in  this  country 
are  almost  unknown  in  England ;  nor  in 
deciding  cases  in  this  country  are  we  ab- 
solutely bound,  as  the  Privy  Council  have 
more  than  once  stated,  by  all  the  strict 
rules  of  the  English  Law  of  Evidence.  .  I. 
am  also  not  aware  of  any  case  decided  in 
our  Courts  where  the  later  rulings  mention- 
ed fin  Taylor  have  been  followed,  nor  do  I 
know  of  any  conflict  existing  in  regard  to 
the  rulings  cited  from  the  year  1859  down 
to  the  present  time. 

Under  these  circumstances,  I  would  mo- 
dify the  decrees  of  the  Lower  Courts,  and 
dismiss  the  plaintiff's  suit  as  regards  one- 
third  of  the  8  annas  referred  to  in  the  con- 
veyance made  by  the  plaintiff's  father  to 
Kasheenath,  Suntoch  Ram,  and  Doorga  Per- 
shad,  irrespective  of  that  decreed  by  the 
Lower  Courts. 

The  parties  should  bear  their  own  costs 
in  this  Court. 

Hobhouse,  J. — I  confess  I  have  had  con- 
siderable difficulty  in  arriving  at  the  same 
decision  at  which  Mr.  Justice  Baytey  has 
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arrived  in  this  case,  but  on  the  whole  I 
think  myself  bound,  upon  the  previous  rul- 
ings of  this  Court,  added  to  certain  consider- 
ations which  have  weight  with  me  in  decid- 
ing cases  between  suitors  in  this  country, 
to  concur  in  the  decision  which  Mr.  Justice 
Bayley  has  given.  I  think  that  the  deci- 
sions which  Sir.  Justice  Bayley  has  quoted, 
and  other  decisions  which  he  has  omitted  to 
quote,  to  be  found  at  page  287,  Volume  VI., 
Weekly  Reporter,  and  page  528,  Hay's 
Reports,  31st  December  1862,  may  be 
divided  into  two  classes  in  the  matter  of  the 
point  which  is  before  us.  I  should  first, 
however,  state  shortly  what  that  point  is  as 
I  understand  it. 

The  plaintiff,  before  he  could  get  at  the 
property  which  is  at  present  in  dispute  be- 
fore us,  was  obliged  to  remove  the  bar  to 
his  getting  at  that  property  created  by  his 
father's  admitted  transfer  of  it  to  the  special 
appellant  before  us,  the  representative  of 
Kasheenath.  I  think  it  is  sufficiently  clear 
that  the  special  appellant  before  us  did  in 
the  Courts  below  aver  and  put  in  issue  the 
question  as  to  whether  or  not  this  particular 
transfer  by  the  plaintiff's  father  to  Kashee- 
nath had  been  made  in  fraud  of  the  creditors 
of  the  father,  and  whether,  if  that  fact  were 
so,  the  plaintiff's  action,  so  far  as  this  trans- 
fer is  concerned,  would  lie  at  all.  And, 
further,  I  have  no  sort  of  doubt,  when  I  find 
that  there  was  actually  evidence  on  this  point 
before  the  Lower  Appellate  Court,  that  the 
Court  did  intend  to  find,  as  in  fact  the  words 
used  by  the  Court  distinctly  declare,  that  the 
transfer  made  by  the  plaintiff's  father  was 
made  in  fraud  of  creditors,  that  is,  to  avoid 
the  payment  of  debts. for  which  the  estate 
was  partly  liable.  Then  the  question  before  us 
is  whether,  in  the  face  of  this  finding,  a  suit 
will  lie. 

As  I  have  said  before,  the  precedents 
of  this  Court  seem  on  this  point  to  divide 
themselves  into  two  kinds.  In  every  one 
of  those  precedents,  it  has  been  distinctly 
held  that  a  man  cannot  plead  his  own 
fraud.  Every  one  of  them  is  based  upon  a 
state  of  facts  with  reference  to  which  it  is 
quite  clear  that  this  was  the  finding  of  the 
different  Benches  of  this  Court.  But  the  case 
before  us  is  that  of  a  man  not  pleading  his 
own  fraud,  that  is,  pleading  it  upon  the  find- 
ing that  is  now  before  us,  but  pleading  the 
fraud  of  another  person  through  whom  he 
has  derived  his  title,  that  is,  in  this  case  his 
father's  fraud,  and   the  difficulty  with  me 


has  been  whether  the  doctrine  that  a  man 
cannot  plead  his  own  fraud  is  applicable  to 
a  person  who  js  not  himself  a  party  to  that 
fraud,  and  who  is  not,  in  truth,  a  person 
privy  to.  it,  but  who  subsequently  derived 
from  one  who  was  a  party  to  the  fraud  and 
was  privy  to  it.  Had  there  been  no  deci- 
sion of  this  Court  upon  this  point,  I  think 
I  should  have  hesitated  before  consenting 
to  give  a  judgment  in  support  of  the  doctrine 
that  I  am  laying  down,  but  I  think  that  the 
cases  to  be  found  at  page  528,  Hay's  Re- 
ports, and  page  3,  Volume  III.,  Werkly  Re- 
porter, and  page  37,  Volume  IV.,  Weekly 
Reporter,  are  directly  in  point ;  and  with 
those  cases  before  me,  and  having  also 
the  judgment  of  Mr.  Justice  Bayley  in 
support  of  those  cases,  I  do  not  think  I  am 
at  liberty  to  differ  from  them ;  and  I  may 
say  further  that,  on  the  whole,  I  think  that 
there  are  circumstances  specially  applicable, 
so  far  as  my  experience  goes,  to  this  coun- 
try, which  incline  me  to  think  that  those 
judgments  are  as  politic  as  I  am  inclined  to 
think  that  they  are  good  in  law.  I  think 
that  it  is  too  common  in  this  country,  and 
in  fact  hardly  a  day  passes  that  we  do  not 
see  some  instance  of  it ;  it  is  too  common  for 
persons  when  they  become  embarrassed  and 
are  in  danger,  as  in  this  particular  case 
before  us,  of  losing  their  property  by  being 

compelled  to  satisfy  just  debts  out  of  it,  to 
transfer  the  property  for  the  sake,  as  they 
suppose  it,  of  saving  it,  into  the  names  of 
either  relations  or  persons  who  are  more  or 
less  dependant  upon  them  and  upon  whom 
they  think  they  can  rely.  I  believe,  in  the 
words  in  which  the  Chief  Justice  concurred 
with  Mr.  Justice  Jackson  in  the  case  to  be 
found  at  page  287,  Volume  VI.,  Weekly  Re- 
porter, that  it  is  good  that  parties  in  this 
country  should  understand  that,  in  making 
arrangements  in  regard  to  their  property  for 
fraudulent  purposes,  such  as  defrauding  cre- 
ditors, they  are  entering  on  a  dangerous 
course,  and  that  they  must  not  expect  the 
assistance  of  the  Courts  to  extricate  them 
from  the  difficulties  in  which  their  own 
improbity  has  placed  them. 

In  this  view,  then,  of  the  law  and  policy 
of  the  matter  before  us,  I  agree  in  the 
judgment  of  Mr.  Justice  Bayley. 
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The  25th  January  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges. 

Remind— Issues— Allegation  and  counter-alle- 
gation—Onus  probanda 

Case  No.  1381  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dated  the  2glh 
March  1 86gy  reversing  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  8th  May  i86y. 

Mahomed  Hashim  and  another  (Defendants), 

Appellants, 

versus 

Kalee  Churn  Banerjee  (Plaintiff),  Respondent. 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Baboos  Kalee  Mohun  Dass  and  Kashee 
Kant  Sein  for  Respondent. 

Where  the  High  Court  had  been  misled  into  making 
an  order  of  remand  upon  an  issue  other  than  that  on 
which  the  case  at  the  time  ought  to  have  been  made  to 
depend  as  between  the  parties,  and  the  Lower  A  p pel  fate 
Court  on  remand  came  to  a  finding  of  fact  which  cor- 
rectly disposed  of  the  case,  it  was  held  that,  though 
the  latter  did  not  deal  properly  with  the  evidence  on 
fte  record  with  reference  to  the  precise  issue  sent 
d°*ii  to  it,  its  default  ought  not  to  govern  the  final 
resalt  between  plaintiff  and  defendant. 

Where  the  plaintiff's  allegation  is  met,  not  by  a  de- 
nial, but  by  a  counter-allegation,  the  defendant  is  bound 
to  prove  such  counter-allegation. 

Phear,  J. — The  state  in  which  this  case 
now  presents  itself  is  not  to  me  altogether 
satisfactory. 

In  July  of  1868,  this  Court  remanded  it 
to  the  Judge  with  a  direction  that  he  would 
try  fully  the  issue  "  whether  or  not  the 
"productive  power  of  the  land  in  suit  has 
"been  increased  by  the  labor  and  expense 
"incurred  by  the  defendant,  and,  if  so,  to 
"  what  extent."  This  is  accompanied  by  a 
farther  direction  that,  "  if  the  productive 
"  power  of  the  land  has  to  any  extent  been 
"so  increased,  the  Lower  Appellate  Court 
"will  determine  the  rate  of  assessment  ac- 
"  cordingly.    Costs  to  follow  the  event." 

On  remand,  the  Judge  determined  this 
i*.10?  ■dwaelj  to  the  defendant,  and  based 
his  judgment  solely  upon  the  evidence  which 
the  defendant  had  given.    . 


It  is  now  objected  that,  in  doing  this,  he 
has  thrown  the  onus  of  proof  on  the  wrong 
party ;  and  there  can  be  no  question,  I  think, 
that,  if  the  plaintiffs  case  depended  on  the 
affirmative  of  the  issue  which  was  sent  down 
by  this  Court,  it  was  necessary  that  he 
should  give  some  proof  of  it  before  the  de- 
fendant was  called  on  to  show  the  contrary, 
This  was  expressly  held  to  be  incumbent 
upon  the  plaintiff  in  a  case  where  he  sues 
for  enhancement  after  notice  on  the  allega- 
tion that  the  productive  power  of  the  land 
has  increased  otherwise  than  by  the  agency 
of  the  ryot.  The  decision  to  which  I  refer 
is  reported  at  page  190,  Sutherland's  Weekly 
Reporter,  Volume  IX.,  Civil  Rulings. 

I  think  that,  in  the  present  case,  the  issue 
was  sent  down  by  the  Court  as  an  issue 
which  the  plaintiff  ought  to  prove.  But 
unfortunately,  on  the  hearing  of  the  special 
appeal  at  which  this  issue  was  framed  and 
the  remand-order  made,  the  defendant  was 
not  represented  before  this  Court,  and  I  am 
now  led  to  think  that  the  remand  so  made 
was  placed  upon  a  false  issue,  /'.  e.,  an  issue 
which  did  not  really  arise  between  the 
parties.* 

It  appears,  on  reference  to  the  plaint,  that 
the  plaintiff  sued  on  the  allegation  that  the 
defendant  was  occupying  a  portion  of  land 
belonging  to  him  (plaintiff);  that  he  had 
sued  him  in  the  Revenue  Court  praying  to 
eject  him,  but  bad  failed  in  that  suit,  because 
the  defendant  proved  that  he  had  acquired  a 
right  of  occupancy  under  Section  6,  Act  X. 
of  1859.  He  further  alleged  that  the  defend- 
ant occupied  this  plot  with  his  dwelling- 
house;  that  "the  land  had  become  better  in 
several  ways,"  especially,  that  it  had  come 
within  the  limits  of  the  town ;  and  that  the 
occupants  of  neighbouring  land  paid  two 
rupees  a  corah ;  and  therefore  he  claimed  a 
kubooleut  from  the  defendant  at  that  rate  of 
rent. 

It  might,  perhaps,  be  urged  on  the  face  of 
this  plaint  that  the  plaintiff's  claim  was  not 
one  which  he  could  make  under  Act  X.  of 
1859;  for  it  would  at  first  sight  appear  from 
the  allegations  of  the  plaintiff  that  he  was 
seeking  to  obtain  a  kubooleut  at  an  increased 
rate  of  rent  from  a  tenant  of  a  house  within 
a  town.  But  I  think  that  whatever  difficulty 
might  have  suggested  itself  upon  the  plaint 
taken  alone  has  been  removed  by  the  written 
statement  of  the  defendant.  He  there  express- 
ly speaks  of  this  plot  of  ground  as  being 
"jerait"  that  is,  culturable  land  or  arable 
land,  or  in  another  sense,  as  given  by  Pro. 
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fessor  Wilson  in  his  Glossary,  cultivated 
land  with  its  produce,  as  distinguished  from 
garden-cultivation.  Taking  the  plaint  and 
the  defendant's  written  statement  together. 
I  have  no  doubt  that  the  plaintiff  sued 
the  defendant  as  the  occupant  of  land 
adapted  for  the  purposes  of  cultivation, 
and  as  a  cultivator,  and  that  the  de- 
fendant accepted  the  statements  of  the 
plaintiff  in  this  respect.  According,  there- 
fore, to  the  case  as  it  appears  by  what  for 
shortness  I  may  term  the  pleadings,  the 
plaintiff  had  sought  to  turn  out  the  defendant 
from  this  plot  of  ground,  but  had  failed  by 
reason  of  his  (defendant's)  establishing  a 
right  of  occupancy. 

The  plaintiff,  then,  under"  the  provisions 
of  Section  5  and  Section  9,  Act  X.  of  1859, 
was  entitled  to  seek  a  kubooleut  from  the 
defendant,  if  he  tendered  to  the  defendant  a 
pottah  such  as  the  defendant,  under  the 
circumstances  of  the  case,  was  entitled  to 
receive.  Section  5  commences  thus :  "  Ryots 
having  rights  of  occupancy,"  &c.  That  was 
the  position  in  which  the  defendant  stood 
as  the  plaintiff  alleged,  and  the  defendant 
never  denied  that  he  stood  in  that  position. 
The  words  of  Section  5  are  as  follow : 
"  Ryots  having  rights  of  occupancy,  but  not 
44  holding  at  fixed  rates  as  described  in  the 
"two  preceding  Sections,  are  entitled  to 
"receive  pottahs  at  fair  and  equitable  rates. 
"  In  case  of  dispute,  the  rate  previously  paid 
"  by  the  ryot  shall  be  deemed  to  be  fair 
"and  equitable,  unless  the  contrary  be 
"shown  in  a  suit  by  either  party  under  the 
"  provisions  of  this  Act." 

Section  9  runs  thus :  "  Every  person 
who  grants  a  pottah  is  entitled  Jo  receive 
from  the  person  to  whom  the  pottah  is 
granted,  a  kubooleut  or  counterpart  agree- 
ment in  conformity  with  the  terms  of  the 
pottah.  The  tender  to  any  ryot  of  a 
pottah  such  as  the  ryot  is  entitled  to  re- 
ceive shall  be  held  to  entitle  the  person 
to  whom  the  rent  is  payable  to  receive 
a  kubooleut  from  such  ryot." 

It  thus  seems  to  me  that  the.  question 
which  the  parties  came  into  Court  to  try- 
was  this — whether  the  pottah  which  the 
plaintiff  tendered,  that  is,  the  counterpart  of 
the  kubooleut  which  he  sought,  was  a 
pottah  at  fair  and  equitable  rates.  With 
regard  to  this,  we  have  Section  17  of  Act  X., 
which  says  that—"  No  ryot  having  a  right 
«'  of  occupancy  shallJje-Jiable  to  an  enhance- 
t'mentof  the  rentrpreviously  paid  by  him," 
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except  on  the  ground  set  out  in  that  Section. 
And  this  was  clearly  a  suit  to  fix  the  rate  of 
rent  at  a  point  above  that  which  the  defend- 
ant had  previously  paid.  The  ground  on 
which  the  plaintiff  sought  this  higher  rale 
appears  to  have  been  this,  namely,  that 
occupants  of  neighbouring  land  of  similar 
description  and  with  similar  advantages 
were  paying  at  the  rate  at  which  he  claimed. 

Both  the  Lower  Courts,  I  think,  find  this 
issue  in  favor  of  the  plaintiff.  It  seems  that 
the  defendant  raised  a  specific  objection  to 
the  fairness  and  equity  of  that  rate  of  rent, 
on  the  ground  that  the  present  improved 
condition  of  the  land— that  which  I  suppose 
constituted  its  similarity  to  the  land  with 
which  it  was  compared — was  owing  to  the 
labor  and  the  expense  of  the  defendant ;  and 
neither  of  the  Courts  below  (certainly  the 
Lower  Appellate  Court  did  not)  noticed  this 
objection  of  the  defendant;  and  it  was  in 
consequence  of  this  omission  that  the  defend- 
ant specially  appealed  to  this  Court. 

This  Court  then  trnught  that  the  defend- 
ant had  a  right  to  have  this  issue  tried. 
But  the  construction  that  was  put  upon  these 
words  by  this  Court  on  the  agreement  under 
the  guidance  of  the  pleader  for  the  appel- 
lant was  that  they  were  intended  to  express 
the  second  alternative  of  Section  17,  Act  X. 
of  1859.  The  respondent  did  not  appear 
either  in  person  or  by  pleader,  and  the 
Court  was  not  duly  informed  as  to  the  exact 
nature  of  the  materials  on  the  record. 

We  have  to-day  looked  more  closely  into 
the  evidence  which  was  given  in  the  first 
Court,  and  we  now  find  that  there  is  no 
evidence  which  would  go  to  support  or"  to 
negative  the  issue  which  is  embodied  in  the 
second  alternative  of  the  17th  Section  to 
which  I  have  referred. 

It  is,  in  truth,  now  clear  to  us  that  the 
defendant,  in  referring  to  the  improved  con- 
dition of  the  land,  did  not  refer  to  its  im- 
proved capability  of  producing  grain  or 
other  produce  of  cultivation,  but  to  its  im- 
proved condition  as  a  place  fitted  for  dwell- 
ing in,  having  regard  to  the  neighbourhood 
of  the  town  of  Burrisaul. 

We  think  that  we  were  misled  into  mak- 
ing the  remand  upon  the  issue  which  is  in 
our  order  of  remand  specifically  stated,  for, 
in  truth,  there  was  at  that  time  no  evidence 
on  the  record  either  to  support  or  to  nega- 
tive that  issue.  Under  these  circumstances, 
it  seems  to  me  impossible  rightly  to  deal 
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with  the  case  as  if  the  matter  between  the 
parties  was  concluded  by  that  order  of  re- 
mand. While  we  think  that  the  Judge  of 
the  Lower  Appellate  Court  has  not  dealt 
properly  with  the  evidence  on  the  record 
with  reference  to  the  precise  issue  which 
was  sent  down  to  him,  we  think  that  his 
default  in  this  respect  ought  not  to  govern 
the  final  result  between  the  plaintiff  and 
the  defendant. 

It  seems  to  me,  however,  that  although 
the  issue  which  was  sent  down  to  be  tried 
on  remand  was  not  the  issue  on  which  the 
case  at  that  time  ought  to  have  been  made 
to  depend  as  between  the  parties,  yet  the 
finding  of  fact  which  the  Judge  on  that 
remand  has  come  to  is  a  finding  of  fact 
which  correctly  disposes  of  the  case. 

The  issue  which  we  sent  down  was  an 
issue  supposed  to  be  raised  by  the  plaintiff 
or  to  have  become  necessary  between  the 
parties  by  reason  of  the  nature  of  the 
plaintiff's  claim. 

But  it  now  seems  to  me  that  the  issue 
which  did  at  that  time  remain  undecided 
between  the  parties  was  an  issue  which 
was  raised  by  the  defendant  himself.  In 
effect  by  his  written  statement  what  he  set 
up  as  an  answer  to  the  plaintiffs  claim  for 
rent  of  the  same  amount  as  that  paid  by 
ryots  holding  similar  land  in  similar  situ- 
ations was  this,  namely,  that  it  was  unfair 
and  inequitable  that  he  should  so  pay  rent 
because  the  condition  of  the  land  was  the 
result  of  his  own  labor  and  expense.  He 
met  the  allegation  on  which  the  plaintiff 
came  into  Court — and  which  he  assumed 
for  the  moment  that  the  plaintiff  had 
proved — not  by  a  denial,  but  by  a  counter- 
allegation.  It  appears  to  me,  then,  that  he 
was  bound  to  prove  this. 

The  Lower  Appellate  Court  on  the  re- 
mad,  wrongly  no  doubt  as  regards  the 
order  of  remand  itself,  took  precisely  this 
view,  and  directed  its  attention  in  the  first 
place  to  seeing  whether  the  defendant  had 
or  had  not  proved  this  allegation. 

The  Judge  has  come  to  the  conclusion, 
on  the  defendant's  evidence,  that  the  alle- 
gation was  not  proved,  and,  as  far  as  I  can 
see,  there  can  be  no  objection  to  that  con- 
clusion of  the  Judge  for  any  reason  of  law. 

On  the  whole,  then,  I  am  of  opinion 
that  the  result  of  this  lengthened  litigation 
between  the  parties   in   this   case,  clumsily 


enough  as  it  has  been  brought  about,  is 
that  the  right  issue,  that  is,  the  issue  which 
the  parties  originally  raised,  and  on  which 
they  intended  that  the  suit  should  turn, 
has  in  the  end  been  tried  and  determined 
as  a  matter  of  fact  beyond  impeachment  here 
on  special  appeal. 

With  this  view,  I  do  not  think  that  we 
ought  to  interfere  with  the  judgment  of 
the  Court  below,  because  it  has  not  dealt 
rightly  with  the  order  of  renymd  which  we 
made  when  the  case  was  last  before  us. 

There  are  other  objections  in  the  written 
grounds  of  appeal  now  brought  under  our 
notice  besides  those  to  which  I  have  referred, 
and  I  confess  that  I  have  no  very  strong  opi- 
nion against  the  special  appellant  while  I 
overrule  them. 

He  objects  that  neither  the  plaint  nor  the 
decisions  of  both  the  Lower  Courts  specify 
the  time  from  which  and  to  which  the  ku- 
booleut  is  to  run.  I  feel  bound  to  say  that  I 
have  considerable  reluctance  in  giving  a  de- 
cision which  shall  have  the  effect  of  affirming 
a  kubooleut  which  is  indefinite  in  these 
respects. 

It  has  been  said,  although  not  judicially 
decided  in  this  Court,  that  if  ho  period  for 
the  commencement  of  the  kubooleut  is  men- 
tioned in  the  pottah  or  supplied  by  the 
Court  at  the  first  hearing,  the  kubooleut 
must  come  into  operation,  and  take  its  date 
from  the  date  when  the  final  decree  is  given. 
In  such  a  case  as  the  present,  that  ruling 
will  have  the  effect  of  decreeing  as  between 
the  parties  a  contract  of  tenancy,  the  fairness 
and  equity  of  whose  terms  depend  upon  evi- 
dence given  five  years  before  the  day  when  it 
is  to  take  effect  in  operation;  and  I  think  it 
needs  but  few  words  indeed  to  show  that  a 
decree  of  this  kind  is  just  as  likely  not  to  be 
fair  and  just  between  the  parties  at  the  time 
when  it  is  given,  as  the  contrary. 

The  appellant,  however,  had  it  in  his 
power  to  make  this  objection  in  either  of  the 
Courts  below,  where  it  ought  properly  to 
have  been  made,  because  in  those  Courts  the 
omission  or  the  defect  in  the  kubooleut 
might  have  been  remedied,  or  at  any  rate  the 
importance  of  the  objection  could  have  been 
tested  by  'reference  to,  and  consideration  of, 
the  evidence.  I  am  not  disposed  now  after 
all  that  has  occurred,  particularly  having 
regard  to  the  fact  that  the  appellant  on  the 
last  occasion  of  this  case  being  before  this 
Court  advisedly  led  this  Court  into  remand- 
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ing  the  case  for  trial  upon  a  false  issue,  to 
give  him  any  indulgence  now. 

This  Court  has  uniformly  held  that  when 
a  party  to  a  suit  has  chosen  to  risk  his  case 
in  the  Courts  below  upon  the  issues  raised 
in  those  Courts,  and  has  omitted  to  make 
objection  to  the  form  of  the  suit — a  matter 
of  complaint  which  he  might  and  ought 
more  properly  to  have  made  in  the  Courts 
where  the  trial  of  matters  of  fact  can  be 
held— it  is  in  the  discretion  of  the  Court  on 
special  appeal  to  withhold  from  him  the  op- 
portunity of  setting  up  those  objections 
here.  It  may  well  be  that  the  parties  as 
between  themselves  can  carry  out  the  decree 
which  the  Court  below  has  passed  notwith- 
standing that  the  kubooleut  which  has  been 
decreed  does  not  specify  the  commencement 
and  termination  of  the  tenancy. 

We  think,  then,  that  this  appeal  must  be 
dismissed  ;  but  that  each  party  must  bear 
his  own  costs  both  of  this  appeal  and  of  the 
hearing  before  the  remand. 


The  25th  January  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Jurisdiction— Relation  of  landlord  and  tenant. 

Case  No.  2420  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Moorshedabad,  dated 
the  1st  September  1869,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  26th  June  1869. 

Messrs.  T.  Lyons  and  others  (Plaintiffs), 

Appellants, 

versus 

Mr.  C.  G.  D.  Betts  and  others  (Defendants), 

Respondents. 

Baboos  Umurnaih  Dose  and  Toolsee  Doss 
Seal  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Onookool 
Chunder  Mookerjee  for  Respondents. 


L  having  claimed  certain  lands  as  lessee  from  the 
zemindar,  and  A  having  pleaded  that  he  held  them 
under  a  mowrousee  tenure  from  the  same  zemindar,  the 
Court  held  that  the  two  leases  could  co-exist,  and  that 
L  was  entitled  to  recover  actual  possession,  and  to  pay 
to  At  as  an  intermediate  holder,  the  rent  due  to  the 
zemindar.  In  execution  of  the  decree,  L  was  put  in 
possession  of  all  the  land  except  a  portion  covered  by 
factory  buildings  in  the  possession  oM,  which  buildings, 
the  Court  held,  did  not  go  with  the  land.  Unable  to 
get  possession,  L  brought  a  suit  to  recover  rent  for  the 
land  covered  by  the  building. 

Held  that  no  suit  for  rent  could  lie,  A's  representa- 
tive being  a  trespasser  and  his  mere  statement  of  will- 
ingness to  pay  rent  -being  insufficient  to  constitute  the 
relation  of  landlord  and  tenant. 

Loch,  J. — It  appears  to  the  Court,  look- 
ing to  the  circumstances  of  this  case,  that 
the  Revenue  Court  has  no  jurisdiction  to  try 
it,  and  that  the  decision  that  had  been  come 
to  by  the  first  Court  on  the  first  occasion 
previous  to  remand  is  the  correct  order  to 
be  passed.  It  appears  that  under  the  judg- 
ment of  this  Court  passed  in  1862,  Lyons, 
the  plaintiff  in  the  suit  before  us,  claimed  cer- 
tain lands  as  lessee  from  the  zemindar ;  that 
Betts,  who  now  represents  Andrews,  the  de- 
fendant in  that  case,  claimed  the  same  lands 
as  holding  them  under  a  mowrousee  tenure 
from  the  same  zemindar.  This  Court  held 
that  the  two  leases  could  co-exist,  and  that 
the  lease  of  Andrews  being  a  superior  one, 
Lyons,  the  plaintiff,  was  entitled  to  recover 
actual  possession  of  the  lands,  and  to  pay 
the  rent  due  to  the  zemindar  to  Andrews, 
who  is  an  intermediate  holder  between  the 
zemindar  and  him. 


In  execution  of  his  decree,  Lyons  was 
put  in  possession  of  all  the  lands  except 
the  land  covered  by  certain  factory  build- 
ings in  the  possession  of  the  defendant. 
But  this  Court,  in  its  judgment,  reported 
in  page  49,  5  Weekly  Reporter,  Miscel- 
laneous Rulings,  held  that  the  buildings 
did  not  go  with  the  land,  and  therefore 
did  not  allow  Lyons  to  take  possession 
under  his  decree.  Andrews,  who  is  now 
represented  by  Betts,  the  defendant,  con- 
tinues in  possession  of  this  land  covered  by 
the  building,  and  is,  in  fact,  a  trespasser  up- 
on the  land.  Unable  to  get  possession,  Ly- 
ons has  brought  this  suit  to  recover  rent 
for  the  land  covered  by  this  building,  at  the 
rate  of  238  rupees.  The  defendant  says 
that  he  "was  entitled  to  hold  the  land  pay- 
ing a  rent  of  Rupees  138;  and  the  first 
Court  originally  held  that  the  case  could  not 
be  tried  by  the  Revenue  Court  on  two 
grounds,  first,  "that  the  right  to  receive 
rent  was  no  where  shown  to  exist  from 
the    decisions    filed,   and    that    even    were 


.  J  870. J 


Civil 


THE    WEEKLY    REPORTER. 


) 


Rulings. 


95 


such  shown,  then  there  was  no  evidence 
of  the  relationship  of  landlord  and  tenant." 
That  judgment  was  subsequently  set  aside 
by  the  Judge,  and,  we  think,  erroneously. 
Lyons  has  been  doing  his  best  to  evict  the 
defendant  from  the  land,  and  the  defendant, 
on  the  other  hand,  has  been  trying  his  best 
to  keep  himself  on  the  land,  and  consequent- 
ly he  is  in  the  position  of  a  trespasser; 
and,  therefore,  we  quite  agree  with  the  opi- 
nion originally  expressed  by  the  first  Court 
in  thinking  that  no  suit  for  rent  can  lie, 
nor  can  the  mere  statement  of  the  defendant, 
that  he  is  willing  to  pay  rent,  be  considered 
sufficient  to  create  the  relationship  of  land- 
lord and  tenant,  which,  in  fact,  has  never 
existed. 

It  is  urged  by  Mr.  Allan  for  the  re- 
spondent that  it  is  too  late  for  the  appellant 
to  urge  the  question  of  jurisdiction,  but  we 
may  observe  that  the  point  was  raised  by 
the  Court,  and  not  by  the  appellant,  and  it 
was  one  which  might  have  been  raised  at 
anytime;  and  this  is  not  the  first  time  that 
it  has  been  raised,  for  the  first  Court,  when 
it  originally  disposed  of  the  case,  entered 
into  the  question,  and  dismissed  the  suit  as 
one  which  could  not  be  tried  by  the  Reve- 
nue Court. 

We  think  that  the  judgments  of  the  Lower 
Courts  must  be  reversed  and  the  suit  be 
dismissed,  and  the  parties  left  to  pay  their 
own  costs  throughout. 

Mitter,  J. — I  concur. 


The  25th  January  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Alienation— Section  92,  Civil  Proce- 
dure Code. 

Case  No.  412  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Backer  gunge, 
dated  the  2nd  September  i86g. 

Goluck  Chunder  Gooho  (Objector), 
Appellant, 

versus 

Mohim  Chunder  Ghose  (Petitioner), 
Respondent. 
VoL  XIII. 


B  a  boos  Sreenath  Doss  and  Romesh  Chunder 
Mitter  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

In  a  suit  to  recover  a  specific  sum  of  money  which 
had  been  attached  by  the  Magistrate,  where  defendant 
expressed  his  intention  to  take  the  money  for  the  pur- 
pose of  investing1  it  in  trade  : 

Held  that  defendant's  admission  was  sufficient  evi- 
dence to  show  that  the  money  was  in  danger  of  being 
alienated  within  the  meaning  of  Section  92  of  the  Code 
of  Civil  Procedure. 

Loch,  J. — We  have  carefully  considered 
the  arguments  adduced  on  both  sides  before 
us  yesterday.  We  do  not  in  any  way  rely 
upon  the  evidence  taken  by  the  Court  below. 
But  we  find  that  the  sum  of  Rupees  34,000, 
which  is  the  particular  subject  of  appeal 
before  us,  forms  a  specific  item  in  the  suit 
which  has  been  brought  by  the  plaintiff  in 
this  case,  and  we  quite  concur  with  the 
counsel  for  the  respondent  that  there  is 
danger  of  its  being  dissipated.  The  appel- 
lant states  that  the  reason  why  the  traffic 
which  used  to  bring  so  much  profit  to  the 
estate  has  ceased,  arises  from  this  money 
having  been  attached  by  the  Magistrate ; 
and  he  states  further  that,  if  the  money  be 
released  from  attachment,  he  intends  to  use 
this  money  in  carrying  on  the  trade.  Now, 
it  is  quite  possible  that  the  trade  may  be 
successful,  and  the  profits  arising  from  it 
may  be  very  considerable.  On  the  other 
hand,  it  is  probable  that  the  results  of  that 
trade  may  be  unfortunate ;  and  should  that 
be  the  case,  the  whole  of  this  money  will 
probably  be  spent,  and  the  plaintiff  will  be 
unable  to  recover  that  specific  object  for 
which  he  has  brought  this  suit,  viz.,  among 
other  things,  the  sum  of  34,000  rupees  now 
in  deposit.  Looking  also  to  the  circum- 
stance of  there  being  litigation  between  the 
parties,  and  that  it  is  likely  to  be  expensive, 
it  appears  to  me  not  at  all  improbable  that, 
if  the  money  be  allowed  to  go  into  the  hands 
of  either  party,  it  is  likely  to  be  used  to 
carry  on  the  litigation  rather  than  for  the 
purpose  of  legitimate  trade ;  and  as  this 
money  has  been  attached,  it  appears  to  me 
that  the  loss  likely  to  accrue  to  the  defend- 
ant by  retaining  it  under  attachment  is  com- 
paratively very  small  as  compared  to  the 
difficulty  that  there  might  be  in  realising 
the  sum  from  him  if  once  it  be  expended 
for  any  purpose.  I  think,  therefore,  looking 
at  all  the  circumstances  of  the  case,  the  pro- 
per course  for  the  Court  to  follow  will  be  to 
uphold  the  order  of  the  Subordinate  Judge. 

With  regard  to  the  money,  we  direct  that 
it  be  brought   into  Court   and   invested   in 
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Government  securities,  and  we  further  di- 
rect the  Subordinate  Judge  to  lake  up  ihis 
case  without  delay  out  of  its  turn,  and  dis- 
pose of  it  as  soon  as  possible. 

This  appeal  will  be  dismissed,  and  the  par- 
ties will  pay  their  own  costs. 

MUter,  J. — I  concur  in  the  order  proposed 
by  my  learned  and  honorable  colleague.  I 
am  by  no  means  prepared  to  say  that  the 
order  passed  by  the  Subordinate  Judge  is 
erroneous.  It  is  admitted  by  the  defendant 
that  he  intends  to  take  away  the  money  in 
question  for  the  purpose  of  investing  it  in 
trade;  and  I  think  that  this  admission  is  suf- 
ficient evidence  to  show  that  that  money  is  in 
danger  of  being  alienated  within  the  mean- 
ing of  Section  92  of  the  Code  of  Civil  Pro- 
cedure. If  the  suit  were  an  ordinary  suit 
for  money,  the  case  would  have  stood  on  quite 
a  different  footing ;  for  then  it  would  not 
have  been  a  suit  for  a  specific  property,  and 
consequently  no  question  as  to  whether  that 
property  is  in  danger  of  being  wasted  or 
alienated  could  have  arisen  In  the  present 
case,  however,  the  subject-matter  of  conten- 
tion is  a  specific  sum  of  money  in  the  custody 
of  the  Magistrate ;  and  when  the  defendant 
admits  that  he  intends  to  use  that  money  for 
the  purposes  of  trade,  that  admission  is  suf- 
ficient to  show  that  he  intends  to  alienate  it. 
If  the  plaintiff  in  this  case  ultimately  obtains 
a  decree  for  this  sum  of  money,  and  the  de- 
fendant is  allowed  to  take  it  awav  in  the 
meantime  to  invest  it  in  trade,  it  is  perfectly 
clear  that  the  decree,  so  far  as  this  particular 
item  of  property  is  concerned,  would  be  in- 
fructuous;  and  under  the  circumstances 
stated  by  the  Subordinate  Judge  in  his  deci- 
sion, I  do  not  think  that  it  would  be  safe  to 
allow  the  defendant  to  draw  this  money  from 
the  hands  of  the  Magistrate,  and  to  use  it  for 
his  own  purposes. 


The  36th  January  1870. 

*   Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Doctors'  fees— Right  of  action— Limitation. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Pubna. 

Huris  Chunder  Surmah,  Plaintiff, 

versus 

Brojonath  Chuckerbutty,  Defendant. 


Baboo  B  hoy  rub  Chunder  Banerjee  for 

Plaintiff, 

Baboo  Kalee  Mohun  Doss  for  Defendant. 

Where  a  Doctor  is  engaged  to  treat  a  patient  without 
any  arrangements  being  made  at  the  time  as  to  his 
fees,  there  is  an  implied  contract,  an  action  for  the 
breach  of  which  is  governed  by  the  three  years'  limita- 
tion under  Clause  9,  Section  1,  Act  XIV.  of  1859. 

The  fact  of  a  Doctor  making  treatment  before  being 
paid  is  no  bar  to  his  suing  afterwards  to  recover  his  fee 
in  a  Court  of  law. 

Reference. — The  plaintiff,  a  graduate  of 
the  Calcutta  Medical  College,  sued  defendant, 
claiming  Rupees  76  for  19  visits  from  10th 
September  to  the  13th  October  1867,  on 
account  of  the  treatment  of  defendant's 
youngest  son;  Rupees  32  for  8  visits  from 
10th  to  21st  November  1867,  on  account  of 
ttye  treatment  of  his  (defendant's)  brother's 
wife  who  lived  jointly  with  him ;  Rupees 
12  for  3  visits  from  5th  to  7th  December 
1868,  on  account  of  the  treatment  of  the 
defendant  himself;  and  Rupees  28  for  7 
visits  from  4th  to  9th  March  1868,  on 
account  of  the  treatment  of  his  eldest  son ; 
his  total  claim  amounting  to  Rupees  148  for 
37  visits  at  the  rate  of  Rupees  4  per  visit. 

The  defendant,  having  admitted  3  visits  for 
himself  and  2  for  his  eldest  son,  denied  the 
remainder  of  the  claim,  and  pleaded,  first, 
that  the  plaintiff  is  out  of  time,  as  he  pre- 
ferred the  claim  after  the  lapse  of  one  year 
from,  the  time  when  the  cause  of  action 
accrued  ;  and,  secondly \  that  there  is  a  legal 
presumption  to  the  effect  that,  if  a  Doctor 
treats  his  patient  without  taking  his  fee  at 
the  time,  it  should  be  considered  that  he  has 
waived  his  right  to  recover  it,  and  no  action 
for  it  is  maintainable  in  the  Civil  Court. 

The  issues  or  points  for  reference  are — 

1st. — Whether  any  portion  of  the  plaint- 
iff's claim  is  barred  by  the  Law  of  Limita- 
tion. 

2nd. — If  a  Doctor  treats  his  patient  with- 
out taking  his  fee  previously,  will  the  ob- 
jection that  he  has  waived  his  right  to  reco- 
ver it  be  held  sufficient  to  bar  a  suit  for  it 
in  the  Civil  Court  ? 

As  regards  the  first  point,  my  opinion  is 
that  a  claim  for  Doctor's  fees  is  founded  on 
contract,  which  is  of  two  kinds — express 
and  implied.  Kxpress  contracts  are  where 
the  terms  of  the  agreement  are  openly 
uttered  and  avowed  at  the  time  of  the 
making,  as  A  will  deliver  to  B  5  maunds  of 
rice.     Implied    contracts  are   such  as   if  a 
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person  engages  another  to  do  any  business 
for  him  or  perform  any  work,  it  is  implied 
that  the  former  undertakes  or  contracts  to 
pay  the  latter  as  much  as  his  labor  deserves. 
When  the  plaintiff  in  this  case  says  he  was 
engaged  to  make  treatment  at  defendant's 
house,  and  it  does  not  appear  that  any  ar- 
rangements as  to  his  fee  took  place  at  the 
time,  and  when  the  defendant  has  partially 
admitted  the  treatment  made  by  plaintiff,  it 
follows  that  plaintiffs  services  were  engaged 
by  an  implied  contract,  for  the  breach  of 
which  an  action,  governed  by  three  years' 
limitation  under  clause  9,  Section  1,  Act  XIV. 
of  1859,  is  maintainable.  Under  these 
circumstances,  the  plaintiff's  claim  which  has 
been  brought  before  the  lapse  of  three  years 
from  the  time  when  the  cause  of  action 
accrued  is  not  barred  by  the  Statute  of 
Limitation.  The  defendant's  plea,  that 
the  period  of  limitation  applicable  to  this 
suit  is  one  year  under  Clause  2,  Section  1, 
Act  XIV.  of  1859,  is  untenable. 

In  regard  to  the  second  point,  the  defend- 
ant cites  the  Queen's  Bench  decision,  dated 
the  15th  April  1866,  in  support  of  his 
objection,  but  he  has  not  been  able  to 
produce  it  in  Court.  Whatever  may  be  the 
rales  in  force  relating  to  the  fees  of  Barris- 
ters and  Doctors  in  England,  they  are  not 
applicable  to  the  Doctors  practising  in 
India  and  the  graduates  of  the  Medical 
College  in  Bengal.  The  custom  in  this 
country  is  that  in  most  cases  the  Doctors 
take  their  fee  after  the  treatment  is  finished, 
and  that  in  the  event  of  their  failing  to  re- 
cover it  by  private  arrangement,  they  resort 
10  the  Courts  of  law.  If  the  Doctors  who 
make  treatment  before  being  paid  be  prevent- 
ed from  realizing  their  fee  afterwards  by 
law-suit,  the  same  rule  would  by  analogy 
apply  to  bar  the  pleaders  of  this  country 
who  are  in  the  habit  of  pleading  before 
they  receive  their  remuneration,  from  resort- 
ing to  the  Courts  of  law  for  recovering  the 
fees  due  for  work  performed  by  them.  When 
the  pleaders  are  entitled  to  bring  suits  for 
the  recovery  of  their  fee  at  a  subsequent 
period,  there  is  no  reason  why  the  Doctor 
should  not  be  allowed  to  enjoy  the  same  pri- 
vilege. Under  these  circumstances,  I  find 
that  this  objection  of  the  defendant  is  also  of 
no  weight.  The  plaintiff's  cla/tm,  therefore,  is 
not  barred  on  either  of  the  objections  mention- 
ed above. 

With  reference  to  the  questions  of  fact  and 
the  evidence  adduced  in  the  case,  1  have 
found  that  plaintiff's  claim  to  the  extent  of 


Rupees  96  has  been  proved.  1  have  ac- 
cordingly given  him  a  decree  for  that  amount 
and  proportionate  costs,  contingent  on  the 
opinion  of  the  High  Court  on  the  two  points 
of  law  described  above. 

Judgment  of  the  High  Court, 

Jackson,  J, — The  case  appears  to  be  a 
very  clear  one,  and  the  defendant's  vakeel 
who  appears  before  us  admits  that  he  is 
unable  to  support  the  view  taken  by  the 
defendant.  The  opinion  of  the  Judge  of 
the  Court  of  Small  Causes  therefore  will 
be  affirmed.  The  opposite  party  will  be  en- 
titled to  10  rupees  as  vakeel's  fee. 

Glover,  J. — I  concur. 


The  26th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Cause  of  action — Bond-balance — Res  ad- 
judicate. 

Reference  to  the  High  Court  by  the  Offi- 
ciating Judge  of  the  Small  Cause  Court 
at  Ranaghat. 

Aughore  Nath  Ghossal,  Plaintiff, 

* 

versus 

Roop  Chand  Mundul,  Defendant. 

Baboo  Umbica  Churn  Banerjee  for  Plaintiff. 

No  one  for  Defendant. 

A  previous  suit  against  the  same  defendant  on  a  bond 
having  been  dismissed  on  the  ground  that  olaintiff  had 
failed  to  prove  the  execution  or  the  bond,  plaintiff  sued 
to  recover  the  identical  sum  as  a  balance  due  on  a 
khatta  account : 

Held  that  the  second  suit  was  not  brought  on  a 
cause  of  action  previously  tried  and  determined  between 
the  parties,  and  was  cognizable  by  the  Court  of  Small 
Causes. 

Reference. — The  question  which  I  have 
to  submit  for  the  opinion  of  the  High  Court 
in  this  case  is,  whether  the  suit  is  not  barred 
bv  Section  2  of  the  Code  of  Civil  Procedure. 


Plaintiff  sues 
as  shown  in  his 
to    Rupees    99 
brought  a  suit 
on  a  bond  for 
missed  on  the 
prove  execution 
In  that  suit    he 


for  a  balance  of  money  due, 

books  of  khatta,  amounting 

-6-3.      He    had    previously 

against  the  same  defendant 

Rupees  100,  which  was  dis- 

ground  that  he  had  failed  to 

of  the  bond  by  defendant. 

had  set  forth  that  the  sum 
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secured  by  the  bond  was  an  old  khatta 
balance,  which  defendant  not  being  able  to 
liquidate  had  executed  the  bond.  In  that 
suit,  I  found  the  bond  not  proved  and  dis- 
missed the  case.  In  the  present  case,  he 
avers  that  the  sum  for  which  he  now  sues  is 
identical  with  that  covered-  by  the  bond 
except  Rupees  13-99,  which  are  barred  by 
limitation.  His  pleader  contends  that  the 
cause  of  action  in  the  two  cases  is  not  the 
same,  the  one  being  for  a  bond,  and  the 
other  for  money  lent,  and  that,  although  he 
failed  to  prove  the  bond,  he  can  fall  back  on 
the  original  cause  of  action,  viz.,  the  liabili- 
ty of  defendant  to  re-pay  the  money  borrow- 
ed by  him.  In  illustration  of  this  argu- 
ment, he  states  the  case  of  a  tenant  giving 
his  landlord  a  bond  for  rent,  and  asks,  would 
not  the  landlord,  in  case  of  failure  in  a  suit 
on  the  bond,  be  entitled  to  fall  back  on  his 
original  right  to  the  rent  in  an  Act  X.  suit  ? 
He  also  quotes  the  case  of  Doyle  versus 
Khedun  Mundul,  5  Weekly  Reporter,  page 
15,  Civil  Rulings. 

I  think  the  case  is  barred  by  Section  2, 
Act  VIII.  of  1859,  but  have  referred  it  on 
the  petition  of  plaintiff. 

Plaintiff  does  not  contend  that  if  the  pass- 
ing of  the  consideration-money  had  been 
contemporaneous  with  the  execution  of  the 
bond,  he  could,  after  failure  to  prove  the 
bond,  bring  a  f  resk  suit  for  money  lent.  That 
would  be  clearly  to  allow  two  suits  in  every 
case  of  a  bond.  Yet  I  do  not  see  what 
remarkable  difference  there  can  be  between  a 
case  where  the  consideration  was  an  old 
debt,  and  one  where  it  was  a  present  loan. 
Further,  it  seems  to  me  that  in  either  in- 
stance if  plaintiff's  argument  be  conceded, 
it  will  be  an  infringement  of  the  rule  which 
prohibits  parol  evidence  in  substitution  of  a 
writing  where  the  parties  have  agreed  that 
there  shall  be  a  written  record  of  their 
intentions. 

I  think  the  execution  of  the  bond  con- 
stituted a  fresh  cause  of  action  in  which  the 
old  one  became  merged  and  extinguished 
and  cannot  be  revived,  and  on  this  view  I 
have  dismissed  the  case  contingent  on  the 
opinion  of  the  High  Court. 

Judgment  of  the  High  Court. 

Jackson,  J. — In  this  case,  I  am  unable  to 
concur  in  the  opinion  of  the  Court  of  Small 
Causes,  as  it  appears  to  me  that  the  suit 
to    recover  money   due,   as   shown   by  the 


plaintiff's  account-books,  is  not  barred  in  con- 
sequence of  the  failure  of  the  previous  suit 
to  recover  upon  a  bond.  The  plaintiff  might 
have  proceeded  upon  the  bond  which  he 
failed  to  prove  in  the  previous  suit,  on  ac- 
count of  the  greater  simplicity  in  proving  his 
claim  upon  such  an  instrument,  or  for  the 
purpose  of  securing  for  himself  an  advantage 
in  the  way  of  limitation.  The  effect  of  his 
failure  to  establish  his  claim  upon  the  bond 
seems  to  me  merely  to  remit  him  to  his 
previous  remedy  on  account  of  the  original 
debt.  The  cause  of  action  which  was 
heard  and  determined  in  the  first  suit,  was 
the  failure  of  the  defendant  to  pay  the 
money  as  conditioned  in  the  bond  ;  the  cause 
of  action  in  the  second  suit  is  the  failure  of 
the  defendant  to  pay  money  due  to  the 
plaintiff  on  the  dealings  between  them.  It 
seems  to  me,  therefore,  that  the  second  suit 
was  not  brought  on  a  cause  of  action  pre- 
viously tried  and  determined  between  these 
parties,  and  was  cognizable  by  the  Court  of 
Small  Causes. 

The  pleader  who  appeared  in  this  reference 
will  be  entitled  to  5  rupees  as  hfs  fee. 

Glover,  J. — I  am  of  the  same  opinion. 


The  26th  January  1870. 

Present : 

The  Hon'ble  L  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Illegal  act  of  Small  Cause  Court  Judge—Sec- 
tion 15,  High  Court  Act 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  in  the  Dinapore 
Cantonment. 

Deep  Chand,  Plaintiff, 
versus 
Gouree  and  Beharee,  Defendants. 

Where  an  acting-  Judge  of  a  Small  Cause  Court  had 
made  an  order  which  the  permanent  incumbent  on  his 
!  return  considered  to  have  been  made  without  authority 
1  of  law : 

Held  that  the  High  Court  was  not  competent  to  take 
up  the  case  on  a  reference  from  the  Jud^e;  but  that 
the  party  aggrieved  should  apply  to  the  High  Court,  if 
he  thought  fit,  to  exercise  its  extraordinary  powers 
under  Section  15  of  the  High  Court  Act. 

Reference. — During  my  absence  on  privi- 
lege leave,  Captain  Walker  was  appointed  to 
act  for  me  as  Cantonment  Magistrate  and  J  udge 
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of  the  Court  of  Small  Causes.     In  this  last- 
named  capacity,  among  other  causes,  he  de- 

•DcepChand  cided  the  case  margin- 

versus  ally*  noted,  and  gave  a 

Gouree  and  Beharee.      decree  for  the  plaintiff  in 

fall  with  costs,  hut  against  only  one  defendant, 

namely,  Beharee. 

In  the  plaintiff's  statement  of  particulars 
of  demand,  &c,  I  observe  the  following : 
"  The  promissory  note  is  signed  only  by 
"  Beharee.  I  summoned  Gouree  because  he 
"  is  Beharee's  son."  (Gouree  dismissed,  and 
complainant  fined  Rupees  20.) 

The  plaintiff  was  thus  irregularly  fined  20 
rupees  by  the  Officiating  Judge ;  and  not  only 
so,  but  I  find  that,  in  the  same  off-hand 
manner,  the  amount  was  made  over,  four  days 
subsequently,  without  any  recorded  order,  to 
the  defendant  Gouree. 

On  examining  the  bond,  I  find  that, 
although  it  does  not  bear  the  signature  of 
both  Beharee  and  Gouree  (who  are  father 
and  son),  their  names  are  both  mentioned  in 
the  body  of  the  agreement  as  the  borrowers 
of  the  money  sued  for. 

The  plaintiff,  Deep  Chand,  now  prays  to 
have  the  fine  of  20  rupees  restored  to  him, 
on  the  ground  that  it  has  been  illegally  levied, 
and  I  think  it  has  unquestionably  been  so; 
but  as  I  have  no  power  to  deal  with  the 
question  myself,  I  beg  to  forward  the  papers 
for  the  Court's  orders. 

Judgment  of  the  High  Court. 

Jackson,  J. — In  this  case,  the  Judge  of  the 
Small  Cause  Court  in  the  Dinapore  Canton- 
ment lays  before  the  Court  an  order  passed  by 
a  gentleman  who  acted  for  him  during  his 
absence  on  privilege-leave,  which  order  the 
Judge  considers,  and  apparently  with  good 
reason,  to  have  been  made  without  authority 
of  law.  We  are  not  competent,  I  think,  to 
take  up  this  case  upon  such  a  reference,  but 
the  party  aggrieved  ought,  if  he  thinks  fit,  to 
make  application  to  this  Court  to  set  aside  the 
order  complained  of  in  the  exercise  of  its 
extraordinary  powers  of  superintendence 
under  Section  XV.  of  the  High  Court  Act. 

Glover,  J.— I  am  of  the  same  opinion. 


The  26th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Jurisdiction— Section  246,  Act  VIII.  of  1859. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Jessore. 

-  Moozdeen  Gazee  and  others,  Plaintiffs, 

versus 

Dinobundhoo  Gossamee  and  others, 
Defendants. 

A  suit  on  the  part  of  an  unsuccessful  claimant  to 
establish  his  right  to  personal  property  and  to  recover 
the  value  of  the  same  is  not  cognizable  by  a  Small 
Cause  Court. 

Reference. — This  is  a  suit  on  the  part  of  an 
unsuccessful  claimant  to  establish  his  right  to 
the  personal  property  set  forth  at  foot  of  the 
plaint,  and  to  recover  the  value  of  the  same, 
and  the  question,  therefore,  arises  whether 
such  a  suit  is  maintainable  in  a  Small  Cause 
Court. 

But  for  the  doubt  raised  by  the  decision 
«      n.       u.  of  the  High  Court  in 

Ram  Dhone  Biswas  fi      ,,_  °  .     ,  . .    V 

versus  tne  case  noted  in  the 

Kefat  Biswas  and  margin,  I  should  have 

others.  Defendants,  entered  into  the  merits 

Volume  X.,  Sutherland  s        ^c  .u  1 

W.  R.,  page  141,  C.  R.         of  the  case>  *S  m  that 

case  it  was  held  by  my 
Lord  the  Chief  Justice  that—"  The  suit  which, 
"  by  Section  246  of  Act  VIII.  of  1859,  w  given 
"  to  a  party  against  whom  an  order  under  that 
"  Section  is  made,  is  a  suit  to  establish 
"  his  right,  and  that  such  a  suit  is  not  main- 
"  tainable  in  a  Small  Cause  Court."  But 
this  decision  is,  I  find,  opposed  to  that  in  the 
case  of  Woomesh  Chunder  Bose,  plaintiff, 
appellant,  versus  Muddun  Mohun  Sircar  and 
others,  respondents,  2  Sutherland's  Weekly 
Reporter,  Civil  Rulings,  page  44,  and  to  the 
resolution  of  the  High  Court  made  on  my 
reference,  to  be  found  at  page  117  of  Suther- 
land's Rulings  on  References  from  the  Mofus- 
sil  Small  Cause  Courts. 

If  the  prayer  in  the  plaint  was  simply 
confined  to  establish  the  plaintiff's  right  to 
the  property  mentioned  therein,  the  present 
suit  would  not  have  been  maintainable  in  a 
Small  Cause  Court,  no  other  relief  being 
sought ;  but  the  prayer  goes  further,  and  asks 
that  the  value  of  the  property  be  given  to  the 
plaintiff,  and  such  a  suit  on  the  part  of  an 
unsuccessful  claimant  would,  I  think,  clearly 
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fall  within  the  meaning  of  Section  6  of  Act 
XL  of  1865,  as,  if  it  did  not,  it  might  be  said 
that  in  all  actions  ex  delicto,  when  by  proper 
pleas  the  title  to  the  property  is  put  in  issue* 
such  actions  would  not  lie  in  a  Small  Cause 
Court — where  the  value  of  the  property  does 
not  exceed  Rupees  500 — yet  in  all  these 
actions,  the  title  to  the  property  is  daily  put 
in  issue,  tried,  and  determined .  Take  another 
case.  Suppose  that  a  party's  personal  pro- 
perty was  attached,  and  that  he  was  either 
unable  or  unwilling  to  come  in  as  an  inter- 
venor  under  Section  246  of  Act  VIII.  of 
1859,  could  it  be  said  that  his  suit  for  recovery 
of  the  property  or  its  value  would  not  lie  in 
a  Small  Cause  Court,  if  the  value  of  the  pro- 
perty did  not  exceed  Rupees  500?  I  think 
not.  Similarly,  the  present  suit  appears  to 
me  to  be  maintainable  in  a  Small  Cause  Court, 
and  it  is  clearly  distinguishable  from  that  of 
a  party  seeking  to  establish  his  judgment- 
debtor's  right  to  property  which  has  been 
released,  and  of  which  he  never  had  possession, 
actual  or  constructive,  and  therefore  could  no1 
be  said  to  be  suing  for  recovery  of  the  same  or 
its  value  within  the  meaning  of  Section  6  of 
Act  XL  of  1865,  and  the  relief  sought  for 
in  the  two  cases  would  be  quite  different, 
and  could  not  be  granted  in  the  case  cited 
from  10  Weekly  Reporter. 

Judgment  of  the  High  Court. 

Jackson,  J. — In  this  case,  I  think  that  we 
should  follow  the  ruling  in  the  first  of  the 
cases  cited  by  the  Small  Cause  Court.  That 
was  a  case  precisely  on  all  fours  with  the 
present ;  and  I  think  that  the  decision  in 
that  case  was  quite  correct.  The  argument 
of  the  Judge  of  the  Small  Cause  Court  in 
this  case  is  merely  an  argument  to  prove  that 
the  decision  of  the  High  Court  in  that  case 
was  wrong  ;  and  it  appears  to  me  to  make  no 
difference  that,  in  the  present  case,  the 
plaintiff  asks  to  be  awarded  a  certain  sum  of 
money  in  case  the  personal  property  to  which 


he  seeks  to  establish  a  right  be  not  recovered. 
I  think  that  the  Small  Cause  Court  had  no 
jurisdiction  to  try  this  case. 

Glover,  J. — I  am  of  the  same  opinion. 


The  26th  January  1870. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Jurisdiction— Agency — Contract — Subordinate  ' 
Judge  and  Small  Cause  Court 

Reference  to  the  High  Court  by  the  Subordi- 
nate Judge  of  Pubna. 

Shumbhoonath  Mozoomdar  (Defendant), 

Appellant, 

versus 

Kasheessuree  Debee  (Plaintiff),  Respondent. 

No  one  for  Appellant. 
Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Plaintiff  and  defendant  having  been  co-sharers  in  a 
decree  in  which  the  respective  shares  of  the  decree-hold- 
ers were  definitely  fixed,  defendant  amicably  received 
from  the  judgment-debtor  his  own  share  and  plaintiff's 
share  on  her  behalf.  The  latter  brought  the  present 
suit  to  recover  the  same  from  defendant,  whose  plea  was 
that  the  amount  had  been  paid  to  the  plaintiff. 

Hf.ld  that,  if  defendant  acted  as  agent  of  the  plaint- 
iff, there  was  a  true  contract  implied  between  them  that 
the  former  would  recover  what  was  due  to  the  latter, 
and  pay  it  over  or  account  for  it  to  her ;  and  that  there- 
fore the  case  came  within  the  jurisdiction  of  the  Small 
Cause  Court. 

Hf.ld  that,  as  the  Subordinate  Judge  before  whom 
the  case  came  in  appeal  was  also  Small  Cause  Court 
Jud^e,  he  might  have  dealt  with  the  case  without  re- 
ferring the  above  point  for  the  decision  of  the  High 
Court. 

Reference. — This  is  an  appeal  from  a  deci- 
sion passed  by  Moulvie  Ali  Ahmed,  Moon  si  ff 
of  Pubna,  dated  the  25th  February  1869. 

The  fads  of  the  case  are  as  follow  : — 

The  plaintiff  and  defendant  in  the  present 
suit  and  a  certain  other  person  had  been  co- 
sharers  in  a  decree  (No.  327  of  1862)  wherein 
the  respective  shares  of  the  three  decree-' 
holders  were  definitely  fixed.  The  defendant 
amicably  received  from  the  judgment-debtor 
his  own  share,  amounting  to  Rupees  77-9, 
and  Rupees  56,  the  plaintiff's  share  on  her 
behalf,  and  the  case  was  accordingly  disposed 
of  on  the  10th  February  1863. 
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The -defendant  failed  to  make  good  to  the 
plaintiff  the  amount  of  her  share  noted  above, 
and  was  sued  in  the  Moons iff's  Court  at 
Pnbna.  The  defendant  admitted  that  he 
received  the  plaintiff's  share  of  the  decree- 
money,  but  amongst  several  objections  dis- 
puted his  liability  on  the  ground  that  the 
amount  had  been  paid  to  the  plaintiff.  On 
entering  into  the  merits  of  the  case,  the  Moon- 
siff  decreed  it  in  favor  of  the  plaintiff. 

The  first  point  to  be  decided  by  this  Court 
is  whether  the  suit  is  within  the  cognizance 
of  the  Small  Cause  Court  or  the  ordinary 
Civil  Court. 

The  fact  of  the  Lower  Court  having  omitted 
the  question  of  jurisdiction  does  not  preclude 
this  Court  from  taking  it  up  in  accordance  with 
Section  350  of  the  Civil  Procedure  Code 
in  the  same  way  as  a  regular  Appellate  Court 
is  empowered  to  frame  the  issue  of  limitation 
when  such  issue  has  not  been  raised  in  the 
Court  of  first  instance  (vide  High  Court's 
Ruling  of  the  1st  April  1869  in  the  case  of 
Tonoo  Maithee,  appellant,  printed  at  page  288, 
Volume  XI.  of  the  Weekly  Reporter).  The 
decision  of  the  High  Court  on  a  reference 
made  to  it  in  the  case  of  Kallynath  Roy  versus 
Ncelaram  Pramanick,  wherein  the  Court  ex- 
pressed its  concurrence  (Memo.  No.  159  of 
i8ih  January  1867)  in  the  view  taken  by  the 
Pubna  Small  Cause  Court  that  the  partner  of 
*  joint  decree  who  takes  an  amount  in  excess 
of  his  proper  share  is  not  liable  to  be  sued  in 
the  Small  Cause  Court,  as  well  as  the  rulings 
in  the  cases  Saboo  Majee  versus  Noorai  Mol- 
iahf  and  Sreeputty  Roy  versus  Loharam  Roy  and 
others  *  published  at  pages  30  and  32,  respect- 
ively, of  Wyraan  and  Co.'s  Reporter,  Volume 
HI., are  not  applicable  to  the  present  case,  inas- 
much as  in  the  cases  above  referred  to  it  was 
necessary  to  fix  the  shares,  but  in  the  present 
case  there  was  no  such  necessity,  the  decree 
having  been  executed  after  the  shares  had  been 
fixed,  and  the  defendant  does  not  deny  in  his 
written  statement  that  the  shares  had  been 
so  fixed.  It  has  been  admitted  in  the  peti- 
tion of  the  10th  February  1863,  filed  by  the 
defendant  at  the  time  of  the  execution  of  the 
decree,  that  he  received  Rupees  56,  not  as  a 
co-sharer  of  the  plaintiff,  but  thai  he  merely 
drew  the  amount  on  behalf  of  the  plaintiff  as 
her  agent.  Thus,  it  is  seen  that  both  the 
parties  have  agreed  to  the  claim  being  for  a 
fixed  and  definite  sum  of  money. 

The  opinion  expressed  by  the  Lower  Court 
that  bo!h  the  plaintiff  and  defendant  are  joint 


•  7  W.  R.  384  and  386,  Civil  Ruling. 


sharers  of  a  common  decree  seems  erroneous. 
The  only  issue  which  could  be  raised  on  the 
plaint  was,  whether  or  not  the  defendant  drew 
the  money  on  behalf  of  the  plaintiff  as  her 
agent ;  but  as  the  defendant  admitted  that  he 
paid  to  plaintiff  the  money  which  he  so  drew, 
the  only  point  which  was  to  be  settled  is  whe- 
ther the  defendantdid  actually  pay  the  money. 
Thus,  it  is  clear  that  the  suit  is  analogous  to 
cases  for  the  recovery  of  debts  and  triable  in 
the  Small  Cause  Court  at  Pubna  within  the 
jurisdiction  of  which  Court  the  defendant's 
family  residence  is  situate.  As  the  claim  is 
for  less  than  Rupees  500,  no  special  appeal 
lies  to  the  High  Court.  The  opinion  of  the 
Hon'ble  Judges  of  the  said  Court,  therefore, 
seems  important  as  to  the  final  disposal  of  the 
case.  The  appeal  is  accordingly  decreed, 
and  the  decision  of  the  Lower  Court  set  aside, 
contingent  upon  the  orders  of  the  High 
Court. 

The  judgment  of  the  High   Court  was  deli- 
vered as  follows  by — 

Jackson,  J. — It  seems  to  me  that,  upon  the 
point  of  law  submitted  to  us  by  the  Subor- 
dinate Judge  of  Pubna,  the  opinion  of  that 
Court  is  correct,  because  it  seems  quite  clear, 
taking  the  statements  of  both  parties  and 
looking  at  the  issues  which  were  tried  in  the 
Court  of  the  Moonsiff,  that  the  only  point  of 
dispute  was  whether  the  defendant  had  paid 
to  the  plaintiff  the  sum  of  money  which  he 
admittedly  received  on  her  behalf  and  as  her 
agent.  The  plaint  did  not,  perhaps,  disclose 
very  clearly  that  the  defendant  had  acted  as 
the  agent  of  the  plaintiff;  but  taking  the 
plaint  and  the  defendant's  statement  together, 
no  room  is  left  for  doubt  upon  that  point. 

In  the  case  decided  by  the  Full  Bench, 
reported  in  7  Weekly  Reporter,  p.  377,  it  is 
said  at  page  383  of  the  judgment  "that  the 
word  '  contract '  in  Section  6  of  the  Small 
Cause  Court  Act  refers  to  true  contracts, 
whether  express  or  implied."  I  am  of 
opinion  that,  if  the  defendant  acted  as  agent 
of  the  plaintiff,  there  was  a  true  contract 
implied  between  them  that  the  defendant 
would  recover  these  sums  due  to  the  plaintiff, 
and  pay  them  over  or  account  for  them  to 
her.  I  think,  therefore,  that  the  case  was 
one  coming  within  the  jurisdiction  of  the 
Small  Cause  Court. 

At  the  same  time,  it  appears  to  me  very 
doubtful  whether  it  was  necessary  to  raise 
this  point  in  the  present  instance,  inasmuch 
as  the  offices  of  Judge  of  the  Small  Cause 
Court  and  Subordinate  Judge  at  Pubna  are 
I  held  by  the  same  person,  and,  consequently, 
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the  person  who  in  this  instance  was  trying 
the  appeal  upon  the  facts,  and  whose  judg- 
ment on  those  facts  would  be  final,  is  the  same 
person  who  would  have  decided  the  case 
originally  as  the  Judge  of  the  Small  Cause 
Court.  It  seems  to  me,  therefore,  that  he 
might  very  well  deal  with  the  facts  ;  and  if  he 
thought  the  decision  of  the  Moon  si  ff  upon  the 
merits  right,  he  might  have  affirmed  it. 
Otherwise,  the  parties  would  merely  have 
spent,  fruitlessly,  a  great  deal  of  time  and 
money,  and  would  have  to  go  back  to  the  same 
Court  after  all. 

Glover,  J. — I  concur. 


The  26th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Stamp-duty—Sections  15  and  17,  Act  X.,  1862— 

Jurisdiction. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Dacca. 

Raj  Chunder  Shaha  and  another,  Plaintiffs, 

versus 

Gobind  Chunder  Koolal  and  others,  Defend- 
ants. 

Baboo  Anund  Chunder  Ghossal  for 
Plaintiffs. 

No  one  for  Defendants. 

In  a  suit  brought  in  a  Small  Cause  Court  to  recover 
money  being  a  debt  secured  by  a  hissab  entered  on  a 
leaf  of  a  khatta-book,  where  defendant  objected  to  the 
admission  of  the  leaf  as  evidence,  because  it  did  not  bear 
the  proper  stamp : 

Held  that,  under  Sections  15  and  17,  Act  X.  of  1S62,  it 
was  competent  to  the  Judge  to  find  on  the  facts  before 
him  whether  the  absence  of  the  stamp  was  owing  to 
an  intention  to  evade  payment  of  the  stamp-duty,  and 
that  no  question  arose  for  reference  to  the  High  Court. 

Reference. — The  action  was  for  a  money- 
debt  of  Rupees  100,  secured  by  a  hissab 
entered  in  a  leaf  of  plaintiff's  khatta-book, 
amounting  to  Rupees  1 57-1 4-9  with  inter- 
est. The  defendants  present  deny  the  claim 
and  plead  the  Stamp  Law  in  bar. 

That  the  hissab  sued  upon  ought  to 
have,  been  on  stamp  is  admitted.  The 
question  is,  can  the  document  be  received  in 
evidence  on  payment  of  the  penalty  pre- 
scribed ?  As  the  law  is,  I  am,  I  beg  leave 
to  say,  clearly  of  opinion  that  it  cannot. 


The  hissab  is  a  regular  bond  in  every- 
thing except  that  it  is  not  on  stamp  ;  and 
not  this  one  only,  the  same  khatta  contains 
some  1 1  more  such  hissabs  with  specifi- 
cation of  the  time  of  re-payment,  condition 
and  rale  of  interest,  and  signatures  of  the 
borrowers  and  witnesses,  and  is  nothing  but 
a  bundle  of  bonds  on  plain  paper. 

Plaintiffs  do  not  and  cannot  say  that  they 
were  ignorant  of  the  law,  or  that  stamp  was 
not  to  be  had.  Their  intention,  it  is  quite 
evident,  was  only  "  to  evade  the  payment  of 
stamp-duty "  and  "  to  defraud  the  Govern- 
ment." They  would  certainly  not  pay  a  pice 
of  penalty  if  they  could  amicably  satisfy 
their  demands.  Thus  plaintiffs  are  not  only 
not  entitled  to  the  privilege  of  the  law. 
Clause  1,  Section  15,  Aft  X.,  but  they  should 
consider  themselves  fortunate  that  they  are 
not  criminally  proceeded  against  under  Sec- 
tion 3.  I  have,  therefore,  as  I  am  not  under 
the  law  authorized  to  do  otherwise,  rejected 
the  document  as  inadmissible,  and  passed  an 
order  of  dismissal,  contingent,  however,  on 
the  opinion  of  their  Lordships  the  Hon'ble 
Judges  of  the  High  Court — a  liberty  which  I 
am  the  more  induced  to  take  that  the  Clause  1, 
Section  15  of  the  Stamp  Law,  though  so 
clear,  is  disregarded  in  most  places. 

The  judgment  of  the   High    Court  was 
delivered  as  follows  by — 

Jackson,  J. — It  appears  to  me  that  this  is 
a  reference  such  as  this  Court  cannot  en- 
tertain, and  that  the  Judge  of  the  Court  of 
Small  Causes  has  referred  here  a  point  which 
is  not  one  of  law,  but  entirely  of  his  own 
discretion. 

The  plaintiff  brought  a  suit  against  the 
defendant  to  recover  a  sum  of  money,  being 
a  debt  secured,  as  the  Judge  says,  by  a 
hissab  entered  in  a  leaf  of  plaintiff's  khatta- 
book,  amounting  to  157  rupees  with  interest. 
14  The  defendant,"  he  goes  on  to  say.  M  de- 
nied the  claim  and  pleaded  the  Stamp  Law  in 
bar,"  by  which  I  understand  him  to  mean 
that  on  the  plaintiff  tendering,  for  the  pur- 
pose of  proving  his  claim,  the  leaf  of  the  ac- 
count-book previously  mentioned,  the  defend- 
ant objected  to  it  as  being  inadmissible, 
because  it  did  not  bear  the  proper  stamp. 
The  Small  Cause  Court  Judge  refers  to  that 
part  of  the  Stamp  Aft  (Sections  15  and  17, 
Aft  X.  of  1862)  whereby  the  Court  is  em- 
powered, in  certain  cases,  to  receive  in  evi- 
dence a  deed  not  bearing  the  proper  stamp 
on  payment  of  the  stamp-duty  and  a  penalty 
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Those  provisions  contemplate  the  impress- 
ing of  a  stamp  or  receiving  of  a  docu- 
ment in  evidence,  where  the  Court  is  satis- 
fied that  the  omission  or  neglect  to  execute 
such  instruments  on  paper  bearing,  the  pro- 
per stamp  did  not  arise  from  any  intention  to 
evade  the  stamp-duty.  Now,  in  this  case, 
the  Small  Cause  Court  Judge  infers  from 
the  circumstances  before  him  that  "the  party 
did  intend  to  evade  payment  of  the  stamp- 
duty.  That  being  so,  he  would  not  be  at 
liberty  to  order  the  stamp  to  be  impressed  or 
to  receive  the  document  in  evidence.  This 
is  a  question  on  which  he  was  quite  com- 
petent to  find  on  the  facts  before  him.  I  do 
not  think  any  question  arises  for  reference 
to  this  Court.  The  proceedings  will  be  re- 
turned to  the  Court  of  Small  Causes,  which 
wiU  pass  its  own  order  on  the  subject. 

Glover,  J. — I  concur. 


The  26th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

M  Next  sitting  of  the  Court"— Section  21,  Act 

XI.  of  1865. 

Reference  to  the  High  Court  by  the  Officiating 
Judge  0/  the  Small  Cause  Court  at  Kish- 
naghur. 

Madhub  Chunder  Biswas  (Defendant),  Peti- 
tioner, 

versus 

Okhoy  Chunder  Biswas  (Plaintiff),  Opposite 

Party  ; 

and 

Gopee  Mohun  Banerjee  (Plaintiff),  Petitioner, 

versus 

Sreekanto  Bose  (Defendant),  Opposite  Party. 

Where  the  same  person  holds  the  office  of  Judge  in 
two  Small  Cause  Courts,  and  sits  for  the  first  half  of  the 
month  in  one  Court  and  for  the  remaining  half  in  the 
other,  the  next  sitting  of  either  Court  after  the  close  of 
its  half-monthly  term  would  be  on  the  first  day  on 
which  the  Judge  sat  again  in  that  Court. 

Reference. — The  questions  which  I  have 
to  submit  for  the  opinion  of  the  High  Court 
in  these  cases  is,  what  is  the  construction 
to  be  put  on  the  words  4<  next  sitting  of  the 
Court,"  in  Section  21,  Act  XL  of  1865,  In 
Courts  which  sit  all  the  year  round  at  one 
place,  there  can  be  no  difficulty  with  regard 

Vol.  XIII. 


to  the  words  in  question.  The  Court,  however* 
sits  in  this  place  from  the  1st  to  the  15th  of 
every  month,  and  at  Ranaghat  from  the  15th 
to  the  end  of  the  month.  In  this  case,  a 
decision  was  given  on  the  last  day  the  Court 
sat  at  Kishnaghur.  Notice  of  application  for 
a  new  trial  was  filed  within  seven  days  before 
the  Clerk,  but  the  application  itself  was  not 
filed  till  after  the  1st  of  the  following  month, 
the  1  si  being  the  next  day  on  which  the  Court 
sat  at  Kishnaghur.  Under  these  circum- 
stances, I  am  of  opinion  that  the  application 
should  be  rejected,  as  not  having  been  made 
at  the  next  sitting  of  the  Court  after  the 
decision  complained  of. 

It  is  contended  by  the  pleaders  that  the 
words  "  next  sitting  of  the  Court"  must  be 
taken  to  mean  the  whole  period  of  15 
days  that  the  Court  sits  at  one  place :  thus, 
if  a  new  trial  were  sought  of  a  decision 
passed  on  the  1 5th  December  at  Kishnaghur, 
after  which  the  Court  went  to  Ranaghat,  re- 
maining there  till  the  31st  of  December, 
and  resuming  its  sitting  in  Kishnaghur  from 
the  1  st  to  the  15th  January — it  is  contend- 
ed that  the  application  would  be  in  time 
if  filed  on  any  day  from  the  1st  to  the  15th 
January,  the  whole  15  days  taken  collect- 
ivery  being  the  next  sitting  of  the  Court  at 
Kishnaghur  after  the  1 5th  December. 

I  think,  from  the  plain  meaning  of  the 
words,  that  this  contention  is  erroneous.  It  is 
not  impossible,  however,  that  the  construction 
contended  for  may  be  correct;  and  as  there 
is  some  doubt  on  the  point  which  will  pro- 
bably frequently  recur  in  practice,  and  I  have 
been  requested  to  do  so  by  the  pleaders,  I 
refer  it  for  the  High  Court's  opinion. 

The  judgment  of  the  High  Court  was  de- 
livered as  follows  by — 

Jackson,  J. — It  seems  to  be  a  very  clear 
case.  The  Court  of  Small  Causes  at  Kishna- 
ghur and  the  Court  sitting  at  Ranaghat  ap- 
pear to  be  two  different  Courts,  although  the 
same  person  holds  the  office  of  Judge  in  both 
Courts.  It  seems  to  me,  therefore,  that, 
if  the  Judge  who  sat  in  the  Small  Cause  Court 
at  Kishnaghur  on  the  15th  December  had 
sat  from  the  16th  to  the  end  of  the  month 
in  the  Small  Cause  Court  at  Ranaghat,  and 
then  sat  again  on  the  1st  January  in  the 
Court  at  Kishnaghur^  that  would  be  the  next 
sitting  of  the  Court  after  the  15th  December, 
and  the  party  would  be  entitled  to  make  bis 
application  on  that  day. 


Glover^  J. — I  concur. 
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The  26th  January  1870; 

Present  : 

TheHon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Growing   crops — Possessory  suit — Section  15, 

Act  XIV.,  1859. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Pubna. 

Shirajdee  Pramanick  and  others,  Plaintiffs, 

versus 

Emam  Buksh  Biswas,  Defendant. 

A  party  recovering  possession  of  land  in  virtue  of  a 
decree  under  Section  15,  Act  XIV.  of  1859,  recovers  the 
land  with  the  crop  growing  upon  it,  and  is  fully  entitled 
to  cut  the  same. 

Reference. — This  suit  has  been  instituted 
by  the  plaintiffs  for  the  recovery  of  Rupees 
180,  the  value  of  dhan  and  straw  grown  by 
them  on  the  6  beegahs  of  land  in  Ghorai 
village  in  Magh  last,  and  forcibly  cut  by  the 
defendant  on  the  9th  of  Assar  1276.  The 
defendant  admits  that  the  plaintiffs  have 
sown  the  paddy,  and  that  he  cut  it  as  alleged 
by  the  plaintiffs,  but  pleads  that  the  value  and 
amount  of  crop  of  the  dhan  and  straw  sued 
for  were  in  excess ;  that  he  got  possession  of 
the  lands  by  virtue  of  a  decree  under  Section 
15  of  Aft  XIV.  of  1859,  and  he  had  cut  the 
paddy  as  plaintiffs  had  forcibly  sown  the 
same ;  and  that,  as  such,  the  plaintiffs  had  no 
right  whatever  to  the  crop. 

The  two  issues  which  arise  from  the  record 
are  these  :  — 

1st. — Whether  or  not  the  defendant  had 
any  legal  right  to  cut  the  paddy  grown  by 
plaintiffs  on  the  land  previous  to  the  defend- 
ant's having  obtained  possession  of  the  said 
land  under  Section  15  of  Aft  XIV.  of  1859  • 

2nd. — What  was  the  actual  produce  of  the 
disputed  land,  and  how  much  was  its  value  ? 

It  has  been  admitted  by  both  parties  that 
the  plaintiffs  had  sown  and  grown  the  dhan 
in  Magh  last,  and  that  the  defendant  cut  it 
on  the  9th  of  Assar  following  (1276  B.  S.). 
It  appears  that  the  Moonsiff  of  Pubna  gave  a 
decree  in  behalf  of  defendant  under  Secti  n 
15,  Aft  XIV.  of  1859,  on  the  13th  May  18^9. 
corresponding  with  the  1st  of  Jeyt  k>;6,  and 
it  is  mentioned  in  the  certificate  at1  ached  to 
the  decree  of  the  Moonsiff's  Court  that  the 
defendant  obtained  possession  of  the  disputed 
land  on  the  8th  of  Assar,  corresponding  to 
the  2 1  st  June  1869.  It  has  been  argued  by 
the  defendant  that  he  had  every  right  to  the 


crop  which  grew  on  the  land,  inasmuch  as 
the  possession  of  the  said  land  was  obtained 
by  him   under  orders  of  a  Court  of  justice. 
This  objection  is  futile.     The  defendant  has 
got  possession  of  the  land  only  by  the  afore- 
said decree,  but  he  has  not  got  possession  of 
either  its  produce  or  the  land  with  its  fruits. 
It  is  intended  by  Section  1 5  of  Act  XIV.  of 
1859  to  give  a  special  remedy  for  a  particular 
kind  of  grievance.    It  prevents  a  powerful  man 
from  depriving  a  weak  man  of  a  land  which 
has  been  in  his  undisturbed  possession  for  a 
long  time,  and  from  throwing  the  onus  proban- 
di  on  the  person  ousted,  and  at  the  same  time 
to  enable  the  person  dispossessed  to  sue  within 
six  months  from  the  date  of  dispossession  for 
the  recovery  of  his  land.     Section  15  of  Act 
XIV.  of  1859  refers  to  immoveable  property, 
and  supersedes  Act  IV.  of  1840.    Under  such 
circumstances,  the   defendant  had^  no  right 
whatever   to   cut   illegally   the   crops   which 
were  grown  by  plaintiffs   on   the    land,  the 
possession  of  which  only  was  decreed  in  be- 
half of  the  defendant.     Before  the  defendant 
had  established  his  possessory  rights  to  the 
land,   the    plaintiffs   had    grown   the   paddy 
whilst  they  were  in  undisturbed   possession 
of  the  land,  and  as  such  the  defendant  took 
the  law  into  his  own  hands  by  cutting  the 
dhan  without  reference  to  a  recognized  Court 
of  justice.      It  does  not  matter  whether  the 
plaintiffs  had  held  possession  of  the  land  right- 
fully or  otherwise.      The   defendant  should 
have  sought  for  compensation  in  the  proper 
Court  for  any  loss  that  might  have  arisen  du- 
ring the  time  the  crops   were  on  the  land. 
The  defendant  has  thus  by  forcibly  cutting 
the  paddy  deprived  himself  of  a  profit  which 
he  could  have  otherwise  made  by  the  decree. 
The  defendant  has  become  guilty  of  unlawful 
use  of  force,  and  the  Court  is  no  way  bound 
to  encourage  such  illegal  proceedings.  The  suit 
is  therefore  decreed  in  favor  of  the  plaintiffs 
for  Rupees  109-8  according  to  proofs  adduced, 
with  proportionate  costs,  contingent  upon  the 
orders  of  the  High  Court. 

Judgment  of  the  High  Court. 
Jackson,  J. — I  am  quite  unable  to  concur 
in  the  reasoning  of  the  Judge  of  the  Small 
Cause  Court  in  this  case.  The  defendant 
had  recovered  possession  of  the  land  on 
which  the  crwp  in  dispute  was  grown  by 
virtue  of  a  decree  uider  Section  15,  A6t 
XIV.  of  1859.  It  seems  to  me  that  he 
clearly  recovered  the  land  with  the*  crop 
then  growing  upon  it,  and  that  he  was  fully 
entitled  to  cut  the  same.  1  think,  therefore, 
that  the  suit  ought  to  have  been  dismissed. 
Glover,  J.-  I  am  of  the  same  opinion. 
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The  26th  January  1870. 
Present : 


The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Jurisdiction — Damages. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Ju(^ge  of  the  Small  Cause  Court  at 
Ranaghat. 

Shumbhoo  Chunder  Mowlick,  Plaintiff, 

7'ersus 
Pran  Kristo  Mowlick  and  others,  Defendants. 
Baboo  Umbica  Churn  Banerjee  for  Plaintiff. 

Baboo  Tarucknath  Sein  for  Defendants. 

Id  a  suit  for  damages  for  breaking  down  and  remov- 
ing bricks  from  a  wall,  where  defendant's  plea  was  bond- 
jide  purchase  for  value  from  plaintiff's  predecessor,  and 
plaintiff  replied  that  the  sale  was  invalid  as  one  made 
by  a  Hindoo  widow  without  legal  necessity  : 

Held  that  the  case  was  cognizable  by  a  Court  of 
Small  Causes. 

Reference. — The  question  which  I  sub- 
mit for  the  High  Court's  decision  in  this  case 
is  whether  the  suit  in  its  present  form  will 
lie  in  a  Small  Cause  Court,  or  not. 

Plaintiff  sues  defendant  for  damages  for 
breaking  down  and  removing  the  bricks  from 
a  wall  which  form  a  part  of  plaintiff's  com- 
pound. 

Defendant's  plea  is  bond-fide  purchase  for 
value  from  plaintiff's  predecessor,  to  which 
plaintiff  replies  that  the  sale  was  invalid  as 
one  made  by  a  Hindoo  widow  of  her  hus- 
band's ancestral  property  without  legal  ne- 
cessity. Such  being  the  pleadings,  I  was 
at  first  inclined  to  think  that,  if  defendant 
could  prove  his  purchase  from  the  widow, 
no  action  for  damages  could  be  brought 
against  him  until  he  had  obtained  a  rever- 
sal of  the  sale  in  a  competent  Court.  On 
reflection,  however,  I  doubt  whether  I  have 
the  power  to  relegate  him  to  a  Civil  Court 
before  giving  him  the  relief  he  asks  for. 
The  suit  is  one  for  damages,  and,  as  such,  is 
certainly  cognizable  by  this  Court  (Section  6, 
Ad  XI.  of  1865),  and  I  think  that,  such 
being  the  case,  this  Court  has  jurisdiction  to 
try  any  question -incidentally  arising  which 
may  be  necessary  to  the  adjudication  of  the 
main  issue,  /'.  e„  whether  the  sale  by  the 
widow  was  justified  by  necessity — See  the 
Full   Bench    Ruling,    25th    August    1863, 


Rughoo  Ram  Biswas  versus  Ram  Chunder 
Doobcy.* 

On  the  facts  I  found  that  the  sale  did  actu- 
ally take  place,  and  that  it  was  for  value,  but 
that  it  was  not  justified  by  distress,  the  widow 
being  proved  to  have  died  shortly  after  in 
comparatively  comfortable  circumstances,  and 
was,  in  fact,  at  the  time  of  the  sale  in  posses- 
sion of  considerable  landed  property ;  besides 
the  sale  was  for  a  very  inadequate  price. 

I  have  decreed  the  case  contingent  on  the 
opinion  of  the  High  Court. 


The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J. — I  think  it  quite  clear  that  the 
Judge  of  the  Small  Cause  Court  in  this  case 
has  come  to  a  proper  conclusion.  The  suit 
was  undoubtedly  cognizable  by  that  Court. 
The  plaintiff  sued  to  recover  damages  by  rea- 
son of  a  wrongful  act  of  the  defendant  in 
breaking  down  a  wall  and  carrying  away  the 
bricks  belonging  to  the  plaintiff.  The  de- 
fence set  up  was  that  the  bricks  belonged  to 
the  defendant,  he  having  purchased  them 
from  a  party  lawfully  in  possession  of  that 
property  before  the  plaintiff.  The  defence 
railed,  but  whether  it  failed  or  not  is  not  a 
question  of  jurisdiction,  which  depends  upon 
the  way  in  which  the  suit  was  framed.  The 
pleader  of  the  opposite  party  will  be  entitled 
to  Rupees  8  as  fees  of  this  hearing. 

Glover,  J. — I  concur. 


The  26th  January  1870. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Notice — New  trial. 

Reference  to  the  High  Court  by  the  Offi- 
ciating Judge  of  the  Small  Cause  Court 
at  Kishnaghur. 

Grija  Bhooshun  Haldar  (Defendant),  Peti- 
tioner, 

versus 
Obhoy  Nikaree  (Plaintiff),  Opposite  Party, 

A  Small-Cause  Court  decree  having  been  given  on  the 
6th  November,  the  12th,  13th,  14th,  and  15th  being 
days  on  which  the  Court  wa*  closed,  notice  of  application 
for  a  new  trial  was  filed  on  the  lOrh. 

*  Special  Number  of  the  Weekly  Reporter,  p.  127. 
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Hbld  that,  as  the  Court  was  closed  on  the  last  of  the 
seven  days  allowed  by  the  law  for  such  notice,  the  appli- 
cant was  entitled  to  give  his  notice  the  first  day  there- 
after. 

Reference. — In  this  case,  which  was  a 
contested  one,  a  decree  was  given  on  the 
6th  of  November.  The  12th  and  13th  were 
holidays,  the  14th  was  Sunday,  and  the  15th 
a  holiday.  Notice  of  application  for  a  new 
trial  was  filed  on  the  i6thy  or  more  than 
seven  days  from  the  date  of  the  decision. 
The  question  which  I  have  to  submit  for  the 
opinion  of  the  High  Court  is  whether,  under 
Section  21,  Act  XI.  of  1865,  the  applicant 
can  be  allowed  to  deduct  the  four  days  on 
which  the  Court  was  closed  in  computing 
the  seven  days  within  which,'  according  to 
that  Section,  notice  must  be  filed. 

I  am  of  opinion  that  the  authorized  holi- 
days and  Sunday  cannot  be  excluded  from 
the  computation,  at  least  judging  by  analogy 
from  what  has  been  laid  down  in  cases  com- 
ing under  the  Limitation  Act — Raj  Kristo 
Roy  versus  Dinobundhoo  Surmah,  3  Weekly 
Reporter,  Civil  References,  5. 

A  different  rule,  however,  seems  to  have 
been  laid  down  in  appeals  {vide  note  to  the 
rule  above  quoted);  and  in  Shazada  Woolah 
Gowhur,  6  Weekly  Reporter  19,  the  Dus- 
serah  vacation  was  held  to  be  dies  non  in 
a  case  coming  under  Section  377  of  the  Civil 
Procedure  Code,  which  does  not,  however, 
apply  to  Small  Cause  Courts. 

In  this  case,  the  party  applying  for  a 
new  trial  might  have  filed  his  notice  on 
the  8th,  9th,  10th,  or  nth,  which  were 
open  days,  and  have  been  within  time 
according  to  Section  21,  Act  XI.  of  1865. 

The  judgment  of  the  High    Court  was 
delivered  as  follows  by — 

Jackson,  J. — The  question  in  this  case  is 
whether,  under  the  terms  of  the  latter  por- 
tion of  Section  ai,  Act  XI.  of  1865,  notice 
of  the  application,  which  the  law  requires  to 
be  given  within  seven  days  from  the  date  of 
the  decision,  is  in  time  when  the  seventh  day 
and  the  following  days  are  authorized  holi- 
days, but  the  notice  is  given  on  the  first  open 
day  after  such  holidays. 

It  seems  to  me  that  the  notice  is  in  time. 
In  this  case,  the  decision  was  given  on  the 
6th  November,  and  the  seventh  day  thereafter 
would  be  the  13th;  but  the  lith,  13th, 
14th,  and  15th  were  authorized  holidays,  the 
14th  being  Sunday.  A  notice  of  an  appli- 
cation for  a  new  trial  was  filed  on  the  16th. 


The  Judge  observes  that  the  party  might 
have  tiled  or  given  his  notice  on  the  8th, 
9th,  10th,  or  nth.  He  might,  no  doubt, 
have  done  so,  but  he  was  not  bound  to  do  so, 
as  the  law  allows  him  seven  days  for  the 
purpose ;  and  if,  on  the  last  of  those  seven 
days,  the  Court  was  closed,  that  is  not  the 
fault  of  the  applicant,  and  he  seems  to  be 
entitled  to  give  his  notice  on  the  first  day 
thereafter  on  which  he  finds  the  Court  open 
and  prepared  to  receive  it. 

Glover,  J. — I  am  of  the  same  opinion. 


The  26th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Claimants  under  the  same  decree— Set-off — Sec- 
tion 209,  Code  of  Civil  Procedure. 

No.  438  of  1869. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  the  2^-Pergunnahs,  dated  the 
4th  September  1869. 

Jugo  Mohun  Bukshec  (Judgment-debtor), 

Appellant, 

versus 

Soorendronath  Roy  Chowdry  and  others 
(Decree-holders),  Respondents. 

No  one  for  Appellant. 

Baboo  Ashootosh  Chatter  fee  for  Respondents. 

Where  two  parties  have  to  recover  sums  from  each 
other  under  the  same  decree  (not  cross-decrees),  the 
party  entitled  to  the  lesser  sum  cannot  be  allowed  to 
take  out  execution  against  the  party  entitled  to  the 
larger  sum,  and  the  Court  is  bound  to  direct  a  set-off 
or  to  enter  satisfaction  of  the  smaller  sum  upon  the 
decree. 

Jackson,  J. — In  this  case,  the  appellant's 
pleader  has  not  appeared  before  us,  but  as 
the  respondents'  pleader  was  present,  and 
the  decision  of  the  Judge  appeared  to  be 
erroneous,  we  called  upon  the  pleader  to 
support  the  judgment.  He  admits  that, 
upon  the  ground  that  the  Judge  has  taken, 
the  decision  cannot  be  supported.  It  is 
quite  clear  that,  where,  under  a  certain  decree, 
A  has  to  recover  a  certain  amount  from  B, 
and  B  has  to  recover  a  certain  amount  from 
A,  on  the  application  of  A  to  execute  the 
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decree  against  B,  a  set-off  ought  to  be  allow- 
ed in  respect  of  the  amount  recoverable  by 
B  from  A .  It  would  appear  by  analogy  to 
Section  209  of  the  Code  of  Civil  Procedure, 
that  there  being  only  one  decree,  and  not 
cross-decrees,  the  party  entitled  to  the  lesser 
sum  could  not  be  allowed  to  take  out  exe- 
cution against  the  party  entitled  to  the 
larger  sum,  and  therefore  the  Court  would 
certainly  be  bound  to  direct  a  set-off  or  to 
enter  satisfaction  of  the  smaller  sum  upon 
the  decree. 

It  appears,  however,  that  some  other 
questions  have  arisen  which  the  Judge  has 
not  determined.  The  case  must,  therefore, 
go  back  in  order  that  he  may  see  how  the 
liability  rests  between  the  other  parties  to 
this  appeal,  his  decision  being  set  aside  with 
costs. 

Glover,  J. — I  am  of  the  same  opinion. 


The  26th  January  1870. 

Present : 

The  Hon'ble  J.  B.   Phear  and  Dwarkanath 

Mitter,  Judges. 

Enhancement  of  rent — Remand. 

Case  No.  2264  of  1869  under  Act  X.  of  1869. 

Special  Appeal  from  a  decision  passed 
h  the  Officiating  Additional  Judge  of 
Chitlagong,  dated  the  21st  July  1869, 
reversing  a  decision  of  the  Deputy  Col- 
lector of  that  District,  dated  the  -15th 
February  i86g. 

Brindabun  Dey  (Defendant),  Appellant, 

versus 

Bisona  Bibee  (Plaintiff),  Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

Boboo  Anund  Gopal  Paleet  for  Respondent. 

in  a  suit  for  a  kubooleut  at  enhanced  rent,  where  the 
gruond  relied  on  is  the  prevailing  rate  paid  by  adjacent 
occupiers  of  similar  land,  such  ground  cannot  be  estab- 
lished by  the  probability,  or  even  the  certainty,  that  if 
tne  rents  of  the  neighbouring  occupants  were  re-adjusted 
ufcy  would  come  up  to  the  rate  claimed. 

A  Lowtr  Appellate  Court  has  no  authority  to  remand  a 
ase  **cept  when  th2  Court  of  first  instance  has  so  dis- 
P°^  of  it  on  a  preliminary  point  as  to  exclude  any 
^«oce  which  appears  to  the  Appellate  Court  essential 
?  ^Jjfjfctermination  of  the  rights  of  the  parties,  and 
?*  r^6  °*  the  first  Court,  on  such  preliminary  point, 
™* l*tn  reversed  by  the  Appellate  Court. 


Phear,  J. — The  judgment  of  the  Lower 
Appellate  Qourt  is  clearly  wrong  on  the 
face  of  it. 

The  plaintiff  sued  the  defendant  for  a 
kubooleut  at  enhanced  rates  of  rent,  and  the 
ground  of  enhancement  on  which  she  relied 
was  the  prevailing  rate  paid  by  adjacent 
occupiers  of  similar  land.  With  regard  to 
this  the  Judge  says  :  "  It  is  said  that  there 
"  were  no  witnesses  on  the  spot  who  actually 
"  paid  at  the  rate  claimed  by  plaintiff,  but 
"  there  was  ample  evidence  to  show  that  if 
"the  rates  were  re-adjusted  they  would 
"come  up  to  the  rate  claimed;"  and  for 
that  reason  be  appears  to  be  of  the  opinion 
that  the  plaintiff  has  established  his  ground 
of  enhancement. 

I  confess  I  am  utterly  unable  to  see  that 
there  was  any  evidence,  according  to  the 
Judge's  own  account,  before  him  which  could 
justify  this  conclusion.  The  probability,  or 
even  the  certainty,  that  if  the  rates  of  the 
neighbouring  occupants  were  re-adjusted, 
they  would  come  up  to  the  rate  claimed, 
does  not,  to  my  mind,  make  out  that  the 
rate  claimed  is  actually  being  paid  by  neigh- 
bouring ryots. 

But  not  only  is  the  judgment  of  the  Lower 
Appellate  Court  now  sent  up  to  us,  in  my 
opinion,  bad  in  law,  but  the  remand-order 
made  by  the  Judge  in  May  1867,  was,  I 
think,  improperly  made.  It  runs  thus: 
"  Plaintiff  sues  for  a  kubooleut  at  an  enhanced 
"  rate  of  rent,  and  relies  on  a  decree  gained 
"  four  years  ago  by  another  man  against  this 
"  defendant  for  rent  at  the  rate  now  claimed 
"  and  on  the  evidence  of  five  witnesses.  This 
"  is  not  enough  in  my  opinion.  Plaintiff 
"  must  prove  distinctly  that  defendant  holds 
"  as  much  land  as  she  says  he  does ;  because 
"  defendant  put  it  at  a  rather  lower  amount. 
"  She  must  also  prove  that  the  rate  claim- 
"  ed  is  fair  and  equitable.  This  is  not  to 
"  be  proved  by  one  decree  gained- some  years 
"  ago.  -It  must  be  shown  that  the  prevail- 
"  ing  rate  of  such  lands  as  defendant  holds 
"is  that  claimed  by  plaintiff.  This  has 
"not  been  shown,  but  I  think  it  right  to 
"  give  plaintiff  a  further  chance  of  proving 
"  her  case  by  means  of  measurement  and 
"  local  enquiry ;  and  for  this  purpose  1 
"  remand  the  case,  which  will  be  returned 
"  with  the  result  of  the  enquiry  for  final 
'•  decision." 

Now,  the  Lower  Appellate  Court  has  no 
authority  to  remand  a  case  which  comes 
before  it  for  trial,  excepting  when  the  Court 
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of  first  instance  has  so  disposed  of  a  case 
on  a  preliminary  point  as  to  exclude  any 
evidence  of  fact  which  shall  appear  to  the 
Appellate  Court  essential  to  the  determina- 
tion of  the  rights  of  the  parties,  and  the 
decree  of  the  first  Court  on  such  preliminary 
point  has  been  reversed  by  the  -Appellate 
Court.  In  such  a  case,  the  Appellate 
Court  might  remand  the  case  for  trial  on 
the  merits.  But  Section  352  of  the  Pro- 
cedure Code  enacts  that  it  is  not  competent 
to  the  Appellate  Court  to  remand  in  any 
other  case. 

It  is  true  that  although  the  Judge  in  this 
case  did  remand  it,  he  himself  considered 
that  in  so  doing  he  acted  under  the  provi- 
sions of  Section  354.  But  under  Section 
354,  if  the  circumstances  existed  which  could 
give  him  the  discretion  provided  for  by  that 
Section,  he  ought  not  to  have  remanded  the 
case,  but  to  have  framed  an  issue  or  issues 
for  trial  by  the  Lower  Court,  upon  which 
the  Lower  Court  would  have  been  bound  to 
try  these  issues,  and  to  return  to  the  Appel- 
late Court  its  finding  thereon  together  with 
the  evidence.  Now,  the  importance  of  fol- 
lowing the  procedure  thus  laid  down  by  this 
Section  is  this,  that  the  Lower  Appellate 
Court  would  have  been  obliged  in  the  com- 
mencement of  its  action  to  frame  an  issue  or 
issues  between  the  parties  which  the  first 
Court  had  omitted  to  raise  or  try,  and  which 
were  such  that  the  Appellate  Court  could  not 
itself  determine  them  by  means  of  the  evi- 
dence on  the  record. 

If  the  Judge  in  this  case  had  set  himself 
to  frame  such  an  issue,  he  would  have  dis- 
covered that  there  was  truly  no  material 
issue  between  the  parties  left  untried  by  the 
Lower  Court,  and  certainly  no  issue  on  which 
the  plaintiff's  claim  could  rest,  and  which  he 
had  not  himself  disposed  of  in  the  first  part 
of  his  remand- order,  for  he  there  distinctly 
states  that  ihe  plaintiff  had  failed  to  make 
out  the  ground  of  action  on  which  she  placed 
her  right  of  suit ;  and  1  think  that  if  he  had 
been  himself  conscious  of  this,  he  would 
never  have  supposed  that  Section  354  justi- 
fied him  in  remanding  the  case  as  he  did. 

It  appears  to  me  clear  that  that  remand- 
order  was  improper,  and  should  be  even  now 
reversed.  I  have  already  said  that  even 
with  the  aid  of  the  evidence  which  has  been 
obtained  by  virtue  of  that  remand-order, 
according  to  the  judgment  of  the  Lower 
Appellate  Court  the  plaintiffs  case  is  not 
made  out. 


The  appeal  must  be  decreed,  and  the 
plaintiff's  suit  must  be  dismissed  with  costs 
in  all  the  Courts. 


The  26th  January  1870. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  W.  Markby, 

Judges. 

Plaintiffs  evidence— Defendant's  consent. 

Case  No.  1868  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  15th  May  1869,  affirming  a  decision 
of  the  Moonsiff  of  Chuprahy  dated  the 
12th  November  1868. 

Jugdeo  Singh  (Defendant),  Appellant, 

versus 

Shaikh  Molazim  Hossein  and  another 
(Plaintiffs),  Respondents. 

Baboo  Debendro  Narain  Bose  for  Appellant. 

Baboo  Bipro  Doss  Mookerjee  for 
Respondents. 

Where  a  defendant,  after  asking-  the  Lower  Appellate 
Court  to  summon  plaintiff  as  a  witness  and  consenting 
to  abide  by  his  deposition,  had  again  petitioned  the  Court 
that  the  plaintiff  should  not  be  examined  : 

Hkld  that  defendant  should  not  have  been  bound 
solely  and  absolutely  by  the  plaintiff's  deposition,  but 
that  the  other  evidence  on  the  record  should  also  have 
been  considered. 

Bay  ley  y  J. — In  this  case  the  plaintiff  sued 
for  possession  by  redemption  of  a  mortgage. 

The  defendant  denied  the  plaintiff's  right 
to  redeem. 

The  first  Court  going  into  the  whole  evi- 
dence in  the  case,  but  without  having  the 
plaintiff  examined  before  it,  gave  the  plaintiff 
a  decree  on  condition  of  his  depositing  in 
Court  a  certain  sum  of  money. 

The  Lower  Appellate  Court,  however,  has 
dismissed  the  defendant's  appeal  solely  on  the 
ground  that,  whereas  the  defendant  cited  the 
plaintiff  himself  as  a  witness  before  it  and 
consented  to  abide  by  his  deposition,  and 
whereas  the  deposition  taken  of  the  said 
plaintiff  was  opposed  to  the  defendant's 
avowal,  no  other  plea  of  the  defendant  should 
be  gone  into.     The  Lower  Appellate  Court 
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simply  upon  this  ground  and  without  enter- 
ing into  the  other  evidence  of  the  defendant, 
has  decided  the  case  against  the  defendant. 

In  special  appeal  before  us,  the  defendant 
contends  that  this  procedure  or  the  Lower 
Appellate  Court  was  wrong  in  law  ;  that 
although,  on  the  5th  May,  the  defendant 
bad  asked  the  Court  to  summon  and  examine 
the  plaintiff  as  a  witness  in  the  case,  still 
that  before  the  plaintiff's  examination  actually 
took  place,  that  is,  on  the  12th  May,  he  (de- 
fendant) had  reason  to  believe  that  the  plaint- 
iff would  not  speak  the  truth,  as  he,  defend- 
ant, originally  expected,  and* he,  therefore, 
again  petitioned  the  Court  on  that  day  that 
the  plaintiff  might  not  be  examined,  and  that 
the  Court  should  itself  make  a  local  investi- 
gation, and  decide  the  case  upon  the  result  of 
that  investigation  and  upon  the  other  evi- 
dence in  the  case. 

It  is  clear  to  me  that  the  petition  of  the 
5th  May  was  amended  by  the  subsequent 
petition  of  the  12th  May  before  the  examina- 
tion of  the  plaintiff  had  actually  taken  place, 
and  it  seems  to  me  hardly  right  under  such 
circumstances  to  restrict  the  defendant  to  his 
petition  of  the  5th  May,  and  bind  him  solely 
and  absolutely  by  the  deposition  of  the  plaint- 
iff as  prayed  for  in  that  petition.  I  think 
that  it  was  for  the  Lower  Appellate  Court, 
under  the  circumstances  of  this  case,  to  enter 
into  the  other  evidence  on  the  record  in  ad- 
dition to  the  plaintiff's  own  deposition,  and 
decide  the  case  upon  all  the  evidence  thus 
considered. 

Two  cases  have  been  cited  before  us — one 
reported  at  page  263,  Volume  I.,  Weekly  Re- 
porter, by  the  special  appellant — and  the 
other  reported  at  page  234,  Volume  X.,  Week- 
ly Reporter,  by  the  special  respondent.  In 
regard  to  the  first  case,  I  am  of  opinion 
that  it  has  no  bearing  upon  this  case,  as  that 
was  a  regular  appeal  and  the  question  was 
one  of  evidence  adduced  and  taken  in  one 
Court  only,  and  not,  as  here,  after  the  record 
was  closed  in  one  Court  and  brought  into 
another. 

The  case  cited  by  the  special  respondent 
seems  to  me  to  turn  very  much  on  the 
manner  of  examination,  /*.  *.,  by  a  party  swear- 
ing upon  a  particular  text  of  the  Koran.  It 
is  not  directly  a  precedent  for  us. 

We  remand  the  case,  therefore,  to  the 
Low  Appellate  Court  to  take  into  consi- 
deration the  deposition  of  the  plaintiff  as 
also  the  other  evidence  on  the  record,  and 


upon  the  weight  of  the  whole  evidence,  to 
decide  whether  the  plaintiff  has  proved  his 
right  to  redeem  and  enter  into  possession  as 
prayed  by  him. 

Markby,  J. —  I  also  think  that  this  case 
must  be  remanded.  It  seems  to  me  that 
the  Judge  below  was  quite  right  in  examin- 
ing the  plaintiff  who  was  sent  for  at  the 
request  of  the  defendant,  and  that  he  would 
have  been  quite  justified  in  treating  that 
witness  as  a  witness  of  very  great  import- 
ance in  deciding  this  case,  and  I  think  it 
would  make  no  difference  that  prior  to  the 
plaintiff's  examination,  the  defendant  had 
asked  the  Court  that  the  plaintiff  might  not 
be  examined.  The  error,  as  it  appears  to 
me,  committed  by  the  Judge  is  that  pointed 
out  by  Mr.  Justice  Bayley,  viz.,  that  he, 
having  the  evidence  of  the  plaintiff  before 
him,  decided  the  case  solely  with  reference 
to  that  evidence  instead  of,  as  he  ought  to 
have  done,  with  reference  to  that  evidence 
coupled  with  the  other  evidence  in  the 
case. 

I  fully  concur  in  the  decision  reported  in 
Volume  I.,  page  263,  Weekly  Reporter,  and 
I  must  say  that  I  have  considerable  doubts 
as  to  the  propriety  of  the  decision  reported 
in  Volume  X.,  Weekly  Reporter,  page  284; 
but  it  is  unnecessary  for  me  now  to  go  fur- 
ther into  that  point,  as  for  the  reasons  given 
above  I  think  that  this  case  must  be 
remanded. 


The  27th  January  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Old  documents — Evidence — Custody—Posses- 
sory suit— Declaratory  decree— Limitation. 

Case  No.  2390  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated  the 
gth  July  i86g,  affirming  a  decision  of  the 
Officiating  Moonsiff  of  that  District y  dated 
the  6th  July  1868. 

Chunder  Kant  Mistree  (Plaintiff),  Appellant, 

versus 

Brojonath  Bysack  and  others  (Defendants), 

Respondents. 


110 


Civil 


V 

t 


THE  WEEKLY  REPORTER. 


Ruling*.       [Vol.  km- 


Baboo  Peiamber  Chatter jee  for  Appellant. 
No  one  for  Respondents. 

To  establish  the  authenticity  of  a  document  so  old 
that  the  witnesses  to  its  execution  cannot  reasonably 
be  expected  to  be  in  existence,  it  is  not  necessary  to  go 
behind  the  possession  of  the  present  owner.  If  the 
custody  from  which  the  document  comes  into  Court 
has  been  and  is  the  custody  in  which,  judging-  from 
the  purport  of  the  document  itself  and  the  other  cir- 
cumstances of  the  case,  it  would  naturally  be  expected 
to  reside,  then  the  document  ought  to  be  treated  as 
authentic  to  such  extent  as  to  be  admissible  in  evidence 
between  the  parties. 

Pheary  J . — The  plaintiff  in  this  case  sues 
to  recover  possession  of  certain  parcels  of 
land  upon  a  specific  title  which  he  set  up  in 
his  plaint. 

The  defendant  resists  his  claim  upon  two 
substantial  grounds  :  first,  that  the  suit  is 
barred  by  limitation ;  and,  secondly,  that  he 
has  not  the  title  upon  which  he  rests  his 
claim. 

Now,  this  particular  title  involved  a  con- 
veyance in  the  year  1 203  from  the  then  own- 
ers of  the  land  to  the  plaintiff's  great  grand- 
father; and  this  conveyance  the  defendants 
distinctly  disputed. 

There  is  a  document  purporting  to  be  the 
instrument  of  such  a  conveyance  which  was 
filed  in  this  suh,  but  the  Judge  says  that 
there  is  no  other  circumstance  beyond  the 
mere  filing  of  the  document  tending  in  any 
way  to  prove  it ;  and  upon  this  ground  he 
says  that  the  plaintiff  fails  to  make  out  his  case. 
He  also  expresses  his  opinion  that  the  evi- 
dence of  possession  within  the  statutable 
period  relied  on  by  the  plaintiff  is  wholly 
insufficient  to  maintain  an  action  for  eject- 
ment such  as  that  which  the  plaintiff 
brought. 

It  is  contended  by  the  defendant  that 
there  is  no  evidence  on  the  record  which 
refers  in  any  terms  to  this  document  of 
1203.  The  plaintiff  does  not  appear  to 
have  given  testimony  himself,  and  none  of 
the  witnesses  stated  any  fact  as  to  the  custody 
of  this  document  or  in  any  other  way  bear- 
ing upon  its  existence. 

It  appears  to  me  that  in  this  state  of 
things,  the  document  was  not  proved  in  such 
a  way  as  to  constitute  it  evidence  in  support 
of  the  plaintiff's  claim  against  the  defend- 
ant. 

It  is  true  that  this  document  appears  on 

the  face  of  it  to  bean  old  document — indeed, 

very  old — but  that  circumstance  does   not 


dispense  with  the  necessity  of  giving  some 
proof  of  its  authenticity.  The  Judge  below 
slates  what  he  conceives  to  be  necessary  in 
such  a  case  as  this  to  prove  the  document, 
and  I  think  that  he  is  not  altogether  correct 
in  the  enunciation  of  the  rule  which  is  pro- 
perly applicable. 

In  a  suit  which  was  decided  in  this  Court 
and  which  is  reported  in  Volume  X.,  Weekly 
Reponer,  page  1,  a  Division  Bench  explained 
what  is  generally  necessary  to  be  done  for 
the  purpose  of  establishing  the  authenticity  of 
an  old  document,  viz.,  a  document  so  old  that 
the  witnesses  to  its  execution  cannot  reason- 
ably be  expected  to  be  in  existence  and  capa- 
ble of  being    produced;  and  I  think  that 
the  rule,  or  rather  the  explanation  which  was 
there  given,  is  as  applicable  in  this  country 
as  it  is  in  England.     But  all  that  was  said 
in  that  case  was,  that  some  witness  should 
pledge  his  oath  with  regard  to  the  custody 
or  existence  of  the  document  which  is  desir- 
ed to  be  put  in  evidence,  or  to  some  fact 
such  as  would  support  in  some  degree  the 
inference  that  the   document  was  genuine. 
The  fact  which  is  most  commonly  deposed 
to  for  this  purpose  is  the  fact  of  the  custody 
from  which  the  document  comes  into  Court. 
If  the  custody,  so  far  as  the  witness  can  speak, 
has  been  and  is  the  custody  in  which,  judging 
from  the  purport  of  the  document  itself  and 
the    other    circumstances    of    the  case,     it 
would  naturally  be  expected  to  reside,  then 
the  document  ought  to  be  treated  as  authen- 
tic to  such  extent  as  to  become  admissible  in 
evidence  between  the  parties. 

The  Judge  in  this  case  seems  to  think  that 
it  would  be  necessary  to  go  behind  the  pos- ' 
session  of  the  present  owner,  and  in  all  cases      j 
to  trace  the  possession  of  the  document  back      ■ 
through    alL  changes  of  hands  to  the   date 
of  its  origin.     If  that  be  the  Judge's  view, 
I  think  he  goes  too  far. 

But  here  clearly,  by  the  admission  of  the 
plaintiff's  pleader,  there  was  no  evidence 
given  in  the  first  Court  which  could  lead  the 
mind  of  the  Court  to  any  opinion  whatever 
as  to  the  character  of  the  document  or  the 
custody  from  whence  it  came  into  the  file  of 
the  Court 


Therefore,  substantially,  I  think  the  Judge 
was  quite  right  in  rejecting  it  But  even 
had  he  made  a  mistake  upon  this  point,  his 
finding  as  to  possession,  which  is  a  finding  of 
fact  on  the  evidence  with  which  we  cannot 
intertere,  entiiely  disposes  of  the  plaintiff's 
right  of  buit. 
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I  do  not  know  whether  it  was  intended  to 
be  argued  that  possession  of  the  land  men- 
tioned in   the   alleged   kobala  would  alone 
have  proved  the  document,  but  from  some- 
thing that  fell  from  the  pleader  I  am  dis- 
posed to  imagine  that  it  was  intended  in  the 
Court  below  to  make  use  of  possession  for 
the  purpose   of    establishing    the   plaintiff's 
title;  but,  if  so,  the  title  which  it  would  be 
necessary  for  the  plaintiff  to  support  by  his 
possession  would  be  the  title  derived  through 
this  very  purchase-deed  on  which  he  relied, 
and,  consequently,  it  would,  in  my  opinion,  be 
of  no  force  for  this  purpose  unless  it  was  di- 
Tectly  connected   by  specific  evidence  with 
the  document  itself.     Probably  the  plaintiff 
or  some  of  his  agents  would  have  been  the 
only  persons  who  could  give  evidence  of  that 
kind,  and  that  evidence  is  wanting  on  the 
record. 

For  all  these  reasons,  therefore,  I  think 
that  the.  Judge  was  right  in  dismissing  the 
plaintiff's  suit,  and  that  this  appeal  ought 
also  to  be  dismissed  with  costs. 

Milter  t  J% — I  do  not  wish  to  express  any 
opinion  as  to  whether  the  Judge  was  right 
in  rejecting  the  kobala  of  1203  as  inadmis- 
sible   merely    upon    the    ground    that    the 
plaintiff  had  given  no  evidence  to  prove  the 
custody  of  the  document,  or  even  its  pre- 
vious existence.     But  I  think  the  finding  of 
foe  Judge  on  the  question  of  possession  is 
fetal  to  the  plaintiff's  case.    The   plaintiff 
came  to  Court  for  confirmation  of  posses- 
ion and  declaration  of  title.    The  defendant 
relied  on  the  Law  of  Limitation  in  bar  of  the 
8Q«l;  and  it  is  perfectly   clear  that   if  the 
plaintiff  fails  to  prove  his  possession  at  any 
ll!&e  within  12  years  before  suit,  he  is  not 
^titled  to  obtain  the  declaration  which  he 
I     to&ukedfor. 

*  would,  therefore,   dismiss  this    special 
aPPeal  on  this  last  ground  with  costs. 
Vol,  XIII, 


The  27th  January  1870. 

Present : 

TheHon'bleL.  S.  Jackson  and  F.  A.  Glover, 

judges. 

Possessory  suit— Decree. 

Case  No.  1704  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  J essore,  dated  the  15th 
May  186 9,  modifying  a  decision  of  the  Sub- 
ordinate Judge  of  that  District,  dated  the 
4th  September  1868. 

Meer  Mobaruck  Khan  (Plaintiff),  Appellant, 

versus 

Sookba  Sindhoo  Banerjee  and  others  (Defend- 
ants), Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Ashootosh  DhurJLox  Respondents. 

In  a  suit  to  recover  possession  of  land,  plaintiff's 
failure  to  prove  his  allegation  of  wrongful  dispossession 
from  an  anterior  date  cannot  deprive  him  of  a  decree 
for  possession,  if  he  proves  he  is  entitled  to  it  at  the 
time  of  bringing  the  suit. 

Jackson,  J. — In  this  case,  the  Judge  has 
reversed  a  portion  of  the  decision  of  .the 
Court  of  first  instance  on  the  ground  that 
the  plaintiff,  although  he  had  made  out  in 
the  judgment  of  the  Court  below  a  title 
to  possession  of  a  10-annas  share  of  this 
land,  had  established  a  title  which  operated 
in  the  year  1271,  and  not  in  the  year  1268, 
the  date  of  the  alleged  dispossession.  The 
Judge  says :  "  The  plaintiff's  case  was  that 
M  a  10-annas  share  belonged  to  him,  and  that 
"he  was  ousted  therefrom  in  1268.  It  has 
"  been  found,  and  the  plaintiff  abides  by  the 
"  finding,  that  he  never  had  a  right  to,  and 
"  never  obtained,  possession  till  the  month 
41  of  Joistee  1 271  ;  and  whatever  rights  may 
"  subsequently  have  accrued  to  him,  I  am 
"  of  opinion  that  under  such  circumstances, 
"  his  suit  as  regards  the  16-annas  share  of 
"  dagh  1  should  have  been  dismissed." 

It  seems  that  the  plaintiff,  if  the  finding 
of  the  first  Court  be  correct,  was  entitled 
to  the  possession  of  this  land  in  the  year 
1 27 1,  that  is  to  say,  at  the  time,  and  consi- 
derably before  the  time,  at  which  this  suit 
was  brought.  He  alleged  his  dispossession, 
and  therefore  a  wrongful  possession  by 
the  defendants  commencing  in  the  year 
1268.    If  that  were  proved,  of  course  the 
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defendants  would  have  been  liable  to  pay 
him  wassilat  for  the  whole  period  from  the 
year  1268;  but  it  seems  evident  that  the 
failure  of  the  plaintiff  to  make  out  the 
whole  of  that  case,  would  only  have  the 
effect  of  disentitling  him  to  wassilat  from 
the  more  distant  period,  namely,  1268,  but 
not  of  depriving  him  of  a  decree  for  posses- 
sion of  the  land,  if  he  was  entitled  to  it  at 
the  time  when  he  brought  the  suit. 

.  But  it  is  said  for  the  special  respondents 
that  the  Judge  having  thrown  out  the  plaint- 
iff's suit  upon  this  legal  ground  has  not 
enquired  into  the  question  of  title  as  be- 
tween the  plaintiff  and  the  defendants  in 
respect  of  the  10  annas.  It  is  necessary, 
therefore,  that  the  case  should  go  back  to 
the  Lower  Appellate  Court  in  order  that  it 
may  find  as  between  the  plaintiff  and  the 
defendants  whether  the  plaintiff  was  entitled 
to  get  khas  possession  of  the  land  from 
the  defendants  or  •  no,  regard  being  had 
to  the  nature  of  the  plaintiff's  allegation 
and  to  the  facts  which  he  proves.  It  will 
be  for  the  Judge  to  consider  what  costs  the 
plaintiff  will  be  entitled  to  if  he  succeeds  in 
this  suit. 

Glover,  J. — I  am  of  the  same  opinion. 


The  27th  January  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Female  minors— Custody— -Jurisdiction— Acts 
XL.  of  1858  and  IX.  of  z86i. 

Case  No.  1764  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye,  dated 
the  28th  May  1869,  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated  the 
26th  October  1868. 

Huro   Soonduree   Boistobee  (Plaintiff),  Ap- 
pellant, 

versus 

Joy  Doorga  Boistobee  and  others  (Defend- 
ants), Respondents. 

Baboo  Jogcndronath  Rose  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for  Respond- 
ents. 


Claims  in  respect  to  the  custody  of  a  female  minor 
must  be  preferred  to  the  principal  Civil  Court  of  ori- 
ginal jurisdiction  in  a  district,  which  alone  has  juris- 
diction to  entertain  and  dispose  of  such  applications. 

A  Zillah  Judge  has  power  at  once  to  provide  for  the 
proper  custody  of  the  minor  pending-  the  suit,  and  to 
make  such  order  as  he  shall  think  fit  for  her  ultimate 
custody. 

Hobhouse,  J. — We  think  that  in  this  case 
the  proceedings  of  the  Courts  below  must 
be  set  aside  as  proceedings  held  without 
jurisdiction.  The  plaintiff  in  this  suit  sought 
to  obtain  possession  of  the  person  of  her 
daughter,  a  minor,  found  to  be  of  the  age  of  ten 
years.  Her  statement  was  that  she  had  left 
the  minor  daughter  in  question  in  temporary 
charge  of  the  defendants  whilst  she  was  ab- 
sent ill,  and  now  on  her  return  they  refused 
to  give  the  daughter  up.  Their  statement 
was  that  the  daughter  in  question  had  been 
gifted  to  them  by  the  plaintiff.  But  whatever 
may  have  been  the  statements  on  either  side, 
the  fact  remained  that  the  thing  in  dispute 
was  the  custody  of  a  female  minor  of  tender 
years.  Now,  in  Act  XL.  of  1858,  it  is  de- 
clared generally  by  Section  2  that  the  care 
of  the  persons  of  all  minors  is  subject  to  the 
jurisdiction  of  the  Civil  Courts.  But  by  the 
provisions  of  Act  IX.  of  1861,  there  are  more 
express  declarations  as  to  the  custody  and 
guardianship  of  minors,  and  by  Section  1 
of  that  Regulation,  it  is  enacted  that  any 
relative  of  a  minor,  who  may  desire  to  prefer 
any  claim  in  respect  of  the  custody  of  such 
minor,  must  make  application  to  the  principal 
Civil  Court  of  original  jurisdiction  in  the 
district,  by  which  such  application,  if  prefer- 
red in  the  form  of  a  regular  suit,  shall  be 
cognizable.  When,  therefore,  the  matter 
substantially  in  dispute  between  the  parties  to 
this  suit  was  the  custody  of  the  person  of  the 
female  minor  in  question,  then  application 
should  have  been  made  to  the  principal  Civil 
Court  of  original  jurisdiction  in  the  district, 
and  such  Court  alone  had,  by  the  Act  in 
question,  jurisdiction  to  entertain  such  an 
application  and  to  dispose  of  it.  This  be- 
ing so,  we  think  that  the  Court  below  as  a 
Court  exercising  appellate  jurisdiction,  and 
the  Court  of  the  Moonsiff,  not  being  a  prin- 
cipal Civil  Court  of  the  district  exercising 
original  jurisdiction,  had  no  jurisdiction  to 
entertain  this  particular  suit  before  us,  and 
we,  therefore,  set  aside  the  decisions  of  both 
Courts  as  decisions  passed  without  juris- 
diction. 

Still  the  fact  remains  that  this  was,  in  real- 
ity, an  application  for  the  custody  of  the 
person  of  the  female  minor ;  and  from  cer- 
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tain  findings  of  the  first  Court,  it  would 
seem  as  if  application  for  such  custody  had 
been  made  for  the  purposes  (both  on  the 
one  side  and  on  the  other)  of  leading  to  the 
demoralisation  of  the  minor  in  question. 
The  first  Court  finds  that  "the  parties  to 
this  suit  are  public  prostitutes,  and  the 
daughters  given  and  taken  by  them  are  in- 
tended to  be  prostitutes  ;"  and  then  the  Court 
goes  on  to  say  that,  although  it  is  true  that 
the  plaintiff  is  demanding  her  daughter  with 
the  intention  of  making  her  a  public  pros- 
titute, yet  she,  being  the  natural  mother,  can- 
not be  deprived  of  the  custody  of  her  daugh- 
ter. But  we  do  not  so  read  the  law.  The  care 
of  the  persons  of  minors  is  declared  to  be  in 
the  Civil  Courts.  That  they  have  jurisdiction 
in  the  matter  of  such  care  and  the  custody  of 
the  persons  of  such  minors,  when  that  cus- 
tody is  in  dispute,  is  declared  by  Act  IX. 
of  186 1,  and  especially  by  Section  3  of  that 
Act,  to  be  within  the  jurisdiction  |of  the 
principal  Civil  Court  of  original  jurisdiction 
of  the  district.  Whilst,  therefore,  we  set 
aside  the  decisions  of  the  Courts  below  as 
passed  without  jurisdiction,  we  direct  that 
the  record  be  sent  to  the  principal  Civil 
Court  of  original  jurisdiction,  that  is,  to 
the  Civil  Judge,  that  he  may  entertain  the 
petition  of  the  plaintiff  as  an  application 
under  the  provisions  of  Act  IX.  of  1861, 
and  that  he  dispose  of  the  question  of  the 
custody  of  the  minor  in  accordance  with  the 
provisions  of  that  Act. 

We  would  call  the  attention  of  the  Judge 
to  the  fact  that,  under  the  provisions  of 
Section  2  of  the  Act,  he  would  appear  to 
have  power  to  provide  at  once  for  the  pro- 
per custody  of  the  minor  pending  the  suit ; 
and  that,  under  the  provisions  of  Section  3 
of  the  said  Act,  he  is,  in  the  words  of  the 
»id  Act,  empowered  to  make  such  order  as 
he  shall  think  fit  in  respect  of  the  ultimate 
cwtodv  of  the  minor. 


We  think,  in  the  matter  of  costs,  so  far 
as  this  case  has  gone,  that  each  party  must 
pay  his  own  costs  in  all  the  Courts. 

The  Judge  must  treat  the  evidence  on 
the  record  as  if  it  were  no  evidence  at  all, 
and  must  enquire  into  the  matter  before  him 
altogether  de  novo. 


The  27th  January  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bar/.,  Judges. 

Ouster— Onus  probandi— Evidence— Mouza- 
dar*s  report— Section  x8o,  Code  of  Civil  Pro- 
cedure. 

Case  No.  1831  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Deputy  Commissioner  of  Kam- 
roop,  dated  the  ijth  May  1869,  reversing 
a  decision  of  the  Moonsiff  of  Gowhatty, 
dated  the  ijth  February  1869. 

Rajaram  Kalita  (Plaintiff),  Appellant, 

versus 

Roopa  Kagatee  Kalita  (Defendant),  Re- 

spondenl. 

Baboo  Motee  Lall  Mookerjee  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

* 

Where  plaintiff  alleges  forcible  ouster  in  a  certain 
year,  he  is  bound  to  prove  such  ouster  before  defend- 
ant need  be  called  upon  to  prove  anything. 

The  report  of  a  mou radar,  not  being  that  of  a 
person  competent,  within  the  meaning  of  Section  180, 
Act  VIII.,  1859,  to  report  upon  matters  in  process  of 
judicial  decision,  may  be  disregarded  by  a  Civil  Court. 

Hobhouse,  J. — There  are  three  grounds 
raised  in  special  appeal  before  us.  The  first 
is  to  the  effect  that,  when  the  Courts  have 
found  that  the  suit  was  not  barred  by  limit- 
ation, the  burden  of  proof  ought  to  have 
been  thrown  upon  the  defendant  to  prove 
his  title.  But  the  allegation  in  this  case 
was  that  the  plaintiff  had  been  forcibly 
ousted  in  a  certain  year.  It  was  not,  there- 
fore, until  the  plaintiff  had  proved  such 
forcible  ouster  that  the  defendant  would 
necessarily  be  called  upon  to  prove  any- 
thing. 
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The  second  objection  is  to  the  effect  that 
the  Courts  have  failed  to  try  whether  the 
lands  in  dispute  are  the  ancestral  lands  of 
the  plaintiff.  This  objection,  we  think,  is 
founded  upon  an  error  of  fact.  The  Lower 
Appellate  Court  has,  we  think,  substantially 
tried  and  determined  this  question. 

The  last  objection  is,  that  the  Lower  Ap- 
pellate Court  has  not  considered  a  certain 
report  of  a  mouzadar  which  was  unfavor- 
able to  the  report  of  the  Civil  Court  Ameen, 
which  report  again  was  adverse  to  the 
plaintiff's  claim.  We  think  that  the  Court 
would  have  been  quite  right  had  it  disre- 
garded the  mouzadar's  report  in  question, 
because  it  is  not  denied  that  such  mouza- 
dar is  not  a  person  competent,  within  the 
meaning  of  Section  180,  Act  VIII.  of  1859, 
to  report  upon  matters  in  process  of  judicial 
decision.  He  is  not,  in  short,  an  officer  of 
the  Court  appointed  to  execute  a  commis- 
sion, nor  was  he  a  person  appointed  in  the 
absence  of  such  officer  of  Court. 

The  special  appeal  is  dismissed  with  costs. 


The  28th  January  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Contracts— Ex-parte  decrees— Section  337,  Act 

VIII.,  1859. 

Case  No.  1884  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Dinagepore,  dated  the 
iyth  May  1869,  modifying  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  30th  January  1869. 

Sreenath  Chowdhry  and  others  (Defendants), 

Appellants, 

versus 

Mr.  John  James  Grey  and  another  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboos  Hem  Chunder  Banerjee  and  Oopen- 
dro  Chunder  Bose  for  Appellants. 

Baboo  Rash  Beharee  Ghose  for  Respondents. 

Plaintiff  took  a  putnee  from  defendants,  and,  as  a  part 
of  the  consideration  for  the  lease,  agreed  to  be  respon- 
sible for  certain  decrees  outstanding  at  the  time  against 
the  defendants.  Thereupon  was  executed  a  second  con- 


tract between  the  parties,  by  which  that  particular 
responsibility  of  paying  the  decrees  was  compromised 
ana  got  rid  of  by  plaintiff  paying  down  a  certain  sum 
of  money.  Subsequently  the  defendants  successfully 
contested  payment  of  one  of  the  decrees,  after  which 
plaintiff  sued  to  recover  the  money  of  which  payment 
had  been  thus  withheld. 

Held  that  as  the  second  contract  had  absolved  plaint- 
iff froTi  all  responsibility  as  regards  the  decrees,  he  was 
not  entitled  to  recover  the  money  claimed  in  the  suit. 

Held  that  Section  3.17,  Act  VIII.  of  1S59,  applies  as 
well  to  ex-parte  decrees  as  to  other  decrees,  the  only 
question  being  whether  the  decision  of  the  Lower  Court 
proceeded  on  a  ground  common  to  all  the  defendants. 

Glover,  J. — Three  points  are  taken  in 
this  special  appeal : — 

(1) — That  the  Dinagepore  Civil  Court  had 
no  jurisdiction  to  try  the  case; 

(2) — That  the  claim  was  barred  by  limit- 
ation ;  and 

(3) — That  the  money  claimed  was  part 
of  the  consideration  paid  for  the  putnee, 
and  that  the  plaintiff  has  no  right  to  recover 
it  from  the  zemindar. 

I  think  it  unnecessary  to  consider  the 
first  two  objections,  as  the  special  appellant 
appears  to  me  to  have  a  good  defence  on 
the  merits. 

The  arrangement  between  the  parties  was 
this  :  The  plaintiff  took  a  putnee  lease 
from  the  defendant,  paying  a  bonus  of 
Rupees  32,500,  and  covenanting  to  take 
upon  himself  all  responsibility  regarding 
pending  and  future  law-suits  in  respect  of 
the  estate.  These  liabilities  included  the 
decrees  against  the  zemindar  for  Rupees 
800  and  Rupees  783  respectively,  and 
these  the  plaintiff  covenanted  to  pay  off. 
On  the  day  the  putnee  lease  was  signed, 
he  made  a  further  arrangement  in  respect 
of  these  two  decrees,  paying  the  sums  due 
on  them  to  the  defendant,  and  taking  from 
him  a  document  which  expressly  declared 
that  his  (plaintiff's)  liability  on  account  of 
them  had  ceased,  and  that  the  defendant 
was  in  consideration  of  the  payment  thus 
made  to  satisfy  the  decrees  himself.  Some 
time  after  this,  the  holder  of  the  decree  for 
Rupees  783,  one  Mohesh  Narain,  took  out 
execution  against  the  judgment-debtor,  the 
zemindar.  The  zemindar,  however,  suc- 
ceeded in  proving  that  execution  of  the 
decree  was  barred  by  limitation,  and  so 
got  rid  of  the  claim  without  paying  any- 
thing. 

The  plaintiff  now  sues  to  recover  this 
money,  the  Rupees   783,  that   is,  from   the 
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defendant,  on  the  ground  that  he,  plaintiff, 
only  made  himself  liable  for  the  payment 
of  the  decree,  and  that,  as  that  has  not 
been  paid,  the  money  ought  to  revert  to 
him. 

It  appears  to  me  that  he  ought  not  to 
succeed  in  this.  Even  if  his  first  contract 
with  the  defendant  did  not  include  a  case 
such  as  has  occurred — a  proposition  I  am 
not  disposed  to  agree  to — his  second  cer- 
tainly did.  He  paid  the  Rupees  783  pn  the 
understanding  that  he  was  by  that  payment 
released  from  all  further  liability  on  accoimt 
of  Mohesh  Narain's  decree ;  and  if  that  ar- 
rangement has  been  carried  out,  I  do  not 
see  what  else  he  can  ask  for. 

The  defendant  contracted  not  to  pay  the 
Rupees  783  to  Mohesh  Narain,  but  to  satisfy 
the  decree  and  to  ensure  the  plaintiff's  not 
being  asked  to  pay  the  money.'  This  he 
has  done,  and  I  do  not  think  that  the  plaint- 
iff is  entitled  to  ask  him  how  he  has  done 
it  It  is  sufficient  for  the  plaintiff  that  he 
has  been  borne  harmless,  and  has  not  been, 
and  never  can  be,  asked  to  satisfy  the  decree, 
li  the  defendant  has -contrived  to  get  rid 
of  his  decree-holder  otherwise  than  by  pay- 
ing him  his  money,  that  is  a  matter  with 
which  the  plaintiff  has  no  concern.  Sup- 
pose, for  instance,  that  the  defendant  had 
compromised  with  Mohesh  Narain,  and  in- 
duced him  to  take  half  his  claim  under  the 
decree,  could  plaintiff  have  sued  for  the 
balance  ?     I  think  not. 

It  appears  to  me,  therefore,  that  the  sum 
claimed  by  the  plaintiff  was  part  of  the 
consideration-money  of  the  putnee,  and 
that  the  defendant  has  fulfilled  his  part  of 
the  contract. 

The  judgment  of  the  Lower  Appellate 
Court  is  reversed,  and  the  plaintiff's  suit 
dismissed  with  costs. 

Hobhousc,  J. — The  plaintiff  in  this  case 
sued  to  recover  a  certain  sum  of  money 
under  the  following  circumstances  :  He 
said  that  he  had  taken  a  putnee  lease  of 
certain  landed  property  from  the  defendants, 
the  proprietors  of  those  properties,  on  the 
following  considerations,  namely — a  pay- 
ment in  cash  of  a  sum  of  32,000  rupees  and 
the  responsibility  undertaken  by  him  to 
pay  certain  decrees,  one  of  them  for  the 
moneys  now  in  question,  outstanding  at  the 
time  of  the  putnee-contract  against  the 
defendants.  He  then  went  on  to  aver  that 
he  had  paid  over  the  amount  of  the  decrees 


for  which  he  was  responsible  in  cash  to 
the  defendants,  in  order  that  the  defendants 
might  pay  the  amount  of  those  decrees  to 
the  decree-holders ;  that  thereafter  the 
defendants  contested  the  payment  of  the 
decree  successfully  with  one  of  the  decree- 
holders,  and  had  thereby  kept  the  amount 
paid  by  him,  the  plaintiff,  into  the  defend- 
ants' hands,  in  their  own  pocket;  and  upon 
these  transactions  the  plaintiff  contended 
that  the  money  paid  in  cash  for  satisfaction 
of  the  decrees  to  the  defendants  was  paid 
to  them  in  trust,  and  that,  as  they,  defend- 
ants, had  not  fulfilled  the  trust,  that  is, 
they  had  not  paid  the  moneys  in  question, 
but  that  they  put  them  into  their  own 
pocket,  therefore  the  plaintiff  was  entitled 
to  recover  the  said  moneys. 

The  Lower  Appellate  Court  has  taken  the 
plaintiff's  view  of  the  case,  and  has  given 
him  a  decree  for  the  moneys. 

In  special  appeal,  besides  other  objections 
in  bar  of  the  suit  altogether,  there  is  taken 
one  objection  on  the  merits,  which,  I  think, 
is  fatal  to  the  plaintiff's  case.  The  pleader 
for  the  defendants,  special  appellants, 
contends  that  the  moneys  in  question,  or 
rather  the  responsibility  to  pay  the  decrees 
which  had  reference  to  the  moneys  in 
question,  were  a  part  of  the  consideration 
for  which  the  putnee  was  sold  to  the 
plaintiff;  but  that  there  was  a  subsequent 
deed  executed  between  the  plaintiff  and 
the  defendants  by  which  that  particular 
responsibility  of  paying  the  debts  was 
compromised  and  got  rid  of  by  a  sum  of 
money  paid  down;  and  this  being  so,  the 
moneys  paid  to  them,  the  defendants,  by 
the  plaintiff  were  not  paid  to  them  in  trust 
to  satisfy  the  decrees,  but  were  paid  to  them 
in  full  satisfaction  of  that  part  of  the  plaint- 
iff's consideration  for  the  putnee  by  which  in 
the  putnee  contract  he  made  himself  respon- 
sible for  the  amount  of  the  decrees.  The 
question  then  before  us  is  whether,  upon  the 
interpretation  of  the  putnee-lease  of  the  1st 
Choit  1269,  and  a  release  executed  between 
the  parties  of  the  same  date,  the  sums  of 
money  in  dispute  before  us  were  paid  to  the 
defendants  absolutely,  or  were  simply  depo- 
sited with  them  as  agents  to  execute  a  trust. 

I  think  there  can  be  no  sort  of  doubt  that 
the  moneys  in  question  were  paid  to  the  de- 
fendants absolutely.  The  first  agreement 
between  the  parties  was  that,  as  a  part-con- 
sideration of  the  putnee-lease,  the  plaintiff 
should  be  responsible  for  the  amount  of  the 
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decrees,  but  that  arrangement  was  evidently 
not,  as  it  exactly  stood,  agreeable  to  either 
party.  Thereupon  was  executed  a  second 
contract,  namely,  the  release  in  question, 
and  by  this  release  the  plaintiff  did,  in  real- 
ity, absolve  himself  from  the  responsibility 
of  paying  the  decrees  by  giving  a  certain 
sum  of  money  down.  The  words  of  the  re- 
lease  seem  to  me  to  leave  no  doubt  upon  this 
point.  The  release  recites  the  lease,  and 
then  goes  on  to  declare  on  the  part  of  the 
defendants,  special  appellants  before  us,  that 
they  have  received  a  certain  sum  of  money 
down  in  payment  of  the  decrees  for  which 
the  plaintiff  had  made  himself  responsible  un- 
der the  lease,  and  that,  in  consideration  of  the 
payment  of  those  moneys,  plaintiff  had  been 
absolved  from  all  responsibilities  as  regards 
those  decrees.  If,  after  the  execution  of  this 
release,  the  defendants  have  been  so  for- 
tunate as  to  escape  payment  of  one  of  the 
decrees  altogether,  that  seems  to  me  to  make 
no  difference  in  reading  the  contract  between 
the  parties.  By  the  first  contract,  the  plaint- 
iff would  have  been  liable  for  the  amount 
of  the  decree,  or  would  have  been  liable  to 
contest  the  payment  of  that  decree.  But  he 
elected  not  to  lake  that  risk  and  that  respon- 
sibility, but  preferred  to  pay  a  certain  sum 
of  money  down,  and  be  absolved  from  such 
risk  and  responsibility  ;  and  this  being  so,  he 
cannot  now  turn  round  and  seek  to  escape  the 
contract  of  release,  and  ask  to  have  his  money 
re-paid.  In  this  view  of  the  case,  I  think 
upon  the  merits  that  the  money  claimed  by 
the  plaintiff  of  the  defendants  was  not  due 
upon  the  contract  between  the  parties,  and 
that  the  suit  must  be  dismissed  with  costs 
in  all  the  Courts. 

I  may  mention  that  the  plaintiff,  respond- 
ent, has  objected  that  we  cannot  reverse  the 
whole  of  the  decrees  of  the  Courts  below,  be- 
cause only  one  of  the  defendants  is  now  spe- 
cial appellant  before  us,  and  because  an  ex- 
parte  decree  was  given  against  the  other 
defendant ;  and  the  pleader  for  the  special 
respondent  has  urged  that,  in  this  stale  of 
fact ,  the  ex-parte  decree  cannot  be  set  aside 
otherwise  than  as  provided  by  Section  119 
of  Aft  VIII.  of  1859.  I  think,  however, 
that  the  provisions  of  Section  337  of  the 
Act  leave  no  doubt  as  to  what  the  decision 
ought  to  be  upon  this  point.  The  words  of 
that  Section  are:  "  If  there  be  two  or  more 
plaintiffs,  or  two  or  more  defendants  in 
a  suit,  and  the  decision  of  the  Lower  Court 
proceed  on  any  ground  common  to  all,  any 
one  of  the  plaintiffs  or  defendants  may  appeal 
against  the  whole  decree,  and  the  Appellate 


Court  may  reverse  or  modify  the  decree  in 
favor  of  all  the  plaintiffs  or  defendants."  No 
distinction  is  made  in  the  provisions  of  this 
Section  between  decrees  between  parties  or 
decrees  ex-parie]  and  all  that  it  seems  to 
me  that  we  have  to  look  to  in  order  to 
ascertain  whether  the  case  before  us  is  to 
be  regulated  by  the  provisions  of  that  Sec- 
tion is  whether  ihe  decision  of  the  Lower 
Court  proceeded  on  any  ground  common  to 
all  the  defendants.  It  is  not  disputed  that 
the  decision  in  this  instance  did  proceed  on 
such  common  ground,  and  it,  therefore,  seems 
to  me  that  we  can,  in  special  appeal,  reverse 
the  whole  of  the  decision  of  the  Court 
below. 


The  28th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Evidence— Conviction— Removal  from 

office. 

In  the  matter  of 

• 

Gungadhur  Roy,  Civil  Court  Ameen  of 

Jessore. 

Mr.  Montriou  for  the  Petitioner. 

When  the  evidence  is  insufficient  to  convict  a  person 
of  an  offence  in  a  criminal  trial,  he  cannot  be  removed 
from  office  on  the  ground  of  that  offence  ;  if  there  are 
other  circumstances  in  his  conduct  warranting  his  re- 
moval from  office,  they  should  be  stated  and  proved. 

I  think  that  the  order  of  the  Judge  in  the 
case  of  this  Ameen .  cannot  be  supported. 
It  appears  that  one  Radha  Chuckerbutty  was 
convicted  on  trial  by  the  Court  of  Session  of 
having  given  an  illegal  gratification  to  Gun- 
gadhur Roy,  an  Ameen  of  the  Civil  Court. 
Gungadhur  Roy  himself  was  charged  before 
the  Magistrate  with  having  received  that 
illegal  gratification,  but  the  Magistrate,  not 
finding  sufficient  evidence  to  warrant  his 
being  committed  for  trial,  ordered  him  to  be 
discharged.  But  the  Judge,  on  the  trial  of 
Radha  Churn  Chuckerbuity,  expressly  found, 
behind  Gungadhur  Roy's  back,  that  the 
offence  of  which  Radha  Churn  Chuckerbutty 
was  charged  with  the  abetment  had  been 
committed,  and  thereupon  the  Judge  called 
upon  Gungadhur  to  give  any  explanation  he 
might  wish  of  his  conduct  with  a  view  of 
deciding  whether  he  should  be  allowed  to 
retain  his  appointment.  He  heard  the 
Ameen's  explanations,  and  examined  the 
witnesses  whom  he  cited. 
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I  do  not  wish  to  say  that  the  Judge  might 
not  have  made  an  order  in  the  Ameen's 
case  somewhat  of  this  nature  that  "  although 
the  Ameen  cannot  be  convicted  of  having 
received  an  illegal  gratification,  yet  there  are 
circumstances  in  his  conduct  which  I  am  of 
opinion  render  it  improper  that  he  should 
retain  the  office  of  an  Ameen,  because  this  is 
an  office  of  considerable  importance  and 
great  trust,  and  a  person  who  has  committed 
irregularities  and  improprieties  such  as  I 
find  him  to  have  committed,  ought  not  to 
continue  in  that  office  ;  "  but  then  those  cir- 
cumstances of  irregularity  or  impropriety 
ought  to  be  matters  of  distinct  charge 
against  him  and  ought  to  be  substantiated  by 
evidence  given  in  his  presence. 

It  seems  to  me  quite  clear,  on  reading  the 
decision  of  the  Judge  in  this  matter,  that 
that  which  he  has  found  the  Ameen  guilty  of 
is  not  any  irregularity  or  impropriety  of  the 
kind  I  have  mentioned,  but  really  the  charge 
of  having  received  the  illegal  gratification, 
and  although  he  has  in  effect  in  his  own  mind 
convicted  the  Ameen  on  that  charge,  and 
upon  that  charge  has  dismissed  him  from 
office,  yet  he  records  in  his  decision  that  the 
evidence  given  before  him  would  not  be 
sufficient  to  convict  him  of  that  offence.  It 
seems  to  me  that  if  a  man  is  to  be  removed 
from  office  upon  the  ground  of  his  having 
committed  a  particular  offence,  there  is  no 
niode  of  separating  the  evidence  on  which,  or 
toe  means  by  which,  he  is  to  be  convicted  of 
the  offence  for  that  purpose  from  the  evi- 
dence on  which,  or  the  means  by  which,  he 
n&y  be  convicted  of  that  offence  in  a  crimi- 
nal trial.  It  seems  to  me  that  the  Judge's 
doty  in  this  case  is,  if  he  considered  the 
evidence  against  Gungadhur  Roy  to  be  such 
as  he  seems  to  have  considered  it,  to  order  a 
committal  of  the  Ameen  for  trial  in  order 
lhat  his  guilt  or  innocence  might  be  finally 
and  fairly  determined.  I  do  not  think  that 
he  could,  on  the  one  hand,  say  that  the  evi- 
dence against  him  was  insufficient  to  war- 
rant a  conviction  of  the  offence,  and  in  the 
same  breath  say  that  for  that  offence  he 
must  be  discharged  from  his  office.  I  have 
said  before  that,  it  was  quite  open  to  the 
J&dge  to  say  that,  although  the  offence  with 
*hich  the  Ameen  was  charged  was  not  sub- 
stantiated, there  were  other  circumstances  in 
the  case  which  made  it  improper  to  continue 
Jj*  Ameen  in  office,  but  as  I  have  also  said 
wore,  those  circumstances  ought  to  have 
j*en  distinctly  stated  and  clearly  proved. 
1  wink,  therefore,  that  the  Judge's  order  dis- 


missing the  Ameen  for  the  offence  of  receiv- 
ing the  illegal  gratification  must  be  set  aside, 
without  prejudice  to  any  further  order  which 
the  Judge  after  proceedings  properly  taken 
may  think  fit  to  make. 


The  31st  January  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Milter,  fudges. 

Landlord    and  tenant — Rights  of  occupancy — 
Civil  Court's  decree— Execution. 

Case  No.  2251  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Dacca,  dated  the  18th 
June  1869,  reversing  a  decision  of  the 
Deputy  Collector  of  Manickgnnge,  dated 
the  20th  February  1869. 

Rajah  Sutto  Churn  Ghossal  (Intervenor), 

Appellant, 

versus 

Gouree  Pershad  Roy  (Plaintiff)  and  another 
(Defendant).  Respondents. 

Baboos  Ob  hoy  Chum  Bote  and  Hem  Churn 
Banerjee  for  Appellant. 

Baboos  Romesh  Chunder  Milter  and  Nuleet 
Chunder  Sein  for  Respondents. 

If  a  ryot  has  a  right  of  occupancy  and  insists  on 
that  right,  he  impliedly  undertakes  to  give  a  kubooleut 
at  fair  and  equitable  rates  if  his  landlord  requires  him 
to  do  so.  But  if  the  right  of  occupancy  is  absent,  the 
ryot  can  only  remain  on  the  land  by  the  permission  of 
the  landlord,  viz.,  on  such  terms  as  may  be  agreed  upon 
between  the  landlord  and  himself. 

A  Civil  Court  alone  can  execute  a  Civil  Court's  decree 
for  possession  of  land. 

Phear,  J. — It  is  somewhat  curious  that 
the  Lower  Appellate  Court  has  decreed  a  ku- 
booleut .  against  the  ryot,  defendant,  not* 
withstanding  the  fact  is  found  that  the  in- 
tervenor has  been  bond  fide  in  receipt  of 
the  rent  before  and  up  to  the  time  of  bring- 
ing the  suit.  For  I  need  hardly  say  that 
under  Section  77,  Act  X.  of  1859,  upon  the 
finding  of  such  a  fact,  it  became  the  duty  of 
the  Lower  Appellate  Court  to  dismiss  the 
plaintiff's  suit. 

It  appears  to  me  further  that  the  suit 
ought  to  have  been  dismissed  on  the  very 
case  which  the  plaintiff  himself  put  before 
the  Court. 
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A  kubooleut  is  a  matter  of  agreement. 
If  a  ryot  has  a  right  of  occupancy  and 
insists  on  that  right,  he  impliedly  undertakes 
to  give  a  kubooleut  at  fair  and  equitable 
rates  if  his  landlord  requires  him  to  do  so. 
But  if  the  right  of  occupancy  is  absent,  the 
ryot  can  only  remain  on  the  land  by  the 
permission  of  the  landlord,  viz.,  on  such 
terms  as  may  be  agreed  upon  between  the 
landlord  and  himself;  and  consequently 
Section  8  of  Act  X.  of  1859  lays  down  that 
ryots  not  having  rights  of  occupancy  are 
entitled  to  pottahs  only  at  such  rates  as  may 
be  agreed  upon  between  them  and  the  per- 
son to  whom  the  rent  is  payable. 

Now,  the  plaintiff  in  this  suit  starts  his 
case  with  the  allegation  that  the  defendant 
has  not  a  right  of  occupancy.  He  does  not 
allege  that  he  had  ever  received  rent  from 
him,  and  he  makes  no  mention  of  any  thing 
whatever  having  occurred  between  him  and 
the  defendant  from  which  it  could  be  inferred 
that  there  was  any  agreement,  express  or 
implied,  on  the  part  of  the  defendant  to  take 
a  pottah  on  any  terms  whatever,  and  I  do 
not  understand  that  there  was  any  evi- 
dence given  in  this  case  to  show  that  the 
parties  had  even  entered  upon  negotiations 
for  such  an  agreement. 

It  seems  to  me  perfectly  clear  that  there 
was  no  ground  upon  which  the  Collector's 
Court  could  lawfully  direct  the  defendant  to 
execute  a  kubooleut,  and  the  plaint  ought  to 
have  been  dismissed  upon  the  showing  of  the 
plaintiff  himself. 

I  have  difficulty  in  understanding  how 
the  Lower  Appellate  Court  persuaded  itself 
that  it  was  bound  to  give  the  plaintiff  a  de- 
cree in  the  face  of  the  express  provisions  of 
Act  X. ;  for  certainly  if  the  plaintiff  has  a 
judgment  of  the  Civil  Court  for  possession 
of  this  land,  the  Civil  Court  is  the  place 
to  which  he  ought  to  have  recourse  in  order 
to  obtain  execution  of  the  Civil  Court's  de- 
cree. 

The  Lower  Appellate  Court  appears  to 
have  misunderstood  certain  reported  *  deci- 
sions of  this  Court  in  which  it  has  been  said 
that  the  Collector  must  give  effect  to  a 
decree  of  the  Civil  Court.  Those  decisions 
were  given  in  cases  where  the  Collector  had 
decreed  in  favor  of  the  zemindar  merely 
upon  the  facts  proving  possession  and  re- 
ceipt of  rent,  notwithstanding  that  decisions 
of  the  Civil  Courts  were  produced  before 
him  by  which  the  zemindar  was  declared 
not  to  be  entitled  to  the  rent. 


We  thi nk  that  the  appeal  must  be  decreed ;  the 
judgment  of  the  Lower  Appellate  Court  must 
be  reversed;  and  the  plaintiff's  suit  must 
be  dismissed  with  costs  in  all  the  Courts. 


The  31st  January  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Malicious  prosecution — Cause  of  action— Clause 
3,  Section  6, Act  XI.,1865— Jurisdiction— Small 
Cause  Court. 

Case  No.  2292  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah,  dated 
the  2 1  si  July  i86g,  affirming  a  decision 
of  the  Moonsiff  of  Noornuggur%  dated 
the  1 2th  May  1869. 

Bhyrub    Chunder    Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Mohendro  Chuckerbutty  and  others  (Defend- 
ants), Respondents. 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

A  suit  cannot  be  brought  for  a  malicious  prosecution 
when  the  prosecution  ends  in  the  conviction  of  the  per- 
son against  whom  it  is  directed. 

Quoere. — When  a  complaint  is  dropped  by  the  prose- 
cutor while  in  the  hands  of  the  police,  does  the  cause  of 
action  to  the  party  charged  in  a  suit  for  damages  accrue 
at  the  time  when  the  information  was  first  laid  ? 

The  phrase  "  actual  pecuniary  damage"  as  used  in 
Clause  3,  Section  6,  Act  XL  of  1S65,  has  reference  to 
pecuniary  loss  to  the  plaintiff's  property  or  estate.  A 
Small  Cause  Court  has  no  jurisdiction  where  a  suit  is 
brought  for  damages  on  account  of  an  alleged  per- 
sonal injury. 

Phear,  ^.-We  think  that  the  Subordi- 
nate Judge  ought  not  to  have  dismissed  the 
suit  on  the  ground  of  limitation.    The  plaint 
complained   that  the  defendant  had  malici- 
ously, with   intent  to  defame  the  character 
of  the  plaintiff  and  to  injure  his  reputation, 
caused    information   to  be   laid   before    the 
police  charging  the  plaintiff,  and  amongst  other    , 
things,    with  having  caused  abortion  in    the 
case  of  a  certain  woman  who  was  named,  ■ 
and  that  the  defendant  did  this  without  any  " 
reasonable  cause. 

No  objection  was  made  to  this  suit  in  the 
Court  of  first  instance  on  the  ground  of  limit-   4 
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alibn,  and  there  are  certainly  not  materials 
enough  on  the  record  to  enable  us  to  judge 
whether  the  suit  was  brought  within  time 
or  not. 

The  Subordinate  Judge  assumes  that  the 
cause  of  action  accrued  when  the  informa- 
tion was  first  lodged  before  the  police.  But 
the  plaint  speaks  of  the  complaint  having 
been  rejected  on  the  14th  of  January  1868. 
It  does  not  appear  that  there  was  any 
evidence  before  the  Court  to  show  when  or 
in  what  manner  the  complaint  was  rejected. 
If  it  had  properly  come  before  a  criminal 
tribunal  competent  to  determine  the  matter 
upon  its  merits,  then,  no  doubt,  a  cause  of 
action  would  not  accrue  to  the  plaintiff  until 
those  merits  had  been  determined  by  that 
tribunal  in  his  favor.  A  suit  cannot  be 
brought  for  a  malicious  prosecution,  when 
the  prosecution  ends  in  a  conviction  of  the 
person  against  whom  it  is  directed ;  and  for 
this  simple  reason,  namely,  it  is  a  material 
ingredient  in  the  cause  of  action  that  the 
prosecution  should  have  been  instituted 
without  reasonable  and  probable  cause.  But 
if  the  tribunal,  which  is  by  law  empowered 
to  judge  of  the  justness  of  the  charge,  con- 
victs the  person  against  whom  the  complaint 
is  made,  it  is  impossible  to  say  that  the 
prosecution  was  instituted  and  maintained 
without  reasonable  or  probable  cause.  And, 
moreover,  it  would  be  a  monstrous  thing  if 
every  body,  who,  in  the  interests  of  the 
public,  prosecuted  an  offender  to  conviction, 
thereby  rendered  himself  liable  to  an  action 
for  damages. 

If,  however,  the  complaint  never  came 
before  the  Magistrate  at  all,  but  was  dropt 
by  the  prosecutor  while  it  was  in  the  hands 
of  the  police,  the  plaintiff's  cause  of  action 
probably  accrued,  as  the  Subordinate  Judge 
has  held  that  it  did  accrue,  when  the  inform- 
ation was  first  laid. 

Had  the  issues  of  limitation  been  raised  in 

the  first  Court,  the  parties  would  have  been 

able  to  adduce  evidence  which  would  have 

served  to  make  these  points  in  the  case 

clear;  and  we  therefore  think  that,  having 

regard  to  the  imperfect  state  of  the  record 

in  this  respect,  the  Lower  Appellate  Court 

ought  not  to  have  decided  the  suit  on  this 

issue,  when  no  opportunity  had  been  given 

to  the  parties  for  contesting  it.    In  short, 

*s  the  record  at  present  stands,  certainly  it 

is  not  left  beyond  doubt  when  the  cause  of 

action  actually  did  accrue,  and  the  parties 

were  never    afforded    the    opportunity    of 

making  this  matter  clear  to  the  Court. 
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Under  these  circumstances,  it  seems  to 
us  that  the  decision  of  the  Subordinate 
Judge  ought  to  be  reversed,  and  the  case 
should  be  remanded  to  him  for  trial  on  the 
merits.    Costs  will  abide  the  event. 

I  omitted  to  say  with  regard  to  the  pre* 
liminary  objection  taken  by  the  respondent 
that  we  think  the  cause  of  action  exhibited 
in  the  plaint  does  not  fall  within  the  latter 
portion  of  'the  3rd  Clause  of  Section  6, 
Act  XI.  of  1865.  By  that  Clause  suits  for 
the  recovery  of  damages  on  account  of  an 
alleged  personal  injury  are  excluded  from 
the  jurisdiction  of  the  Small  Cause  Courts 
unless  actual  pecuniary  damage  shall  have 
resulted  from  the  injury. 

We  think  that  an  action  for  damages  on 
account  of  defamation  of  character  is  an 
action  for  damages  on  account  of  an  alleged 
personal  injury.  Defamation  of  character, 
in  our  opinion,  is  a  personal  injury;  but  we 
do  not  read  the  words  which  follow: 
"  unless  actual  pecuniary  damage  shall  have 
resulted  from  the  injury,"  to  mean  all  damage 
which  can  be  measured  by  money.  No 
action  for  damages  will  lie  in  a  Civil  Court 
unless  the  damage  complained  of  is  of  such 
a  nature  that  the  law  will  consider  it  capa- 
ble of  being  measured  in  money,  and  if  there- 
fore the  words  "  actual  pecuniary  damage" 
in  this  Clause  were  co-extensive  with  "da- 
mage which  is  capable  of  being  measured  in 
money,"  then  this  Clause,  while  pretending 
in  terms  to  exclude  from  the  jurisdiction  of 
the  Small  Cause  Courts  some  suits  for  da- 
mages on  account  of  alleged  personal  injury, 
would  really  have  the  effect  of  including  all 
such  suits  within  that  jurisdiction,  and 
would  therefore  be  a  useless  repetition  of 
the  body  of  the  Section  itself. 

It  appears  to  us  that  this  was  not  the 
intention  of  the  Legislature,  and  that  the 
words  which  I  have  quoted,  and  which  are 
added  to  the  1st  part  of  the  Clause,  must 
have  been  added  with  the  intention  of 
separating  some  particular  cases  of  damages 
on  account  of  alleged  personal  injury,  and 
distinguishing  them  from  the  general  class 
of  such  cases.  In  our  view,  "actual  pecu- 
niary damage,"  as  there  used,  has  reference 
to  pecuniary  loss  to  the  plaintiff's  property 
or  estate.  It  might  well  be  an  immediate 
consequence  of  personal  injury  that  the 
sufferer  came  to  be  so  many  rupees  out  of 
pocket,  or  his  estate  worth  so  many  rupees 
less  than  it  otherwise  would  have  been. 

Nothing  of  this  kind  is  alleged  by  the 
plaintiff  to  have  occurred  in  this  case,  and 
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we  read  the  plaint  as  seeking  for  the  reco- 
very of  damages  on  account  of  an  alleged 
personal  injury  solely,  without  reference  to 
any  actual  pecuniary  loss. 

We  therefore  think  that  the  suit  was  one 
which  could  not  be  entertained  in  the  Small 
Cause  Court,  and  consequently  that  a  spe- 
cial appeal  does  lie  to  this  Court. 


The  31st  January  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Reviews— Limitation. 
Case  No.  407  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Sarun,  dated 
the  joth  July  i86g. 

Roy  Goodur  Suhaye  (JuJgment-debtor), 

Appellant, 

versus 

Achebur  Lall  (Decree-holder),  Respondent. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose,  Tarucknath 
Sein,  and  Bama  Churn  Banerjee  for 
Respondent. 

Where  an  application  for  review  of  an  order  in  exe- 
cution, made  after  90  days  from  the  order,  xvas  granted 
simply  on  the  ground  that,  in  the  execution -case  of 
another  person  upon  the  same  decree,  the  decision  which 
apparently  proceeded  upon  the  same  ground  as  the 
decision  in  this  case  had  been  reversed  by  the  Hi^h 
Court : 

Hbld  that  the  order  admitting  the  review  was  open 
to  appeal,  and  must  be  set  aside. 

Jlfarkby  J.-We  think  that  in  this  case 
the  appellant  has  made  out  his  ground  of 
appeal.  He  appeals  against  an  order  of 
the  Subordinate  Judge  of  Sarun  admitting 
an  application  for  review  after  the  expira* 
tion  of  90  days  of  his  former  order. 


The  order  which  was  the  subject  of 
review  was  an  order  in  execution  of  a  de- 
cree passed  on  the  12th  December  1868. 
The  application  for  review  was  not  made 
until  the  21st  May  1869,  and  the  only 
ground  upon  which  the  review  was  sought 
was  that,  in  the  execution-case  of  another 
person,  But  apparently  upon  the  same  decree, 
the  decision  of  the  Subordinate  Judge,  which 
proceeded  apparently  upon  the  same  gronnd 
as  his  decision  in  this  case,  had  been 
reversed  by  the  High  Court.  No  other 
ground  had  been  stated  in  the  application 
for  review,  and  none  other  has  been  stated 
before  us. 

The  Subordinate  Judge,  however,  has  con- 
sidered that  there  was,  under  the  circum- 
stances, just  and  reasonable  cause  for  the 
delay,  and  has  admitted  the  review  by  his 
order  of  the  30th  July  1869. 

We  think  this  case  precisely  falls  within 
the  ruling  of  the  Full  Bench  reported  at 
page  181,  Volume  IX.,  Weekly  Reporter, 
where  it  is  laid  down  that  the  reversal  by 
a  Court  of  appeal  of  any  decree  or  order 
in  another  case  is  no  ground  for  admitting 
a  review  after  the  expiration  of  go  days, 
and  that  the  order  of  the  Lower  Court  ad- 
mitting a  review  under  such  circumstances 
is  open  to  appeal. 

Our  attention  has  been  drawn  to  two 
cases,  one  reported  at  page  184,  Volume 
XII.,  Weekly  Reporter,  and  the  other  re- 
ported at  page  183,  Volume  II.,  Bengal"  Law 
Reports.*  As  regards  the  first  of  these 
cases,  it  is  not  necessary  for  me  to  say  any- 
thing more  than  that  we  should  be  in  this 
case  governed  by  the  decision  of  the  Full 
Bench,  and  not  by  the  decision  of  a  Divi- 
sion Bench ;  and  as  regards  the  second,  I 
have  simply  to  observe  that  it  was  a  case 
under  Section  15  of  the  Charter,  where  the 
Court  refused  to  interfere  on  the  ground 
that  the  Moonsiff  had  rightly  or  wrongly 
exercised  jurisdiction  in  a  matter  where  he 
had  jurisdiction.  I  am  unable  to  see  any 
distinction  between  the  case  now  before  us 
and  that  decided  by  the  Full  Bench  referred 
to  above,  and  acting,  therefore,  upon  the 
principle  laid  down  in  that  decision,  I  am 
bound  to  say  that  the  order  of  the  Subordi- 
nate Judge  admitting  the  review  in  this 
case  must  be  set  aside,  and  this  appeal 
allowed  with  costs. 

Bayley,  J. — I  concur. 
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The  31st  January  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart,,  Judges. 

Special  appeal — Sections  170  and  246,  Code  of 
Civil  Procedure  —  Section  15,  High  Court 
Charter  Act. 

In  the  matter  of 

Dhunput  Singh,  Petitioner, 

versus 

lndar  Chunder  Doogur  and  others,   Opposite 

Party. 

Mr.  R.  7\  Allan  for  Petitioner. 
No  one  for  Opposite  Party. 

A  party  to  a  certain  proceeding-  instituted  under 
Section  246,' Act  VIII.  of  1S59,  having  been  summoned 
to  give  evidence,  did  not  attend.  The  Court,  considering 
that  his  absence  was  without  lawful  excuse,  decided 
the  matter  before  it  with  reference  to  the  provisions 
Qi  Section  170  of  the  Civil  Procedure  Code.  It  was 
then  attempted  to  move  the  High  Court  under  Section 
15  of  the  34  and  25  Victoria,  C.  104,  to  set  aside  the 
order  as  passed  without  legal  evidence. 

Held  that  such  action  would  be  substantially  a 
special  appeal,  which  could  not  be  allowed  with  refer- 
ence to  Section  246. 

Loch,  J. — Wjs  are  asked  by  the  petitioner 
to  set  aside  an  order  of  the  Subordinate 
Judge  of  Rajshahye,  dated  the  30th  De- 
cember 1869,  on  the  ground  that  the 
Judge's  order  passed  under  Section  170,. 
Act  VIII.  of  1859,  is  not  in  accordance 
with  law,  it  having  been  passed  upon  no 
legal  evidence  ;  and  the  application  is  sup- 
ported by  a  reference  to  a  Full  Bench 
decision  in  the  case  of  Gobind  Coomar 
Chowdhry,  reported  in  page  520  of  the  7th 
Volume  of  the  Weekly  Reporter. 

We  find  that  a  commission  was  issued  by 
the  Subordinate  Judge  of  Rajshahye  to  the 
Judge  of  Moorshedabad,  directing  him  to 
examine  one  Dhunput  Singh,  who  was  the 
objector  in  a  case  of  execution  of  decree 
before  the  Subordinate  Judge.  The  Judge 
of  Moors  he  dab  ad  summoned  him  to  attend 
his  Court  on  a  particular  day.  Dhunput 
Singh  excused  his  attendance  on  the  ground 
that  he  was  too  sick  to  attend  the  Court,  and 
submitted  a  certificate  of  theT  Civil  Surgeon. 
The  decree-holder  objected  that  Dhunput 
Singh  was  not  too  sick,  and  applied  that 
the   Civil    Surgeon     might    be     examined. 


After  the  Civil  Surgeon  had  been  examined, 
the  Judge  ordered  a  fresh  summons  to  be 
issued  requiring  Dhunput  Singh  to  attend 
the  Court.  But  the  officer  charged  with 
the  execution  of  the  summons  reported  that 
he  was  unable  to  serve  it,  as  Dhunput  Singh 
had  left  for  Calcutta.  The  Judge  of  Moor- 
shedabad  returned  the  commission  to  the 
Subordinate  Judge,  who  disposed  of  the 
case  in  the  absence  of  Dhunput  Singh,  the 
objector,  under  the  provisions  of  Section 
170. 

The  case  before  the  Subordinate  Judge  is 
one  under  the  provisions  of  Section  246, 
Act  VIII.  of  1859,  and  in  such  a  case  no 
appeal  is  permitted ;  and  it  appears  to  us 
that  the  petitioner  in  this  case  is  now  try- 
ing to  get  this  Court  to  admit  an  appeal 
under  the  provisions  of  Section  15  of  the 
Act  XXIV.  and  XXV.  Victoria,  when  no  ap- 
peal is  allowed  by  law. 

The  case  quoted  by  Mr.  Allan  in  support 
of  the  petition  does  not,  we  think,  apply 
to  this  case.  In  that  case,  the  Subordinate 
Judge  refused  to  exercise  jurisdiction  which 
the  law  had  given  him,  and  this  Court  then 
held  that,  where  an  officer  refuses  to  exercise 
the  jurisdiction  which  he  has  under  the  law, 
the  High  Court  may  require  him  to  exercise 
that  power.  In  the  present  case,  the  Lower 
Court  has  not  refused  to  exercise  its  juris- 
diction, but  has  disposed  of  the  case  on  th,Q 
evidence  before  it ;  and  we  do  not  see  how, 
under  the  Section  of  the  Act  of  Parlia- 
ment quoted,  we  can  interfere.  We  therefore 
reject  this  application. 

Hobhouse,  J. — Shortly  and  simply  speak- 
ing, the  contention  before  us  is  this  : — 

The  petitioner  was  a  party  to  a  certain 
proceeding  instituted  under  the  provisions 
of  Section  246,  Act  VIII.  of  1859.  He  was 
summoned  to  give  evidence  personally  in 
those  proceedings.  He  did  not  attend,  for 
what  reason  it  seems  to  me  immaterial 
now  to  consider.  But,  as  a  matter  of  fact, 
he  did  not  attend.  The  Court  which  had 
to  come  to  a  decision  upon  the  proceedings 
under  Section  246,  considered  that  the 
petitioner  had  failed  to  comply  with  the 
order  without  lawful  excuse,  and  the  Judge 
of  that  Court,  therefore,  decided  the  matter 
before  him  with  reference  to  the  provisions 
of  Section  170  of  the  Code  adversely  to 
the  petitioner.  The  substance  of  the  con- 
tention before  us  now  is  that,  when  the 
Court  came  to  this  decision  adversely  to 
the  petitioner,  there  was  no  legal  evidence 
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6n  which  the  Court  was  entitled  to  come 
to  that  decision.  If,  therefore,  we  were 
to  grant  the  rule  in  this  case,  we  should 
have  to  determine  whether,  as  a  matter  of 
law,  there  was  legal  evidence  entitling  the 
Court,  to  come  to  that  decision,  that  is  to 
say,  we  should  have  to  determine  what 
would  be  substantially  a  special  appeal,  as 
it  is  technically  called,  against  the  order  of 
the  Court  given  under  the  provisions  of 
Section  246.  But  the  law  says  (Section 
246)  that  there  shall  be  no  appeal  against 
such  order.  Therefore,  it  seems  to  me 
that  we  should,  in  fact,  be  overriding  the 
law  if  we,  by  granting  the  rule  in  this 
instance,  in  substance,  gave  a  special  appeal 
where  the  law  forbade  it. 

I  agree  for  these  reasons  in  rejecting  the 
application. 


The  1  st  February  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Execution— Limitation. 

Case  No.  416  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  3rd 
June  18  6g,  reversing  an  order  of  the  Sud- 
der  Moonsiff  of  that  District,  dated  the  2Qth 
December  1868. 

Khodie  Lall  (Decree-holder),  Appellant, 

versus 

1   Biswasoo  Koonwar  (Judgment-debtor), 

Respondent. 

Baboo  Khettur  Mohun  Mookerjee  for 

Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

An  application  for  execution  of  a  decree,  dated  6th 
September  1865,  was  made  one  day  beyond  three  years 
from  that  date,  1.  e.,  on  the  7th  September  i86S,  the  6th 
having  been  a  Sunday  :  Held  that  the  application  was 
not  within  time. 

Bayley,  J. — I  am  of  opinion  that  this  ap- 
peal must  be  dismissed  with  costs. 

The  decree  is  dated  the  6th  September 
1865.  -A  petition  for  execution  was  put  in 


on  the  9th  July  1868,  but  the  case  was  sub- 
sequently struck  off. 

On  the  7th  September  1868,  there  was 
another  application  for  execution,  but  this 
was  one  day  beyond  the  three  years  of  the 
date  of  the  decree  in  consequence  of  the 
previous  day,  viz.,  the  6th  September,  being 
a  Sunday. 

Upon  these  facts,  the  Lower  Appellate 
Court  has  held,  with  reference  to  the  Full 
Bench  case  reported  at  page  5,  Small  Cause 
Court  References,  Volume  III.,  Weekly  Re- 
porter, that  the  application  was  beyond 
time. 

In  special  appeal,  it  is  contended,  first, 
that  the  Lower  Appellate  Court  has  over- 
looked the  application  of  the  9th  July  1868, 
which  kept  the  decree  in  force  ;  and,  second- 
ly, that  the  Full  Bench  decision  does  not 
apply  to  execution-cases,  and  that,  as  the 
last  day  fell  on  a  Sunday,  the  application 
made  on  Monday  next  was  perfectly  within 
time. 

As  to  the  first  point,  we  can  hardly  ima- 
gine that  the  Judge  has  overlooked  the 
application  of  the  9th  July  1868,  when 
that  Court  specifically  cites  it ;  and  it  cer- 
tainly cannot  be  said  that  the  Lower  Appel- 
late Court  was  pressed  with  this  point  when 
it  distinctly  records  that  the  plea  urged 
before  it  was  not  this  first  one  here,  but  the 
second,  to  which  we  now  proceed. 

The  decision  reported  in  the  Weekly  Re- 
porter, Volume  III.,  Full  Bench  cases,  is  not 
shown  to  have  been  set  aside.  It  is,  however, 
contended  that  in  Volume  X.,  Weekly  Re- 
porter, page  5,  Phear  and  Hobhouse,  JJ., 
have  laid  down  the  principle  that  the  day 
of  application  must  be  excluded  from  calcu- 
lation, and  that,  adopting  this  principle,  and 
excluding  the  7th  September  1868,  the 
application  is  within  three  years.  That 
construction  of  the  case,  however,  seems  to 
be  very  doubtful,  for  the  judgment  goes 
on  to  say  that  the  decree  in  that  case  was 
of  the  9th  July  1864,  and  the  application 
for  execution  was  dated  the  9th  July  1867, 
and  that  the  words  "  preceding  the  appli- 
cation" must  mean  three  years  within  the 
date  of  application.  Now,  three  years  with- 
in the  date  of  application  must  exclude 
the  day  of  application.  But  be  that  as 
it  may,  I  am  of  opinion  that  the  Full 
Bench  decision  is  that  which  we  should 
follow,  and  that  no  principle  has  been  laid 
down  in  that  decision  that  the  date  of  ap- 
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plication  must  be  excluded  from  the  com- 
putation. 

On  these  considerations  I  think  that  the  ap- 
plication of  the  7th  September  was  not  within 
time,  and  that,  when  the  decree  was  of  the  6th 
September  1865,  even  excluding  the  date  on 
which  it  was  passed,  it  was  the  duty  of  the 
judgment-creditor  to  apply  within  three 
calendar  years  of  the  6th  September,  that 
is,  at  some  time  prior  to  the  7th  September 
1868.  He  did  not,  however,  put  in  his 
application  within  that  period,  and  conse- 
quently his  present  petition  is,  in  my  opi- 
nion, out  of  time. 

I  would  therefore  dismiss  this  appeal 
with  costs. 

Markby,  J. — I  am  of  the  same  opinion. 
I  think  that,  according  to  the  doctrine  laid 
down  in  the  Full  Bench  decision  in  Weekly 
Reporter,  Volume  III.,  a  decree  is  to  be 
held  barred  as  soon  as  the  three  years  have 
expired  from  the  date  of  that  decree,  and 
that  accordingly  this  decree  was  barred  on 
the  6th  September  1868.  The  only  thing 
that  raises  any  doubt  in  my  mind  is  the 
decision  reported  at  page  5  of  the  10th  Week- 
ly Reporter;  and  although  it  is  a  little  diffi- 
cult to  understand  exactly  the  first  part  of 
the  judgment  which  lays  down  the  princi- 
ple of  calculation,  it  seems  quite  clear  that, 
when  the  learned  Judges  came  to  that  part 
of  the  judgment  where  they  apply  the  prin- 
ciple to  the  facts  of  the  case,  they  arrive 
exactly  at  the  same  result  at  which  we  have 
arrived  in  this  case.  The  learned  Judges 
in  that  case  say :  "  The  date  of  the  final 
decree  in  the  present  case  was  9th  July 
1864,  and  this  application  for  execution  was 
"  made  on  the  9th  July  1867 ;  that  being  so, 
"the  application  in  this  case  was,  in  our 
"opinion,  made  just  within  the  three  years." 
I  think  it  is  quite  clear  that,  when  the  learned 
Judges  say  that  the  applicant  coming  on 
the  9th  July  1867  to  execute  a  decree  of 
the  9th  July  1864  was  just  within  time, 
they  mean  that  it  was  made  on  the  very 
last  day  of  the  three  years,  and  that  the  appli- 
cation of  the  decree- holder  on  the  10th  July 
would  be  too  late. 

Applying  the  same  calculation  to  this 
case,  1  think  that  the  present  application 
on  the  7th  September  is  too  late,  and  that 
we  have,  under  the  decisions,  no  power  to 
extend  the  time  in  consequence  of  6th  Sep- 
tember falling  on  a  Sunday. 
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The  2nd  February  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Decree — Execution — Shares. 

Case  No.  528  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  First  Subordinate  Judge  of  the  24- 
Pergunnahs,  dated  the  10th  September 
r86g. 

Annoda  Pershad  Mookerjee  and  others 
(Decree-holders),  Appellants, 

versus 

Troyluckhonath  Paul  Chowdhry  and  others 
(Judgment-debtors),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Romesh  Chunder  Milter  for 
Respondents. 

Plaintiff,  having-  only  partially  succeeded  in  a  suit 
against  R,  G,  and  others,  for  possession  of  certain  land 
with  mesne-profits,  appealed  to  the  High  Court,  who 
gave  him  a  decree  with  costs.  Upon  this,  all  the  defend- 
ants, except  R  and  G,  applied  for  a  review,  and  obtain- 
ed a  modification  of  the  High  Court's  judgment,  such  as 
left  the  I-ower  Court's  decree  standing  against  R  and  G 
alone.     Plaintiff  then  applied  for  execution. 

Held  that  the  only  thing  that  the  plaintiff  could  do 
in  these  circumstances  was  to  ask  for  delivery,  in  the 
mode  prescribed  in  Section  224,  Code  of  Civil  Procedure, 
of  the  shares  and  interest  of  R  and  G,  but  that  the 
Court  in  execution  was  not  authorized  to  make  any  en- 
quiry into  the  extent  or  amount  of  those  shares  in  re- 
lation to  the  other  defendants. 

Jackson,  J.— Is  this  case,  the  plaintiff 
sued  one  Ram  Gopal,  Govind  Monee,  and  a 
number  of  other  persons,  to  obtain  posses- 
sion of  225  beegahs  of  land  with  mesne- 
profits.  Some  of  the  defendants  succeeded  in 
establishing  their  claim  to  a  part  of  the  land 
sued  for,  but  the  plaintiff  obtained  from  the 
High  Court  in  appeal  (the  judgment  of- the 
Court  below  being  reversed)  a  decree  for  212 
beegahs,  with"  wassilat  and  costs. 

After  that  decree  had  been  made,  several 
of  the  defendants,  that  is  to  say,  all  of 
them,  except  Ram  Gopal  and  Govind  Monee, 
had  made  several  applications  for  review  of 
judgment,  and  this  the  Court  allowed  on  the 
ground  that  notice  of 'the  appeal  of  the 
plaintiff  had  not  been  served  upon  tbem. 
In  consequence  of  this,  the  Court  direct 
that  its    previous    judgment  should  be  so 
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modified  as  to  leave  standing  a  decree  against 
Ram  Gopal  and  Govind  Monee,  but,  as  re- 
gards the  other  defendants,  affirmed  the 
decision  of  the  Court  below. 

This  was  in  the  year  1865.  The  plaintiff 
has  now  applied  for  execution  of  his  decree, 
and  that  which  he  asked  the  Court  to  do 
was  to  order  delivery  to  him  of  the  property 
in  dispute,  and  attachment  and  sale  of  the 
property  of  the  judgment-debtors  in  satis- 
faction of  his  claim  for  wassilat  and  costs, 
directing  the  prayer  for  execution  specifically 
against  Ram  Gopal  and  Govind  Monee. 

Upon  that,  Troyluckhonath  and  others 
appeared  before  the  Court  below,  and  objected 
to  the  execution ;  and  a  statement  was  made 
on  behalf  of  some  of  the  parties  that  the 
share  of  Ram  Gopal  and  Govind  Monee 
amounted  only  to  13  gundahs  of  the  pro- 
perty in  dispute. 

Upon  this  allegation,  and  without  appa- 
rently going  into  evidence  on  the  point,  the 
Subordinate  Judge  appears  to  have  decided 
that  the  plaintiff  could  obtain  execution  for 
the  alleged  share  of  those  two  persons,  that 
is,  for  13  gundahs,  and  no  more,  and  he 
made  an  order  accordingly.    . 

Against  that  order,  the  plaintiff  appeals 
to  us. 

It  appears  to  me  that  the  application  of 
the  plaintiff  to  execute  his  decree  was  not 
drawn  up  in  the  proper  form.  It  contained 
no  reference  to  the  notification  of  the  decree 
by  the  Court  made  on  the  application  to  re- 
view, and  it  was  couched  in  such  terms  as 
to  lead  the  Court  to  suppose  that  he  was 
entitled  to  delivery  of  the  whole  of  the  pro- 
perty in  dispute,  but  that  he  merely  sought 
execution  against  these  two  persons. 

I  confess  that  I  find  some  difficulty  in 
understanding  why  the  order  made  on  the 
application  to  review  took  its  present  form. 
I  should  have  been  inclined  to  think  that, 
in  the  circumstances  of  the  case,  the  Court, 
on  receiving  the  application  to  review  its 
judgment,  ought  to  have  ordered  the  whole 
appeal  to  be  dismissed  ;  but  as  the  order 
stands,  the  plaintiff  has  a  decree  operative 
against  two  persons,  Ram  Gopal  and  Govind 
Monee,  apparently,  therefore,  to  the  extent 
of  their  shares  or  interest ;  while  as  regards 
the  other  defendants,  and  therefore,  I  pre- 
sume, as  regards  their  shares  and  interests, 
the  suit  stands  finally  dismissed. 

It  appears  to  me  quite  clear  that  the  only 
thing   that  the  plaintiff  could  have  asked 


the  Court  to  do  in  these  circumstances  was 
to  order  delivery  to  him,  in  the  mode  pre- 
scribed by  Section  224  of  the  Code  of  Civil 
Procedure,  of  the  shares  or  interests  of  the 
two  defendants,  Ram  Gopal  and  Govind 
Monee.  Upon  such  application,  the  duty 
of  the  Court  was  quite  simple.  I  appre- 
hend the  Court  was  not  authorized  to  make 
in  these  proceedings  any  enquiry  as  to  the 
extent  or  amount  of  the  share  of  those  two 
persons  in  relation  to  the  other  defendants, 
but  that  the  plaintiff  ought  to  have  been 
allowed  to  seek  as  against  them  whatever 
remedy  he  might  be  entitled  to  in  other  pro- 
ceedings. 

I  think,  therefore,  and  the  parties  before 
us  to-day  agree,  that  the  decision  of  the 
Court  below  ought  to  be  amended  by  strik- 
ing out  that  portion  of  it  which  finds  any 
specific  share  to  have  belonged  to  the  two 
defendants,  Ram  Gopal  and  Govind  Monee, 
and  that  the  execution  of  decree  ought  to 
be  restricted  to  ordering  delivery  in  the 
mode  already  indicated  of  the  share  of  Ram 
Gopal  and  Govind  Monee,  whatever  that 
may  be. 

That,  of  course,  refers  to  the  land  itself. 
In  regard  to  wassilat  and  costs,  it  appears 
to  be  impracticable  to  make  any  order  in  re- 
gard to  the  amount  which  the  plaintiff  can 
recover.  There  is  no  means  of  ascertaining 
in  these  proceedings  what  wassilat  has  been 
received  by  those  two  persons,  and  conse- 
quently what  amount  of  costs  are  to  be 
assessed  thereon.  Each  party  will  pay  his 
own  costs. 

Glover,  J. — I  am  of  the  same  opinion. 


The  3rd  February  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Pre-emption— Shureek— Separation  of  shares — 

Evidence. 

Case  No.  11 09  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  22nd  February  1869,  affirming  a 
decision  of  the  Sudder  Ameen  of  that 
District,  dated  the  26th  May  1868. 
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Gureeboollah  Khan  and  others  (Plaintiffs), 

Appellants, 

versus 

Kebul  Lall  Mitter  and  others  (Defendants), 

Respondents, 

Moulvie  Mahomed  Yusoof  for  Appellants. 

Baboo  Chunder  31  ad  hub  Ghose  for 
Respondents. 

The  term  shureek  cannot  be  restricted  to  cases  in 
which  the  parties  enjoy  the  property  jointly.  In  the 
contemplation  of  Mahomedan  Law,  those  who  occupy 
other  houses  in  the  same  mansion  are  regarded  as  part- 
ners together  with  the  person,  the  sale  of  whose  share  in 
a  bouse  gives  rise  to  the  question  of  pre-emption. 

The  separate  registry  ot  the  names  of  sharers  in  the 
lemtndar's  sherishtah  is  not  proof  of  separation  of  their 
shares. 

Jackson,  J. — I  think  we  ought  to  reverse 
the  decision  of  the  Courts  below  in  the  case 
before  as. 

The  plaintiffs,  it  seems,  were  descendants 
from  one  Khosaul  Khan,  from  whom  Run- 
man  Khan  was  also  a  descendant  by  another 
son.  Ruhman  Khan  and  the  plaintiffs  held 
certain  lands  which  formed  part  of  an  origin- 
al jumraa  descending  from  this  Khosaul 
Khan,  the  common  ancestor.  But  it  ap- 
pears that  the  lands  which  these  several 
parties  held  bore  jummas  or  rent  which 
were  separately  registered  in  the  zemindar's 
sherishtah. 

The  plaintiff,  it  seems,  inherited,  on  the 
death  of  Ruhman  Khan,  a  6-annas  share  of 
his  property,  the  remainder  of  it  going  to  the 
widows  and  daughter  of  that  person.  These 
ladies  having  sold  their  shares  to  the  defend- 
ant, who  is  a  Hindoo,  the  plaintiffs  set  up 
a  nght  of  pre-emption,  and  brought  the  pre- 
sent suit  upon  that  right. 

The  Subordinate  Judge  has  found  as  a 
matter  of  fact  that  the  custom  of  pre-emp- 
tion prevails  in  the  district  of  Jessore  as 
against  Hindoo  defendants.  He  has  found 
that  upon  the  authority  of  a  decision  of  the 
Additional  Court  of  that  district  which  was 
affirmed  by  this  Court  in  special  appeal,  that 
decision  itself  having  proceeded  upon  the 
authority  of  two  other  decisions  in  the  like 
matter.  But  he  finds  that,  although  such  a 
custom  prevails  in  Jessore,  the  plaintiff  has 
no  right  of  pre-emption,  because,  although 
ne  is  a  co-sharer  in  ihe  jumma  to  which 
all  these  lands  belong,  he  did  not  h  ,ld  his 

Sw^S? Ue  or  i°int,r  with  ^hman  Khan 
or  with  the  vendors.  j 


It  seems  to  me  that  this  is  too  limited  a 
view  of  the  term  partner  or  shureek  as  con- 
templated by  the  Mahomedan  Law.  I  am 
not  aware  of  any  authority  for  restricting 
the  word  shureek  to  cases  in  which  the 
parties  enjoyed  the  lands,  or  the  property  of 
which  the  share  is  in  the  dispute,  jointly  or 
ijmalee,  as  spoken  of  by  the  Court  below. 
On  the  contrary,  it  appears  to  me  that  the 
language  of  the  Mahomedan  Law  indicates 
that  such  joint  occupation  was  not  contem- 
plated. We  find  in  Baillie's  Digest,  page  477, 
the  following  passages:  "Within  the  man- 
"  sion  which  is  situate  in  a  street  without 
"  a  thoroughfare  which  has  several  owners, 
"  there  is  a  house  belonging  to  two  persons, 
"  and  one  of  them  sells  his  share  in  it.  The 
"  right  of  pre-emption  belongs  first  to  the 
"  partner  in  the  house,  then  to  the  partners 
"  in  the  mansion,  and  next  to  the  people  in 
"  the  street." 

It  seems,  therefore,  that,  in  the  contem- 
plation of  Mahomedan  Law,  if  that  passage 
be  correct  (and  it  is  not  alleged  that  it  is 
incorrect),  those  who  occupy  other  houses 
in  the  same  mansion  are  regarded  as  partners 
in  the  mansion  together  with  the  person 
who  sells  his  share  in  the  house  so  con- 
tained. 

It  was  contended  that  parties  in  such  a 
position  as  this  are  rather  neighbours  than 
co-sharers.  1  do  not  know  that  this  is  of 
much  importance,  because,  if  the  party 
claiming  his  right  of  pre-emption  set  out 
fully  the  circumstances  on  which  that  right 
was  rested,  it  seems  to  me  that  the  Court 
ought  not  to  reject  his  claim,  because  he  may 
have  called  himself  a  shureek  rather  than 
a  neighbour.  But  looking  at  the  exposi- 
tion of  the  law  in  the  passage  I  have  read, 
it  seems  to  me  that  the  plaintiff  really  was 
a  partner,  and  as  such  that  he  was  entitled 
to  claim  as  a  shureek  the  right  of  pre-emp- 
tion which  the  Mahomedan  Law  attaches  to 
that  character.  1  think,  therefore,  that  the 
plaintiff  was  entitled  to  a  decree  in  this 
case,  and  that  ihe  decision  of  the  Lower 
Appellate  Court  must  be  set  aside  with  all 
costs. 

Note.— After  judgment  was  delivered, 
Bahoo  Chunder  Madhub  Ghose  observed  that 
it  was  not  admitted  that  the  plaintiff  had  in- 
herited a  6-annas  share  of  the  estate  of 
Ruhman  Khan.  If  not,  it  was  the  business 
of  the  vakeel  to  correct  the  statement  ei- 
ther at  once  or  in  his  agreement  for  the 
special  respondent.    But  he  made  no  such 
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correction.  Nor  does  it-  make  much  differ- 
ence in  the  case,  inasmuch  as  whether  the 
plaintiff  did  so  inherit,  or  not,  he  and 
Rub  man  Khan  were  both  descended  from 
Khosaui  Khan  to  whom  the  whole  property 
originally  belonged,  of  which,  different  por- 
tions had  descended  to  the  plaintiff  and  to 
the  defendant's  vendor. 

Glover,  J. — I  concur  in  thinking  that  the 
judgment  of  the  Lower  Appellate  Court 
should  be  set  aside ;  but  I  should  prefer  put- 
ting this  decision  upon  the  fact  that  the 
Lower  Appellate  Court  has  come  to  the  con- 
clusion that  there  was  a  separation  between 
the  parties  to  this  suit,  namely,  the  person 
claiming  the  right  of  pre-emption  and  the 
vendor  of  the  defendant,  upon  no  legally 
sufficient  evidence  of  that  fact.  The  mere 
separate  registry  of  the  parties'  names  in  the 
zemindar's  sherishta  does  not  appear  to  me  to 
be  sufficient  proof  of  the  fact  that  any  se- 
paration took  place.  The  registration  might 
have  been  made  for  the  convenience  of  the 
parties  in  regard  to  the  payment  of  their 
quotas  of  rent. 

Primd  facie  the  plaintiff  would  be  a  part- 
ner in  the  property,  he  being  a  co-heir  of 
Ruhman  Khan,  and  as  such  succeeding  to  a 
share  in  his  estate.  It  was  for  the  defendant 
to  rebut  this  presumption,  which,  although  he 
had  opportunity  afforded  him,  he  did  not  do. 


The  3rd  February  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Parties  to  a  suit— Transfer  of  interest 

Case  No.  3030  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofNuddea,  dated  the  2nd  June  r86g, 
affirming  a  decision  of  the  Deputy  Collector 
of  that  District,  dated  the  27th  April  1868. 

Sreenath  Mookerjee  and  others  (Plaintiffs), 

Appellants, 

versus 

Mr.  John  White  and  others  (Defendants), 

Respondents, 


Baboo  Hem  Chunder  Banerjee  for 
Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

In  a  suit  by  putneedars  for  arrears  of  rent,  where 
parties  who  had  subsequently  acquired  an  interest  in  the 
putnee  appeared  and  petitioned  the  Court  assenting  to 
the  suit  being  carried  on  in  the  names  of  the  plaintiffs  : 

Held  that  there  was  a  sufficiently  constituted  suit 
and  a  sufficient  array  of  parties  to  enable  the  Court  to 
give  a  decree. 

Jackson,  J. — It  seems  to  me  that  the 
Lower  Courts  were  wrong  in  throwing  out 
the  plaintiff's  suit  upon  the  technical  ground 
which  they  have  adopted. 

The  suit  was  brought  for  arrears  of  rent 
against  the  defendants  who  were  dur-put- 
needars,  and  was  commenced  by  Peari  Soon- 
duree  and  Jusoda  Debea  as  the  putneedars. 
It  was  not  disputed  that  the  defendants  had 
executed  an  engagement  to  pay  rent  to 
these  two  persons  as  putneedars,  but  it 
came  out  in  the  proceedings  that,  as  to 
Peari  Soonduree,  she  was  not  a  sole  owner 
of  the  putnee  rights  which  she  claimed,  but 
that  these  rights  were  shared  by  her  hus- 
band's brother,  Sreenath  Mookerjee  ;  and  as 
to  Jusoda  Debea,  that  previous  to  the  com- 
mencement of  the  suit,  she  had  executed  an 
ekrarnamah,  by  which  she  assigned  all  her 
rights  to  her  son  Sreekant. 

Upon  these  facts  being  discovered,  it  seems 
that  the  Deputy  Collector  allowed  the  plaint- 
iffs time  to  amend  the  plaint  by  bringing  in 
the  two  persons  named,  as  plaintiffs,  but 
that  the  plaint  was  not  so  amended ;  and 
consequently  the  Deputy  Collector,  after 
reciting  certain  maxims  of  English  Law, 
held  that,  as  the  plaintiffs  were  not  parties 
entitled  to  the  dur-putnee  rent,  their  suit 
could  not  proceed,  and  he  came  to  this  deci- 
sion, although  Sreenath  Mookerjee  for  his 
part,  and  Sreekant  for  his  own  part,  severally 
appeared  by  pleaders  and  put  in  petitions,  in 
which  they  assented  to  the  suit  being  car- 
ried on  in  the  names  of  the  plaintiffs.  It 
seems  also  that,  during  the  pendency  of  the 
suit,  Peari  Soonduree  died,  and  was  repre- 
sented by  Sreenath  himself. 

On  appeal,  the  Zillah  Judge  observed, 
after  reciting  in  somewhat  different  terms 
the  facts  I  have  stated,  "  that  the  defend- 
"  ant's  statement  is  correct,  is  not  denied, 
"  but  it  is  urged  that,  as  neither  Sreenath 
'•  nor  Sreekant  offer  any  objection,  therefore 
"  the  suit  could  proceed.  As  regards  Sree- 
"  kant,  it  is  true  that  he  is  the  son  of  Jusoda 
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"  Debea  ;  but   the  fact  of  her  share   being 

"  abandoned    in  favor  of  her  son  gives  her 

"  no  more  right  to  sue  than  if  she  had  sold 

"  her   share  to  an    utter    stranger.     At  the 

"  time   she   brought  the   suit,   she    had    no 

"  interest  in  the  putnee,   and   consequently 

"  she  had  no  right  to  sue.     Had  the  plaint 

"  been  amended,  as  suggested  by  the  Deputy 

"  Collector,  it  would  have  been  another  thing, 

"  but  the  Court  held  that  he  was  not  wrong 

••  in  deciding  that  a  person  who  had  at  the 

14  time  no   right   or   interest   in  the   putnee 

"  could  sue  for  the  dur-putnee  rents.     The 

*■  case   of  Peari    is   different.     She  has  de- 

"  ceased,  and  Sreenath  has  appeared  in  her 

'*  place.  "  Still,  when  she  made,  not  only  a 

••"  joint    plaint,    but    a    joint    appeal     with 

'•Jusoda,  and  urged  nothing  special  on  her 

"own   behalf,  her  case  must  stand  or  fall 

"  with  Jusoda's." 

I  entirely  fail  to  understand  the  reasoning 
of  the  last  part  of  the  judgment,  inasmuch 
as  it  seems  that  the  plaintiffs  were  allowed 
the  option,  if  they  chose,  of  amending  the 
plaint  by  bringing  in  the  parties  actually 
interested. 

In  reply  to  a  suggestion  that  the  Court 
might  have  done  this  of  its  own  motion  as 
provided  by  Section  73  of  the  Code  of  Civil 
Procedure,  it  was  urged  that  no  correspond- 
ing provision  to  this  exists  in  Act  X.  of 
1859.  No  more,  it  seems  to  me,  is  there 
any  provision  in  Act  X.  for  amending  the 
plaint  by  bringing  in  the  names  of  addi- 
tional parties.  Section  42,  Act  X.  of  1859, 
provides  that,  "  if  the  statement  of  claim  do 
"  not  contain  the  several  particulars  herein- 
"  before  required  to  be  specified  therein,  or 
u  be  not  subscribed  and  verified  as  herein- 
"  before  required,  the  Collector  may  return 
the  statement  to  the  plaintiff,  or  at  his  dis- 
cretion allow  it  to  be  amended.*'  That,  it 
seems  to  mc,  is  the  only  particular  in  which 
a  plaint  under  the  express  terms  of  Act  X. 
of  1859  can  be  amended  It  seems,  there- 
fore, that  there  was  no  more  reason  why  the 
plain  tiffs  themselves  should  be  allowed  to 
amend  the  plaint,  than  that  the  Court  should 
order  these  parties  to  be  placed  on  the 
record. 

Dot  there  was  no  necessity  to  resort  to  ' 
either  of  these  forms.  It  seems  to  me  that, 
when  the  engagement  of  the  defendants  had 
been  executed  in  favor  of  these  parties,  who 
were  the  plaintiffs  oh  the  record,  and  when 
the  parlies,  who  are  stated  to  have  subse- 
quently acquired  their  interest,  appeared  and 
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petitioned  the  Court  assenting  to  the  suit 
being  brought  in  that  way,  there  was  a  quite 
sufficiently  constituted  suit,  and  a  quite  suf- 
ficient array  of  parties,  to  enable  the  Court 
to  give  a  decree  upon  the  plaint,  more  par- 
ticularly in  respect  of  Sreenath  Mookerjee, 
who,  at  all  events,  before  the  conclusion  of 
the  proceedings  in  the  Lower  Appellate  Court, 
had  appeared,  and  was  substituted  on  the 
record  for  Peari  Soonduree. 

* 

It  was  suggested  that,  if  a  decree  were 
given  in  favor  of  this  plaintiff,  the  defendants 
might  be  liable  to  a  second  suit  by  Sreekant 
and  Sreenath,  and  that  it  might  be  necessary 
for  them  to  prove  in  such  a  suit  that  the 
petitions  presented  on  behalf  of  these  two 
persons  in  the  present  suit  had  been,  in  fact, 
presented  by  proper  authority.  That  objec- 
tion, at  least,  cannot  apply  to  Sreenath,  one 
of  the  parties  who  is  now  upon  the  record 
himself  as  a  plaintiff,  and  is  carrying  on  the 
present  appeal ;  nor,  it  Seems  to  me,  can  it 
apply  to  Sreekant,  inasmuch  as  it  has 
never  been  denied  that  Sreenath,  who  pre- 
sented the  petition,  is  the  party  really  enti- 
tled to  the  rent.  Besides  which,  it  seems, 
he  was  examined  on  oath,  and  gave  his 
evidence  to  the  same  effect,  and  there  was 
matter,  therefore,  which  ought  to  have  satis- 
fied the  Court  below  as  to  the  truth  of  the 
statement,  which  was,  moreover,  uncontra- 
dicted. 

Besides  that,  looking  at  the  circumstances 
stated,  it  seems  very  clear  that  the  arrange- 
ment between  Jusoda  Dabea  and  her  son, 
Sreekant,  was  one  of  those  common  arrange- 
ments which  occur  every  day  in  Hindoo 
families.  It  is  very  probable  that  the  ekrar- 
namah  executed  between  these  parties  made 
no  real  change  in  their  respective  rights. 

On  all  these  grounds,  it  seems  to  me  that 
the  Court  below  ought  to  have  given  judg- 
ment on  the  formal  objection  for  the  plaintiff, 
.ind  that  the  suit  ought  not  to  have  been 
dismissed.  The  case,  therefore,  must  go 
back  in  order  that  the  other  issues  arising 
between  the  parties  may  be  disposed  of. 


Glover,  J. — I  concur. 
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The  4th  February  1870. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  W.  Markby, 

Judges. 

Decrees —Amendment —Joint  decrees — 
Execution. 

Case  No.  346  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  14th 
May  i86g,  affirming  an  order  of  the 
Moonsijf  of  Taj  pore,  dated  the  2<)lh 
August  1868.  . 

Aodh  Beharee  Lall  (Decree- holder), 
Appellant, 

versus 

Brojo  Mohun  Lall  (Judgment-debtor), 
Respondent. 

Mr.  R.  E.  Tividale  for  Appellant. 

Moonshee  Mahomed  Yusufiox  Respondent. 

The  joint  nature  of  an  ijmalee  decree  cannot  be  alter- 
ed by  a  subsequent  arrangement  between  the  parties. 

Any  bond-fide  proceeding  taken  to  enforce  a  joint 
decree  by  any  one  of  the  judgment-creditors  within  the 
meaning  of  Section  20,  Act  XIV.  of  1^59,  is  sufficient  to 
keep  the  whole  decree  alive. 

Bayley,  J. — We  are  of  opinion  that,  as  the 
decree  in  this  case  stands  upon  the  record 
as  an  ijmalee,  /'.  e,  joint  decree,  and  as  no 
other  decree  altering  or  modifying  the 
character  of  that  ijmalee  decree  can  be 
shown  to  us,  the  ijmalee  decree  must  be 
considered  in  that  light  only. 

It  is  pressed  upon  us  that  the  first  Court 
has  clearly  mentioned  the  fact  that  the  de- 
cree-holder and  Goburdhun  Lall,  his  partner 
in  the  decree,  by  their  mutual  consent  filed 
a  petition  in  Court,  and  each  got  his  half 
share  in  the  decree  separated,  but  no  such 
petition  or  order  can  be  shown  to  us  in  the 
papers  on  the  record.  Speaking  for  myself, 
I  doubt  very  much  whether  such  a  petition 
or  order  without  an  amended  decree  would 
be  sufficient  to  alter  the  nature  of  the  origin- 
al ijmalee  decree.  Two  cas?* — one  report- 
ed at  page  248  of  the  Sud«Jer  Dewanny 
Decisions  of  1856,  and  the  other  at  page  1, 
Miscellaneous  Rulings,  Volume  I ,  Weekly 
Reporter — have  been  cited  to  us,  which,  to  a 
certain  extent,  support  the  contention  of  the 


special  respondent,  but  I  am  clearly  of 
opinion  that  all  the  later  rulings  of  this 
Court  have  been  to  the  effect  that  a  decree 
must  stand  in  its  original  character  as  a 
final  decree  until  it  is  shown  that  it  has  been 
amended  by,  or  substituted  for,  another  de- 
cree, and  that,  if  there  is  any  proceeding 
taken  to  enforce  the  ijmalee  decree  by  any 
one  of  the  judgment-creditors  within  the 
period  allowed  by  Section  20,  Act  XIV.  of 
1859,  it  is  sufficient  to  keep  the  whole  de- 
cree alive. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  Lower  Appellate  Court,  holding 
that  the  execution  taken  by  the  -other  judg- 
ment-creditor did  not  keep  the  appellant's 
share  of  the  decree  alive,  must  be  reversed, 
and  the  case  remanded  to  that  Court  for 
trial  as  to  whether  the  proceedings  taken  by 
the  other  judgment-creditor  have  kept  the 
present  decree  alive. 

Each  party  should  be  allowed  to  adduce 
evidence. 

We  think,  under  the  circumstances,  the 
appellant  in  this  Court  is  entitled  to  his 
costs. 

Markby,  J. — I  am  entirely  of  the  same 
opinion,  and  I  place  my  judgment  upon  the 
same  ground.  It  seems  to  me  that,  when  a 
question  arises  under  Section  20,  Act  XIV. 
of  1859,  the  Court  must  be  guided  by  the 
decree  that  was  originally  drawn  in  the 
case,  and  not  by  any  arrangement  that  the 
parties  may  have  subsequently  entered  into 
as  between  themselves ;  and  I  think  that, 
under  ihe  recent  rulings  of  this  Court,  we 
are  bound  to  hold  that  in  the  case  of  a  joint 
decree  any  bond-fide  proceeding  taken  by 
any  one  of  the  decree-holders  is  a  sufficient 
proceeding  within  that  Section  to  keep  the 
whole  decree  alive.  I  do  not  mean  to  say 
that  any  subsequent  arrangement  between 
the  parties,  such  as  is  referred  to  in  the  cases 
cited  from  Volume  I.,  Weekly  Reporter, 
and  the  Sudder  Dewanny  Decisions  of  1856, 
mav  not  be  taken  into  consideration  bv  the 
Court  when  the  Court,  under  the  circum- 
stances, considers  that  such  arrangement 
fully  settles  the  dispute  between  the  parties, 
for  the  parties  may,  amongst  themselves, 
enter  into  any  such  arrangement  as  would 
make  it  quite  unnecessary  for  the  Court 
to  proceed  any  farther  in  the  matter ;  but 
such  is  not  the  case- before  us.  In  the  pre- 
sent case,  the  question  of  any  arrangement 
between  the  parties  doe3  not  seem  to  arise 
upon  the  evidence. 
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In  regard  to  the  decision  of  the  Sudder 
Court  cited  before  us,  I  have  only  to  observe 
that  it  was  under  a  different  law  prior  to 
the  passing  of  Act  XIV.  of  1859.  In  re- 
gard to  the  decision  cited  from  Volume  I., 
Weekly  Reporter,  it  appears  to  me  that  the 
facts  in  that  case  are  not  similar  to  those 
before  us  now.  There  the  judgment-debtor 
had  not  acquiesced  in  the  arrangement 
made  between  the  decree-holders,  and  the 
Court  rightly  held  that  the  arrangement  in 
which  the  judgment-debtor  was  no  party 
could  not  give  him  a  better  position  than  he 
would  otherwise  have,  and  enable  him  to 
plead  limitation  against  one  or  other  of  the 
decree-holders  who  may  not  have  taken  any 
proceeding  in  the  matter,  although  it  could 
have  been  done  when  the  judgment-debtor 
had  given  his  acquiescence  in  the  arrange- 
ment. The  obiter  dictum  there,  no  doubt, 
is  in  support  of  the  view  now  contended  for 
by  the  respondent  before  us;  but  with 
all  the  respect  due  to  the  learned  Judges 
who  decided  that  case,  I  am  of  opinion 
that  the  view  now  taken  bv  us  is  in  accord- 
ance  to  the  later  rulings  of  this  Court. 


The  4th  February  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ejectment — Limitation — Res  adjudicata— 
Estoppel  —J  urisdiction. 

Case  No.  168  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  0/  Hazareebagh, 
dated  the  21  si  June  i86g. 

Tekaitnee  Goura  Coomaree  (Plaintiff), 

Appellant, 

versus 

The  Bengal  Coal  Company  and  others 
(Defendants),  Respondents. 

The  Advocate- General  and  Mr.  R.  T.  Allan 
and  Baboos  Unnoda  Pershad  Banerjee, 
Mohesh  Ch  under  Chowdhry,  Boodh  Sein 
Singh,  and  Gopal  Chunder  Chowdhry 
for  Appellant. 

Mr.  G.  C.  Paul  and  Baboo  Sreenaih  Doss 
and  Moonshee  Mahomed  Yusuf  for 
Respondents. 


In  a  suit  for  ejectment  and  mesne-profits  on  the  alle* 
gation  that  the  term  of  the  temporary  leases  under 
which  defendants  had  been  in  possession  had  expired, 
where  defendants  pleaded  that  they  had  held  the  land 
in  mokurruree  for  generations,  and  that  an  ancestor  of 
plaintiffs  h*d  confirmed  their  mokurruree  rights  by  the 
grant  of  a  pottah  : 

Held  that,  if  defendants  could  prove  that  they  had 
held  for  more  than  12  years  previous  to  the  institution 
of  the  suit  under  a  mokurruree  tenure  to  the  knowledge 
of  the  plaintiffs,  the  suit  would  be  barred  by  limitation. 

Held  that  the  judgment  of  a  Moonsiff's  Court  (con- 
firmed by  the  Lower  Appellate  Court)  in  a  suit  for 
arrears  of  rent,  as  to  the  validity  of  the  same  leases 
which  plaintiff  there  set  up,  and  of  the  same  mokur- 
ruree pottah  which  defendants  then  brought  into  Court, 
was  not  conclusive  evidence  in  the  present  case ;  for 
though  an  inferior  Court  has  jurisdiction  to  try  every 
matter  which  is  necessary  for  the  adjudication  of  the 
point  in  contest  before  it,  its  decision  is  not  final  as  re- 
gards other  facts  not  in  contest  before  it. 

Jackson,  J. —  The  plaintiff  brought  this 
suit  to  recover  possession  of  Kooldeah  Gud- 
dee  Karbarbarry,  Pergunnah  Khurukdeah, 
from  the  defendants. 

The  plaintiff  stated  that  the  defendants 
Peeroo  Coomaree  and  others  were  in  pos- 
session of  this  estate  under  temporary  leases, 
the  term  of  which  had  expired,  and  that 
she  was  consequently  entitled  to  dispossess 
them  ;  but  the  defendants  had  set  up  in  a 
former  rent-suit  a  false  mokurruree  tenure  of 
the  estate,  and  had  granted  a  sub-lease  to  the 
other  defendants,  the  Bengal  Coal  Company* 
and,  under  color  of  the  said  false  mokurruree' 
were  preventing  her  from  obtaining  posses- 
sion of  Mouzah  Kooldeah.  The  plaintiff 
accordingly  sued  to  oust  the  defendants, 
and  to  obtain  mesne-profits  from  them. 

The  defendants  Peeroo  Coomaree  and 
others  in  answer  staled  that  thev  and  their 
ancestors  had  held  the  village  of  Kooldeah  in 
mokurruree  for  generations,  and  that  Baha- 
door  Singh,  an  ancestor  of  the  plaintiff,  had 
confirmed  their  mokurruree  rights  by  the 
grant  of  a  pottah  in  the  year  1201  to  their 
ancestor  Kripal  Singh,  and  that  they  had 
all  along  held  possession,  and  had  given  a 
sub-lease  to  the  Bengal  Coal  Company. 

The  Bengal  Coal  Company  were  made 
defendants  in  the  suit,  and  put  forward  their 
claims  to  possession  of  the  village  under 
their  lease  from  the  mokurrureedar  defend- 
ants. 

The  Deputy  Commissioner  of  Hazaree- 
bagh  was  of  opinion  that  neither  the  tempo- 
rary leases  set  up  by  the  plaintiff,  nor  the 
mokurruree  pottah  set  up  by  the  defendants, 
were  valid  or  genuine,  but  that  it  was  proved 
to  his  satisfaction  that  the  defendants  had 
held  this  village  Kooldeah  at  a  fixed  rent 
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for  more  than  12  years  anterior  to  the  in- 
stitution of  the  suit,  and  that  such  holding 
was  adverse  to  the  plaintiff,  and  the  plaint- 
iff's suit  was  consequently  barred  by  the 
Law  of  Limitation. 

In  the  appeal  before  this  Court,  the  Ad- 
vocate-General appeared  for  the  plaintiff, 
appellant,  and  Mr.  Paul  and  Baboo  Sreenath 
Doss  for  the  defendants,  fespondents. 

The  learned  Advocate-General  first  con- 
tended that,  on  the  finding  as  to  the  leases 
put  in  by  the  plaintiff  and  defendants  ar- 
rived at  by  the  Deputy  Commissioner,  the 
plaintiff's  suit  was  not  barred  from  a  hear- 
ing on  the  merits  by  the  Law  of  Limitation. 
He  relied  more  especially  on  a  ruling  of 
Her  Majesty's  Privy  Council,  reported  at 
pages  128  to  135,  Volume  II.,  Bengal  Law 
Reports,  Rajah  Perlahd  Sein,  appellant.  * 
Mr.  Paul,  on  the  other  hand,  contended  that 
that  suit  contained  circumstances  of  a  special 
character,  and  was  not  analogous  to  the  pre- 
sent suit,  and  that,  if  the  plaintiff  had  been 
unable  to  prove  the  leases  which  he  set  up, 
and  which  constituted  his  cause  of  action, 
and  the  defendants'  adverse  holding  for  more 
than  12  years  at  a  fixed  rent  had  been 
established,  the  suit  was  properly  held  to  be 
barred. 

Mr.  Paul  afterwards  contended  that  the 
false  nature  of  the  leases .  set  up  by  the 
plaintiff  and  the  genuineness  of  the  mokur- 
ruree  tenure  by  the  defendants  had  been 
already  tried  and  determined  by  a  compe- 
tent Court  in  the  year  1861,  and  that  that 
decision  in  favor  of  his  clients  was  final  and 
conclusive,  and  the  plaintiff  could  not  re  agi- 
tate that  matter. 

.Counsel  on  both  sides  subsequently  went 
into  evidence  to  prove  the  validity  of  the 
documents  set  up  by  each  side  respectively. 

It  seems  to  me  that,  if  the  defendants  can 
prove  that  they  have  held  Mouzah  Kooldeah 
for  more  than  12  years  previous  to  the  institu- 
tion of  this  suit  under  a  mokurruree  tenure 
to  the  knowledge  of  the  plaintiff,  the  suit 
will  be  barred  by  limitation.  They  do  not, 
however,  allege  that,  at  any  time  beyond 
such  12  years,  they  have  obtained  from  the 
plaintiff  any  such  acknowledgment  of  the 
mokurruree  except  by  the  pottahs  of  the 
year  1201  and  the  receipts  of  the  years 
1205  and  1206  and  1234  and  1235.  The 
genuineness  of  these  papers  are  denied,  and 


*  12  W.  R.,  Privy  Council,  p.  6". 


if  they  are  established  they  prove  the  mo- 
kurruree, and  in  such  case  it  would  not  be 
necessary  to  decide  on  the  question  of  limit- 
ation. The  defendants  allege  that  they  put 
forward  their  mokurruree  rights  in  the  year 
1854  (1261),  inasmuch  as  in  that  year  they 
granted  a  sub- lease  to  the  Bengal  Coal  Com- 
pany, in  which  their  mokurruree  rights  were 
recited,  but  there  is  no  direct  evidence  of 
any  notice  of  this  lease  or  of  its  contents 
being  given  to  the  plaintiff  or  his  repre- 
sentatives. In  the  absence  of  evidence  ihat 
the  plaintiff  or  his  then  representatives 
knew  that  the  defendants  were  then  setting 
up  a  mokurruree  title,  the  defendants  cannot 
be  said  to  have  held  adversely  to  the  plaint- 
iff's present  claim.  It  is  proved  that,  in  the 
year  1859  (1266),  the  plaintiff  was  informed 
of  the  title  set  up  by  the  defendants  ;  but 
this  suit  having  been  brought  within  12 
years  from  that  date,  the  Law  of  Limitation 
will  not  apply. 

With  reference  to  the  next  point  raised 
by  Mr.  Paul,  I  am  of  opinion  that  the  judg- 
ment in  the  rent-suit  passed  by  the  Moonsiff 
in  the  year  i860,  and  confirmed  on  appeal 
by  the  Principal  Assistant  Commissioner  of 
Hazareebagh  in  the  year  1861,  is  not  conclu- 
sive evidence  in  the  present  suit.  The  sub- 
ject-matter of  that  litigation  was  the  ques- 
tion whether  any  arrears  of  the  rent  were 
due  to  the  plaintiff  from  the  defendants. 
It  was  alleged  that,  for  the  three  years 
1264,  1265,  and  1266,  a  few  rupees 
of  rent  had  remained  unpaid,  in  each  year. 
In  order  to  decide  this  question,  it  became 
necessary  to  enquire  into  the  validity 
of  the  leases  now  set  up  by  the  plaint- 
iff, and  which  he  then  set  up,  and  also 
into  the  validity  of  the  mokurruree  pottah 
which  the  defendants  now  set  up,  and  which 
they  then  brought  into  Court.  The  contest 
as  to  whether  the  alleged  arrears  of  rent 
were  due,  in  fact,  turned  upon  the  question 
of  these  documents.  In  order,  then,  to 
decide  as  to  the  arrears  of  rent,  the  Courts 
went  into  evidence  as  to  the  genuineness  of 
the  documents.  But  the  decision  which 
thev  then  arrived  at  is  not  conclusive  in 
the  present  suit,  in  which  the  plaintiff  claims 
to  recover  the  village — a  property  valued  at 
nearly  two  lakhs  of  rupees.  It  is  stated 
that  this  decision  forms  what  in  English 
Law  is  called  an  estoppel.  I  think  it  is 
very  doubtful  whether  any  decision  is  an 
estoppel  except  such  as  would  come  within 
the  provisions  of  Section  2,  Act  VIII.  of 
1859.  If  any  subsequent  suit  had  been 
brought  for  the  alleged  arrears  of  rent  for 
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the  years  1264,  1265,  and  1266,  the  decision 
in  the  former  suit  would  prevent  iis  being 
beard,  supposing  that  the  cause  of  action 
was  the  same.  But  if  a  suit  had  been  pre- 
ferred for  the  rent  of  the  year  1267,  I  am 
not  satisfied,  even  upon  the  English  Law 
Books,  that  the  decision  for  the  former  years 
would  be  what  i  1  English  Law  is  called  an 
estoppel.  It  would  be  evidence  and  most 
important  evidence,  and  it  might  be  a  ques- 
tion whether  it  was  not  to  be  considered  by 
the  Court  conclusive  evidence,  but  I  am  not 
prepared  to  say  that  no  evidence  could  be 
offered  to  prove  any  fact  which  had  been 
found  against  on  the  former  occasion.  But 
the  case  before  us  is  much  stronger  than 
that.  It  has  always  been  held  that  for 
a  decision  to  be  conclusive  evidence  it 
must  not  be  passed  by  an  inferior  Court.' 
If  the  judgment  of  an  inferior  Court  is 
offered  to  prove  the  sime  facts,  but  for 
a  different  purpose,  it  is  admissible  in  evi- 
dence, and  the  proceedings  can  be  looked 
at.  but  the  decision  is  not  conclusive  evi- 
dence. This  rule  is  very  distinctly  laid 
down  in  Starkie's  Law  of  Evidence.  It 
was  also  laU  down  by  the  learned  Chief 
Jaslice  of  this  Court  in  a  decision  at  page 
175,  Volume  VIII.,  Weekly  Reporter.  In 
the  ruling  there  laid  down  I  entirely  concur. 
"  It  is  quite  clear  that  in  order  to  make  the 
"decision  of  one  Court  final  and  conclusive 
'•  in  another  Court,  it  must  be  a  decision  of 
"a  Court  which  would  have  had  jurisdic- 
"tion  over  the  matter  in  a  subsequent  suit 
"in  which  the  first  decision  is  given  in  evi- 
dence as  conclusive."  To  rule  otherwise 
would  bring  about  the  result  that  any  plaint- 
iff  could  oust  the  superior  Courts  of  their 
jurisdiction  by  bringing  a  tentative  case  in 
the  inferior  Courts  for  some  small  matter 
collateral  to  the  real  important  fact  which  is 
in  dispute  between  the  parties.  Looking  to 
the  constitution  of  the  Courts  in  this 
country,  it  would  be  making  over  the  most 
important  suits  to  the  decision  of  the  lowest 
Courts. 

It  may  well  be  that  if  the  plaintiff's 
story  is  true,  he  never  heard  of  the  defend- 
ant's mokurruree  until  he  had  preferred  his 
suit  for  rent  in  the  MoonsifT's  Court,  and  the 
defendant  had  put  in  his  answer.  The  juris- 
diction to  try  this  question  now  in  dispute 
finally  and  conclusively  would  in  such  a  case 
be  given  to  the  Moonsifl  by  the  act  of  the 
defendant.  The  Moonsiff  had,  as  every  in- 
ferior Court  has,  jurisdiction  to  try  every 
matter  which  is  necessary  for  the  adjudication 
of  the  point  which  is  in  contest  before  him, 


whether  it  involves  interests  of  the  largest 
value  or  the  smallest,  but  such  decision  is 
only  final  as  regards  the  fact  which  he  is 
adjudicating  upon.  It  is  not  a  final  adjudi- 
cation for  the  decision  of  other  facts  which 
are  not  in  contest  before  him. 

A  decision  by  Justices  Morgan  and  Shum- 
bhoonath  Pundit  is  quoted,  reported  at  page  3, 
Volume  V.,  ActX.  Rulings,  Weekly  Reporter, 
in  which  the  law  is  laid  down  in  different 
terms,  but  the  question  did  not  on  that 
occasion  directly  arise.  Anoiher  decision  is 
quoted  at  pages  75  and  76,  Volume  X., 
Weekly  Reporter,  but  it  seems  then  to  have 
been  taken  for  granted  that  the  Court  which 
previously  decided  the  question  at  issue  was 
a  Court  of  concurrent  jurisdiction.  At  least 
that  point  was  not  debated  or  taken  into  con- 
sideration, and  finally  the  appeal  was  decid- 
ed on  another  point  altogether.  A  third 
case  is  quoted  at  page  39,  Volume  III.,  Week- 
ly Reporter,  but  it  is  not  certain  that  the 
Judges  then  intended  to  lay  down  a  different 
ruling.  That  was  a  question  as  to  the  va- 
lidity of  a  mokurruree  sunnud,  and  they  lay 
down  that  the  validity  of  the  sunnud  is  still 
open  to  question  in  relation  to  any  other 
matter  than  the  rent-suit,  though  it  must  be 
admitted  that  it  is  difficult  to  reconcile  the 
decision  in  that  case  with  that  dictum.  Mr. 
Justice  Phear,  who  was  one  of  the  Judges 
in  this  case,  has  recorded  his  opinion  on  the 
point  again  in  the  decision  quoted,  page  175, 
Volume  VIII. ,  Weekly  Reporter. 

It  is  necessary,  then,  to  go  into  the  ques- 
tion on  the  merits,  whether  the  kubooleuts 
put  in  by  the  plaintiff  are  genuine  or  not. 
In  deciding  this  point,  I  think  that  the 
Deputy  Commissioner,  has  followed  the  pro- 
per course.  He  has  looked  at  the  former 
decision  on  these  kubooleuts.  He  has  found 
that  some  eight  witnesses  were  then  brought 
forward  to  prove  these  kubooleuts,  and  that 
only  two  of  them  are  now  produced,  and  the 
depositions  of  the  others  are  not  produced, 
though  the  allegation  is  made  that  they  are 
dead.  He  says  that  this  evidence  is  weak, 
and  not  such  as  to  lead  him  to  pronounce 
that  these  kubooleuts  are  genuine.  He 
might  have  added  that  the  evidence  of  Du- 
kum  as  respects  the  lease  of  Mutuk  Kahar 
is  directly  contradictory  of  •the  plaintiff's 
own  case.  If  he  held  this  village  in  lease 
for  five  years  26  or  27  years  ago,  the  plaint- 
iff's allegations  are  false,  as  the  plaintiff  states 
that  for  40  years  the  defendants  have  held  the 
village.  It  is  also  to  be  remarked  that  the 
plaintiff  has  not  now  put  in  the  first  lease  from 
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the  defendants  of  the  year  1233,  upon  which 
the  Principal  Assistant  Commissioner  more 
especially  relied  as  proving  that  the  leases 
were  false. 

But  the  real  question  is  as  to  the  genuine- 
ness of  the  defendants'  mokurruree.  It  is 
said  that  the  plaintiff  is  the  representative 
of  the  Rajah  of  Guddee  Karbarbarry,  and 
that  the  defendants  are  the  representatives 
of  a  younger  brother  of  one  of  those  Rajahs. 
One  of  the  defendants,  Bhotoo  Singh,  has 
been  examined,  and  he  has  given  the  pedi- 
gree of  the  family.  He  states  that  seven 
generations  back,  the  Rajah  was  one  Jugda- 
nund  Singh  and  that  his  younger  brother 
was  called,  as  all  such  younger  brothers  ad- 
mittedly are  called,  Thakoor  Luchmun 
Singh.  Bhotoo  Singh  then  traces  his  own 
and  Nagore  Singh's  descent  from  Luchmun 
Singh.  His  evidence  is  not  contradicted  in 
any  way  by  the  evidence  of  any  other  wit- 
ness. It  is  stated  before  us  that  the  plaintiff 
distinctly  intended  to  allege  that  the  defend- 
ants were  not  descended  from  any  of  the 
Rajah's  brothers.  Although  there  is  no 
distinct  allegation  to  that  effect  in  the  plaint, 
there  is  an  issue  raised  upon  it.  The  "wit- 
nesses for  the  plaintiff  do  some  of  them 
allege  that  defendants  are  not  related  in  any 
way  to  the  Rajahs,  but  when  the  witness 
Dookun  is  examined  as  to  the  pedigree  of 
the  defendants,  he  pleads  ignorance.  The 
witnesses  for  the  plaintiff  name  the  Tha- 
koors  who  held  such  maintenance-grants  as 
the  defendants  claim  to  hold,  and  state  that 
these  are  the  only  relations  of  the  Rajahs. 
Bhotoo  defendant  deposes  that  these  are  the 
relations  of  the  later  Rajahs,  and  there  is  no 
direct  denial  of  the  fact  that  he  descends  from 
Luchmun  Singh.  It  is  curious  that  even  the 
plaintiff  calls  Nagore  Singh,  Thakoor  Nagore 
Singh.  It  is  to  be  inferred  from  this  that  he 
descends  from  some  Rajah's  family,  and  the 
plaintiff  does  not  point  out  from  what  Rajah 
he  descends,  if  not  from  Rajah  Jugdanund 
Singh's  father. 

It  is  asserted  in  the  plaint  that  such  main- 
tenance-grants are  never  mokurruree,  but 
this  fact  is  not  proved.  I  think  there  can  be 
little  doubt  that  the  defendants  Bhotoo  Singh, 
Nagore  Singh,  and  Ablad  Singh  are  descend- 
ants of  Luchmun  Singh,  brother  of  a  former 
Rajah  of  Karbarbarry.  In  proof  that  the 
grant  of  Kooldeah  was  a  mokurruree,  the 
defendants  produce  a  confirmation  of  that 
grant  given  in  1201  by  Rajah  Bahadoor  Singh 
to  Thakoor  Kripal  Singh.  This  document 
comes  from  the  proper  custody.    There  is  evi- 


dence that  it  was  produced  to  the  Coal  Com- 
pany in    1854  (1261),   and  the  grounds   on 
which  the  Deputy  Commissioner  has  rejected 
it  as  suspicious  are  not,  in  my  opinion,  suffi- 
cient.    I  cannot  understand  why  Pergunnah 
Khurukdeah  is  therein  called  Zillah  Khuruk- 
deah.     Koorsee  is  not,  as  he  states,  a  Persian 
word,  but  a  Hindee  expression.    It  is  probably 
a  word  common  to  both  languages.     Wilson's 
Glossary  states  it  is  a  Hindee  word.     The 
word  Soodee  used  with  regard  to  the  year 
is   also   not    quite   intelligible.       But    these 
expressions  are   not  such   as  to  lead    us  to 
reject    the    document.       The    rent    of     13 
rupees  per  annum  as  therein  stated  appears 
to  be  the  profits  from  this  village,  which  the 
Rajah  stated  he  received  from  it  in  a  return 
he  made  to  the  Collectorate  in  the  next  year 
1202.     If  the  document  is   utterly  false,   it 
is   extraordinary    that    these    papers   should 
correspond  on  this  point.     The   sunnud  to 
Kripal   Singh  is  not   directly  supported   by 
the    defendant's    evidence,    as    it    probably 
would    have   been    had    it   been    fabricated. 
Defendants*  witnesses   do  not    depose  who 
Thakoor   Kripal   Singh    was,    and    we   only 
ascertain  that  he  was  a  relative  of  the  family 
from  the  evidence  of  one  of  plaintiff's  wit- 
nesses in  the  former  suit,  viz  ,  Dambur  Singh, 
who  is  now  unable  to  give  his  evidence,  and 
also  of  Jeet  Narain  Singh  who  is  now  dead. 
This    mokurruree   grant  is   supported   by  a 
receipt  for  the  years    1205  and   1206   given 
to  Thakoor  Kripal  Singh  and  another  for  the 
years  1234  and  1235,  given  jointly  to  Sooburn 
Singh,   Beer  Singh,   and  Juggurnath  Singh, 
two  of  whom  appear  in  Bhotoo  Singh's  pe- 
digree as  belonging  to  different  branches  of  the 
family.     Then  again,  Beer  Singh  is  not  men- 
tioned by  the  witnesses,  as  if  the  documents 
had  been  fabricated  to  support  preconceived 
oral  evidence.     It  seems  to  me  that  there  is 
nothing  in  the  assignment  to  Bhugwut  Suhoy 
which  militates  against  these  documents.     It 
is  a  late  document  which  first  came  to  light 
after  the  lease   to   the  Coal  Company   had 
been  given,  and  in  fact  that  Company  is  the 
real  defendant  in  the  case.     It  is  impossible 
not  to  see  that  the  other  defendants  may  be 
interested  with  the  plaintiff  in  setting  aside 
the  mokurruree. 

Upon  the  whole  evidence,  I  come  to  the 
conclusion  that  Nagore  Singh  and  Bhotoo 
Singh  are  descendants  from  one  of  the  Rajahs 
of  Guddee  Karbarbarry;  that  they  and  their 
ancestors  have  held  this  village  Kooldeah  as 
a  mokurruree  maintenance-grant  for  many 
generations ;  and  that  the  leases  put  forward 
by  the  plaintiff  are  false.    I  think,   there- 
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fore,  that  the  Deputy  Commissioner  was 
right  to  dismiss  the  plaintiff's  suit,  and  1 
would  dismiss  this  appeal  with  costs. 

Allusion  was  made  in  the  course  of  the 
argument  in  this  case  to  the  right  of  the 
plaintiff  to  oust  the  defendants  from  the 
minerals,  even  though  the  defendants'  claim 
to  the  mouzah  was  held  good.  In  my  opi- 
nion this  was  not  a  portion  of  the  plaintiffs 
original  claim,  though  it  was  alluded  to  in 
the  argument.  No  authority  was  quoted  in 
support  of  it,  and  as  put  before  the  Court 
I  am  not  prepared  to  admit  that  any  such 
claim  can  be  allowed. 

Kempt  J. — I  concur  in  this  judgment. 
Tne  relationship  of  landlord  and  tenant  is 
admitted  as  existing  between  the  plaintiff 
and  the  defendants,  the  former  alleging  that 
the  defendants  hold  on  a  terminable  lease, 
the  latter  that  they  hold  as  mokurrureedars 
paying  a  quit  rent  of  Rupees  13  per  annum. 
Tne  possession  of  the  defendants  is  not 
adverse.  There  is  nothing  on  the  record  to 
show  that  the  plaintiffs  were  aware  of  the 
mokurruree  title  set  up  by  the  defendants  at 
any  time  more  than  12  years  prior  to  suit. 
Their  knowledge  of  the  title  set  up  by  the 
defendants  appear  to  have  originated  with 
the  rent-suit  which  was  brought  about  nine 
years  before  the  present  suit  was  instituted. 

With  reference  to  the  decisions  in  the 
ren'-suits,  I  am  of  opinion  that  they  cannot 
be  used  as  estoppels.  It  may  be  difficult  to 
reconcile  the  different  decisions  of  this 
Court  which  were  quoted  by  Counsel  on 
both  sides  during  the  argument;  but  looking 
to  the  established  principles  which  govern 
ren*-cases,  I  have  no  doubt  whatever  that 
we  are  not  precluded  from  going  into  all  the 
questions  of  title  raised  in  the  present  suit 
notwithstanding  the  decisions  in  the  rent- 
suits. 

The  parties  in  the  rent-suits  and  in  this 
sail  are,  it  is  true,  the  same,  but  the  subject- 
matter  and  the  cause  of  action  in  the  rent- 
suits  and  in  this  suit  are  not  the  same. 

Issues  may  have  been  laid  down  in  the 
rent-suits  leading  up  to  the  main  question 
for  adjudication  in  those  suits,  viz.,  whether 
any  rent  was  due  or  not,  and  in  order  to 
arrive  at  a  conclusion  on  that  question,  it 
miy  have  been  necessary  inadvertently  to 
go  into  the  question  of  title.  The  remarks 
of  the  Chief  Justice  to  be  found  in  Volume 
VIII.,  Weekly  Reporter,  which  have  been 
quoted  by  Mr.  justice  E.  Jackson,  are  also 
clearly  in  point. 


With   reference  to  the  evidence  adduced 
by  the  plaintiffs  to  support  their  averments 
that  the  defendants  were  holding  on  a  ticca 
lease,    I    entirely   concur    with   the    Lower 
Court  and  Mr.  Justice  E.  Jackson  in  reject- 
ing it  as  unreliable,  but  it  does  not  follow 
that   because   the   plaintiffs   have   failed   to 
establish    this    particular    portion    of    their 
case,  the  Court  is  precluded  from  entering 
into  the  question  of  the  mokurruree ;  for  if 
the  mokurruree  is  not  established,  the  plaint- 
iffs   as   zemindars   would    primd    facie    be 
entitled  to  the  enjoyment  of  the  gross  col- 
lections from  every  mouzah  in  their  zemin- 
daree.     I  consider  that  the  defendants  have 
fully   established    that    they    belong   to   the 
cadet  branch  of  the  family  of  the  Tekaits, 
the  plaintiffs  in  this  suit,  and  that  the  de- 
fendants and  the  Coal  Company  as  deriving 
title  from  them  have  been  holding  Mouzah 
Kooldeah  under  a  mokurruree  grant  of  1201 
made  in  favor  of  Kripal  Singh,  the  ancestor 
of  the  defendants  of  the  first  part  by  Baha- 
door  Singh,  a  former  Tekait. 

The  objections  to  the  authenticity  of  the 
sunnud  of  1201  taken  by  the  Deputy  Com- 
missioner appear  to  me  to  be  wholly  without 
weight.  '  The  use  of  the  term  "zillah"  is 
not  against  the  genuineness  of  the  deed,  for 
that  term  in  former  days  was  used  in  de- 
scribing any  large  tract  of  country.  The 
expression  "  koorsee  dur  koorsee "  is  not 
unmixed  Persian,  but  partly  Hindee  and 
partly  Persian.  Again  the  term  "  Soodee  " 
has  reference  to  the  particular  phase  of  the 
moon.  Moreover,  the  Fuslee  era  is  not 
stated  in  the  deed.  There  is  also  the  cor- 
roborative fact  that  so  far  back  as  in  1202, 
the  grantor  of  the  mokurruree  in  a  kyfeut 
filed  by  him  in  the  Collectorate  recorded  the 
jumma  of  Mouzah  Kooldeah  to  be  13  rupees, 
the  same  jumma  as  that  fixed  by  the  deed  of 
1 20 1  creating  the  tenure. 

The  conduct,  too,  of  the  plaintiffs  has 
not  been-  such  as  to  entitle  them  to  any 
consideration.  If.  the  mokurruree  were  not 
genuine,  and  the  defendants  were  really 
holding  on  a  terminable  lease,  it  is  not  easy 
to  understand  why  the  plaintiffs,  with  the 
knowledge  of  the  claim  set  up  by  the  de- 
fendants to  hold  the  mokurruree  so  far  back 
as  in  1859,  took  no  steps  until  1868  to 
assert  their  zemindaree  rights.  They  also 
stood  by  for  many  years,  and  allowed  the 
Coal  Company  to  sink  shafts,  erect  buildings, 
and  otherwise  lay  out  large  sums  in  mining 
operations. 
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With  reference  to  the  question  of  whether 
the  plaintiffs,  as  zemindars,  are  entitled  to 
the  mineral  products  of  the  soil,  although  the 
mokurruree  may  be  found  to  be  valid  and 
good,  1  am  of  opinion  that  in  the  case  before 
us  they  are  not  so  entitled.  The  sunnud 
which,  I  may  observe,  ratifies  a  former  hold- 
ing, reserves  nothing — no  limit  is  put  to  its 
scope.  The  plaintiffs  did  not  make  the  Coal 
Company  a  party  to  the  suit,  and  they  stood 
by  for  many  years,  and  asserted  no  manner  of 
claim  to  the  coal. 

On  the  whole  case,  I  am  clearly  of 
opinion  that  the  plaintiffs  have  not  made 
out  a  case  entitling  them  to  set  aside  the 
mokurruree,  and  to  enter  upon  the  lands 
in  the  occupation  of  the  sub  lessees,  viz., 
the  Coal  Company.  I,  therefore,  concur  in 
dismissing  the  plaintiffs'  suit,  and  their  ap- 
peal, with  costs  of  both  Courts. 


The  4th  February  187c.    . 
Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Barf.,  Judges. 

Attachment — Alienation. 

Case  No.  1925  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore.  dated 
the  24th  June  1869.  reversing  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  29th  April  1869. 

Bal  Mokund  Mohunt  (Plaintiff), 
Appellant, 

versus 

Ramhit  Doss  and  others  (Defendants), 
Respondents. 

Mr.  R.  T.  Allan  for  Appellant. 

Mr.  Creagh  and  Baboo  Chunder  Mohun 
Sein  for  Respondents. 

Follows  and  explains  the  Full  Bench  decision,  cited, 
ruling"  that  a  private  bond- fide  alienation  of  property 
during  the  continuance  of  an  attachment,  is  not  null  and 
void  against  the  whole  world  but  only  against  the  at- 
taching creditor  and  those  claiming  under  him. 

Hobhouse,  J. — The  facts  of  this  case,  so 
far  as  they  are  material  to  the  point  before 
us,  are  admitted  on  either  side,  and  they  are 


these.  Golam  Molany  Sirdar,  one  of  the 
special  respondents  before  us,  held  two  cer- 
tain decrees  against  one  Motee  Lall  Dobey. 
In  execution  of  these  decrees,  he  attached  the 
immoveable  properties  in  question  in  this 
suit.  While  this  attachment  was  still  sub- 
sisting, that  is,  on  the  26th  Bhadro  1275, 
the  plaintiff  bought  the  properties  attached. 
Then,  on  the  25th  December  1868,  corre- 
sponding with  the  8th  Pous  1275  (that  is, 
after  the  purchase  by  the  plaintiff),  both  the 
decrees  under  which  ,Golam  Molany,  the 
attaching  creditor,  had  attached  the  proper- 
ties in  question,  were  paid  off.  Before, 
however,  the  decrees  had  been  so  satisfied, 
but  after  the  purchase  made  by  the  present 
plaintiff,  that  is,  on  the  27th  Bhadro  1275, 
one  Ram  Gutty  attached  the  same  property 
in  execution  of  a  decree  which  he  held 
against  the  said  Motee  Lall  Dobey.  Then, 
in  satisfaction  of  this  last  decree,  the  pro- 
perty now  before  us  was  sold  through  the 
Court,  and  the  same  Golam  Molany,  who 
had  been  the  first  attaching  creditor,  became 
the  purchaser  of  the  said  property.  This 
purchase  clearly  interfered  with  the  plaintiff's 
right,  If  he  had  any  right,  under  his  previous 
purchase  of  the  26th  Bhadro  1275,  an^  ne» 
therefore,  sued  in  the  present  case  to  have 
his  right  to  the  property  in  question  declared 
by  virtue  of  his  purchase. 

There  is  no  question  now  but  that  the 
decrees  of  the  first  attaching  creditor  were 
fully  satisfied,  and  that  the  purchase  of  the 
plaintiff  was  a  bond-fide  purchase  without 
notice  and  for  valuable  consideration  of  the 
property.  In  this  state  of  ficts,  the  Lower 
Appellate  Court  has  held  as  a  point  of  law, 
that  whereas  the  purchase  was  made  when 
the  property  was  still  under  attachment  for 
decrees  which  were  not  then  satisfied,  so 
that  under  the  law  the  purchase  was  null 
and  void,  and  thus  the  subsequent  purchase 
by  the  defendant  Golam  Molany  in  execution 
of  the  decree  of  Ram  Gutty  must  prevail,  and 
the  Court  has  dismissed  the  plaintiff's  suit. 

In  special  appeal,  it  is  contended  that  the 
decision  of  the  Full  Bench*  to  be  found  in 
page  49,  Volume  II, •Full  Bench  Rulings, 
Bengal  Law  Reports,  is  conclusive  on  the 
point,  and  that  the  plaintiffs  purchase  of 
the  26th  Bhadro  1275  »s>  under  that  ruling, 
a  good  purchase  in  law.  On  the  other  hand, 
it  is  contended  that  the  facts  of  this  case  are 
different    from   the    facts    upon    which   the 

*  11  W.  R.,  Original  Side  Appeals,  p.  i. 
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learned  Judges  found  in  the  precedent  quoted ; 
and  that,  inasmuch  as,  beyond  any  doubt, 
the  plaintiff's  purchase  was  made  while 
there  was  an  attachment  of  the  property 
still  subsisting,  so,  under  the  provisions  of 
Section  240,  Aft  VIII.  of  1859,  that  pur- 
chase was  null  and  void. 

No  doubt,  had  the  person  who  raises  this 
objection  been  the  judgment-creditor  whose 
attachment  was  still  subsisting  when  the 
sale  of  the  26th  Bhadro  was  effected, 
there  could  have  been  no  contention  before 
as :  the  sale  must,  under  the  terms  of  the 
law,  have  been  declared  to  be  null  and  void, 
and  so  must  have  fallen  to  the  ground.  But 
here,  in  the  case  before  us,  the  attachment 
which  was  subsisting  at  the  time  of  the  sale 
was  not  the  attachment  of  anybody  through 
whom  the  present  auction-purchaser  Golam 
Molany  derives  his  right,  but  was  the  at- 
tachment of  Golam  Molany  himself  in 
mother  capacity,  viz.,  that  of  decree -holder 
in  other  cases  ;  and  it  is  not  in  that  capacity 
that  he  contests  the  validity  of  the  sale  be- 
fore us.  The  question,  therefore,  which 
really  rises  before  us  seems  to  be  this  :  can 
an  attachment  by  one  attaching  creditor 
enure  to  the  benefit  of  a  subsequent  attach- 
ing creditor,  so  as  to  invalidate  the  sale  made 
pending  the  first  attachment  in  favor  of  the 
purchaser  under  the  second  attachment  ?  I 
think  myself  that  this  point  has  been  in  so 
many  words  determined  in  favor  of  the  pre- 
sent plaintiff  in  the  decision  of  the  Full 
Bench  I  have  above  quoted.  It  is  true,  no 
doubt,  that  the  facts  in  that  case  were  some- 
what different  from  the  facts  in  this.  But 
the  question  put  before  the  Full  Bench  on 
that  occasion  was  a  question  of  law  so  clear- 
ly stated  as  to  leave  no  doubt  in  my  mind 
as  to  what  that  question  was,  and  also  to 
leave  no  doubt  in  my  mind  that  the  question 
*as  virtually  the  same  which  we  are  now 
called  upon  to  determine. 

The  question  submitted  for  the  decision 
of  the  Full  Bench  was,  as  quoted  in  page  52, 
couched  in  these  words  :  "  Whether  a  pri- 

vale  bond-fide  alienation  for  value  of  pro- 
"perty  attached  under  Aft  VIII.  of  1859 
"is  by  virtue  of  Section  240  of  that  Aft 
"  null  and  void  as  against  all  the  world,  cr 
M  only  as  against  the  attaching  creditor  or 
11  persons  who  may  acquire  rights  under  the 
"attachment,  or  to  what  other  limited  ex- 
44  tent  ?" 

On  this  question,  the  majority  of  the 
Judges  came  each  of  them  to  a  definite  and 
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distinct  finding.  The  learned  Chief  Justice 
in  page  68  thus  states  what  he  conceives  to 
be  the  intention  of  the  Legislature  and  the 
answer  which  he  intended  to  be  submitted: 
to  it.  "  In  my  opinion/'  he  says,  lt  it  was  in- 
11  tended/'  /'.  e.t  by  the  Legislature,  "  to  make 
"  it  so/'  i.  e.,  the  sale  null  and  void,  "only  as 
"  regards  creditors  who  had  obtained  attach- 
"  ments  and  against  every  person  who  should 
"  obtain  a  title  under  the  attaching  creditors 
"  by  purchasing  under  a  sale  in  execution 
"  of  the  decree  under  which  it  was  attached, 
"  not  as  regards  all  creditors,  nor  as  regards 
"  decree-holders  who  had  not  obtained  at- 
"  tachments."  Then  the  answer  to  the 
question  is  this  :  "  The  answer  to  the  ques- 
"  tion  put  to  us  must,  in  my  opinion,  be 
"  that  a  private  bond-fide  alienation  of  pro- 
"  perty  during  the  continuance  of  an  attach- 
"  ment  is  null  and  void  only  as  respects  the 
"  attaching  creditor  and  those  who  claim 
"  under  and  through  the  attachment." 

So  that,  in  his  judgment,  as  I  understand 
it,  a  private  bond-fide  alienation  of  pro- 
perty during  the  continuance  of  an  attach- 
ment, which  is  our  case,  is  not  null  and  void 
against  the  whole  world,  but  only  against 
the  attaching  creditor  and  those  claiming 
under  him. 

Now,  in  this  case,  the  person  through 
whom  the  defendant  Molany  derives  his 
right,  namely,  Ram  Gutty,  was  not  the  cre- 
ditor whose  attachment  was  subsisting  when 
the  sale  took  place,  nor  was  he  a  person 
deriving  through  that  creditor  or  through 
that  creditor's  attachment. 

And  so  Mr.  Justice  Jackson,  at  pages  69 
and  70,  says  that,  in  hisopinion,  "  the  Legisla- 
"  ture,  under  the  provisions  of  Section  240, 
"  &c,  had  in  view  merely  the  procedure  in 
"  execution  of  a  single  decree  between  one 
"  plaintiff  or  set  of  co-plaintiffs  and  one  de- 
"  fendant  or  set  of  co-defendants ;"  and  that 
it  appears  to  him  "  that  the  only  person  enti- 
"  tied  to  raise  the  question,"  /'.  e.t  the  question 
of  the  validity  of  the  sale,  "  is  the  particular 
"  attaching  creditor,  or  some  person  who  has 
"  acquired  rights  under  the  attachment  in 
"force  at  the  time  of  the  alienation  which 
•'  was  challenged.  "  And  then  he  gives  his 
answer  to  the  question  :  "  I  am  of  opinion 
"  that  an  alienation  made  during  attachment 
"  is  not  void  as  against  all  the  world,  but 
"  only  as  against  the  attaching  creditor  and 
"  those  who  have  acquired  rights  under  his 
*;  attachment." 

And  Mr.  Justice  Macpherson  even  more 
clearly — "  I  concur  in  the  answer  which  the 
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"  Chief  Justice  proposes  to  give  to  the 
"  question  put  to  us,  and  also  generally  in 
"  the  reasons  which  he  has  given  in  support 
"  of  it.  I  consider  that  the  answer  is  given 
"  merely  to  the  abstract  question,  without 
"  reference  to  the  facts  of  this  particular 


"  case." 
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And  so  Mr.  Justice  Milter  at  page  71 :  "I 
"  concur  with  the  opinion  of  the  Chief  Jus- 
"  tice  in  holding  that  a  private  bond-fide 
"  alienation  of  the  property  attached  in 
"  execution  of  a  decree  is  null  and  void  as 
against  the  attaching  creditor  only,  and 
those  who  claim  through  or  by  him,  but 
(t  not  against  any  other  person.' ' 

Therefore,  it  seems  to  me  that,  when, 
without  any  particular  reference  to  the  facts 
of  this  case  or  of  that  case,  the  majority  of 
the  Judges  of  the  Full  Bench  came  to  the 
conclusion  that  a  private  bond-fide  aliena- 
tion of  the  property  attached  in  execution 
of  a  decree  was  null  and  void  only  as  against 
the  particular  attaching  creditor  whose  at- 
tachment was  subsisting  at  the  time  of  the 
sale,  or  persons  deriving  through  him  and 
his  attachment,  and  was  not  null  and  void 
as  against  the  outside  world,  I  think  that 
the  question  put  to  the  Full  Bench  was 
exactly  the  question  now  before  us,  and 
that  we  must,  therefore,  answer  it  in  the 
way  that  the  Full  Bench  has  already  an- 
swered it ;  that  is,  1  think  we  must  say  that 
the  sale  made  to  the  plaintiff  on  the  26th 
Bhadro  1275  was  good  notwithstanding  a 
subsequent  attachment  made  by  another 
decree-holder,  Ram  Gutty,  and  the  subse- 
quent sale  to  the  defendant  Golam  Molany 
under  such  subsequent  attachment. 

I  would,  therefore,  reverse  the  decision  of 
the  Lower  Appellate  Court  and  would  de- 
clare that  the  plaintiff  is  entitled  to  the 
property  in  suit,  and  would  award  to  the 
plaintiff  the  costs  in  this  Court  and  in  the 
Lower  Appellate  Court. 

Glover^  J. — The  facts  of  this  case  have 
been  fully  detailed  by  my  learned  col- 
league. 

I  agree  with  him  in  thinking  that  the  case 
comes  within  the  purview  of  Anund  Lall 
Doss  versus  Radha  Mohun  Shaha,  decided 
by  the  Full  Bench  on  the  31st  of  July  1868, 
and  that  we  are  bound  by  that  decision  to 
decree  this  case  in  the  plaintiff's  favor, 
reversing -the  order  of  the  Lower  Appellate 
Court  with  costs. 


The  8th  February  1870. 
Present : 

The  Honble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Attachment—  Prohibitory  order— Section  240, 
Code  of  Civil  Procedure. 

Case  No.  163  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  16th  April  i86g. 

Dwarkanath  Biswas  (Plaintiff),  Appellant, 

versus 

Ram  Chunder  Roy  (Defendant),  Respondent. 

Baboo  Sreenath  Doss  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

Before  an  attachment  can  be  relied  on  under  Section 
240,  Code  of  Civil  Procedure,  for  the  purpose  of  invali- 
dating- any  subsequent  alienation,  it  must  be  shown  to 
have  been  duly  made  by  a  written  order  issued  and 
published,  vie.,  the  prohibitory  notice  prescribed  by  law. 

Jackson,  7.— The  plaintiff  in  this  case 
sued  to  recover  from  the  defendant  a  sum 
of  9,464  rupees,  the  proceeds  of  sale  of 
certain  immoveable  property  sold  in  execu- 
tion of  a  decree  against  Ishan  Chunder  Roy, 
Bonomalee,  and  Ruttonmalee,  such  property 
having  been  purchased  by  the  defendant 
Gopal  Chand  Set,  who  was  himself  execut- 
ing another  decree  against  the  same  parties, 
and,  instead  of  paying  the  purchase-money 
into  Court,  filed  a  receipt  in  token  of  satis- 
faction of  his  own  decree  to  the  extent  of 
such  purchase- money. 

The  plaintiff,  it  seems,  was  not  a  sole 
decree-holder,  but  had  taken  an  assignment 
of  a  6-annas  share  in  a  decree  obtained 
by  Ooma  Moyee  Burmanee,  the  original 
plaintiff  in  that  case.  The  ground  of  the 
plaintiff's  suit  was  that  he  was  entitled,  by 
reason  of  prior  attachment,  to  be  paid  in  full 
out  of  the  proceeds  of  sale  before  any  other 
attaching  creditor  could  be  paid. 

This  suit,  in  the  first  instance,  was  dis- 
missed by  the  Subordinate  Judge  on  the 
ground  that  such  a  suit  arising  out  of  a 
question  between  parties  to  a  decree,  under 
Section  270  of  the  Code  of  Civil  Procedure, 
would  not  lie ;  but  on  appeal,  that  decision 
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was  set  aside  by  a  Division  Bench  of  this 
Coart  who  remanded  the  case  to  the  Court 
below,  observing  that  a  Full  Bench  had 
recently  held  that  a  suit  would  lie  on  a  cause 
Of  action  such  as  that  relied  upon  by  the 
plaintiff.  The  Court,  therefore,  directed  that 
the  case  should  go  back  to  be  tried  upon  all 
the  issues  except  the  first,  the  first  being 
whether  a  fresh  suit  would  lie  for  recovery 
of  money  mentioned  in  Section  270,  Act 
VIII.  of  1859. 

As  far  as  I  can  gather  from  the  decision 
of  the  Court  below  on  the  new  trial  in  this 
case,  it  seems  to  me  to  have  been  assumed 
that  if  the  plaintiff  could  make  out  the  facts 
stated  in  the  plaint,  a  decree  must  of  neces- 
sity follow.  Now,  this  by  no  means  results 
from  the  direction  of  this  Court  in  remand, 
or  from  the  decision  referred  to,  which  was 
that  of  the  Full  Bench  to  be  found  irf  9 
Weekly  Reporter,  page  515.  The  Full 
Bench,  no  doubt,  held  that  such  a  suit 
would  lie,  but,  they  used  these  expressions : 
"We  are  of  opinion  that  the  question  ought 
"to  be  answered  in  the  affirmative,  but  we 
"mast  guard  ourselves  from  being  under- 
"  stood  to  determine  that  the  plaintiff  in  such 
"a  suit  would,  under  all  circumstances,  be 
"entitled  to  recover.  There  may  be  cir- 
cumstances by  which  he  may  be  equitably 
"precluded  from  recovering,  and  it  will  be 
"for  the  Court  which  decides  the  suit  to 
"determine  whether,  having  regard  to  all 
"the  equities  between  the  parties,  the  plaint- 
"iflf  is  entitled  to  recover,  or  not." 

The  case  of  the  defendant  was,  in  the 
fat  instance,  that  there  never  had  been  any 
valid  attachment  of  the  property  in  dispute, 
so  as  to  give  plaintiff  a  title  to  payment  in 
preference  to  all  other  attaching  creditors, 
or,  in  fact,  to  entitle  him  to  be  paid  at  all. 
Bat,  also,  the  defendant  averred  that  he  had, 
previously  to  any  attachment  by  the  plaint- 
iff, acquired  a  valid  bond-fide  lien  upon  the 
property  in  dispute  under  a  deed  of  mort- 
gage executed  by  the  judgment-debtors ;  that 
he  had  got  a  decree  upon  such  mortgage 
which  declared  his  debt  was  to  be  paid  by 
sale  of  such  property  ;  and  that,  consequently, 
plaintiff  would  have  no  right  to  preferential 
payment  of  the  proceeds  of  that  property. 
Consequently,  it  would  have  to  be  deter- 
mined, supposing  the  plaintiff  to  make  out 
the  attachment,  and  the  defendant  the  fact 
of  mortgage  and  decree  upon  that  mortgage, 
whether,  under  the  circumstances  of  the 
case,  the  plaintiff  would  be  entitled  to 
recover. 


But,  as  it  turns  out,  the  only  issue  which, 
I  think,  we  have  to  decide  in  this  case  is  one 
of  a  very  simple  character.  It  is  whether 
the  plaintiff  had  actually  attached  the  pro- 
perty in  dispute  either  before  or  after  the 
defendant's  mortgage.  If  not,  it  is  quite 
clear  that  he  would  have  no  claim  to  be 
paid  out  of  the  sale-proceeds  at  all ;  and  it 
is,  therefore,  unnecessary  to  decide  whether 
he  would  have  the  preference  over  the  lien 
of  the  defendant. 

The  Court  below  has  found  that  the 
attachment  did  take  place,  and  it  seems  to 
me  that  that  finding  is  based  upon  altogether 
insufficient  grounds.  Before  an  attachment 
can  be  relied  upon  under  Section  240  for 
the  purpose  of  invalidating  any  alienation  of 
the  property  attached  made  after  such  attach- 
ment, it  must  be  clearly  shown  that  the 
attachment  has  been  duly  made  by  a  written 
order,  issued  and  published,  "  prohibiting 
"  the  defendant  from  alienating  the  property 
"  by  sale,  gift,  or  in  any  other  way,  and  all 
"  persons  from  receiving  the  same  by  pur- 
"  chase,  gift,  or  otherwise."  It  will  not  be 
sufficient  that  the  Court  had  intimated  an 
intention  of  making  an  attachment.  That 
intention  must  have  been  carried  into  effect 
by  the  issue  of  the  notification  prescribed 
by  law.  Such  notification  must  be  based 
upon  an  application,  and  that  application 
is  to  be  made  in  the  way  set  forth  in  Sec- 
tion 213  of  the  Code,  and  it  must  be  accom- 
panied by  an  inventory  or  list  of  such 
property;  and  where  the  property  is  an 
estate  paying  revenue  to  Government,  or 
any  portion  of  such  estate,  '•  the  application 
"  for  an  attachment  shall  be  accompanied 
"  with  an  authenticated  extract  from  the 
"  register  of  the  Collector's  office,  specify- 
"  ing  the  revenue  of  such  estate  and  the 
"  names  and  (where  registered)  the  shares  of 
"  the  registered  proprietors." 

Now,  the  plaintiff,  appellant  before  us, 
has  entirely  failed  to  satisfy  us  that  any  such 
attachment  was  effected.  Both  parties  have 
gone,  successively,  through  the  papers  which 
are  on  the  record  relating  to  the  proceedings 
in  execution  ;  and  although  various  applica- 
tions appear  to  have  been  made  and  various 
orders  of  the-  Court  to  have  followed  in  res- 
pect to  the  execution  of  the  decree,  it  seems 
to  me  quite  clear  that  the  actual  attachment 
of  the  property,  that  is  to  say,  the  issue  of 
the  prohibitory  notice  in  regard  to  the  pro- 
perties in  dispute,  never  took  place.  It 
seems  that  an  order  being  made  for  attach- 
ment generally  of  certain  properties  spe- 


I 


*38 


Civil 


THE   WEEKLY   REPORTER. 


Rulings.         [Vol.  XIII. 


cified,  the  Court-peon  made  a  return  which 
is  perhaps  ambiguous,  inasmuch  as  it  does 
not  precisely  appear  whether  he  consider- 
ed himself  to  have  attached  the  property 
in  dispute,  or  not.  But  what  is  quite  cer- 
tain is,  that  thereupon  the  Court  (being 
the  Zillah  Court  of  Nuddea)  made  an  order, 
dated  the  8th  August  1860,  which  declared  I 
that,  inasmuch  as  the  required  extracts  from 
the  Collector's  register  in  regard  to  those 
estates  had  not  been  filed,  there  could 
be  no  attachment  or  sale  of  those  estates, 
and  consequently  the  decree-holder  was  re- 
quired to  take  measures  within  a  specified 
time  in  order  to  supply  the  required  parti- 
culars. It  seems,  then,  that  certain  extracts 
from  the  Collector's  register,  referring,  it 
may  be,  to  these  properties,  were  filed  on 
the  24th  April  1861.  Thereupon  an  order 
was  made  that  attachment  should  take  place. 
Beyond  that  order  it  does  not  appear  that 
anything  definite  was  done  affecting  the  con- 
dition of  this  property. 

Baboo  Sreenath  Doss,  who  appeared  for 
the  plaintiff  before  us,  asked  that  we  should 
make  no  order  in  this  matter  until  a  return 
was  received  to  a  requisition  despatched 
from  this  Court  a  fortnight  ago,  calling  for 
the  whole  of  the  papers  in  the  execution-of- 
decree  case.  That  application,  it  seems  to 
me,  was  made  much  too  late,  and  the  Court 
made  no  order  that  the  hearing  should  be 
postponed  until  these  papers  were  received. 
Still,  if  it  appeared  that,  on  the  receipt  of 
those  papers,  we  should  find  any  matter  at 
all  likely  to  influence  our  judgment,  I  do  not 
say  we  should  have  refused  to  allow  the  case 
to  stand  over.  But  there  has  been  no  sug- 
gestion even  that  those  papers  contained 
any  thing  which  is  not  already  before  us. 
Baboo  Sreenath  Doss  indeed  stated,  that,  no 
doubt  a  hookoomnamah  would  be  found  in 
accordance  with  the  order  which  the  Court 
had  made  on  the  petition  of  the  24th  April 
1861.  Now,  it  happens  that  a  certified 
copy  of  that  hookoomnamah  is  on  the  record 
and  that  the  parties  in  question  are  not  spe- 
cified there.  Therefore,  there  not  only  is 
no  evidence,  but  we  have  no  reason  what- 
ever to  suppose  that  there  ever  was  any 
evidence,  of  the  attachment  of  those  proper- 
ties. On  the  other  hand,  there  is  the 
strongest  reason  to  believe  that,  for  some 
reason  or-  other,  the  attachment  ordered  by 
the  Court  had  never  taken  place  That 
being  so,  it  is  quite  clear  that  the  plaintiff's 
case  altogether  fails.  On  this  ground,  there- 
fore, and  without  affirming  the  reasons  given 
by  the  Lower  Court  for  its  decision,  I  think 


the  suit  of  the  plaintiff  ought  to  have  been 
dismissed,  and  consequently  this  appeal  must 
be  dismissed  with  costs. 

Glover,  J. — I  am  of  the  same  opinion. 


The  8th  February  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and*  the  Hon'ble  H.  V.  Bay  ley, 
Judge. 

Interest  —  Costs  —  Set-off  —  Reviews  —Execu- 
tion proceedings  —  Appeals  —  Section  xx,  Act 
XXIII.,  1861. 

Case  No.  377  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by   the    Officiating  Judge  of  Gya,  dated 
the  1st  July  i86g,  reversing  an  order  of 
the   Subordinate   Judge   of  that  District, 
dated  the  14th  January  1869. 

Amanut  Ali  (Decree-holder),  Appellant, 

versus 

Mussamut  Bindhoo  and  others  (Judgment- 
debtors),  Respondents. 

Moonshee  Mahomed  Vusufiox  Appellant. 
No  one  for  Respondents. 

Where  a  plaintiff  obtains  a  decree  with  costs  and 
interest  upon  the  costs,  the  defendant  being  declared 
entitled  to  a  set-off  on  account  of  costs,  the  interest 
should  be  calculated  on  the  amount  due  to  plaintiff  after 
deduction  of  the  set-off. 

Where  an  application  for  review  is  disposed  of  as  upon 
a  re-hearing  on  the  merits,  an  appeal  lies  from  the  order 
so  passed. 

Where  an  application  is  made  to  correct  an  error  in  a 
proceeding  in  which  interest  was  calculated,  the  order 
passed  on  the  application  is  open  to  appeal  under  Section 
11,  ActXXHI.of  1861. 

Norman,  C.  J.— The  facts  of  this  case 
are  shortly  these  :— 

On  the  26th  March  1857,  the  plaintiff  ob- 
tained a  decree  for  Rupees  400  with  costs  and 
interest  upon  those  costs,  the  defendant  being 
declared  entitled  to  the  sum  of  Rupees  60 
for  his  costs  in  respect  of  that  portion  of  the 
claim  on  which  he  succeeded. 

In  the  vear  1868,  certain  property  of  the 
defendant'was  attached  and  sold  in  execution 
of  the  decree,  and  the  proceeds  brought  into 

Court. 
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On  the  31st  December  1868,  an  account 
erf  the  money  due  to  the  plaintiff  under  the 
decree,  computing  the  interest  up  to  that 
date,  was  made  up,  and  an  order  for  the  pay- 
ment of  the  same,  less  the  sum  of  Rupees  60, 
was  passed. 

On  the  14th  January  1869,  the  judgment- 
debtor  applied  for  what  he  called  a  review 
of  the  order  of  the  31st  December,  by  which 
a  sum  of  1,059  rupees  8  annas  8  pie  was 
allowed  to  the  decree-holder.  He  contend- 
ed that,  in  settling  the  account,  interest 
should  not  have  been  computed  upon  the 
entire  amount  of  debt  and  costs  adjudged  to 
the  plaintiff  by  the  decree  of  the  26th  March 
1857,  but  that  the  sum  of  Rupees  60  adjudged 
for  costs  of  the  defendant  should,  in  the  first 
instance,  have  been  deducted  from  the  amount 
of  the  debt  and  costs  adjudged  to  the  plaint- 
iff and  interest  calculated  only  on  the  balance 
from  the  date  of  the  decree  in  1857. 

The  Subordinate  Judge,  on  hearing  this 
application,  made  the  following  order : 
"  From  the  records  of  the  case,  it  is  appa- 
"  rent  that  the  account  has  been  drawn,  not 
according  to  the  terms  of  the  decree,  and 
that,  after  deducting  the  sums  awarded  to 
**  the  defendant,  judgment-debtor,  the  ba- 
"  lance  has  been  awarded  to  the  decree- 
"  holder.  There  is  no  error  in  the  account, 
"  the  sums  due  to  the  defendant  have  been 
"  duly  set  off  from  the  amount  due  to  the 
plaintiff.  The  petition  for  review  is  re- 
jected." 

From  this  order,  the  defendant  appealed 
to  the  Judge,  who  reversed  the  decision  of 
the  Subordinate  Judge  in  these  words.  He 
says :  "  There  is  an  error  in  the  account 
"as  pointed  out  by  the  appellant.  If,  as 
44  appears,  the  defendant  was  allowed  a  set- 
**  of}  of  Rupees  60  for  costs,  it  ought  to  have 
"  been  deducted  from  the  sum  decreed  before 
"  calculating  interest." 

That  the  decision  of  the  Judge  is  correct 
is  perfectly  clear.  What  was  awarded  to  the 
plaintiff  by  the  decree  of  March  1857  was 
Rupees  400  and  costs  less  Rupees  60,  the  costs 
adjudged  to  the  defendant;  and  upon  the 
amount  due  to  the  plaintiff,  and  upon  that 
amount  only,  it  is  plain  that  the  interest 
should  have  been  calculated. 

It  was,  however,  objected  before  us  that  no 
appeal  lay  to  the  Judge  from  the  decision  of 
the  Subordinate  Judge  which  in  terms  is  a  re- 
jection of  a  petition  for  review.  We  think 
that,  even  if  the  petition  which  was  disposed 
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of  on  the  14th  January  was  an  application 
for  review  of  judgment,  the  appellant's  objec- 
tion must  fail,  because,  over  and  above  what 
he  calls  the  rejection  of  a  petition  for  review, 
the  Subordinate  Judge  goes  into  the  whole 
question,  and  determines  and  disposes  of  the 
matter  as  upon  a  re-hearing  on  the  merits  of 
the  case ;  and  according  to  the  authority  of 
Ahmed  Hossein  Jan  versus  Surbanund 
Tewary,  reported  at  page  301,  Volume  VI., 
Weekly  Reporter,  we  think  that  an  appeal 
lies  from  an  order  so  passed.  We  think  it 
makes  no  difference  that  the  Court  disposed 
of  the  matter  of  review  irregularly,  and 
without  having  set  down  the  case  in  the 
register  of  suits  in  the  ordinary  way. 

But  there  is  another  ground  on  which  we 
think  that  the  appeal  was  properly  enter- 
tained by  the  Judge.  The  mere  calculation 
of  interest  in  the  proceeding  of  the  31st 
December  1868  was  not  a  decree  or  judg- 
ment of  the  Court.-  The  application  to 
correct  the  error  in  the  proceeding  was  a 
question  arising  between  the  parties  to  the 
suit  in  which  the  decree  was  passed  and 
relating  to  the  execution  of  the  decree,  and 
the  order  passed  by  the  Court  upon  that 
application  appears  to  us  to  be  one  open  to 
appeal  under  Section  11,  Act  XXIII.  of 
1 86 1.  The  decision  of  the  Judge  appears  to 
us  to  have  been  within  his  competency,  and 
moreover  to  have  been  perfectly  correct. 

We  therefore  dismiss  this  appeal,  but 
without  costs,  no  one  appearing  for  the 
respondents. 


The  8th  February  1870. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Damages — Execution — Procedure. 

Case  No.  476  of  1869. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Shahabad,  dated  the 
2nd  August  1869,  reversing  an  order  of 
the  First  Subordinate  Judge  of  that  Dis- 
trict, dated  the  3rd  April  1869. 

Bibee  Muneerun  (Judgment-debtor), 
Appellant, 

versus 

Bibee  Museehun  (Decree-holder), 
Respondent. 
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Baboo  Romesh  Chunder  Mitter  for  Appellant. 
Mr.  C.  Gregory  for  Respondent. 

Damages  must  be  assessed  by  the  Court  which  tries 
the  case,  and  not  in  execution  of  the  decree. 

Procedure  laid  down  for  working-  out  an  incomplete 
decree  for  damages. 

Norman,  C.  J.— This  was  a  suit  by  the 
plaintiff,  Mussamut  Bibee  Museehun,  alleg 
ing  that  her  property  was  injured  by  the 
erection  of  a  bund  or  hatta  by  the  de- 
fendant. She  obtained  a  decree  declaring 
her  right  to  have  certain  shalee  lands  irri- 
gated by  the  water  of  Tal  Burka,  and  di- 
recting that  the  flow  of  water  in  the  Tal 
be  not  interrupted,  that  the  new  bund  erected 
by  the  defendant  be  broken  up,  and  that,  at 
the  time  of  the  execution  of  the  decree,  the 
amount  of  damages  to  the  crops  of  the 
plaintiff  should  be  ascertained,  the  amount 
to  be  allowed  not  exceeding  the  sum  claimed 
in  the  plaint.  There  was  an  appeal,  and  the 
decree  was  affirmed  on  that  appeal. 

The  question  now  before  us  arises  on 
proceedings  taken  in  the  execution  of  the  de- 
cree. The  Subordinate  Judge  of  Shahabad, 
on  the  ground  that  the  boundaries  of  the 
property  to  which  the  decree  related  were 
not  stated  in  the  decree  or  in  the  plaint, 
held  that  the  decree  could  not  be  executed. 

On  appeal,  the  Judge  found  that,  although 
the  boundaries  are  not  set  forth  in  the 
plaint,  "there  is  at  the  foot  of  the  plaint  a 
detailed  list  of  kittahs  with  the  names  of 
the  cultivators,  comprising  the  96  beegahs 
15  cottahs  of  land  for  which, "  what  he 
calls,  uwassilat  is  claimed."  He  says 
that  an  intelligent  Ameen  would  have  no 
difficulty  whatever  in  accurately  discover- 
ing the  lands  for  which  "wassilat"  is 
claimed,  as  also  the  position  of  the  hatta, 
the  demolition  of  which  is  sought.  He 
considers  that  the  objections  raised  by  the 
judgment-debtor  are  frivolous,  and  directs 
the  Sasseeram  Ameen  to  be  deputed  for 
the  enquiry  needed,  and  that  every  assist- 
ance be  given  him  in  effecting  the  execu- 
tion of  the  decree.  The  Judge,  therefore, 
treats  the  decree  as  complete  in  itself,  and 
supposes  that  damages  can  be  ascertained  in 
execution. 

In  the  case  of  Mussamut  Binda  Bibee 
against  Lalla  Ram  Sum  Singh,  Volume  X., 
Weekly  Reporter,  page  299,  the  Chief  Justice 
pointed  out  that  in  some  recent  cases  he 
had  observed  that  the  Lower  Courts  do  not 
assess  the  damages  themselves,  but  leave 


them  to  be  assessed  in  execution.  This,  he  re- 
marks, is  clearly  wrong.  He  says :  "  There 
"is  no  power  given  by  the  Code  of  Civil 
"  Procedure  in  an  ordinary  suit  for  damages 
"  to  direct  the  amount  to  be  assessed  in 
"execution,  as  there  is  with  -regard  to 
"  wassilat  by  Section  197,  Act  VIII.  of 
"1859."  The  Chief  Justice  then  goes  on 
to  say:  "There  was  an  Ameen  deputed 
"in  this  case,  and  he  might  just  as  well 
"have  assessed  the  damages  as  an  Ameen 
"  in  execution  of  the  decree,  and  the  addi- 
"  tional  expense  would  have  been  saved." 
The  Chief  Justice  then  says  that  there  was 
no  ground  of  appeal  upon  this  point,  but 
he  thought  it  right  to  notice  it  in  order 
that  the  Lower  Court's  attention  might  be 
directed  to  this  irregularity.  I  entirely 
concur  in  the  doctrine  laid  down  in  that 
case  that  damages  must  be  assessed  by  the 
Court  which  tries  the  case,  and  not  in 
execution  of  the  decree. 

Baboo  Romesh  Chunder  Mitter  has  ob- 
jected that  the  decree  before  us  is  incom- ' 
plete.  I  think  that  this  argument  is  well 
founded,  and  the  very  fact  that  the  decree  is 
incomplete  makes  it  possible  for  the  Court  to 
work  it  out.  The  direction  as  to  the  time 
when  the  amount  of  damages  was  to  be  ascer- 
tained, viz.,  the  time  of  execution,  is  incor- 
rect. The  decree  determines  the  right  of  the 
plaintiff  to  damages.  It  may  be  that  it  would 
have  been  more  proper  that  the  damages 
should  have  been  ascertained  by  the  original 
decree.  But  there  is  no  appeal  before  us 
on  that  ground. 

In  a  great  number  of  cases,  it  is  con- 
venient that  the  rights  of  parties  should  be 
ascertained  before  a  Commissioner  is  deputed 
to  enter  upon  what  are  very  often  protract- 
ed and  expensive  enquiries  as  to  the  extent 
of  such  rights.  On  the  original  side  of  this 
Court,  it  is  constantly  found  to  be  a  con- 
venient practice  for  an  enquiry  to  take 
place  as  to  the  amount  to  which  partners 
are  respectively  entitled  under  a  decree  for 
dissolution  of  partnership  and  accounts,  but 
such  enquiry  does  not  take  place  until  after 
a  decree  has  been  passed  at  the  hearing,  de- 
fining exactly  the  rights  of  the  parlies,  and 
determining  the  period  over  which  such  ac- 
counts are  to  extend.  Section  180,  Act  VIII. 
of  1859,  provides  for  such  investigations  as 
may  be  requisite  or  proper  for  the  purpose 
of  ascertaining  the  amount  of  any  damages, 
and  this  enquiry  may  take  place  after  the 
rights  of  the  parties  have  been  determined 
in  the  manner  to  which  I  have  alluded. 
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The  enquiry  which  in  this  case  will  take 
place  as  to  the  extent  of  damages  to  the 
plaintiff's  crops  will  not  be  a  proceeding  in 
execution,  but  be  an  enquiry  under  Sec- 
tion 180 — an  enquiry  preliminary  to  the 
final  decree.  The  report  of  the  Ameen 
as  to  the  amount  of  damages  will  have  to 
be  brought  up  before  the  Court.  If  neces- 
sary, the  parties  will  be  heard  upon  it,  and 
upon  such  report  hereafter  the  amount  of 
damages  will  be  ascertained  and  assessed  by 
the  Court,  and  a  decree  for  payment  of  the 
sum  so  adjudged  will  be  embodied  in  an 
ultimate  final  decree  for  costs  and  damages. 

We  modify  the  decree  of  the  Judge  by 
directing  that  the  enquiry  proceed  before 
the  Sasseeram  Ameen  as  ordered  by  him, 
and  that  such  Ameen  do  make  his  report  to 
the  Court. 

As  to  the  other  part  of  the  decree,  there 
seems  no  reason  to  suppose  that  the  decision 
of  the  Judge  is  not  perfectly  correct.  The 
Ameen  will  see  to  the  demolition  of  the 
bund  as  provided  by  the  decree. 

The  appellant  has  failed  to  establish 
either  of  the  grounds  on  which  he  comes  in 
this  Court  by  way  of  appeal ;  but  as  it  is 
shown  that  the  Judge's  order  is  not  perfectly 
correct  as  it  stands,  we  direct  that  each 
party  do  bear  his  own  costs  in  this  appeal. 
The  order  of  the  Lower  Court  so  far  as  in 
gives  to  the  plaintiff  the  costs  in  the  Lower 
Courts  will  stand. 


The  8th  February  1870. 

Present :  I 

1 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief  \ 
Justice,   and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Collector's  towjee— Mutation  of  names — 
Precept — Limitation. 

Case  No.  440  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  gth 
September  i86g>  affirming  an  order  of  the 
Sudder  Moonsiff  of  that  District,  dated 
the  14th  April  1869. 

Naunhee  Koonwar  (Judgment-debtor), 

Appellant, 

versus 

Kostooree  Koonwar  and  others  (Decree- 
holders),  Respondents. 


Baboo  Gopal  Lall  Mitter  for  Appellant. 

Mr.  R.  E.  Twiddle  and  Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

The  holder  of  a  decree  for  possession  to  enforce  which 
no  proceeding  had  been  taken,  applied  more  than  three 
years  after  the  date  of  the  decree  for  execution,  stating 
that  she  had  obtained  possession  by  private  compromise, 
and  asking  that  an  order  might  issue  for  the  registra- 
tion of  her  name  on  the  towjee  -of  the  Collectorate. 
Upon  this  the  Civil  Court  issued  a  precept  to  the  Col- 
lector for  the  requisite  mutation  of  names. 

Held  that  the  precept  was  a  process  to  enforce  the 
decreet  and  its  issue  was  precluded  by  Section  20.  A61 
XIV.  of  1S59. 

Where  a  copy  of  such  a  decree  is  sent  to  a  Collector 
in  pursuance  of  Clause  2,  Section  24,  Regulation XLVI II. 
°f  '793*  »t  's  for  him  to  inquire  and  decide  whether  the 
mutation  of  names  ought  to  take  place.  But  where  a 
precept  is  issued  by  the  Civil  Court  requiring  the  Col- 
lector to  insert  a  certain  name  in  his  register,  he  is 
bound  to  obey. 

Norman,  C.  J. — Kustoorek  Koonwar 
obtained  a  decree  on  the  20th  July  1863 
for  possession  of  one  anna  of  Mouzah  Sheo- 
pore  and  three  other  mouzahs  and  for  the 
registration  of  her  name  as  daughter  and 
heiress  of  Baboo  Rash  Beharee  Singh. 
The  defendants  in  that  suit  were  Brojo 
Beharee  Singh,  brother  of  Rash  Beharee 
Singh,  and  Mussamut  Naunhee  Koonwar, 
claiming  to  be  the  widow  and  heiress  of 
Baboo  Rash  Beharee  Singh.  The  decree 
was  passed  on  the  3rd  February  1864.  The 
rights  and  interests  of  Kustooree  Koonwar 
in  the  decree  in  question  were  subsequently 
assigned  to  Kishen  Deo  Narain. 

On  the  6th  January  1868,  Kustooree  Koon- 
war filed  an  application  for  execution  of 
that  decree,  stating  that  she  had  obtained 
possession  of  the  three  mouzahs  by  a  pri- 
vate compromise,  and  prayed  that  an  order 
might  issue  for  the  registration  of  her  name 
in  the  towjee  of  the  Collectorate.  It  will 
be  observed  that  this  application  was  made 
more  than  three  years  after  the  date  of  the 
decree,  no  proceeding  having  been  taken 
to  enforce  the  judgment  within  three  years 
next  preceding  the  date  of  the  application. 

The  Sudder  Moonsiff  of  Tirhoot  made 
an  order  that  a  precept  should  issue  to  the 
Collector  for  registration  of  the  name  of 
Kustooree  Koonwar.  in  the  place  of  Rash 
Beharee  Singh. 

On  the  24th  November,  Naunhee  Koon- 
war and  Brojo  Beharee,  the  defendants, 
filed  petitions  of  objection  to  that  order 
alleging,  firstly,  that  no  notice  was  served 
upon  them  as  would  be  required  by  Section 
216  of  Act  VIII.  of  1859;  and.  secondly, 
that    under  the    provisions  of   Section   20, 
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Act  XIV.  of  1859,  the  right  to  issue  the 
precept  to  the  Collector  was  barred  inas- 
much as  it  was  a  process  of  execution  to 
enforce  the  decree  of  the  3rd  February 
1864,  and  therefore  not  having  issued  with- 
in the  period  of  three  years  from  the  date 
of  the  decree,  the  right  to  issue  such  pro- 
cess was  barred  by  limitation.  They  also 
took  objections  denying  the  allegations  of 
Kustooree  Koonwar,  that  she  had  obtained 
possession,  and  that  they  had  entered  into 
the  arrangements  alleged  by  her. 

The  Sudder  Moonsiff  disallowed  these  ob- 
jections, and  the  Judge  of  Tirhoot,  on  appeal, 
affirmed  that  decision  holding  that  it  was 
incumbent  on  the  Lower  Court  to  send  a  pre- 
cept to  the  Collector  to  register  the  decree- 
holder's  name  without  any  petition  on  her 
part ;  and  that  if  the  Court  did  not  do  so,  the 
decree-holder  was  at  liberty  at  any  time  to 
move  the  Court  to  send  the  precept.  The 
Judge  added  that  he  did  "  not  consider  that 
the  Law  of  Limitation  has  anything  to  do 
with  the  case." 

From  this  decision,  the  present  appeal 
has  been  preferred  to  this  Court.  I  am  of 
opinion  that  the  precept  requiring  the  Col- 
lector to  insert  the  name  of  Kustooree 
Koonwar  in  his  register  in  the  place  of 
that  of  Rash  Beharee  wa3  a  process  to  en- 
force the  decree  of  the  Court  which  ordered 
such  mutation  in  1864.  If  in  pursuance  of  the 
provision  of  Regulation  XLVIII.  of  1793, 
Section  24,  Clause  2,  a  copy  of  the  decree 
had  been  transmitted  to  the  Collector  either 
immediately  after  the  passing  of  the  decree 
or  at  any  subsequent  period,  the  Collector 
would  have  enquired  and  decided  for 
himself  whether  the  mutation  of  names 
ought  to  take  place.  If  the  copy  of  the 
decree  had  been  transmitted  immediately 
after  such  decree  had  been  pronounced,  the 
Collector  would,  no  doubt,  as  a  matter 
of  course,  have  inserted  the  name  of  Kus- 
tooree Koonwar  in  the  place  of  that  of 
Rash  Beharee.  But  if  any  considerable  delay 
had  taken  place — a  delay  which  might  fair- 
ly lead  to  the  inference  that  the  position  of 
the  parties  might  have  been  changed — the 
Collector  on  receiving  the  decree  of  the  Court 
would  probably  have  ascertained  for  himself, 
or  taken  steps  to  ascertain,  whether  any 
thing  which  had  taken  place  since  the  decree 
had  or  might  have  modified  the  rights  of  the 
parties.  He  would  have  exercised  his  own 
judgment  in  the  matter.  But  in  the  case  be- 
fore us,  the  Sudder  Moonsiff  in  issuing  a 
precept  requiring  the  Collector  to  insert  the 


name  of  Kustooree  Koonwar  had  deprived  the 
parties  of  the  power  of  raising  any  such 
question  before  the  Collector.  The  proceed- 
ing was,  in  fact,  taken  to  enforce  the  judg- 
ment of  his  Court  pronounced  more  than 
three  years  previously.  This  precept,  there- 
fore, was  a  process  which  the  Sudder  Moon- 
siff was  precluded  from  issuing  by  the  20th 
Section  of  Aft  XIV.  of  1859. 

The  result  is  that  the  decision  of  the 
Judge  holding  that  the  Law  of  Limitation 
does  not  affect  the  case  is  reversed,  and  the 
order  of  the  first  Court  sending  the  precept 
to  the  Collector  is  quashed  with  costs  in  this 
Court  and  in  both  the  Lower  Courts. 

Bay  ley,  J. — I  concur  in  holding  that  the 
order  of  the  Lower  Appellate  Court  must 
be  reversed.  The  Lower  Appellate  Court 
has  admittedly  issued  a  process,  directing 
the  Collector  to  enter  a  certain  name  after  the 
lapse  of  the  period  of  three  years  from  the 
date  of  the  decree.  It  is  admitted  also 
that  no  action  had  been  taken  by  the  decree- 
holder  himself  within  three  years  from  the 
date  of  the  decree.  Now,  Section  20,  Act 
XIV.  of  1859,  enacts :  4<  No  process  of  execu- 
"  tion  shall  issue  from  any  Court  not  estab- 
11  lished  by  Royal  Charter  to  enforce  any 
"judgment,  decree,  or  order  of  such  Court, 
"  unless  some  proceeding  shall  have  been 
"  taken  within  three  years,"  &c,  &c. 
In  my  opinion,  the  Court  in  sending  the 
above  direction  to  the  Collector  did  issue  a 
process  on  the  motion  of  the  decree-holder 
made  three  years  after  the  date  of  the  decree. 
I  consider,  therefore,  that  the  Court's  order 
was  substantially  opposed  to  the  provisions 
of  Section  20. 

It  is  contended  that  it  was  for  the  Court 
to  see  its  own  order  executed  within  due 
time ;  that  the  decree-holder  could  not  take 
the  command  of  the  execution  into  his  own 
hands;  and  that  therefore  there  was  no 
laches  on  the  decree-holder's  part.  But  in 
the  first  place,  even  if  this  be  a  correct  con- 
tention, the  law  as  it  stands  makes  the  issue 
of  any  process  after  the  lapse  of  three  years 
illegal ;  and,  secondly,  I  do  not  see  why,  if  a 
decree-holder  finds  that  the  Court  does  not 
within  the  period  allowed  for  the  issue  of 
process  take  any  action  itself,  he  should  not 
(even  if  he  do  not  have  the  command  of  the 
Court  to  cause  the  execution  of  its  own 
proceedings  directly  and  promptly)  move 
the  Court,  and  draw  its  attention  to  the  duty 
of  issuing  a  copy  of  the  decree,  and  thereby 
causing  the  registration  as  provided  in  the 
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decree.  By  Section  20,  Act  XIV.  of  1859, 
the  period  of  three  years  only  has  been 
allowed  to  a  decree-holder  to  take  bond-fide 
steps  to  enforce  his  decree,  and  1  see  nothing 
in  this  case  in  which  this  provision  of  the 
lair  has  been  so  acted  up  to  by  the  decree- 
holder. 

I  am,  however,  of  opinion  that  the  Col- 
lector, when  he  got  the  order  of  the  Civil 
Court,  dated  the  6th  January  1868,  had  to  do 
nothing  but  obey  the  Court.  Collectors  are 
bound  to  take  cognizance  of  all  decrees  and 
orders  of  a  Civil  Court  transmitted  to  them 
for  such  cognizance.  I  do  not  deny  that  it 
was  open  to  the  Collector  in  this  case  to  have 
drawn  the  attention  of  the  Sudder  Moonsiff 
to  the  great  delay  between  the  date  of  the 
decree  in  1863  and  his  own  order  of  the  6th 
January  1868  ;  but  having  done  that,  it  was 
for  the  Collector  to  obey  whatever  ultimate 
order  the  Civil  Court  might  have  passed  in 
the  matter. 


The  8th  February  1870. 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Act  XXVII.  of  xtto— Rival  claimants— Certi- 
ficate. 

Case  No.  418  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Purneah,  dated  the  1  ith 
June  i86g. 

Raesunnissa  Begum  (Petitioner),  Appellant, 

versus 

Khujoorunnissa  Begum  (Objector), 
Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Messrs.  J.  W.  B.  Money  and  R.  E.  Twidale 
for  Respondent. 

Where  rival  and  hostile  claimants  apply  for  a  certi- 
ficate under  Act  XXVII.  of  i860,  each  having  a  right 
to  a  share  in  the  estate  of  the  deceased,  the  Judge  has 
*  dweretion  to  appoint  one  or  other  of  them  to  be  sole 
^preventative. 

Loch,  J. — The  appellant  in  the  present 
case,   claiming   a   one-anna   share    to    her 
deceased  husband's  property,  prays  that  a 
Vol,  XIII, 


certificate  may  be  given  her  under  the  pro- 
visions of  Act  XXVII.  of  i860  to  collect 
her  share  of  the  debts  due  to  her  husband's 
estate. 

She  is  opposed  by  the  respondents,  who 
claim  under  a  will  of  the  deceased  Rajah, 
and  who  are  in  possession  of  the  deceased 
Rajah's  estate ;  and  who  urge  that  under 
no  circumstances  can  the  appellant  be  enti- 
tled to  a  larger  share  of  the  property  than 
one  anna,  while  they  are  eniitled  to  15 
annas,  and  that  the  Judge,  looking  at  aft 
the  circumstances  of  the  case,  has  exercised 
a  proper  discretion  in  giving  them  a  certi- 
ficate. 

This  case  was  before  this  Court  on  the 
1 6th  December  (868,*  and  as  the  question 
of  the  genuineness  and  validity  of  the  will 
has  not  been  found  by  the  Judge,  the  case 
was  remanded  for  him  to  retry  it  as  if  it 
was  put  before  him  for  the  first  time.  In 
his  proceedings  of  the  nth  June  1869,  the 
Judge  has  again  awarded  a  certificate  to  the 
respondent,  and  has  not  tried  the  question 
as  to  the  validity  of  the  will,  and  has  re- 
ferred the  appellant  to  a  regular  suit  to 
contest  the  validity  of  that  will  if  so  ad- 
visecf. 

In  appeal,  it  is  urged  that  the  Judge 
should  have  tried  that  question  ;  and  pro- 
bably it  would  have  been  well  if  the  Judge 
had  disposed  of  it.  But  it  certainly  does 
not  lie  in  the  appellant's  mouth  to  urge  the 
Judge's  failure  to  do  so  as  a  ground  to  ask 
for  a  remand,  for  it  appears  from  the  judg- 
ment of  the  Court  below  that  he  himself 
objected  to  the  Judge's  entering  upon  the 
question  of  the  genuineness  of  the  will. 

It  is  urged  that,  as  the  appellant  is  en- 
titled to  a  one-anna  share  in  her  hus- 
band's property,  she  is  entitled  to  have  a 
certificate  given  to  her  to  collect  the  propor- 
tionate share  of  the  debts ;  and  that  there  is 
nothing  in  the  terms  of  the  law  by  which 
she  is  excluded  from  having  such  a  cer- 
tificate. It  may  be  conceded  that,  accord- 
ing to  the  terms  of  the  law,  she  is  not  ex- 
cluded, but  then  another  question  arises, 
whether  the  Courts  have  or  have  not  a  dis- 
cretion as  to  which  party  they  are  to  awarfl 
a  certificate.  It  must  be  borne  in  mind, 
which  the  Lower  Courts  seem  frequently  to 
forget,  that  this  law,  Ad  XXVII.  of  i86q, 
is  a  law  for  the  protection  of  debtors,  and 
that  it  was  never  intended  to  enable  parties 

to  establish  their  rights  10  a  particular  share 
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in  the  estate  of  the  deceased ;  that  the 
object  of  the  law  is,  in  the  benefit  of  the 
debtors,  to  select  some  representative  of 
the  deceased,  and  to  give  him  a  certificate, 
which  will  enable  him  to  collect  the  debts 
due  to  the  deceased,  for  which,  of  course,  he 
would  have  to  account  to  the  heirs  of  the 
deceased ;  and  the  course  the  Court  has  to 
pursue  in  determining  who  is  to  repre- 
sent the  deceased  is  that,  on  an  appli- 
cation for  a  certificate  being  presented, 
the  Court  issues  a  proclamation  inviting 
claimants,  and  fixes  a  day  for  hearing  the 
petition,  and  upon  the  appointed  day,  or  as 
soon  after  as  may  be  convenient,  de- 
termines the  right  to  the  certificate,  and 
grants  the  same  accordingly. 

It  is  said  that,  from  the  use  in  Section 
3,  Act  XXVII.  of  i860,  of  the  words 
shall  determine  the  right  to  the  certifi- 
cate, if  there  be  two  or  more  claimants 
each  of  whom  has  'a  right,  the  Court 
cannot  use  its  discretion,  and  appoint  one 
of  those  parties  to  hold  the  certificate,  but 
it  is  bound  to  give  a  certificate  to  each  of 
them  to  enable  them  to  collect  according  to 
their  own  shares.  Now,  looking  at  the 
wording  of  Section  5,  it  would  appear  that 
the  Court  has  a  discretion.  For  that  Section 
provides  for  security  being  taken  from  the 
party  to  whom  a  certificate  has  been  given  ; 
and  in  Section  6,  where  an  appeal  lies  to 
the  Sudder  Court,  that  Court  may  declare 
the  party  to  whom  the  certificate  shall  be 
granted;  and  it  would  be  very  inconvenient, 
and  would  entirely  frustrate  the  object  of 
the  Act  were  the  Court  unable  to  use  its 
discretion.  Instead  of  facilitating  the  col- 
lection of  debts,  the  Act  so  construed  would 
hinder  their  collection,  if  it  were  necessary 
on  all  occasions  either  to  give  a  joint  ceni- 
ficate  or  to  give  a  separate  certificate.  No 
doubt,  where  the  parties  are  of  one  accord,  a 
joint  certificate  may  be  given  ;  but  where 
the  parties  are  not  of  one  accord,  as  in  the 
present  case,  if  a  joint  certificate  were  given, 
it  would  be  impossible  for  the  debtor  ever  to 
get  a  joint  receipt;  and  if  a  separate  certi- 
ficate were  given,  the  debtor  would  never 
pay.  It  seems  to  me,  therefore,  that  there 
can  be  no  doubt  that  the  Court  has  discre- 
tion. 

Then  the  question  comes,  has  that  discre- 
tion been  properly  used  in  the  present  case  ? 
We  have  been  asked  during  the  course  of  ihc 
hearing  of  this  case  to  grant  a  joint  certifi- 
cate. But  that  was  never  asked  for  by  the 
appellant  in   the    Court    below;   and   with 


regard  to  the  discretion  shown  on  this  occa- 
sion, looking  to  the  reasons  given  by  the 
Judge  for  giving  a  certificate  to  the  respond- 
ent, we  think  he  has  exercised  a  proper 
discretion,  for  the  respondent  is  in  possession 
of  the  property  of  the  deceased,  and  being 
in  possession,  he  is  in  a  position  much  more 
likely  to  facilitate  the  collection  of  the  debts 
than  the  appellant  who  represents  only  one 
anna  of  the  property,  and  is  not  in  posses- 
sion. 

Under  these  circumstances,  it  appears  to 
me  that  the  appeal  should  be  dismissed  with 
I  costs,  and  the  order  of  the  Judge  should  be 
affirmed. 

Hobhouse,  J. — I  think  that  the  order  of 
the  Judge  in  this  case  is  a  correct  one.  The 
appellant  before  us  asked  for  a  certificate  to 
collect  a  one-anna  share  of  the  debts  of  the 
deceased.  The  respondent  asked  for  a  cer- 
tificate to  collect  sixteen  annas  of  the  debts 
of  the  said  deceased. 

The  respondent  appeared  admittedly  as 
representing  15-annas  share  of  the  estate, 
partly  in  her  own  right  and  partly  in  right 
of  her  minor  son.  She  also  appeared  under 
a  will  purporting  to  appoint  her  to  be  the 
representative  of  the  estate. 

The  Judge  of  the  Court  below  thought 
that,  as  between  these  two  persons,  he  had  to 
decide  who  was  the  person  best  fitted  to  be 
the  representative  of  the  deceased  for  the 
purpose  of  collecting  debts  due  to  the  de- 
ceased, and  giving  due  discharges  for  the 
same.  He  considered  that,  as  between  the 
two  persons  before  him,  the  respondent  who  * 
was  in  actual  possession  of  the  whole  of  the 
estate,  and  who  was  the  heir-at-law  of  1 5 
annas  of  that  estate,  was  a  fitter  person  to  be 
the  representative  for  the  purposes  mentioned 
than  the  appellant  who  was  but  an  heir  of 
onq  anna  of  the  estate. 

I  think  that,  although  the  Judge  would 
have  done  more  rightly  had  he  put  in  issue 
the  question  of  the  will,  still  that  he  has 
done  his  best  under  the  circumstances,  at 
least  so  far  as  regards  the  appellant  before 
us,  when  he  decided  in  favor  of  the  re- 
spondent as  the  proper  representative. 

I  observe  that  Act  XXVII.  of  i860  is  an 
Act  for  facilitating  the  collection  of  debts 
on  successions,  and  for  the  security  of  par- 
lies paying  debts  to  the  repreentatives  of 
deceased  persons.  Then  in  the  preamble 
the  expediency  is  represented  of  consoli- 
dating  and   amending  certain  Acts  on  the 
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subject  of  the  title  of  the  Act,  and  Sections 
2  to  6  seem  to  me  to  comprehend  all  those 
provisions  of  the  Act  with  which  we  have 
anything  to  do  in  the  case  before  us. 

I  understand  that  the  Judge  had  to  deter- 
mine, not  necessarily  who  was  the  heir  of 
the  deceased,  but,  in  the  words  of  the  Act, 
who  was  the  representative  of  the  deceased. 
Now,  clearly  when  there  was  a  will,  and 
when  in  that  will  the  deceased  had  ex- 
pressly declared  that  the  respondent  before 
us  was  to  be  his  representative,  then  if  that 
will  had  been  found,  the  Judge  would  have 
been  compelled,  supposing  that  the  executor 
named  in  the  will  was  otherwise  a  proper 
person,  to  give  him  a  certificate  to  collect  the 
debts  of  the  estate. 

The  Judge  did  not  find  upon  the  will, 
but  as  Mr.  Justice  Loch  has  observed  the 
appellant  cannot  complain  to  us  on  that 
score ;  because  it  was  upon  his  own  con- 
tention that  the  will  did  not  rightly  form  a 
question  upon  which  the  Judge  had  to  de- 
termine, that  the  Judge  considered  that  it 
was  not  necessary  \o  enter  into  the  matter 
of  the  will.  Neither  in  one  sense  was  it 
absolutely  necessary  that  the  Judge  should 
find  upon  the  will,  because  it  might  well  be, 
that  the  will  notwithstanding  and  even  if  it 
had  not  been  proved,  the  respondent  before 
ns  might  still  be  the  proper  person  to  repre- 
sent the  estate  of  the  deceased. 

Then,  as  I  understand  the  law,  the  Judge 
having,  as  I  said  before,  to  select  a  repre- 
sentative for  the  purposes  of  the  Act,  his 
duty  is  clearly  pointed  out  in  Sections  3  to  5 
of  the  Act.  By  Section  3  he  is  told  to 
invite  claimants,  and  to  fix  a  day  for  hear- 
ing the  petition,  and  upon  the  appointed  day 
or  some  other  convenient  day  to  determine 
the  right  to  the  certificate,  and  to  grant  the 
same  accordingly.  So  that  the  Act  con- 
templates that  the  Judge  shall  have  before 
him  several  claimants,  and  here  he  had,  in 
fact,  before  him  two  claimants,  one  claiming 
the  certificate  because  (the  will  being  put 
out  of  consideration  for  the  sake  of  the 
argument)  she  was  in  possession  of  the 
estate,  and  was  a  representative  of  the  de- 
ceased in  that  estate  to  the  extent  of  15 
annas,  and  the  other  claimant  as  the  repre- 
sentative of  the  deceased  to  the  extent  of 
one  anna. 

Obviously,  upon  the  petitions  of  these  two 
claimants,  a  certificate  might,  if  the  law  per- 
mitted it,  be  given  to  one  to  collect  a  share 


of  one  anna,  and  to  the  other  to  collect  a 
share  of  1 5  annas  of  the  debts,  or  to  the  two 
jointly;  but  I  am  of  opinion  further  that  the 
Judge  had  a  discretion  not  to  elect  either  of 
these  alternatives,  but  to  appoint  one  or 
other  of  the  claimants  to  be  sole  represent* 
ative. 

The  provisions  of  Sections  3  and  6  of  the 
Act  seem  to  me  to  point  directly  and  unmis- 
takeably  to  the  exercise  of  such  a  discre- 
tion, for  by  those  provisions  it  is  in  so  many 
terms  contemplated  that  the  person  selected 
may  be  not  at  all  beneficially  interested  in 
the  debts  to  be  collected — may  be,  in  short, 
a  stranger  from  whom  security  is  to  be 
taken  that  the  debts  collected  may  be  ap- 
plied not  to  himself,  but  to  those  beneficially 
interested. 

In  this  view  of  the  provisions  of  the  Act, 
I  do  not  think  that  it  is  necessary  for  us  to 
say  in  this  case  whether  the  Act  does  or  does 
not  contemplate  the  grant  of  more  than  one 
certificate  or  of  a  joint  certificate.  There  is 
no  doubt  at  least  one  decision  of  a  Division 
Bench  of  this  Court  which  has  held  that  a 
certificate  to  collect  the  debts  cannot  be 
granted  for  the  collection  of  fractions  of  th6 
debts  of  the  deceased.  The  decision  is  to 
be  found  in  page  105,  10  Weekly  Reporter, 
There  is,  on  the  other  hand,  a  decision  at 
page  38  of  the  12th  Weekly  Reporter,  which, 
in  so  many  words,  seems  to  me  to  hold 
that  as  between  rival  claimants,  the  person 
having  the  largest  interest  in  the  estate  is  the 
person  best  entitled  to  have  the  certificate. 
I  do  not  think  that  there  is  any  decision 
pointed  out  to  us  which  goes  to  the  length 
of  saying  that  there  may  not  be  a  joint  cer- 
tificate. On  the  contrarv,  the  decision  in 
page  105,  10  Weekly  Reporter,  clearly  con- 
templated and  directed  the  issue  of  a  joint 
certificate.  But,  as  I  said  before,  neither 
the  question  of  two  certificates  nor  of  a  joint 
certificate  necessarily  arises  nor  need  be 
determined  by  us. 

I  think,  upon  the  terms  of  the  Act,  and 
following  the  decision  at  page  38,  Weekly 
Reporter,  Volume  XII.,  the  question  before 
ns  is  whether  or  not  the  Judge  having,  as 
I  think  he  has,  a  discretion  to  determine 
who  should  be  the  representative  of  the  es- 
tate of  the  deceased  as  between  two  rival  and 
hostile  claimants  has  rightly  exercised  that 
discretion;  and  on  this  point  I  quite  agree 
uiih  Mr.  Justice  Loch  that  the  Judge's 
decision  is  a  right  one.  I  observe  shortly 
ihat  the  appellant  before  us  did  not  ask  for 
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a  certificate  of  16  annas,  whereas  the  respond- 
ent did  so  ask.  1  feel  quite  certain  from 
what  I  know  of  native  thoughts  and  causes 
of  action,  that  if  a  certificate  for  the  collec- 
tion of  one  share  of  the  estate  were  given  to 
the  appellant,  one  rival  claimant,  and  a  cer- 
tificate to  collect  the  debts  of  the  other 
share  were  given  to  the  respondent,  the 
other  rival  claimant,  then  in  that  case  the 
debtors  would  not  pay  to  either ;  and  I  feel 
equally  certain  from  the  same  knowledge 
that  if  a  joint  certificate  were  given  to  the 
appellant  and  the  respondent,  who  are  fight- 
ing tooth  and  nail  about  their  shares,  that 
they  would  not  consent,  and,  in  fact,  it  is  out 
of  the  question  to  suppose  that  they  would 
give  that  joint  release  for  the  debts  which 
under  the  certificate  would  be  necessary;  so 
that  whether  the  facility  of  the  collection  of 
the  debts  on  the  one  hand  be  considered, 
and  the  due  release  to  be  given  to  the  debt- 
ors on  the  other  hand,  in  either  case  1 
think  that  in  the  case  before  us  a  joint  or 
a  separate  certificate  would  be  equally  in- 
effectual for  the  purposes  of  the  Act;  and 
it  seems  to  me  impossible  not  to  say  that 
when  the  Judge  has  to  select  a  representa- 
tive from  between  the  two  persons  before 
lis,  that  he  was  right  in  selecting  that  per- 
son who  was  in  actual  possession  of  the 
whole  of  the  estate,  and  who  had  a  better 
title  in  law  to  the  great  bulk  of  the  estate, 
viz.,  to  15  annas  out  of  16  annas  of  it. 

The  appeal  is  dismissed  with  costs. 


The  9th  February  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

judges. 

.  Section  35,  Act  X.,  1859— Personal  appearance 

of  plaintiff. 

Case  No.  336  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Deputy  Collector  of  Backcrgunge, 
dated  the  14th  March  i86g. 

Sonatun  Doss  and  others  (Plaintiffs), 
Appellants, 

versus 

Kalee  Pershad  Doss  and  others  (Defendants), 

Respondents. 


Mr.  R.  T.  Allan  for  Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

Held,  in  a  case  under  Act  X.  of  1S59,  in  which  the 
plaintiff  had  appeared  at  the  preliminary  hearing-  when 
the  issues  were  framed,  and  where  he  was  not  required 
to  appear  in  person  on  the  day  of  trial,  that  the  presence 
of  the  plaintiff's  pleader  and  revenue  agent  was  an 
appearance  within  the  meaning  of  the  law,  having'  re- 
ference to  Section  20,  Act  XX.  of  1S65. 

Jackson,  J. — The  vakeel  for  the  respond- 
ent before  us  fairly  admits  that  he  cannot 
support  the  order  of  the  Deputy   Collector, 
which  is  manifestly  erroneous.     In  this  case, 
when  the  first  or  preliminary  hearing  of  the 
case  had  passed,  at  which  the  plaintiff  had 
duly  appeared,  issues  had  been  framed  and 
the  day  of  trial  had  come.     The  plaintiff's 
witnesses  were  in  attendance,  and  a  pleader 
and  a  mookhtar  on  the  plaintiff's  part  were 
present   in   Court.      The  Deputy   Collector 
considers  that  neither  of  these  parties  ad- 
equately represented  the  plaintiff,  and  that 
he  was  bound  to  appear  as   mentioned  in 
Section  35,  Act  X.  of  1859,  in  person  or  by 
an  agent  who  had  a  personal  knowledge  of 
the  facts,  or  by  an  agent  accompanied  by  a 
person    who    had    such    knowledge.      It    is 
quite  clear  that  the  necessity  for  the  appear- 
ance   of    the    plaintiff    himself    or   of  such 
agent  did  not  exist  on  this  occasion.     All 
that  remained  to  be  done  was  to  hear  the 
evidence  and  decide  the  case.     The  plaintiff 
had  not  been  directed  to  appear  in  person, 
and  under  Section  20,  Act  XX.  of  1865  (the 
Pleaders  and  Mookhtars'  Act)  •'  pleaders  duly 
admitted  and   enrolled  under  this  Act  may 
appear,  plead  and  act  in  any  cf  the  revenue 
offices  within  the  limits  of  the  jurisdiction 
of  the  High  Court."     The  appearance  of  the 
pleader,  consequently,  and  apparently  also 
the    appearance   of    the   mookhtar,   who,   I    ' 
suppose,   was  a  revenue  agent,  was  an  ap- 
pearance, and  the  pleader  and  the  mookhtar 
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should  severally  have  been  allowed  to  plead 
and  conduct  the  case  before  the  Deputy 
Collector.  A  precept,  therefore,  will  issue 
directing  the  Deputy  Collector  10  proceed 
according  to  law  and  hear  the  plaintiff. 

Glover,  J. — I  concur. 


The  9th  February  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Suit — Settlement  out  of  Court. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Small  Cause  Court 
at  Ranaghat. 

Mohim  Mundul,  Plaintiff, 
versus 
Kala  Chand  Naek,  Defendant, 

A  settlement  having  been  made  out  of  Court  between 
a  decree-holder  and  his  judgment-debtor,   the  latter 
handed  over  certain  property  to  the  former,  who  under- 
took to  release  him  from  all  liability  under  the  decree 
Subsequently,  the  decree-holder,  ignoring"  the  settlement 
took  out  execution  against  the  judgment-debtor,    but 
did  not  attach  any  of  his  property  or  otherwise  endam- 
age him    in   any   way,   and    the    execution-case    was  • 
struck  off  for  default.     Thereupon  the  judgment-debtor  I 
sued  in  the  Court  of  Small  Causes  to  recover  the  amount  ! 
of  the  property  which  had  been  made  over  to  the  judg- 
meot-creditor. 

Held  that,  as  plaintiff  was  not  endamaged  by  the 
conduct  of  the  defendant,  the  suit  was  properly  dis- 
missed. 

Reference. — Dkfendant  got  a  decree 
against  plaintiff  in  this  Court  and  took  out 
execution,  in  the  course  of  which  it  is  alleged 
that  a  settlement  was  made  (not  through 
the  Court  and  not  certified  to  the  Court)  in 
pursuance  of  which  certain  property  was 
handed  over  by  plaintiff  to  defendant, 
the  latter  undertaking  to  release  plaintiff 
from  all  liability  under  the  decree.  Subse- 
quently, defendant  ignoring  the  settlement 
proceeded  to  take  out  execution  against 
plaintiff,  but  did  not  attach  or  sell  any  of  his 
property  or  arrest  his  person  or  otherwise 
endamage  him  in  any  way,  and  the  execu- 
tion-case was  struck  off  by  default.  There- 
upon the  plaintiff  files  a  suit  in  this  Court 
to  recover  the  full  amount  of  the  property 
made  over  by  him  to  defendant. 


The  question  is  whether  such  a  suit  will 
lie.  My  opinion  is  that  it  is  premature  and 
cannot  be  brought,  at  all  events  until  plaint- 
iff has  suffered  some 
actual  damage  by 
defendant's  alleged 
breach  of  contract. 
The  cases  noted  in 
the  margin  bear  up- 
on the  point,  especial- 
ly the  last  two  which 
recognize  the  prin- 
ciple that  a  judg- 
ment-debtor    is    en- 


Jomeer  Mundle  vs. 
Brojonath  Chuckerbutty, 
Sutherland's  Small  Cause 
Court  References,  page  73. 

Alumja  Bibee  vs.  Gooroo 
Churn  Roy,  page  1  «S. 

Bhya  Bhujunath  Shaha 
js.    Kumaun,    7    W.    R. 

134.  . 

Sujan  Mundle  vs.  Ujeer 
Mundle,!  I. Wyman'sSmall 
Cause  Court  References, 
pa?e  22.* 

Bhugoban    Tantee    vs. 


Gobind  Chundcr  Roy,  9    titled  to  sue  a  decree- 

Weekly  Reporter,  210.  1     .,  , 

r  holder  to  recover  da- 

mages for  breach  of  contract  to  certify,  or, 
for  fraudulently  omitting  to  certify,  satisfac-' 
tion  of  his  decree.  But  in  both  these  cases, 
the  decree-holder  had  not  only  ignored  the 
adjustment  with  the  debtor,  but  had  actually 
seized  the  property  of  the  latter  in  execu- 
tion. 

In  the  present  case,  plaintiff  on  his  own 
showing  has  suffered  no  actual  damage  at 
all.  There  was  a  decree  against  him  which 
he  says  he  has  satisfied.  Defendant  has 
no  doubt  ignored  that  satisfaction  and  re- 
asserted his  claim,  but  he  has  done  nothing 
more;  whereas  in  the  two  cases,  on  the 
authority  of  which  plaintiff  brings  his  suit 
(Sujan  Mundle  and  Bhugoban  Tantee  quot- 
ed above)  the  debtor's  property  had  been 
seized,  and  he  was  put  to  cost  in  consequence. 
Supposing  that  the  adjustment  named  by 
plaintiff  actually  took  place,  defendant's 
conduct  has  no  doubt  been  morally  indefensi- 
ble, but  the  High  Court  rulings  to  which 
I  have  referred  do  not  go  the  length  of  say- 
ing that  the  decree-holder's  breach  of  con- 
tract is  actionable  without  consequent  ac- 
crual of  loss  to  the  debtor.  I  have  there- 
fore dismissed  the  case. 

Judgment  0/ the  High  Court. 

Jackson,  J.— We  think  that  as  the  plaint- 
iff in  this  case  was  not  endamaged  by  the 
conduct  of  the  defendant,  the  case  does  not 
fall  within  the  rulings  in  the  case  of  Sujan 
Mundle  against  Ujeer  Mundle,  6  Weekly 
Reporter,  page  20.  Civil  References,  nor 
within  that  of  Bhugoban  Tantee  against 
Gobind  Chunder  Roy,  9  Weekly  Reporter, 
page  210,  Civil  Rulings,  and  that  the  suit 
was  properly  dismissed  by  the  Court  of 
Small  Causes. 


*  6  W.  R.,  Small  Cause  Court  References,  20. 
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The  9th  February  1870. 

Present : 

The    Hon'ble    L.    S.    Jackson  and  F.    A. 

Glover,  Judges. 

Contracts  between  Hindoos — Small  Cause 

Courts. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore. 

Woodoy  Chand  Haider,  Plaintiff, 

versus 

Gooroo  Churn  Mojoomdar  and  another,  De- 
fendants. 

In  all  matters  of  contract  and  dealing-  between  Hin- 
doos, the  law  applicable  in  the  ordinary  Civil  Courts  of 
the  country  governs  Courts  of  Small  Causes. 

Reference. — This  is  a  regular  suit  for  Ru- 
pees 220,  after  relinquishing  Rupees  297, 
brought  on  a  registered  bond,  dated  1 2th  Bha- 
dro  1 275,  for  Rupees  5  5  payable  on  2  5th  Bhadro 
of  the  same  year.,  with  interest  at  the  rate  of 
Rupee  1  per  day,  and  in  default  of  payment, 
the  same  was  to  be  recovered  summarily 
under  the  provisions  of  Sections  52  and  53 
of  Aft  XX.  of  1866,  and  then  at  the  end  of 
the  bond  there  is  a  stipulation  that  the  same 
rate  of  interest  is  to  be  paid  till  realization, 
or  in  the  words  of  the  bond   "  <st*HI  *5* 

»fcn*^iy  ^f^rc%r*i  *itfti  *fi®\  *$<**  ,* 

In  the  absence  of  defendants,  who  were 
personally  served  with  summons,  I  passed 
an  ex-parte  decree  for  the  full  amount  claim- 
ed with  costs  thereon,  subject  to  the  opinion 
of  the  High  Court  on  the  following  points. 

Whether  this  suit,  which  is  between  Hin- 
doos, is  to  be  determined  according  to  Hin- 
doo Law  or  according  to  the  provisions  of 
AftXXVlII.  of  1855? 

It  appears  to  me  that  the  Hindoo  Law 
will  not  apply,  as  by  Regulation  IV.,  1793, 
Section  15;  Regulation  VIII.,  1793,  Section 
3  ;  and  Regulation  III.,  1803,  Section  26,  it 
is  only  in  cases  regarding  "  succession,  in- 
heritance, marriage,  caste,  and  all  religious 
usages  and  institutions,"  that  the  Mahome- 
dan  Law  with  regard  to  Mahomedans,  and 
the  Hindoo  Law  with  regard  to  Hindoos,  are 
to  be  considered  as  the  general  rule  by 
which  the  Judges  of  the  country  or  Mofussil 
Courts  are  to  form  their  decisions  ;  but  it 
may  be  urged  that  as  these  Regulations  have 


not  been  made  applicable  to  Small  Cause 
Courts  in  the  Mofussil,  the  Hindoo  Law 
ought  to  be  applied  by  those  Courts ;  but 
to  this  I  answer  that  in  the  absence  of  any 
specific  provision  on  the  point,  these  Courts, 
which  are  Courts  both  of  law  and  equity, 
ought  to  adopt  the  law  which  is  prevalent  in 
other  Mofussil  Courts. 

On  reading  the  judgment  of  my  Lord  the 
Chief  Justice  in  Ram  Lall  Mookerjee 
(plaintiff),  appellant,  versus  Harran  Chunder 
and  others  (defendants),  respondents,  Suther- 
land's Weekly  Reporter,  Volume  XII.,  page 
10,  Appeals  from  Original  Jurisdiction,  and 
the  following  remarks  of  Mr.  Thomson  at 
page  205  of  his  work  on  the  Law  of 
Mortgages,  that — "  It  may  be  remarked,  how- 
"  ever,  that  it  has  been  held  by  the  Bombaj* 
"  High  Court  that  by  the  Hindoo  Law,  in- 
"  terest  exceeding  the  amount  of  the  prin- 
"  cipal  sum  lent  cannot  be  recovered  at  any 
"one  time,  and  that  Ad  XXVIII.  of  1855 
"  has  not,  by  repealing  Section  1 2,  Regulation 
"  V.  of  j  827  of  the  Bombay  Code,  or  other- 
11  wise,  altered  this  rule  of  Hindoo  Law;" 
and  at  page  207  that — "  It  seems  almost 
"  superfluous  to  remark  that  the  ordinaryt 
"  rules  regarding  the  allowance  of  interes 
"  will  be  followed  even  when  the  parties  are 
"  both  Mussulmans  (whose  religion  and  law 
"  forbid  the  taking  or  giving  of  interest). 
"  The  Mahomedan  Law  is  not  to  be  acted  on 
"  in  this  instance,  as  the  suit  does  not  relate 
"  to  the  inheritance  of,  or  succession  to, 
"  landed  properly,  in  which  cases  alone  the 
"  Regulations  require  that  the  proceedings 
"  should  be  regulated  by  the  peculiar  law  of 
"  the  litigant  parties ;  "  and  the  remarks 
of  Mr.  Broughton  in  his  Civil  Procedure 
Code,  page  294,  that— "  Aft  XVIII.  of  1855 
"  has  not  altered  the  rule  of  Hindoo  Law 
11  that  interest  exceeding  in  amount  the 
•'  principal  sum  cannot  be  recovered  at  any 
"  time  " — I  must  confess  that  I  entertained 
considerable  doubts  whether  the  Hindoo  Law 
as  regards  contracts  was  or  was  not  appli- 
cable to  suits  between  Hindoos  instituted  in 
Courts  not  established  by  Royal  Charter ; 
but  these  doubts  have  been  removed  on 
reference  to  Section  17,  Statute  21,  Geo.  III., 
C.  70,  to  be  found  at  page  65,  Volume  I.  of 
Smoult  and  Ryan's  Rules  and  Orders,  which 
enacts — "  Provided  always,  and  be  it  enacted, 
'*  that  the  Supreme  Court  of  Judicature  at 
"  Fort  William  in  Bengal  shall  have  full 
"  power  and  authority  to  hear  and  deter- 
"  mine  in  such  manner  as  is  provided  for  that 
"  purpose  in  the  said  Charter  or  Letteis 
•'  Patent  all  and  all  manner  of  actions  and 
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11  suits  against  all  and  singular  the  inhabitants 
"of  the  said  city  of  Calcutta.  Provivled 
"  that  their  inheritance  and  succession  to 
"  lands,  rents,  goods,  and  all  matters  of 
"  contract  and  dealing  between  party  and 
"party  shall  be  determined,  in  the  case  of 
"  Mahomedans,  by  the  laws  and  usages  of 
11  Mahomedans,  and  in  the  case  of  Gentoos. 
"  by  the  laws  and  usages  of  Gentoos,  and 
"  where  only  one  of  the  parties  shall  be  a 
"  Mahomedan  or  Gentoo,  by  the  laws  and 
"  usages  of  the  defendant "  (see  also  Morley's 
Digest,  Volume  1.,  page  22);  and  to  Section 
18  of  the  Letters  Patent  of  141b  May  1862, 
which  says:  "  We  do  further  ordain  that 
"  with  respect  to  the  law  or  equity  to  be 
11  applied  to  each  case  coming  before  the 
"  said  High  Court  of  Judicature  at  Fort 
"  William  in  Bengal  in  the  exercise  of  its 
M  ordinary  original  civil  jurisdiction,  such 
"  law  or  equity  shall  (until  otherwise  pro- 
11  vided)  be  ihe  law  or  equity  which 
14  would  have  been  applied  by  the  said 
"Supreme  Court  to  such  cases  if  these 
"  Letters  Patent  had  not  issued ; "  and  to 
Section  19  of  the  Letters  Patent  of  28th 
December  1865,  which  says:  "  And  we  do 
"  further  ordain  with  respect  to  the  law  or 
11  equity  to  be  applied  to  each  case  coming 
"before  the  said  High  Court  of  Judicature 
"  at  Fort  William  in  Bengal  in  the  exercise 
41  of  its  ordinary  original  civil  jurisdiction, 
11  such  law  or  equity  shall  be  the  law  or 
"  equity  which  would  have  been  applied 
"  by  the  said  High  Court  to  such  case  if 
14  these  Letters  Patent  had  not  issued." 
Consequently,  to  quote  the  words  of  my 
Lord  the  Chief  Justice  that  "  What  is 
"  said  by  Sir  Francis  Macnaghten  in  his 
"  Consideration  of  Hindoo  Law  does  not  get 
'*  rid  of  the  express  directions  contained 
u  in  the  21  Geo.  111.,  C.  70.  Section  17,  that 
n  in  all  matters  of  contract  and  dealing 
44  between  Hindoos  the  Court  shall  adminis- 
"  ter  the  Hindoo  Law." 

Thus,  it  is  clear  that,  in  all  matters  of 
contract  and  dealing  between  Hindoos,  the 
Court  of  original  jurisdiction  shall  administer 
the  Hindoo  Law,  but  this  does  not  apply  to 
Mofussil  Courts  as  the  Regulations  say  no- 
thing about  contracts  or  dealings  between 
party  and  party,  but  merely  say  that  it  is  only 
ia  cases  regarding  ••  succession,  inheritance, 
purriage,  caste,  and  all  religious  usages  and 
institutions,"  the  Mahomedan  Law  with  re- 
gard to  Mahomedans,  and  the  Hindoo  Law 
with  rtgard  to  Hindoos,  are  to  be  considered 
as  the  general  rule  by  which  the  Judges  of 
those  Courts  are  to  form  their  decision. 


If  the  Hindoo  Law  be  held  to  be  appli- 
cable, I  think  it  will  be  admitted  that  the 
institutes  of  Menu  must  be  referred  to  for 
the  law  on  the  subject,  as  no  Code  was 
approved  which  contradicted  it,  or  in  the 
words  of  the  Veda  quoted  by  Sir  W.  Jones 
in  his  Preface  to  the  Institutes  of  Hindoo 
Law,  page  12,  that  "Whatever  Menu 
pronounced  was  a  medicine  for  the  soul ; " 
and  the  sage  Vrihaspati  says  in  his  own 
law-tract  that  "  Menu  held  the  first  rank 
41  among  legislators,  because  he  had  ex- 
"  pressed  in  his  Code  the  whole  sense  of  the 
"  Veda,  that  no  Code  was  approved  which 
"  contradicted  Menu,  that  other  shastras  and 
41  treatises  on  grammar  or  logic  retained 
11  splendour  so  long  only  as  Menu  who  taught 
44  the  way  to  just  wealth,  to  virtue,  and  to 
"  final  happiness,  was  not  seen  in  competition 
"  with  them." 

Vyasa  too  has  decided  that  "  The  Veda 
44  with  its  Augas  or  the  six  compositions 
"  deducted  from  it,  the  revealed  system  of 
"  medicine,  the  Puranas  or  sacred  histories, 
44  and  the  Code  of  Menu  were  four  works 
"  of  supreme  authority,  which  ought  never  to 
"  be  shaken  by  arguments  merely  human/' 

Accordingly,  in  Colebrooke's  Digest, 
I  find  the  following  text  (Book  I., 
Chapter  II.,  Section  2,  Clause  41),  Menu: 
44  Let  no  lender  for  a  month,  or  for  two  or 
44  three  months,  at  a  certain  interest,  receive 
'•  such  interest  beyond  the  year,  nor  any 
14  interest  which  is  unapproved,  nor  interest 
44  upon  interest  by  previous  agreement,  nor 
"  periodical  interest  exceeding  in  time  the 
44  amount  of  the  principal,  nor  interest 
44  exacted  from  a  debtor  as  the  price  of  the 
'*  risk  when  there  is  no  public  danger  or 
4"  distress,  nor  immoderate  profits  from  a 
44  pledge  to  be  used  by  way  of  interest." 

Clause  XL1L,  Menu:  "  Stipulated  in- 
44  terest  beyond  the  legal  rate,  and  different 
44  from  the  following  rate,  is  invalid ;  and  the 
44  wise  call  it  an  usurious  way  of  lending  : 
44  the  lender  is  entitled  at  most  to  five  in 
kt  the  hundred." 

Clause  XLI1I. :  4*  Interest  on  money,  re- 
44  ceived  at  once,  not  year  by  year,  month 
44  by  month,  or  day  by  day,  as  it  ought, 
44  must  never  be  more  than  enough  to  double 
44  the  debt,  that  is,  more  than  the  amount 
44  ot  the  principal  paid  at  the  same  time." 

And  in  Book  I.,  Chapter  II.,  Section  3, 
Article  II.,  I  find  in  the  following  Clause 
LXL,  Menu  staling  generally  that  *4  interest 
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*'  on  money  received  at  once,  not  momh  by 
"  month,  or  day  by  day,  as  it  ought,  must 
"  never  be  more  than  enough  to  double  the 
"debt,  that  is,  more  than  the  amount  of 
"the  principal  paid  at  the  same  time," 
adds  a  special  rule — On  grain,  on  fruit, 
on  wool,  or  hair,  on  beasts  of  burden,  but 
to  be  paid  in  the  same  kind  of  equal  value, 
it  must  not  be  more  than  enough  to  make 
the  debt  quintuple.  See  also  the  Institutes 
by  Sir  W.  Jones,  page  209,  and  I.  Strange's 
Hindoo  Law  299;  2  ibid  472- 

Should  the  Honorable  the  Judges  of  the 
High  Court  hold  that  the  Hindoo  Law  is 
applicable,  plaintiff  cannot  recover  more  than 
the  amount  of  the  principal,  and  to  this  sum 
the  verdict  will  accordingly  be  reduced. 

Judgment  of  the  High  Court. 

Jackson,  J. — In  this  case,  it  seems  suffi- 
cient to  say  that  the  law  applicable  to  the 
subject  in  the  ordinary  Civil  Courts  of  this 
country  is  the  same  which  governs  the  Court 
of  Small  Causes 


The  9th  February  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Limitation— Clause  2,  Section  1,  Act  XIV.,  1859— 
Subordinates  not  servants. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Burrisaul. 

Obhoy  Churn  Dim,  Plaintiff, 


versus 
Huro  Chunder  Doss  Buxee,  Defendant. 

A  Butwarrah  Ameen  who  had  authority  tn  draw  the 
pay  of  his  establishment  drew  the  same  for  three 
months,  but  defaulted  to  pay  a  mohurrir,  one  of  his 
subordinates,  his  dues.  The  mohurrir  sued  him  to  re- 
cover the  same. 

Held  that  the  plaintiff  did  not  come  within  the  de- 
scription of  "  servant  "  in  Clause  2,  Section  1,  Act  XIV. 
of  1S59,  and  the  claim  being  for  money  belonging  to 
plaintiff  which  defendant  had  received  would  be  govern- 
ed by  the  limitation  of  six  years. 

Reference. — In  this  case,  plaintiff  Obhoy 
Churn  Dutt  sues  to  recover  Rupees  30,  being 
the  amount  of  salary  due  to  him  for  three 


months,  from  September  to  November  1866. 
He  states  that  he  has  been  appointed  by  the 
Collector  of  Backergunge  on  a  monthly  pay 
of  Rupees  10  as  a  mohurrir  to  serve  among 
others  under  defendant,  who  is  employed  as 
a  butwarrah  Ameen  with  the  authority  to 
draw  the  pay  of  his  whole  establishment 
in  a  lump  from  the  Collectorate,  and  to  dis- 
tribute the  same  among  his  subordinates. 
Under  such  power,  he  had  drawn  in  January 
1867  salaries  due  to  his  establishment  for  the 
above  months,  but  defaulted  to  pay  plaint- 
iff's dues,  who,  after  fruitless  and  repeated 
applications  to  the  Revenue  Officer  for  the 
same,  has  at  last  been  compelled  to  bring 
this  suit. 

Defendant  objects  to  the  hearing  of  the 
case  on  the  score  of  one  year's  time  having 
elapsed  from  the  date  of  the  cause  of  action 
before  the  institution  of  the  suit,  and  pleads 
that  he  had  the  pay  for  the  above  months 
drawn  from  the  treasury  through  one  Gunga 
Churn  Sein,  who  not  having  made  over  the 
same  to  him,  a  suit  was  accordingly  brought 
against  him  to  recover  the  money,  and  decree 
obtained,  which  still  remains  unsatisfied.  He 
is  ready  to  allow  plaintiff  to  realize  the 
decree  if  he  likes. 

By  reference  to  the  record,  it  appears 
that  plaintiff  institutes  this  suit  on  the  30th 
November  last,  and  his  claim  is  for  three 
months'  wages,  from  September  to  November 
1866 ;  in  other  words,  the  suit  is  brought  after 
the  lapse  of  two  years  and  10  or  12  months 
nearly  after  the  salary  becoming  due.  Plaint- 
iff holds  that  the  cause  of  action  began  in 
January  1869,  when  the  Deputy  Collector 
ordered  him  to  bring  a  regular  action  for  his 
dues.  But  this  Court  has  every  hesitation 
to  consider  the  cause  of  action  having  ac- 
crued from  the  Deputy  Collector's  order, 
which  is  immaterial  to  the  point  at  hand,  be- 
cause such  order  is  no  award  under  any  law  to 
allow  a  case  for  calculating  the  period  of 
limitation.  The  real  cause  of  action  arises 
from  the  time  the  salary  became  due  if  taken 
in  the  light  of  wages,  or  from  the  lime  of  mis- 
appropriation made  by  defendant  of  plaint- 
iff's dues. 

The  Court  is  disposed  to  view  the  case 
as  one  for  the  restitution  of  money  mis- 
appropriated, because  no  relationship  of 
master  and  servant  subsists  between  the 
p.irties,  and  because  plaintiff  is  a  mere  Subor- 
dinate in  office  to  defendant.  1  f  defendant  wag 
authorized  bv  the  Collector,  he  is  to  be  con- 
sidcred    merely  a  channel    through    which 
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plaintiff  was  to  receive  his  pay  from  a  public 

treasury;  or,  in  other  words,   defendant  is 

merely  a  trustee  who  is  to  draw  public  money, 

and  pay  it   to  the   parties  to  whom  it   is 

due.    According  to  this  view  of  the  matter, 

the  Court  should  consider,  under  Section  2 

and  Clause  16  of  Section  1  of  Act  XIV.  of 

1859,  limitation   of  six  years  should  apply 

to  the  case   under   consideration,   and    not 

one    year    as    assigned    for    wages    under 

Clause  2,  Section  1  of  the  same  Act.     But 

as  the  Court  entertains  doubt  as  to  which  of 

these  Sections  would  apply  to  the  present 

case,  it   most   respectfully    lays   the   above 

statements  before  the  Court  under  Act  X.  of 

1867,  and  solicits  its  opinion  on  the  same. 


The  judgment  of  the  High   Court  ivas  deli- 
vered  as  follows  by — 

Jackson,  J. — It  seems  clear  that  in  this  case 
the  limitation  prescribed  by  Clause  2,  Sec- 
tion 1,  Act  XIV.  of  1859,  will  not  apply,  in 
the  first  place,  because  the  plaintiff,  who 
wasamohurrir  in  employ  under  the  direc- 
tions of  the  defendant,  does  not  come  with- 
in the  description  of  "  servant "  as  mentioned 
in  that  Clause.  We  may  refer  the  Judge  of 
the  Small  Cause  Court  to  a  ruling  to  be 
found  in  6  Weekly  Reporter,  page  11,  Civil 
References,  in  the  case  of  Nityo  Gopai  Ghose 
against  A.  B.  Mackintosh. 

Moreover,  the  defendant  does  not  ap- 
pear to  have  been  the  employer  of  the 
plaintiff  in  this  case,  but  merely  to  have 
wen  a  superior  ministerial  officer  who,  by 
arrangement  between  the  parties  and  their 
common  employer,  was  accustomed  to  re- 
ceive the  money  payable  to  the  plaintiff 
trom  the  Collector.  If,  therefore,  the  defend- 
ant by  himself,  or  by  some  other  person 
tor  whom  he  was  answerable,  did  receive 
me  salary  due  to  the  plaintiff,  and  was, 
inerefore,  responsible  to  him  for  that 
amount,  the  claim  would  be  of  the  nature 
0  a  claim  for  money  belonging  to  the 
Plaintiff  which  the  defendant  had  received, 
«>  which,  apparently,  the  limitation  of  six 
years  would  apply.  The  present  suit  seems 
0  have  been  brought  within  three  years  from 

W  !u  °f  .SUch  recciPl-  ^  appears,  there- 
ore,  that  the  suit  would  not  be  barred  bv 
'imitation. 

Glover,  Jm—\  concur. 
Vol.  XIII. 


The  9th  February  1870. 

Present  : 
The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

fudges. 

Compromise— Execution-— Act  X.,  1859. 

Reference  to  the  High  Court  by  the  Judge 
of  Beerbhoom,  dated  the  J 6th  December 
1869. 

Luckhee  Narain  Roy  (Defendant),  Appellant^ 

versus 

Ram  Mohun  Doss  (Plaintiff),  and  another 
(Defendant),  Respondents. 

Baboos  Mohinee  Mohun  Roy  and  Nulleet 
Chunder  bein  for  Appellant. 

Baboo  Doorga  Doss  Dull  for  Respondents. 

D  brought  a  suit  in  the  Revenue  Court  for  accounts 
and  money  due  from  R  as  his  gomashtah.  Before 
judgment,  defendant  presented  a  petition  of  compromise, 
agreeing  to  pay  the  whole  amount  due  by  instalments, 
in  default  of  paying  one  of  which  the  whole  debt  should 
be  realized  at  once  with  interest,  and  a  decree  was 
passed  ordering  the  case  to  be  disposed  of  in  accordance 
with  the  terms  of  the  compromise. 

Hf.LD  that  the  plaintiff's  remedy  lay  in  execution  of 
the  decree  in  the  manner  pointed  out  by  ActX.  of  1859, 
and  not  in  a  new  suit. 

Reference. — The  Lower  Court  has  decreed 
this  case.  Against  this  order  an  appeal  is 
preferred. 

The  plaintiff  respondent's  allegation  is  that 
his  vendor,  defendant  No.  2  Joogul  Kishore 
Doss,  sued  defendant  No.  1  Luckhee  Narain 
Roy,  the  appellant,  for  money  and  delivery  of 
accounts  under  Act  X.  of  1859  and  obtained 
an  order  from  the  Revenue  Court  in  these 
words  :  "  Let  the  suit  be  decided  in  accord- 
"  ance  with  the  terms  of  the  compromise," 
and  the  compromise,  the  Court  finds,  sets 
forth  these  words :  "  From  the  time  of  my 
"  being  appointed  a  gomashtah  up  to  the 
"  time  of  my  discharge,  the  whole.debt  due  to 
"  the  plaintiff,  inclusive  of  principal,  interest, 
"  and  the  costs  of  this  suit,  is  fixed  and 
"  agreed  to  be  325  rupees,  which  sum  I  will 
"  pay  in  the  following  manner  : — 

"  In  Kartick  1274      ...  Rs.     25     o  o 

"  In  Falgoon  next      ...    „     100    o  o 

"  In  Falgoon  of  1275...    „     100    o  o 

"  In  Falgoon  of  1276...    „     100    o  o 
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"  If  I  make  any  default  in  paying  these 
instalments,  the  whole  debt  will  be  rea- 
lized at  once,  and  I  shall  be  charged  interest 
at  |  per  cent,  per  month,  and  it  has  also 
been  decreed  that  the  bond  which  I  exe- 
cuted to  plaintiff's  father  for  balance  of 
cash,  Rupees  99,  as  a  gomashtah,  due  by  me 
to  plaintiff's  father,  dated  3rd  Falgoon 
1273,  and  another  bond  executed  by  me 
to  plaintiff's  nephew-in-law  for  Rupees  99, 
altogether  198  rupees,  and  the  interest  ac- 
cruing thereon,  is  included  in  the  above- 
mentioned  debt  of  Rupees  325,  and  it  is 
prayed  that  the  case  be  disposed  of  accord- 
ing to  the  above  terms." 

The  plaintiff  now  sues  the  party  who  exe- 
cuted the  document,  defendant  Luckhee 
Narain  Roy,  for  the  recovery  of  Rupees 
325  with  interest,  on  the  allegation  that 
the  instalments  were  not  paid,  and  he  en- 
deavoured to  execute  in  the  Collectorate. 
but  that  on  an  objection  being  preferred 
by  the  sureties  of  the  defendant,  the  exe- 
cution-case was  struck  off  on  22nd  April 
1868  by  a  Deputy  Collector  of  this  district 
who  held  that  "  under  a  Circular  Order 
"No.  38,  dated  23rd  September  1865,  from 
"  the  Commissioner,  it  does  not  appear  that 
"  a  decree  under  Act  X.  could  be  stipulated 
"  to  be  paid  by  instalments,  and  if  both 
"  parties  do  so  stipulate,  they  must  take  the 
"  consequences.  Moreover,  that  the  decree 
"  sought  to  be  executed  provides  that  the 
"  suit  be  determined  according  to  the  terms 
"  of  the  compromise.  Therefore,  to  exe- 
"  cute  such  a  decree  does  not  appear  to  be  i 
"just." 

The  Court  finds  that  the  terms  of  the  ! 
contract  are  virtually  to  the  effect  that  if 
the  instalments  are  not  paid,  then  the  plaint- 
iff in  the  execution  of  a  decree  awarded  on 
the  contract  will  be  enabled  to  recover  the 
whole  amount  of  the  instalments  with  in- 
terest by  executing  the  decree ;  so  that  by 
the  terms  of  the  contract  the  remedy  was 
pointed  out  for  the  enforcement  of  the  con- 
tract, should  the  defendant  make  default. 
That  remedy  was  clearly  the  execution  of  the 
decree,  and  not  a  suit  in  the  Civil  Court. 
The  High  Court  {vide  Weekly  Reporter, 
Volume  VII.,  page  116)  has  ruled  that  as  a 
general  rule  a  suit  cannot  be  brought  in  a 
Civil  Court  to  enforce  a  decree  of  the  Re- 
venue Court  under  Act  X.  of  1859;  such 
can  only  be  enforced  by  execution  as  de- 
fined in  Act  X.  itself.  There  is  nothing  in 
this  suit  of  an  exceptional  character  to 
take   it  out    of    the    general    rule    and    to 


necessitate    the    party    enforcing    his   right 
bv  a  civil  action. 

What  the  purport  of  the  Circular  issued 
by  the  Commissioner,  No.  38,  dated  23rd 
September  1865,  to  the  Deputy  Collector, 
may  be,  the  Court  is  unable  to  say,  as  it  has 
not  the  Circular  before  it.  It  seems,  how- 
ever, quite  clear  that  justice  has  miscarried 
in  this  case,  for  the  party  seeking  the 
enforcement  of  a  debt  which  the  de- 
fendant has  acknowledged  before  the  De- 
puty Collector  he  owes,  has  been  unable 
to  obtain  his  dues  before  that  Court, 
and  has  been  needlessly  sent  into  the  Civil 
Court ;  and  now  he  is  perhaps  in  a  worse 
position  than  he  was  when  application  for 
execution  of  the  revenue-decree  was  refused 
by  Deputy  Collector,  Moulvie  AH  Mahomed, 
on  23rd  September  1867,  the  officer,  I  ob- 
serve, who  was  discovered  deciding  a  case 
by  lottery. 

The  order  of  the  Lower  Court  is  revers- 
ed, and  the  appeal  decreed  with  costs 
and  interest,  but  at  the  request  of  the 
respondent  the  case  is  referred  to  the  High 
Court  under  Act  XXIII.  of  1861.  Section 
28,  for  the  opinion  of  the  Court  as  to 
whether  such  a  suit  is  cognizable  by  the 
Civil  Court,  the  point  being  perhaps  some- 
what doubtful.  The  order  of  this  Court  is 
consequently  contingent  on  that  of  the  High 
Court  now  solicited. 

The  judgment  of  Ihe  High  Court  was  deli- 
vered as  follows  by — 

Jackson,  J. — This  is  a  case  referred  by  the 
Judge  of  Zillah  Beerbhoom  upon  a  regular 
appeal  before  his  Court  in  a  suit  for  408 
rupees,  described  as  money  due  under  a 
kistbundee. 

The  circumstances  are  these :— Joogul 
Kishore  Doss  brought  a  suit  against  Luckhee 
Narain  Roy,  who  had  been  his  gomashtah, 
for  accounts  and  money  due  from  him  as 
gomashtah  in  the  Revenue  Court.  Before 
judgment  in  that  case,  the  defendant  pre- 
sented a  petition  of  compromise,  in  which  it 
was  recited  that  the  whole  amount  due  from 
the  defendant  to  the  plaintiff,  including  the 
amounts  of  two  bonds  previously  executed 
by  him  and  in  consideration  of  his  employ- 
ment, was  Rupees  325,  which  sum  it  had 
been  agreed  should  be  paid  in  four  instal- 
ments. It  was  further  agreed  that  in  de- 
fault of  paying  any  one  of  these  instalments, 
the  whole  debt  should  be  realized  at  once, 
with  interest  thereupon  at  one  half  per  cent, 
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per  mensem ;  and  it  was  prayed  that  the  case 
should  be  disposed  of  in  accordance  with 
those  conditions. 

Accordingly,  the  Revenue  Court  gave  a 
decree  in  these  words :  "  Let  the  case  be  dis- 
" posed  of  in  accordance  with  the  terms  of 
"the  compromise/"  and  nothing  more. 

After  that,  Joogul  Kishore  assigned  his 
interest  in  this  decree  to  the  present  plaintiff, 
Ram  Mohun  Doss,  and  the  assignee  applied 
for  execution  of  the  decree  to  the  Revenue 
Court,  but  that  Court  refused  execution  on 
the  ground  that  under  a  Circular  Order, of 
the  Commissioner  of  Revenue,  the  Revenue 
Courts  were  incompetent  to  execute  a  decree 
by  way  of  instalments. 

Ram  Mohun  Doss  now  sues  the  original 
defendant  and  judgment-debtor,  Luckhee 
Narain  Roy,  making  Joogul  Kishore  pro 
formd  defendant,  to  recover  the  amount  due 
under  that  compromise. 

The  Judge  is  of  opinion  that  the  suit  will 
not  lie,  and  we  are  referred  to  the  case  of 
Aghore  Chunder  Mookerjee  against  Ooma 
Moyee  Debia  and  another,  reported  in  7 
Weekly  Reporter,  page  216.  In  that  case, 
the  learned  Chief  Justice  observed  :  "  As  a 
jj  general  rule  a  suit  cannot  be  brought  in  the 
"Civil  Courts  to  enforce  a  decree  of  the 
"Revenue  Courts  under  Act  X.  of  1859. 
"These  decrees  can  be  enforced  only  by 
"execution,  and  the  limitation  for  proceed- 
ings to  execute  decrees  of  that  nature  is 
"defined  by  Act  X.  itself." 

The  Chief  Justice  proceeds  to  say :  "  Then 
the  question  arises  whether  there  was  a 
new  contract  in  this  case  which  the  plaint- 
iff can  enforce  by  suit  in  the  Civil  } 
Court?  If  the  contract  of  the  defendant! 
had  been  simply  that,  in  consideration  of 
the  plaintiff's  withdrawing  the  attachment, 
he,  the  defendant,  would  pay  down  a 
certain  portion  of  the  decree,  and  pay  the 
remainder  of  the  decree  by  two  instal- 
ments, the  plaintiff  would  have  been  at 
liberty,  on  default  of  payment  according 
to  the  terms  of  the  contract,  to  have  sued 
m  the  Civil  Courts  for  the  enforcement  of 
that  contract :  and  if  the  amount  had  been 
*ithin  the  limits  of  the  jurisdiction  of 
the  Small  Cause  Court,  he  might  have 
sued  in  that  Court.  But,  in  this  case, 
the  contract  specifically  points  out  the 
mode  in  which  the  instalments  which  the 
defendant  agreed  to  pay  were  to  be  en- 
forced in  the    event    of    his  not  paying 
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"  them.  The  contract  says,  '  if  the  instal- 
"  ments  are  not  paid,  then  you,  in  execution 
"  of  that  decree,  will  recover  the  whole  of 
"  the  instalments,  with  interest,  by  execut- 
"  ing  the  decree/  So  that  by  the  terms 
"  of  the  contract  by  which  the  defendant 
"  agreed  to  pay  the  instalments,  the  remedy 
"  was  pointed  out  for  the  enforcement  of 
"  the  contract  in  the  event  of  the  defend- 
"  ant's  making  default.  That  remedy  was 
"  the  execution  of  the  decree,  and  not  a  suit 
"  in  the  Civil  Courts." 

Now,  the  vakeel  who  appears  before  us 
to-day  for  the  plaintiff,  points  out  as  a  dis- 
tinction between  that  case  and  the  case  now 
before  us,  that  there  the  parties  specifically 
agreed  that  the  remedy  was  to  lie  in  execu- 
tion of  the  decree,  but  here  there  is  no 
such  specific  agreement,  and  •  that  conse- 
quently there  is  a  new  contract  in  this  case 
which  the  plaintiff  could  enforce  by  suit  in 
the  Civil  Courts. 

In  the  first  place,  the  Judge  has  referred 
to  us  a  point  of  law  upon  certain  facts 
which  he  states.  He  finds  that  the  terms 
of  the  contract  are  virtually  to  the  effect 
that  if  the  instalments  are  not  paid,  then 
plaintiff  in  execution  of  a  decree  awarded  on 
the  contract  will  be  enabled  to  recover  the 
whole  amount  of  the  instalments,  with  inter- 
est, by  executing  the  decree. 

It  has  been  contended  that  we  are  not 
bound  by  the  Judge's  construction  of  this 
contract  or  compromise,  but  we  may  put 
our  own  construction  upon  it.  I  am  not 
quite  sure  that  this  is  so ;  but  if  it  be  so,  I 
think  that  so  far  as  the  proceedings  go,  there 
is  good  reason  for  saying  that  the  Judge's 
construction  is  right.  In  the  first  place, 
this  was  not  a  compromise,  or  agreement 
entered  into  after  decree.  It  was  a  com* 
promise  entered  into  before  judgment,  and 
apparently  it  was  intended  that  the  com- 
promise should  be  embodied  in  the  judg- 
ment. Not  only  that,  but  we  find  that  the 
party  who  took  the  plaintiff's  interest  in  the 
decree  by  assignment  (and  this  is  what  he 
took,  and  what  enables  him  to  maintain  the 
suit),  immediately  afterwards  proceeded  to 
carry.it  out  by  execution  of  the  decree; 
and  it  was  only  upon  the  Deputy  Collector 
to  whom  he  applied  for  execution,  refusing, 
as  I  think  upon  mistaken  grounds,  to  allow 
such  execution,  that  he  has  come  into  Court 
with  a  fresh  suit  to  recover  the  amount 
unpaid. 

I    think  that  the  Deputy  Collector  was 
mistaken  in  refusing  execution,  because  this 
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was  not  an  application  to  execute  a  decree 
by  way  of  instalments.  If  the  decree  meant 
any  thing,  it  was  a  decree  for  the  whole 
amount  admitted  to  be  due,  with  this  restric- 
tion— that  execution  for  that  whole  amount 
should  not  take  place,  unless  and  until  the 
defendants  committed  default  in  paying  some 
one  of  the  instalments  by  which  it  was 
agreed  that  payment  might  be  made ;  but 
if  and  when  the  defendant  committed  such 
default,  then  the  plaintiff  was  to  be  at  liberty 
to  apply  to  the  Court  to  execute  his  decree. 

I  by  no  means  dissent  from  the  ruling  of 
the  learned  Chief  Justice  and  Mr.  Justice 
Kemp  in  the  case  cited  from  7  Weekly 
Reporter;  but  in  the  first  place,  I  think 
there  is  a  distinction  between  the  cases  in 
which  the  new  contract  has  been  made 
before  and  after  the  decree ;  and  also  I  think 
that  in  order  to  give  the  plaintiff,  or  his 
assignee,  a  new  cause  of  action  upon  such  a 
contract,  it  ought  to  appear  that  the  effect 
of  that  contract  had  been  to  close  the  pro- 
ceedings under  the  original  claim,  for  it 
seems  quite  clear  that  the  plaintiff  could  not 
have  the  two  causes  of  action  co-existing,  and 
proceed  upon  one  and  upon  the  other  at  the 
same  time. 

-  I  think,  therefore,  that  the  intention  of 
the  parties  in  this  case  clearly  was  to  have 
a  decree  which  might  be  executed  in  the 
manner  stated,  and  that  the  remedy  which 
the  plaintiff  had  lay  in  execution  of  that 
decree  in  the  mode  pointed  out  by  Act  X.  of 
1859,  and  not  in  a  new  suit.  If  the  plaintiff 
before  us,  who  is  not,  I  think,  by  any  means 
entitled  to  our  favorable  consideration,  as  a 
party  who  has  trafficked  in  the  litigations  of 
others,  made  a  mistake,  and  acquiesced  in 
the  order  of  the  Deputy  Collector,  instead  of 
appealing  against  that  order  and  getting  it 
6et  aside,  and  brought  a  separate  suit,  such 
a  suit  not  being  open  to  him,  I  think  he  has 
only  himself  to  blame.  I  think,  therefore, 
that  the  opinion  of  the  Judge  in  this  case  is 
correct,  and  that  the  plaintiff's  suit  ought  to 
be  dismissed. 

The  pleader  of  the  opposite  parly  to  get 
20  rupees  as  his  fees. 

Glover,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  quite  clear  that  the  intention 
of  the  parlies  was  that  the  money  should  be 
recovered  on  the  arrangement  which  formed 
the  basis  of  the  Act  X.  decree.  That  being 
the  intention  of  the  parties,  the  plaintiff, 
who  is  now  the  purchaser  of  the  rights  of 


the  person  who  got  that  decree,  cannot  pro- 
ceed in  a  fresh  suit. 


The  9th  February  1870. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges. 

Dewan  Ahilkar  of  Cooch  Behar— Section  284, 
Code  of  Civil  Procedure— Jurisdiction. 

Case  No.  338  of  1869. 

Miscellaneous  Appeal  from  an  order  pass- 
ed  by  the  Officiating  Judge  of  Rajsha- 
hye, dated  the  12th  May  /86g,  reversing 
an  order  of  the  Moonsiff  of  Shahazad- 
pore,  dated  the  2nd  November  1868. 

Jadub  Chunder  Naye  (Judgment-debtor), 

Appellant, 

versus 

Dinonath  Dass  (Decree-holder),  Respondent. 

Baboos  Issur  Chunder  Chuckerbutty  and 
Bhyrub  Chunder  Banerjee  for  Appellant. 

Baboo  Tarinee  Kant  Bhuttacharjee 
for  Respondent. 

The  Court  of  the  Dewan  Ahilkar  of  Cooch  Behar  is 
not  a  Court  within  British  territory,  and  a  Moonsiff 
has  no  jurisdiction  to  execute  its  decrees  under  Section 
2S4,  Act  VIII.  of  1S59. 

Jackson,  J. — It  appears  that  the  special 
respondent,  Dinonath  Dass  Sircar,  obtained 
a  decree  in  the  Court  of  the  Dewan  Ahilkar 
of  Cooch  Behar  against  the  special  appel- 
lant, Jadub  Chunder  Naye,  and  on  his 
application  the  decree  was  sent  to  the 
Judge  of  Rajshahye  for  execution  in  that 
district.  The  Judge  of  Rajshahye  sent  it 
to  the  Moonsiff  of  Shahazadpore.  Notice 
was  issued  to  the  judgment-debtor,  and  his 
property  attached.  He  thereupon  objected 
that  the  decree,  having  been  passed  by  the 
Court  of  the  Independent  State  of  Cooch 
Behar,  could  not  be  executed  by  the  Rajshahye 
Court.  The  Moonsiff  held  that  this  objec- 
tion was  valid  ;  that  the  Court  of  the  Dewan 
Ahilkar  of  Cooch  Behar  was  not  a  Civil 
Court  within  any  part  of  the  territory  of 
British   India,  and   was  not  a  Court  esta- 
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bHshed  by  the  authority  of  the  Governor- 
General  of  India  in  the  territories  of  a 
Foreign  State  within  the  terms  of  Section 
284,  Ad  VIII.  of  1859,  anc*  tnat  conse- 
quently, he,  the  Moonsiff  of  Shahazadpore, 
had  no  jurisdiction  to  entertain  the  execu- 
tion of  the  decree. 

On  appeal,  the  Judge  of  Rajshahye  has 
reversed  the  orders  passed  by  the  Moonsiff. 
He  was  satisfied  that  Cooch  Behar  was 
within  the  territories  of  the  British  Govern- 
ment in  India,  that  there  had  been  recipro- 
city in  execution  of  decrees  between  the 
Courts  of  the  Rungpore  district  and  that 
of  the  Dewan  Ahilkar  of  Cooch  Behar, 
and  he,  therefore,  ordered  the  execution  of 
the  decree  to  proceed. 

On  special  appeal  it  is  said  that  the 
Judge  was  in  error,  that  there  was  no  evi- 
dence to  show  that  the  Dewan  Ahilkar's 
Court  was  a  Court  within  the  territories 
of  British  India,  that  it  was  a  Court  of  the 
Native  State  of  Cooch  Behar,  and  that  un- 
less the  Court  was  such  a  Court  as  is  men- 
tioned in  Section  284,  Aft  VIII.  of  1859, 
the  Moonsiff  could  not  execute  the  decree. 

We  think  that  the  Moonsiff  was  right. 
The  only  rules  for  execution  of  decrees  by 
a  Court  other  than  that  which  passed  the 
decree,  are  those  laid  down  in  Section  284, 
Aft  VIII.  of  1859.  The  Judge  of  Rajsha- 
kje  seems  to  be  in  error  in  holding  that  the 
Court  of  Dewan  Ahilkar  of  Cooch  Behar 
is  a  Court  within  British  territories.  It  is 
a  Court  of  the  Native  State  of  Cooch  Behar, 
and  it  is  not  shown  that  it  is  even  "  establish- 
ed by  the  authority  of  the  Governor-Gene- 
ral" in  that  Foreign  State.  The  decree- 
tolder  must  show  that  the  Moonsiff  of  Sha- 
hwdpore  has  jurisdiction  to  execute  the 
^cree  under  Section  284,  Aft  VIII.  of 
,859-  He  appears  to  have  altogether  failed 
to  do  this,  and  his  pleader  is  unable  to 
satisfy  us  on  this  point. 


The  order  passed  by  the  Judge  of  Raj- 
shahye must  therefore  be  reversed.  The 
decree-holder  must  pay  all  the  costs  in  the 
Courts  below  and  this  Court. 


The  9th  February  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Costs— Alteration  of  an  order-— Jurisdiction. 

Case  No.  534  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Subordinate  Judge  of  Chittago'ng, 
dated  the  22nd  May  1869. 

Shostee  Churn  Roy  (Judgment-debtor), 

Appellant, 

versus 

The  Collector  of  Chittagong  (Decree-holder), 

Respondent. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 

A  pauper  suit  for  possession  was  decreed  with  mesne- 
profits  to  be  ascertained  in  execution,  costs  being  also 
awarded  including  the  value  of  stamps  due  to  Govern- 
ment which  was  to  be  paid  by  plaintiff  and  defendant 
in  shares  proportionate  to  their  ultimate  success  when 
the  amount  of  wassilat  should  be  ascertained.  As  the 
parties  did  not  choose  to  go  into  the  inquiry  as  to  mesne- 
profits,  the  Court  on  a  motion  by  Government  called 
upon  the  parties  to  appear,  and  on  their  refusing  to  do 
so,  altered  its  original  order  with  respect  to  the  pay- 
ment of  the  stamp-duty,  and  declared  that  it  should 
be  realized  from  both  the  parties  jointly. 

Held  that  the  Court  had  no  authority  to  make  the 
second  order  in  favor  of  Government,  and  that  the 
proceedings  taken  in  execution  thereof  were  without 
legal  foundation. 

Phear,  J.—li  seems  to  me  that  the  Sub- 
ordinate Judge  has  made  a  double  blunder  in 
this  case.  By  his  decision  in  the  suit,  which 
was  a  pauper  suit,  he  ordered  the  plaintiffs 
to  get  possession  of  their  shares  in  the  house, 
and  that  they  should  recover  costs  in  pro- 
portion to  the  amount  decreed,  together  with 
interest,  from  the  defendant  Shostee  Churn 
Roy.  He  further  ordered  that  the  costs  of 
the  said  defendant,  Shostee  Churn  Roy,  in 
proportion  to  the  amount  dismissed,  should 
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be  deducted  from  the  amount  of  the  mesne- 
profits  due  to  the  plaintiffs.  And  he  ordered 
that  the  amount  of  .wassilat  due  to  plaintiffs 
should  be  ascertained  in  execution  of  decree. 
Finally,  he  declared  that  the  amount  due  to 
the  Government  for  stamps  was  250  rupees. 

The  Lower  Appellate  Court  went  on  to 
say  that  "  inasmuch  as  the  amount  of ; 
"  wassilat  has  been  left  to  be  determined  in 
"execution,  it  is  impossible  to  ascertain 
"what  portion  of  the  value  of  the  stamps 
"  is  due  from  which  party,  and  that  amount 
"is  left  undefined;  on  being  ascertained  in 
"  the  execution-department,  the  defendant ! 
"will  pay  the  amount  which  will  be  propor- 
"  tionate  to  the  amount  finally  allowed  to  the 
"plaintiffs,  and  the  plaintiffs  will  pay  in 
"proportion  to  the  amount  finally  dis- 
allowed." 

By  this  decree,  it  appears  to  me  beyond 
question  that  the  Court  in  exercising  the 
power  given  to  it  by  Section  309,  Civil 
Procedure  Code,  thought  proper  to  order 
that  the  250  rupees  due  to  the  Government 
on  account  of  stamps  should  be  paid 
by  the  plaintiffs  and  the  defendant  respect- 
ively in  shares  which  should  be  proportionate 
to  their  ultimate  success  in  the  suit  when  the 
amount  of  wassilat  should  be  ascertained. 
The  Court  of  its  own  motion  never  intend- 
ed to  make  any  other  award  in  favor  of  the 
Government  than  this,  and  had  the  parties 
chosen  to  proceed  to  the  ascertainment  of 
wassilat  or  mesne-profits  in  the  usual  way, 
in  execution-proceedings,  there  could  not 
have  been  the  least  doubt  as  to  the  amount 
which  the  Couit  intended  the  parties  res- 
pectively to  pay  to  the  Government  as  their 
shares  of  the  value  of  the  stamps. 

I  am  by  no  means  sure  that  a  coniingent 
order  of  this  kind  is  a  proper  order  for  a 
Court  to  make  under  the  provisions  of  Sec- 
tion 309.  But  whether  it  were  so  or  not, 
no  other  order  was  made  by  the  Court  in  its 
final  decision  of  the  case  between  the 
parties.  If  this  was  an  order  within  the 
provisions  of  Section  309,  it  was  at  any  rate 
an  unfortunate  order,  and  is,  I  think,  the  first 
mistake  of  the  Subordinate  Judge  in  this 
matter.  For  it  happens  that  the  parlies  to 
the  suit  have  not  chosen  to  go  into  an 
inquiry  as  to  mesne-profits,  and  there  is  no- 
thing so  far  as  I  know  in  the  laws  of  this 
country  to  compel  the  parties  to  carry  on  their 
litigation  further  than  accords  with  their  own 
wishes  and  intentions.  It  is  quite  competent 
for  the  plaintiffs  in  this  case,  after  having 


obtained  a  decree  for  possession,  to  waive 
so  much  of  their  claim  as  was  directed  to 
mesne-profits,  and  no  one  will  doubt  that, 
if  they  chose  to  do  so,  the  defendant  would 
be  only  too  glad  to  remain  quiet,  and  to 
abstain  from  putting  the  Court  further  in 
motion. 

The  Government,  however,  were  in  this 
position  in  consequence  of  .the  form  into 
which  the  Subordinate  Judge  had  chosen 
to  put  his  decree,  namely,  they  could  get 
nothing  from  either  party  until  the  pro- 
ceedings to  ascertain  the  wassilat  were  car- 
ried out  and  determined. 

Under  these  circumstances,  the  Govern- 
ment, rightly  or  wrongly,  endeavoured  10 
put  the  Court  in  motion ;  and  the  Court,  at 
the  instance  of  Government,  called  upon 
both  the  plaintiff  and  the  defendant  to  ap- 
pear before  it  for  the  purpose  of  carrying  out 
the  investigation  relative  to  wassilat.  They 
bcth  refused  to  come,  and  the  Subordinate 
Judge,  I  suppose,  feeling  himself  strangely 
placed  between  the  pressure  of  the  Go- 
vernment on  the  one  hand,  and  the  inactivity 
of  the  parties  concerned  on  the  other,  had 
recourse  to  the  expedient  which  I  charac- 
terize as  his  second  blunder,  viz.\  he  altered 
his  original  order  with  regard  to  the  payment 
of  the  stamp-duty  due  to  Government,  and 
declared  that  it  should  be  realized  from 
both  the  parties  jointly. 

Now,  whether  the  order  that  he  made  on 
the  final  decision  of  the  case  exhibited  a  pro- 
per compliance  with  the  provision  of  the 
Procedure  Code  or  not,  I  think  there  can 
be  no  doubt  that  the  Court  had  no  authority 
at  this  stage  of  the  proceedings,  after  the 
decree  had  been  passed,  and  nothing  what- 
ever remained  to  be  done  as  between  the 
parties  except  to  ascertain  the  amount  of 
wassilat,  no  authority  whatever  to  make  a 
second  order,  in  fact  an  entirely  new  order, 
in  favor  of  Government.  But  it  is  this 
latter  order  which  the  Government  has 
sought  to  execute  against  the  defendant 
alone  s  and  the  Subordinate  Judge  has  grant- 
ed the  application  of  the  Government. 

I  do  not  hesitate  for  a  moment  to  say 
that,  in  my  judgment,  the  proceedings  thus 
taken  in  execution  of  this  second  order 
against  the  defendant  are  without  any  legal 
foundation.  They  must,  I  think,  be  declared 
to  be  void,  and  the  defendant  must  be  re- 
couped by  Government  such  costs  as  he 
has  been  put  to  in  these  proceedings  and 
in  this  appeal,  which  latter  we  assess  at 
16  rupees. 
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I  abstain  from  saying  any  thing  as  to  the 
proper  course,  if  there  be  a  course,  by  which 
the  Government  could  avail  themselves  of 
the  order  which  was  passed  in  their  favor 
(in  ihe  way  in  which  I  have  stated)  by 
the  original  decision  of  the  Subordinate 
Judge. 

Milter,  J. — I  concur. 


The  10th  February  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Benamee  suits— Conclusiveness  of  decrees. 

Case  No.  10S  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Saruu,  dated  the 
23th  February  rS6g. 

Bhowabul  Singh  (one  of  the  Defendants), 

Appellant 

versus 

Rajendro  Protab  Sahoy  (Plaintiff),  and  an- 
other (Defendant),  Respondents. 

Baboo  Romesh    Chunder  Milter  and  Mohesh 
Chunder  Choivdhry  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Onookool 
Chunder  Mookerjee  and  Unnoda  Per  shad 
Banerjee  for  Respondents. 

A  decree  of  Court,  unt'l  it  is  set  aside,  is,  as  between 
the  parties  to  it,  conclusive  both  as  to  the  rights  of 
those  parties  and  the  character  in  which  they  sue;  and 
it  is  not  open  to  any  of  the  parties  to  show  for  whose 
benefit  the  suit  was  carried  on,  e.  g.,  for  the  defendant 
to  show  that  he  was  the  plaintiff. 

Markby,  J.— Ix  this  case  the  plaintiff's 
claim  is  somewhat  obscurely  stated,  but  from 
the  plaint  and  the  statements  of  Mr.  Allan 
made  before  us,  we  gather  that  the  substance 
of  his  allegations  is  this.  He  alleges  that 
certain  persons  named  Jeetun  Tall  and  Odoit 
Narain  were  originally  the  proprietors  of  an 
B-annas  share  in  Mouzih  Muknar.  On  the 
7th  March  1859,  the  interest  of  the  sons  of 
Jeetun  [.all  ,  1.  e.,  4  annas,  was  sold  by  the 
Court  in  execution  of  a  decree.  The  plaint- 
iff purchased  and  entered  into  possession. 
Prior  to  this,   however,    Jeetun    Lall    and 
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Odoit  Narain  had  executed  a  deed  of  mort- 
gage in  favor  of  one  Shumboo  Tewary,  and 
Shumboo  Tewary  had  sold  one-half  of  his 
rights  to  Toagalee  and  the  other  half  to 
Teeluck. 

In  the  year  1863  two  suits  were  instituted, 
one  by  Toagalee  against  the  present  plaint- 
iff Rajendro  Protab  Sahoy  and  three  others, 
and  the  other  by  Teeluck  against  the  same 
persons.  The  suits  were  exactly  identical, 
except  as  to  the  person  of  the  plaintiff.  Tee- 
luck and  Toagalee  each  sought  to  recover 
possession  of  4  annas  of  Mouzah  Muknar 
founding  his  title  in  the  share  which  he  had 
purchased  in  the  mortgage  to  Shumboo 
Tewary,  which  mortgage  had  been  foreclosed. 
In  each  suit  also  the  defence  was  that  this 
mortgage  was  a  fraudulent  one. 

While  these  suits  were  going  on,  that  is  to 
say,  on  the  30th  December  1863,  Teeluck  and 
Toagalee  each  sold  their  rights  to  Bhowa- 
bul  Singh,  the  first  defendant  in  the  present 
suit.  Bhowabul  Singh's  name  was  substi- 
tuted for  Teeluck  and  Toagalee  respectively, 
and  the  suits  proceeded. 

Early  in  the  year  1864  these  suits  were 
finally  heard  and  decided,  and  in  each  suit 
Bhowabul  Singh  obtained  a  decree  for  pos- 
session and  mesne-proflts  against  Rajendro 
Protab  Sahoy  (the  present  plaintiff)  and  the 
other  parties.  The  decrees  are  dated  13th 
January  1864  and  19th  January  1 86 |t  res- 
pectively. Execution  was  taken  out,  the 
mesne-proflts  were  assessed,  and  Bhowabul 
Singh  was  put  into  possession.  The  proceed- 
ings are  before  us,  and  there  is  not  the  slight* 
est  trace  of  the  suits  having  been  compro- 
mised. 

Rajendro  Protab  Sahoy,  the  present  plaint- 
iff, says,  however,  that  the  purchase  which 
was  made  in  the  name  of  Bhowabul  Singh 
was  really  a  purchase  by  himself  in  the  name 
of  Bhowabul  Singh,  his  servant ;  that  the 
suits  were  really  compromised,  and  that  they 
were  merely  allowed  to  proceed  in  his  ser- 
vant's name  in  order  that  he  might  obtain  a 
decree  for  his  master's  benefit.  Moreover, 
that  in  fact  Bhowabul  Singh  never  did  re- 
main in  possession  of  the  property,  although 
it  always  stood  in  his  name.  Subsequently, 
he  says,  quarrels  arose  between  himself  and 
the  defendant  Bhowabul  Singh,  and  that 
thereupon  Bhowabul  Singh  set  up  a  fraudu- 
lent claim  to  hold  this  property  as  his  own. 

On  the  22nd  April  1867,  Chotoor  Bhooj 
Doss,  defendant  No.  2,  who  claiming  to  be 
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a  creditor  of  Bhowabul  Singh  had  obtained 
a  decree,  applied  for  execution  and  attached 
this  property.  The  plaintiff  says  this  was 
a  collusive  proceeding  between  Chotoor 
Bhooj  and  Bhowabul  Singh,  and  that  he 
(plaintiff)  applied  to  the"  Principal  Sudder 
Ameen,  in  whose  Court  the  decree  was 
under  Section  246  of  the  Code  of  Civil  Pro- 
cedure, to  release  the  property  from  attach- 
ment on  the  ground  that  it  belonged  to 
himself,  and  not  to  Bhowabul  Singh.  The 
Principal  Sudder  Ameen  refused  to  release 
the  property. 

The  plaintiff  then  brought  this  suit,  in 
which  he  asked  us  to  confirm  his  title  and 
possession  to  an  8-annas  share  in  Mouzah 
Muknar,  to  protect  his  property  from  execu- 
tion by  setting  aside  the  proceedings  taken 
by  Chotoor  Bhooj  upon  the  decree  of  22nd 
April  1867,  and  to  order  his  name  to  be 
registered  in  the  Collector's  books  as  owner. 
The  plaintiff  bases  the  title  which  he  asks 
the  Court  to  declare  on  his  purchase  in  the 
name  of  Bhowabul  Singh,  dated  the  28th 
March  1868.  Both  defendants  in  their  writ- 
ten statements  assert  that  the  property  be- 
longed to  Bhowabul  Singh,  and  not  to  the 
plaintiff,  and  both  rely  on  the  decrees  in 
which  Bhowabul  Singh  recovered  possession 
of  the  property  against  the  present  plaintiff. 

The  issues  in  this  suit  were  settled  on  the 
10th  December  1868.  The  following  issues 
were  fixed  by  the  Subordinate  Judge : — 

First. — Whether,  or  n6t,  plaintiff  is  in 
possession  of  the  disputed  property  ;  and  if 
not,  whether  or  not  the  claim  for  confirma- 
tion of  possession  can  be  sustained  ? 

Second. — Whether  defendant  Bhowabul 
Singh  was  the  actual  purchaser  of  the  dis- 
puted property,  or  was  he  a  mere  nominal 
purchaser  and  a  servant  of  the  plaintiff  ? 

The  defendant  asked  the  Subordinate 
Judge  to  fix  two  other  issues  :— 

Whether  the  plaintiff's  suit  was  barred 
by  the  decrees  of  13th  January  1864,  and 
19th  January  1864,  respectively? 

Whether  the  plaintiff's  suit  would  lie  ? 

The  Subordinate  Judge  refused  to  add 
these  two  issues.  Upon  the  issues  fixed 
the  Subordinate  Judge  found  that  ever 
since  the  purchase  in  1863,  the  plaintiff 
was  in  possession.  He  also  found  that 
Bhowabul  Singh  was  not  the  actual  pur- 
chaser of  the  disputed   property,   but   that 


he  was  a  mere  nominal  purchaser  on  behalf 
of  the  plaintiff.  And  upon  this  finding,  he 
gave  a  decree  declaring  that  the  plaintiff 
should  be  confirmed  in  the  possession  of  the 
disputed  property  as  heretofore,  and  should 
get  his  name  registered  in  the  office  of  the 
Collector,  and  that  the  summary  order  of 
"M/j"'  Court  (/'.  *.,  apparently  the  order  of 
the  Principal  Sudder  Ameen  directing  the 
property  to  be  attached)  should  be  set 
aside. 

The  defendant  Chotoor  Bhooj  has  not 
appealed  against  this  decision,  and  against 
him  it  is  therefore  final. 

The  other  defendant  Bhowabul  Singh  has 
appealed.  His  first  ground  of  appeal  is 
that  the  Subordinate  Judge  was  wrong  in 
not  raising  and  deciding  the  question  whether 
the  plaintiff's  claim  was  barred  by  the 
decrees  of  13th  January  1864  and  19th 
January  1864. 

The  Subordinate  Judge  was  clearly  wrong 
in  not  raising  this  issue,  and  I  am  at  a  loss 
to  understand  why  he  did  not  do  so.  We 
therefore  have  raised  it  in  the  terms  proposed, 
and  having  heard  the  argument  upon  it,  I 
think  it  ought  to  be  decided  in  favor  of  the 
defendant  Bhowabul  Singh. 

I  wish  to  observe  that  the  case  now  stands 
as  a  simple  one  between  the  plaintiff  on  the 
one  hand,  who  seeks  to  have  his  title  to  this 
property  declared,  and  the  defendant  Bhowa- 
bul Singh  on  the  other,  who  denies  that 
title.  There  is  no  relief  prayed  as  against 
the  defendant  Bhowabul  Singh.  The  plaint- 
iff himself  asserts  that  he  has  been  up  to 
this  moment  in  full  enjoyment  of  his  rights, 
and  the  only  relief  prayed  in  this  suit  as 
consequent  upon  the  declaration  is  that 
certain  proceedings  should  be  set  aside  to 
which  Bhowabul  Singh  was  not  a  party. 
The  allegation  that  these  proceedings  were 
taken  by  the  two  defendants  in  collusion  has 
been  entirely  abandoned. 

Under  these  circumstances,  there  may  be 
some  doubt  whether,  under  the  rule  which 
this  Court  has  several  times  laid  down 
that  no  declaratory  suit  can  be  maintained 
unless  some  act  has  been  done  which  would 
entitle  the  plaintiff  to  relief  if  asked  for, 
this  suit  could  be  maintained  at  all.  But 
this  point  has  not  been  argued,  and  I  do  not 
place  my  decision  on  this  ground.  I  point 
out  the  condition  in  which  the  question  now 
stands  before  us  for  the  purpose  of  showing 
that  in  this,  as  in  all  other  cases  where  the 
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plaintiff  who  has  not  been  disturbed  in  his 
possession  seeks  for  a  declaration  of  bis  title, 
be  must  state  clearly  and  precisely  what 
that  title  is. 

The  argument  on  the  part  of  the  defend- 
ant is,  that  we  are  bound  by  the  decree  of 
January  1864  to  hold  that  Bhowabul  Singh 
was  at  that  date  as  against  the  Rajah  enti- 
tled to  hold  this  property  as  his  own,  and 
that  any  title  claimed  by  the  Rajah  prior 
to  the  decree  is,  in  fact,  destroyed  by  the 
decree.  He  does  not  contend  that,  if  the 
Rajah  claimed  any  title  which  accrued  since 
the  decrees,  that  the  decrees  would  then  be 
a  bar,  but  he  contends  that  they  bar  any 
claim  to  a  title  which  accrued  prior  to 
the  decrees.  It  is  argued  that  as  between 
parties  to  a  decree,  there  can  be  no  inqqiry 
as  to  who  was  the  real  plaintiff  or  the  real 
defendant ;  that  is,  as  between  them,  the 
decree  is  conclusive. 

The  plaintiff,  on  the  other  hand,  denies  that 
except  under  Sections  259  and  260  of  the 
Code  of  Civil  Procedure,  there  is  any  restric- 
tion whatever  on  the  right  of  parties  in  this 
country  to  sbow  the  real  nature  of  a  benamee 
transaction,  and  he  contends  that  the  rule 
as  to  the  conclusiveness  of  decrees  must  be 
subject  to  the  right  of  any  of  the  parties  to 
show  for  whose  benefit  the  suit  was  carried 
on. 

It  is   on   this   point  that   our   judgment 
chiefly   turns.     I    think    that    there    is    no 
such  general  exception  as  is  contended  for 
by  the  plaintiff  to  the  rule  that  a  decree  of 
Court  is  final  and  conclusive  between  the 
parties.    It  seems  to  me  that  it  would  lead 
to  endless  confusion  if  the  defendant  on  the 
record  could  show  that,  so  far  from  being 
tally  a  defendant,  he  was  the  plaintiff;  that 
•0  far  from  judgment  having  been  recovered 
against  him,  he  had  really  recovered  judg- 
ment. Not  a  single  instance  has  been  adduced 
before  us  of   the  benamee   system   having 
fan  carried  so  far;  and  though  it  may  be 
too  late  for  this  Court  to  abolish  that  perni- 
cious system   to  the   extent  to  which  it  is 
established,  it  is  highly  desirable  not  to  in- 
troduce it  where  it  is  as  yet  unknown. 

It  is  hardly  necessary  to  observe  that  the 
case  before  us  stands  quite  apart  from  those 
cases  where  a  third  person,  who  is  not  on  the 
record  at  all,  comes  in  to  show  that  a  suit 
*as  carried  on  really  for  his  benefit.  It 
also  stands  apart  from  those  cases  where  a 
person  on  the  record  seeks  to  show  that  a 

Vol.  XIII. 


suit  was  carried  on  really  against  a  per- 
son who  was  not  a  party  to  the  suit. 
This,  though  a  highly  inconvenient  practice, 
has  been  very  frequently  allowed,  and  to 
such  cases  the  present  decision  does  not 
apply. 

Nor  need  we  consider  in  this  case  the 
reasons  why  a  person  against  whom  an 
adverse  decree  has  been  obtained  is  allowed, 
in  some  cases,  to  show  cause  why  the  decree 
should  not  be  executed.  No  such  question 
arises  here. 

What  I  hold  is,  that  a  decree,  until  it  is 
set  aside,  is,  as  between  the  parties  to  it, 
conclusive,  both  as  to  the  rights  of  those 
parties  and  the  character  in  which  they  sue. 

It  follows  from  this  that  the  decrees  of 
January  1864  are  a  complete  bar  to  the 
claim  of  the  plaintiff  to  have  declared  a 
title  by  purchase  in  1863,  which  is  flatly 
inconsistent  with  those  decrees. 

It  is  clear,  however,  that  the  decrees 
would  be  no  bar  to  a  title  which  the 
plaintiff  claimed  as  having  accrued  since  those 
decrees  were  passed,  and  it  is  easy  enough 
to  see,  if  the  plaintiff's  case  be  a  true  one, 
how  such  a  title  might  have  been  created. 
Not  being,  therefore,  quite  sure  what  the 
plaintiff's  case  really  was,  and  not  being 
desirous  even  in  appeal  to  hold  the  plaint- 
iff too  strictly  to  the  terms  of  his  plaint, 
we  inquired  of  Mr.  Allan  in  the  course  of 
the  argument  if  he  relied  on  any  new  title 
acquired  since  the  decree.  He  replied 
distinctly  that  he  did  not,  but  that  he  relied 
on  the  purchase  in  1863  and  the  confirma- 
tion of  that  title  by  Bhowabul  Singh's  acts 
since  the  decree.  It  is  clear,  therefore, 
that  the  plaintiff,  no  doubt  for  very  good 
reasons,  is  desirous  to  carry  back  his  title 
to  the  year  1863,  and  that  is  exactly  what, 
I  think,  he  is  unable  to  do. 

It  is  useless,  therefore,  to  enquire  further 
into  the  facts.  I  am  of  opinion  that  the 
decrees  of  January  1864  are  a  complete 
answer  to  the  plaintiff's  claim,  and  that 
the  decision  of  the  Lower  Court  should  be 
reversed  on  this  ground,  and  the  plaintiff's 
suit  dismissed  with  costs. 

We  were  very  much  pressed  to  go  into  the 
questions  of  fact  raised  and  decided  by  the 
Lower  Court,  and  to  decide  them  contin- 
gently on  our  decision  being  reversed  by 
the   Privy   Council.     I  am  aware  that  that 
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course  has  been  recommended  by  the  Privy 
Council  in  some  cases,  but  I  feel  sure  that 
their  Lordships  did  not  intend  to  take  away 
our  discretion  in  such  cases,  and  I  consider 
that  there  are  in  this  case  the  strongest 
reasons  for  confining  the  discussion  within 
the  narrowest  limits. 

Bayley,  J. — I  think  we  cannot  go  be- 
hind the  decrees  of  January  1864,  and  that 
here  the  plaintiff's  suit  is  barred.  tWe  are 
simply  asked  to  reverse  the  position  of  the 
parties  to  the  extent  of  giving  a  decree 
against  the  defendant  who  has  it  in  his  fa- 
vor and  to  transpose  it  in  favor  of  plaint- 
iff who  has  no  decree. 

I  concur  in  the  order  proposed. 


The  10th  February  1870. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Certificate  under  Act  XXVII.  of  i860— Allega- 
tion of  fraud. 

Case  No.  512  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  25th 
September  i86g. 

Khettur  Monee  Debee  (Petitioner),  Appellant, 

versus 

Madhub  Chunder  Roy  and  others  (Objectors), 

Respondents. 

Baboo s  Sreenath  Doss  and  Nil  Madhub 
Sein  for  Appellant. 

Baboos  Mohendro  Lai  I  Shojne  and  Taruck- 
nath  Sein  for  Respondents. 

1  Where  after  a  certificate  has  been  granted  under  Ac*l 
XXVII.  of  i860,  an  application  is  made  by  a  party 
claiming  to  be  the  rightful  heir,  with  a  distinct  allega- 
tion of  fraud  having  been  committed  in  obtaining  the 
certificate,  it  is  the  duty  of  the  Judge  to  call  upon  the 
opposite  party  to  substantiate  their  allegation  that  the 
claimant  is  disqualified  from  inheriting. 

Kemp,  y.— The  appellant  before  us  Is  the 
daughter  of  Boykuntnaih  Roy,  who  died  on 
the  13th  of  Kartick  1275.  The  opposite 
parties  appear  to  have  taken  out  a  certificate 
under  the  provisions  of  Aft  XXVII.  of  i860 
in  the  absence  of  the  daughter.     In   their 


application  for  a  certificate,  the  fact  of  the 
existence  of  the  daughter  is  wholly  omitted, 
nor  is  anything  said  to  disqualify  that 
daughter  as  heiress  of  her  father.  The 
daughter  on  her  return  appeared  and  ap- 
plied for  a  certificate  on  the  allegation  that 
she  was  the  rightful  heir,  which  does  not 
appear  to  be  disputed  provided  she  is  not 
disqualified.  She  also  distinctly  averred  that 
the  opposite  parties  had,  through  fraudu- 
lent means  and  by  suppression  of  the  true  cir- 
cumstances of  the  case,  obtained  a  cer- 
tificate. 

The  Judge,  without  going  into  the  question 
whether  the  allegation  subsequently  set  up 
by  the  opposite  party  that  the  daughter 
was  unchaste  and  therefore  disqualified 
from  inheriting,  was  true  or  not,  -has  refused 
ta  cancel  his  former  order,  and  has  rejected 
the  application  of  the  appellant,  because 
it  could  not  be  alleged  that  there  was  any 
fraudulent  proceeding  by  the  present  holders 
of  the  certificate,  inasmuch  as  in  their 
first  application  they  made  mention  of  the 
daughter's  existence,  and  of  the  grounds  of 
her  disqualification. 

There  can  be  no  doubt  on  referring  to  the 
first  application  before  the  Judge,  that  no 
mention  whatever  was  made  of  the  existence 
of  the  daughter  or  of  any  disqualifying 
circumstances.  It  was  therefore,  in  our 
opinion,  the  duty  of  the  Judge,  on  the  ap- 
plication of  the  appellant  Khettur  Monet-, 
and  on  a  distinct  allegation  on  her  part  of 
a  fraud  having  been  committed,  to  have 
called  upon  the  opposite  party  to  substantiate 
their  allegation  respecting  the  unchastity 
of  the  appellant  Khettur  Monee,  which,  as 
far  as  we  can  judge  from  the  Judge's  decision, 
appears  to  be  the  only  reason  why  she 
should  not  be  entitled  to  a  certificate.  If 
the  Judge  be  satisfied  that  the  former  order 
was  passed  by  him  in  ignorance  of  the  true 
circumstances  of  the  case,  and  by  reason  of 
the  suppression  by  the  opposite  parties  of 
the  fact  of  the  existence  of  a  daughter,  and 
if  he  be  satisfied  that  they,  the  opposite 
parties,  are  unable  to  substantiate  the  charge 
which  they  have  made  against  this  lady 
disqualifying  her  to  succeed  as  heiress  of 
her  father,  there  is  nothing,  in  our  opinion, 
to  prevent  the  Judge  from  cancelling  his 
former  order,  which  was  obtained  in  the 
absence  of  the  appellant,  and  clearly  on  sup- 
pression of  the  fact  of  her  existence  and 
of  any  disqualifying  circumstances  preclud- 
ing her  from  what  she  would  be  entitled 
to  under  the  ordinary  rules  of  Hindoo  Law, 
viz ,  to  succeed  to  the  estate  of  her  father. 
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The  Judge  will,  therefore,  thoroughly  in- 
quire into  the  case,  the  onus  being  thrown 
on  the  party  who  questions  the  right  of  the 
daughter  to.  succeed,  and  pass  such  orders 
as  he  may  deem  proper  under  the  circum- 
stances of  the  case. 

The  costs  of  this  appeal  will  be  paid  by  the 
opposite  parties,  respondents. 


The  10th  February  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Putnee  sale— Section  14,  Regulation  VIII.  of 
1810— Decree— Execution — Interest. 

Case  No.  437  of  1869. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  ofBeerbhoom,  dated  the  gth  July 
1869,  affirming  an  order  of  the  S udder 
Moonsiff  of  that  District,  dated  the  2nd 
February  1869, 

Preolall  Gossain  (Judgment-debtor), 

Appellant, 

versus 

Gran  Turunginee  Dossia  (Decree-holder), 

Respondent, 

Baboos  Sreenalh  Doss  and  Bama  Churn 
Banerjee  for  Appellant. 

Baboo  Mohendro  Lai  I  Seal  for  Respondent. 

In  a  suit  to  set  aside  the  sale  of  a  putnee  tenure 
where  a  purchaser  is  made  a  co-defendant  under  Sec- 
tion 14,  Regulation  VIII.  of  1819,  and  it  is  decreed  that 
the  purchaser  may  recover  the  purchase-money  from 
Ibe  zemindar  defendant :  Held  that  the  purchaser  may 
proceed  in  execution  without  a  fresh  suit. 

If  the  purchase-monejr  is  in  deposit  in  the  Collector- 
ate,  and  the  zemindar,  judgment-debtor,  fails  to  assist 
the  judgment-creditor  in  recovering  his  dues,  he  is  liable 
for  interest  on  the  entire  sum. 

Kemp,  J. — We  think  that  the  order  pass- 
ed by  the  Judge  in  this  case  is  correct.  It 
appears  that  a  suit  was  brought  to  set  aside 
a  putnee  sale,  the  sale  having  been  held 
on  the  28th  May  1856.  To  this  suit  the 
zemindar  and  the  purchaser  were  made 
parties,  as  directed  by  Section  14  of  Regula- 


tion VIII.  of  1 819.  The  sale  was- set  aside 
on  the  14th  of  December  1857,  and  it  was 
ordered  that  the  plaintiff  in  that  suit  was 
to  get  possession  of  the  putnee,  and  that 
the  costs  with  interest  were  payable  by  the 
zemindar  defendant.  It  was  further  decreed 
that  the  co-defendant  in  that  suit,  namely, 
the  purchaser,  was  to  recover  from  the 
zemindar  defendant  the  purchase-money, 
namely,  Rupees  725,  which  had  been  paid  by 
him.  It  is  contended  in  appeal  that,  being 
a  co-defendant  with  the  zemindar  in  the 
original  suit,  the  petitioner  cannot  execute 
this  decree  as  against  the  zemindar,  special 
appellant,  but  must  bring  a  separate  suit. 
We  think  that  there  is  no  force  whatever  in 
this  contention.  The  purchaser  was  made  a 
party  to  the  suit,  and  the  decree  provided 
for  the  refund  of  the  purchase-money.  This 
was  under  the  provisions  of  Section  14  of 
Regulation  VIII.  of  1819,  which  expressly 
provides  that  the  purchaser  shall  be  made  a 
party  in  such  suits,  and  that  the  Court  shall 
be  careful  to  indemnify  the  purchaser  against 
all  loss. 

With  reference  to  the  second  objec- 
tion, namely,  that  even  admitting  that 
the  decree  can  be  executed,  the  special 
appellant  should  only  be  held  liable  to 
pay  interest  on  the  82  rupees  which  he 
took  out  of  Court  from  the  surplus  proceeds 
— we  think  that  there  is  no  ground  what* 
ever  for  this  contention.  The  special  ap- 
pellant was  bound  to  pay  to  the  special 
respondent  the  sum  of  Rupees  725,  the 
amount  of  purchase-money.  He  ought  either 
to  have  done  so  by  a  cash  payment,  or,  if 
the  money  was  in  deposit  at  the  Collcctorate 
and  available  for  the  purpose  of  paying  the 
purchaser,  to  have  moved  the  Court  to  send 
for  that  money,  or  otherwise  to  have  assisted 
the  special  respondent  in  recovering  his  just 
dues.  It  was  not  the  business  of  the  special 
respondent  to  apply  to  the  Collectorate  for 
that  sum,  and  any  application  that  he  might 
have  made  would  probably  have  been  unsuc- 
cessful without  an  order  of  the  Civil  Court. 
The  special  appellant  has  only  himself  to 
thank  for  this  accumulated  amount  of  in- 
terest. This  would  not  have  taken  place 
had  he  paid  the  money  under  the  decree  or 
put  the  special  respondent  in  the  way  of 
recovering  the  sum  due,  by  a  timely  appli- 
cation to  the  Civil  Court  to  direct  the  Col- 
lector to  place  the  surplus  sale-proceeds  at 
the  disposal  of  the  special  respondent. 

The  special  appeal  is  therefore  dismissed 
with  costs. 
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The  ioth  February  1870. 


Present : 


The  Hon  ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Mutation  of  names— Rent-roll— Jurisdiction. 

Case  No.  314  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  jth  June 
1869,  reversing  an  order  of  the  Officiat- 
ing Subordinate  Judge  of  that  District, 
dated  the  $th  February  1869. 

Neemdharee  Singh  and  others  (Decree- 
holders^,  Appellants, 

versus 

Kanchun  Singh  and  another  (Judgment- 
debtors),  Respondents. 

Baboo  Poorno  Chunder  Shome  for  Appel- 
lants, i 

1 

Mr.  C.  Gregory  and  Baboo  Mohesh  Chunder  1 
Chowdhry  for  Respondents.  ' 

A  Zillah  Judge  has  no  jurisdiction  to  make   an  order  : 
on  a  Collector  as  to  how  he  is  to  enter  the  result  of  a 
Civil  Court  decree  on  his  books. 

Markby,  J. — This  case  arose  out  of  a 
proceeding  on  a  decree  dated  15th  Decem- 
ber i860.  The  decree  was  in  favor  of 
Norrotun  Singh  and  others,  plaintiffs,  against 
Kanchun  Singh  and  Hurbhur  Singh,  defend- 
ants. The  decree,  strangely  enough,  is  not 
before  us;  but  it  is  admitted  that  it  was  a 
decree  against  the  defendants  for  certain 
money,  costs,  and  interest ;  that  it  declared 
the  plaintiffs'  title  in  certain  immoveable 
property ;  and  that  it  contained  a  direction 
to  the  Collector  to  register  the  names  of  the 
plaintiffs  in  his  books  as  owners  of  the 
property. 

On  the  8th  January  1865,  an  application 
was  made  to  the  Court  which  passed  the 
decree  that  an  order  should  issue  to  the 
Collector  to  register  the  names  of  the  plaint- 
iffs in  his  books,  as  directed  by  the  decree. 
The  decree  was  made,  accordingly,  ex^parte 
and  without  notice  to  the  defendants,  and 
was  sent  to  the  Collector  with  the  decree 
on  the  18th  April  1865.  On  the  13th  May, 
the  defendants  came  into  Court,  and  objected 
to  this  order,  on  the  ground  that  it  was  a  I 


proceeding  in  execution  of  a  decree  which 
was  already  barred  under  the  provisions  of 
Section  20  of  Act  XIV.  of  1859.  Upon 
1  this  being  brought  to  the  notice  of  the 
I  Court,  the  Principal  Sudder  Ameen,  on  the 
1  7th  June,  withdrew  his  former  order,  and 
J  sent  an  intimation  to  the  Collector  not  to 
carry  it  out.  The  plaintiffs,  who  opposed 
I  this  last  application,  were  ordered  to  pay  the 
:  costs. 


It  appeared,  however,  that  the  Collector 
had,  on  the  24th  day  of  June,  already  enter- 
ed the  plaintiffs'  names  as  owners  in  his 
books  in  accordance  with  the  decree,  and 
he  informed  the  Principal  Sudder  Ameen 
that  he  had  done  so. 

The  plaintiffs,  however,  thought  proper 
to  appeal  to  the  Judge  against  the  with- 
drawal by  the  Principal  Sudder  Ameen  of 
his  former  order,  which  appeal  was  dis- 
missed on  the  nth  September  1865  with 
costs. 

Matters  thus  remained  in  statu  quo  until 
the  8th  August  1868,  when  the  defendants 
applied  to  the  Officiating  Subordinate  Judge 
(who  had  succeeded  the  Principal  Sudder 
Ameen  who  made  the  former  orders)  for 
the  arrest  of  the  plaintiffs  for  the  costs 
which  they  had  been  ordered  to  pay  on  the 
27th  June  1865  by  the  Principal  Sudder 
Ameen,  and  on  the  nth  September  1865 
by  the  Judge.  The  defendants  at  the  same 
time  applied  thai  an  order  might  be  sent 
to  the  Collector,  directing  him  to  substitute 
their  names  for  those  of  the  plaintiffs  in  his 
books. 

The  Subordinate  Judge  refused  to  send 
any  order  to  the  Collector,  but  granted  the 
order  for  arrest  in  respect  of  the  costs. 

The  Judge,  on  the  appeal  of  the  defend- 
ants, ordered  the  Collector  to  erase  the 
names  erroneously  entered  on  his  register 
under  the  order  of  the  18th  April  1865,  and 
to  restore  the  names  as  they  stood  on  that 
date. 

The  plaintiffs  have  now  appealed  to  this 
Court,  on  the  ground  that  the  Judge  had 
no  jurisdiction  to  make  the  order  which  he 
did  upon  the  Collector. 

I  think  this  is  a  good  ground  of  appeal. 
The  parties  were  unable  to  point  out  the 
provisions  of  the  law  on  which  they  relied. 
The  only  provisions  of  the  law  which  I  have 
been  able  to  discover  upon  this  subject  are 
those  contained  in  Regulation  XLVIII.  of 
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1793.  Section  24,  and  Regulation  IV.  of 
1793,  Section  9,  which  positively  direct  the 
Zillah  and  City  Courts  to  transmit  their 
decrees  to  the  Collector,  but  give  no  power 
whatever  to  those  Courts  to  make  any 
orders  on  the  Collector  as  to  how  he  is  to 
enter  the  result  of  those  decrees  in  his 
books.  That  part  of  the  order  of  the  Judge, 
therefore,  which  directs  the  Collector  to 
erase  certain  names,  was  made  without  juris- 
diction and  must  be  set  aside,  but  under 
the  circumstances  I  would  give  no  costs. 
The  proceedings  seem  to  have  been  mis- 
conceived throughout. 

Bay  ley  t  J. — I  think  the  Judge  was  wrong, 
as  Section  20,  Att  XIV.  of  1859,  bars  the 
issue  of  the  order  of  the  Judge  of  7th  June 
1869,  in  reversal  of  his  order  of  the  i8ih 
April  1865. 


The  10th  February  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Rent-suits — Assessment  not  enhancement- 
Intermediate  tenures — Notice. 

Case  No  2082  of  1869  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Additional  Judge  of  Jessore,  dated 
the  24th  June  i86g,  reversing  a  decision 
of  the  Deputy  Collector  of  Khoolneah, 
dated  the  ijtn  January  /86p. 

Baroda  Kant  Roy  Bahadoor  (Plaintiff), 
Appellant, 

versus 

Radha  Churn  Roy  and  others  (Defendants), 

Respondents. 

Mr.  XV.  A.  Montr iou  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

.  A  suit  to  assess  rent  upon  land  paying-  no  rent  at.all 
»  not  a  suit  for  enhancement  of  rent. 

i!?^1^  who  seeks  to  enhance  the  rent  of  a  per- 
ton  holding  an  intermediate  tenure,  is  bound  to  give  a 


specific  notice  in  which  the  ground  of  enhancement  is 
clearly  specified. 

Jackson,  J. — Ir  appears  to  me  that  the 
plaintiff  is  not  entitled  in  this  suit  to  obtain 
a  decree  for  enhancement  of  the  defendant's 
rent. 

It  has  always  appeared  to  me  that  suits 
for  enhancement  and  for  abatement  of  rent 
are  among  the  most  remarkable  phenomena  of 
litigation  in  this  country ;  and  so  far  as  I 
understand  the  matter,  the  question  of  en* 
hancement  or  of  abatement  can  only  arise 
when  the  parlies  to  the  suit  stand  in  such  a 
relation  to  each  other  that  they  have  a  right 
to  share  between  them  the  profits  of  the  land 
owned  by  the  one  and  occupied  by  the  other, 
and  that  either  by  legislation  or  by  the 
custom  of  the  country,  the  Courts  have  im- 
posed upon  them  the  duty  of  ascertaining  in 
what  proportion  those  profits  are  to  be  divid- 
ed. I  think,  therefore,  that  in  every  such  case, 
there  must  be  what  is  called  the  relation  of 
landlord  and  tenant,  and  a  contract  between 
the  parties  that  the  one  is  to  pay  and  the 
other  is  to  receive  a  certain  proportion  of  the 
profits  of  the  land. 

The  present  suit,  it  appears  to  me,  is  not 
really  a  suit  for  enhancement  of  rent.  It  is  a 
suit  to  assess  upon  land  held  by  the  defend- 
ant rent  at  a  certain  rate,  when,  at  present, 
the  defendant  is  paying  no  rent  at  all. 

The  learned  Counsel  for  the  appellant  in 
this  case  has  pressed  us  very  much  with  the 
declaration  or  dictum  contained  in  the  latter 
part  of  the  decision  of  this  Court  passed  in 
1864  between  the  parties,  in  which  it  is  said, 
"  The  plaintiff  is  at  liberty,  after  due  service 
"  of  notice,  to  bring  a  fresh  suit  for  enhance- 
"  ment,  if  he  can  clearly  identify  the  lands 
"  which,  he  alleges,  the  defendant  holds  inde-    - 
"  pendent  of  the  settlement  of  1856."  I  appre- 
hend it  cannot  be  contended  that  those  words 
contain  any  authority  to  maintain  the  present 
suit,  or  that  the  Court  before  which  this  suit 
was  brought  was  to  be  concluded  or  bound 
by  those  words,  so  as  to  hold  that  the  suit 
would  necessarily  lie.     I  apprehend  that  all 
that  was  meant  was  that,  in  dismissing  the 
plaintiff's  suit,  the    Court    did    not    intend 
finally  to  determine  that  the  defendant  was 
not  liable  to  be  enhanced,  but  that  it  felt 
it&elf  obliged  to  dismiss  the  plaintiff's  suit 
in    consequence    of    the    plaintiff's    having 
failed  clearly  to  identify  the   lands   in  re- 
spect of  which   he  claimed   the   enhanced 
rent,  but  that  of  course,  if,   in  any  future 
suit,  he  succeeded  in  clearly  identifying  the 
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lands,  he  would  not  be  debarred  by  reason  of 
the  present  judgment  from  establishing  his 
right  to  enhance.  That,  I  conceive,  is  all 
that  the  judgment  meant;  and  upon  the 
ground  first  stated,  therefore,  I  am  inclined 
to  think  that  the  suit  ought  to  have  been 
dismissed. 

Bat  beyond  that,  there  seems  to  be  also 
another  ground  in  the  insufficiency  of  the 
notice  given.  The  case  which  has  been 
cited  from  12  Weekly  Reporter,  page  506, 
is  authority  for  saying  that  a  zemindar 
who  seeks  to  enhance  a  person  holding  a 
tenure  intermediate  between  the  zemindar 
and  the  ryot  is  bound  to  give  a  specific 
notice,  in  which  the  ground  of  enhancement 
is  to  be  clearly  specified.  That  opinion  is 
further  supported  by  the  observations  in  the 
judgment  of  the  Privy  Council  in  the  case  of 
Dhunput  Singh,  to  which  the  learned  Chief 
Justice  has  referred  in  the  case  cited.  It 
seems  difficult  to  understand  how  the  plaint- 
iff in  this  case  could  think  it  sufficient  to 
serve  such  a  notice  as  he  has  served  upon 
the  defendant,  considering  that  the  land  in- 
volved in  the  suit  is  not  a  mere  petty  hold- 
ing, but,  in  fact,  constitutes  what  may  be  call- 
ed a  large  estate. 

However  that  may  be,  the  plaintiff  con- 
sidered himself  to  be  acting  under  Section 
13,  Aft  X.  of  1859.  ■  He  expressly  says 
that  notice  is  given  under  that  Section,  and 
although  the  notice  purports  to  be  given 
under  Section  13,  it  contains,  it  seems  to 
me,  no  specific  ground  of  enhancement 
whatever.  It  only  contains  an  allegation 
that  the  defendant  is  holding  land  really 
without  any  payment  at  all,  and  that  the 
land,  according  to  the  prevailing  pergunnah 
rates,  ought  to  pay  at  the  rale  of  8  annas 
per  beegah.  It  is  not  slated  there  what 
description  of  tenants  or  what  description 
of  lands  were  liable  to  pay  at  that  rate. 
I  think,  therefore,  that  on  this  ground  also 
the  plaintiff's  suit  ought  to  fail  as  the  notice, 
it  seems  to  me,  was  insufficient.  And  how- 
ever we  may  regret  the  position  in  which 
the  plaintiff  has  found  himself  in  conse- 
quence of  the  words,  which  as  I  conceive 
he  has  misunderstood,  in  the  previous  judg- 
ment of  this  Court,  I  do  not  think  any  con- 
sideration of  that  sort  ought  to  induce  us 
to  give  him  a  decree. 

I  think  the  appeal  must  be  dismissed  with 
costs. 

Glover,  J. — I  concur  in  dismissing  the 
appeal. 


The  nth  February  1870. 
Present : 

m 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Application  for  execution— Postdating1. 

Case  No.  410  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Dinagepore, 
dated  the  nth  August  1869. 

Modhoomotly    Debia    alias    Jhotoo    Debia 
(Judgment-debtor),  Appellant, 

versus 

Dhunput  Singh  (Decree-holder),  Respondent. 

Mr.  G.  C.  Paul  and  Baboo  Poor  no  Chun- 
der  Shome  for  Appellant. 

Mr.  R.   T.  Allan  and  Baboo  Kishen  Dyal 
Roy  for  Respondent. 


An  act  done  in  furtherance  of  a  decree  in  which 
the  decree-holder  cannot  in  reason  expect  success,  and 
which  is  not  followed  up  by  any  other  proceeding  for 
more  than  three  years,  cannot  be  said  to  be  done  in  good 
faith. 

An  application  for  execution  cannot  be  brought  down 
to  a  later  date  than  that  on  which  it  is  made,  by  any 
agreement  between  decree-holder  and  judgment- debtor 
to  postpone  execution. 


Hobhouse,  J. — The  question  before  us  is 
simply  this,  whether  the  decree-holder, 
respondent,  was,  with  reference  to  the  pro- 
visions of  Section  20,  Ad  XIV.  of  1859,  in 
time  when  on  the  24th  April  1869  he 
applied  for  execution  of  his  decree. 

Mr.  Paul  for  the  appellant  contends  that 
the  last  application  for  execution  was  on  the 
26th  February  1866.  But  without  saying, 
it  being  unnecessary  in  our  view  of  the  case 
to  say,  whether  it  was  so  or  not,  we  will 
take  it  upon  the  contention  of  Mr.  Allan  for 
the  respondent  that  the  last  application  for 
execution  was  made  on  the  20th  March 
1866.  Starting  from  the  24th  April  1869, 
and  going  back  as  the  law  requires  a  period 
of  three  years  from  this  date,  it  is  manifest 
that  this  application  of  the  20th  March 
1 866,  standing  alone,  was  not  an  applica- 
tion, in  the  words  of  the  law,  within  three 
years  aext  preceding  the  application  now 
before  us. 
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But  Mr.  Allan  points  out  that,  acting  upon 
this  application,  the  Court  entered  into  cer- 
tain proceedings  which  did  not  terminate 
until  the  3rd  May  1866,  and  he  contends 
that  the  act  of  the  Court  on  these  proceedings 
must  he  taken  as  an  act  on  his  part,  and  that, 
therefore,  he  may  take  the  date  of  these 
proceedings,  namely,  the  3rd  May  1866,  as 
the  date  which  represents  the  last  proceeding 
taken  by  his  client.  He  relies  for  this  con- 
tention on  the  ruling  case  to  be  found  at 
page  98  of  the  6th  Volume  of  the  Weekly 
Reporter.  He  also  relies  on  the  case  to  be 
found  at  page  211  of  Mr.  Thomson's  edi- 
tion of  the  Limitation  Law,  of  the  edition 
of  i860.  These  two  precedents,  taken  to- 
gether, and  even  it  may  be  said  separately, 
seem  to  say  that  the  lime  from  which  a 
decree-holder  may  date  his  last  application 
is  the  last  date  of  any  proceeding  either  of 
himself  or  of  the  Court  put  in  motion  by 
him  in  furtherance  of  the  application,  pro- 
vided only  such  proceeding  be  taken  in  good 
faith,  that  is,  as  we  understand  it,  with  the 
intention  on  the  part  of  the  decree-holder  to 
arrive  at  the  fulfilment  of  the  decree.  It  is 
therefore  necessary  10  consider  what  was 
the  application  made  on  the  part  of  the 
decree-holder  on  the  20th  March  1866,  and 
what  was,  in  the  words  of  the  decision  at 
page  211  of  Thomson's  Limitation  Act,  that 
"substantial  act  done  in  furtherance  of  such 
application"  by  the  Court  on  which  the 
decree-holder  is  entitled  to  rely. 

The  application  of  the  20th  March  was 
to  this  effect.  The  decree-holder  said  that  in 
another  Court  there  was  a  certain  sum  of 
money  standing  to  the  credit  of  the  judg- 
ment-debtor, and  he  prayed  that  a  pro- 
ceeding might  issue  from  the  execution  Court 
to  that  other  Court,  directing  that  the  said 
money  should  be  paid  over  to  his  mookhtear. 
Upon  this  application,  and  upon  the  date  of 
this  application,  the  Court  directed  that  the 
record  should  be  sent  for,  and  the  application, 
'.  *.,  the  execution-application,  be  restored 
lo  the  file. 

After  that  we  may  presume  the  records 
arrived,  and  on  their  arrival  the  usual  report 
was  submitted  upon  them  by  an  officer  of 
the  Court,  and  the  Court  then,  on  the  3rd 
March  1866,  passed  judgment  somewhat  in 
these  terms;  it  said  that,  inasmuch  as  the 
money  in  question  was  under  attachment  by 
this  very  decree-holder  in  another  Court,  so 
the  Court  could  not  make  an  order  directing 
payment  of  that  money  to  the  mookhtear  of 
the  decree-holder;  and   that,   inasmuch   as 


the  decree-holder  had  taken  no  further  steps 
in  the  matter,  that  is,  no  steps  apparently 
since  the  date  of  the  application  of  the  20th 
March  to  prosecute  his  decree,  so  the  Court 
rejected  the  prayer,  and  ordered  that  the  exe- 
cution proceedings  should  be  struck  off  the 
file. 

Now,  it  seems  to  me  upon  these  proceed- 
ings that  the  utmost  that  could  be  said  as  to 
any  act  done  by  the  Court  in  furtherance  of 
the  plaintiff's  application  to  execute  his 
decree  was  that  act  by  which  the  Court  sent 
for  the  record  of  the  case  in  order  to  pass 
some  order  upon  the  application  of  the  decree- 
holder.  If,  therefore,  the  date  of  any  act 
done  by  the  Court  is  to  be  taken  as  the  date 
from  which  the  decree-holder  is  to  reckon 
his  last  application  to  execute,  that  applica- 
tion must  date  from  the  order  of  the  Court 
calling  for  the  record,  an  order  which  ap- 
pears to  bear  exactly  the  same  date  as  the 
application,  i.e.,  the  20th  March  1866,  and 
so  the  decree-holder  is  still  out  of  time. 

But,  even  if  this  were  not  so,  I  should 
be  quite  prepared  to  hold  that  the  act 
making  the  application  was  not  in  itself 
a  bond  fide  act  in  furtherance  of  the  decree. 
I  say  this  for  two  reasons :  first  of  all,  be- 
cause I  think  that,  when  upon  the  facts 
disclosed  in  the  order,  the  decree-holder  was 
himself  the  person  who  was  preventing 
the  property,  that  is,  the  money  in  question, 
from  being  paid  out  of  the  Judge's  Court, 
he  must  have  known  that  he  could  not  in 
another  execution-case  have  got  that  money 
paid  over  to  him  by  the  order  of  another 
Court.  Again,  if  there  had  been  any  real 
intention,  as  evidenced  by  this  act  of  the 
decree- holder  to  execute  the  decree,  we 
should  undoubtedly  have  seen  him  following 
out  this  act  in  some  practical  manner,  or  we 
should  at  least  have  had  some  explanation 
from  him  as  to  what  he  did  in  the  matter  of 
the  decree  between  the  2cth  March  1866 — 
or  putting  it  at  the  best,  between  the  3rd 
May  1866 — and  24th  April  1869. 

Sitting  here  as  a  Court  of  regular  appeal, 
we  have  to  determine  whether  the  act  of 
the  decree-holder  of  March  1866  was  done 
with  the  real  intention  of  realizing  his 
decree.  When,  therefore,  we  find  that  the 
act  itself  was  one  in  which  he  could  not 
in  reason  have  expected  success,  and  was 
one  with  reference  to  which  no  explanation 
has  since  been  offered,  and  was  one  not 
followed  up  by  any  other  proceeding  on  his 
own   part  for  more  than  three  years   after 
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the  first  application,  it  is  impossible,  in  my 
judgment,  to  say  that  the  act  was  one  done 
in  good  faith  for  the  purpose  of  obtaining 
satisfaction  of  his  decree. 

This  being  so,  I  think  that  the  decree- 
holder  was  barred  by  the  application  of  the 
Statute  of  Limitation  when  the -present  ap- 
plication was  made  to  execute  it. 

I  am  reminded  by  Mr.  Paul  for  the 
appellant,  that  the  ground  on  which  the 
Lower  Court  has  passed  its  judgment  has 
not  been  touched  upon  by  this  Court,  and 
no  doubt  that  is  so.  I  was,  however,  under 
the  impression  that  Mr.  Allan  for  the  re- 
spondent was  not  prepared  to  support  this 
decision  on  that  ground,  because,  as  I 
understand  him  to  admit,  the  Full  Bench 
ruling  in  the  case  of  Kristo  Komul  Singh 
versus  Heeroo  Sirdar*  in  miscellaneous 
appeal  No.  204  of  1869,  under  date  the 
4th  September  1869,  is  conclusive  upon 
the  point.  The  point  arose  on  these  facts. 
The  decree-holder,  on  the  26th  February 
1866,  applied  for  execution.  Then  on  that 
very  day  both  he  and  the  judgment-debtor 
filed  applications  to  the  effect  that  pro- 
ceedings might  be  stayed  for  a  period  of  two 
months.  This,  therefore,  took  the  case 
down  to  the  26th  April  1866,  and  the  Court 
below  held  that  this  agreement  between 
the  parties  to  postpone  execution  of  the 
decree  was  a  proceeding  on  the  part  of  the 
decree-holder,  which  brought  his  last  ap- 
plication for  execution  down  to  26th  April 
1866,  and  so  brought  it  in  time  from  the 
next  application  on  the  24th  April  1869. 

If  the  words  of  the  law  were  not  in 
themselves,  as  I  think  they  are,  quite  con- 
clusive against  any  such  contention,  the 
Full  Bench  ruling  which  I  have  quoted 
is  obviously  so  conclusive. 

The  order  is,  that  the  decree  of  the 
Lower    Court    be    reversed,    and    that   the 

*  13  W.  R.,  F.  B.,  p.  44. 


decree-holder  be  barred  from  proceeding 
with  execution,  and  that  he  do  pay  costs  in 
the  Court  below  and  in  this  Court. 


The  nth  February  1870. 
Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Contract  by  minor— Repudiation  or  ratification. 

Case  No.  2846  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  judge  of 
Mymensinghy  dated  the  8th  September 
i86q,  reversing  a  decision  of  the  Moonsiff 
of  Bazeelpore,  dated  the  24th  December 
1868. 

Boiddonath  Dey  (Defendant),  Appellant, 

versus 

Ram  Kishore  Dey  (Plaintiff),  Respondent. 

Baboo  Nil  Madhub  Sein  for  Appellant. 
No  one  for  Respondent. 

A  contract  made  by  a  minor,  though  voidable,  is  not 
necessarily  void,  and  if  made  for  a  consideration  which 
is  of  the  nature  of  a  necessity,  is  not  even  voidable. 

If  a  minor  remains  quiet  for  a  considerable  period 
after  attaining  his  majority,  without  doing  anything 
to  repudiate  the  contract,  a  Court  of  equity  is  bound 
to  presume  that  the  consideration  was  of  such  a 
character  as  to  bind  him,  or  that  he  has,  after  coming 
of  age,  ratified  the  contract,  unless  his  silence  can  be 
explained  or  the  contract  impeached  on  its  merits. 

Phear,  J. — In  this  case,  the  plaintiff 
admits  that  he  sold  the  property  which  he 
now  seeks  to  recover  to  the  defendant,  and 
received  the  purchase-money.  But  he  says 
that,  at  the  time  when  he  sold  it,  he  was  a 
minor,  consequently  the  contract  was  a  void 
contract,  and  he  is  now  entitled  to  recover 
back  from  the  defendant  the  property  which 
he  so  sold. 

The  Lower  Appellate  Court  holds  that  he 
is  entitled  to  recover  back  the  property  thus 
sold,  and  has  given  a  decree  against  the 
defendant  to  that  effect  ;  and  inasmuch  as 
this  decree  is  not  accompanied  by  any  order 
that  the  plaintiff  should  refund  the  purchase- 
money  which  he  has  undoubtedly  put  into 
his  pocket,    the    result    will    be    that    the 
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decree,  if  allowed  to  stand!  will  give  a  legal 
sanction  to  that  which  is  nothing  more  or 
less  than  robbery.  It  is  obvious  that  this 
must  be  wrong.     Let  us  look  at  the  facts. 

According  to  the  judgment  of  the  Lower 
Appellate  Court,  although  the  plaintiff  was 
a  minor  at  the  time  of  the  sale,  he  was 
then  within  a  very  few  months  of  his  major- 
ity, and  since  that  time  so  long  a  period 
has  elapsed  that  the  present  suit  only  escapes 
being  barred  by  a  single  month.  In  other 
words,  the  plaintiff  for  1 1  years  after  he 
became  major  stood  by  and  allowed  the 
defendant  to  quietly  enjoy  possession  of  the 
land  which  is  the  subject  of  suit,  under  the 
contract  which  he  now  seeks  to  set  aside. 

Now,  a  contract  which  is  made  by  a 
minor  is  voidable  only,  it  is  not  necessarily 
void;  and  if  it  has  been  made  for  a  con- 
sideration which  was  of  the  nature  of  a 
necessity  to  the  minor,  it  .is  not  even  void- 
able. I  think  that,  when — as  is  the  case 
here — a  minor  chooses  to  remain  quiet  for 
u  years  after  he  has  attained  his  majority, 
and  for  1 1  years  and  1 1  months  after  the 
contract,  without  doing  anything  in  any 
shape  to  repudiate  it,  a  Court  of  equity,  is 
bound  as  against  him  to  presume  that  the 
consideration  for  the  contract  was  of  such 
a  character  as  to  bind  him,  or  that  he  had, 
after  coming  of  age,  ratified  the  contract, 
unless  this  long  period  of  silence  can  be 
explained  or  the  original  contract  impeach- 
ed upon  grounds  going  to  its  merits,  other 
than  that  of  the  minority  of  the  vendor. 

Xo  sort  of  suggestion  appears  to  have 
been  made  in  this  case  that  there  was 
any  good  reason  for  the  plaintiff's  long 
silence,  or  that  the  contract  of  sale  was 
not  bond  fide  on  the  part  of  the  defendant. 

I  am,  therefore,  of  opinion  that  the  Lower 
Appellate  Court  was  wrong  in  setting  aside 
the  sale.  Even  had  there  been  good  ground 
for  doubting  the  binding  character  of  the 
contract  of  sale,  it  ought  not  to  have  been 
set  aside  on  any. other  terms  than  that  of 
the  plaintiff  refunding  the  purchase-money. 
As  I  have  said,  I  am  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court  is 
wrong,  and  ought  to  be  reversed,  and  it 
must  accordingly  be  reversed  with  costs 
hoth  in  this  Court  and  the  Court  below. 

Milter,  J.— I  concur. 

I  am  not  quite  sure  that  the  plaintiff's 
rait  is  not  barred    by    the    provisions    of 
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Clause  16,  Section  1,  Act  XIV.  of  1859. 
It  is  true  that  the  plaintiff  has  sued  for 
the  recovery  of  an  "immoveable"  pro- 
perty; but  his  right  to  that  property  is 
dependent  on  his  right  to  have  the  sale  by 
which  it  was  transferred  to  the  defendant 
set  aside.  The  law  has  not  laid  down  any 
specific  period  of  time  for  an  action  to 
set  aside  such  a  sale,  and  I  am,  therefore, 
inclined  to  think *  that  the  plaintiff's  suit,  so 
far  as  it  relates  to  the  reversal  of  that 
sale,  would  be  barred  by  the  provisions  of 
the  Clause  above  referred  to;  and  if  he  is 
not  in  a  position  to  have  that  sale  set  aside, 
his  claim  for  the  recovery  of  the  immove- 
able property  in  question  must  necessarily 
fall  to  the  ground. 

But  I  would  add  that  I  entirely  concur 
in  the  opirfion  of  my  learned  colleague  that 
the  plaintiff  is  not  entitled  to  succeed  in 
this  action  in  consequence  of  his  silence 
for  1 1  years,  which  has  not  been  explained 
in  any  manner  whatever,  and  which  may 
be,  therefore,  taken  as  a  sufficient  ratification 
of  the  sale. 

The  decree  of  the  Lower  Appellate  Court 
must  be  reversed  with  costs. 


The  nth  February  1870. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges. 

Review— Special  appeal— Section   15,    Letters 

Patent. 

Case  No.  473  oi  1869. 
Miscellaneous  Special  Appeal  from  an  order 
passed  by  the  Officiating  Judge  of  Dinage- 
pore,  dated  the  4th  October  1869,  affirming 
an  order  0/  the  Subordinate  Judge  of /ha/ 
District,  dated  the  nth  August  1869. 
Modhoomutty  Debia  (Judgment-debtor), 

Appellant, 
versus 

Dhunput  Singh  (Decree-holder),  Responden 

20— a 
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Baboo  Poorno  Chunder  Shome  for  Appel-    i  and  the  mookhtearnamah  in  order  to  ascer- 

lant.  tain  the  fact  whether  the  mookhtear  had,  as 

d  v  l       7i/l  alleged,    acted    fraudulently    in    appointing 

Mr.  K.   T.  Allan  and  Baboo  Kishen  Dyal ,  the    second    pieader.     There    would    have 

Roy  for  Respondent.  ;  been  nothmg  jnegal  lhat  \  atn  aware  0f  had 

An  appeal  which  had  been  preferred  to  the  Judge  |  the  Judge  taken   this    course,   and    I  see   no 
was  withdrawn  the  next  day  through  another  pleader,     reason   \vhv   he   should    not    even   now,    if   he 

Shortly  after   an  application  was  ™^  *°  h»Y«  ^  '  thinks  fit/ and  the  appellant   makes  out   a 

appeal  restored  on  the  ground  that  the  second  pleader  m        »  t  v 

had  no  authority  to  withdraw  the  appeal.    The  Judge    sufficient  strong  case  of  fraud,  take  up  the 
refused  the  application.  question  and  decide  it. 

Held  that  no  special  appeal  lay  from  the  last  order  . 

which  was  passed  on  an  application  for  review  of  the  This  special   appeal,   I  think,  OUght  to  be 

former  order.  *  dismissed     with    costs,     32     rupees     being 

Held  that,  as  the  only  ground  on  which  the  Judge 
was  asked  to  proceed  was  a  petition  said  to  have  been 
sent  to  the  petitioner's  pleader  by  post,  the  Judge 
could  not  be  directed  to  take  further  action  in  the 
matter. 


allowed  for  pleader's  fees. 

Hobhouse,  J. — I  agree  in  dismissing  this 
appeal  with  costs,  and  for  the  reasons  given 
by  Mr.  Justice  Glover. 


Glover,  J.— It  appears  to  me  that  no  spe-  TJ. 

cial  appeal  lies  in  this  case.  The  judgment  I  w°uld  °nl>'  add  that,  if  the  Judges 
debtor  preferred  an  appeal  to  the  Judge  on  refusal  10  enquire  into  the  allegation  of 
the  1 2th  of  August  1869,  which  appeal  was  fraud  had  been  based  "Pon  lhe  fact  lhat  lhat 
withdrawn  on  the  next  dav,  that  is,  on  the  allegation  had  been  made  in  the  very  un- 
13th  August  1869,  through  another  pleader.  Perfect  manner  mentioned  by  Mr.  Justice 
Shortly  after,  an  application  was  made  to  the  ,  Clover,  that  is  to  say,  without  any  oath  on 
Judge' to  have  the  appeal  restored  to  the  file,  '  the  Pa«  of  any  one  as  10  the  allegation 
on  the  ground  that  the  second  pleader  had  '  and  upon  a  simple  paper  supposed  to  have 
no  authority  from  his  client  to  withdraw  the  emanated  from  a  certain  lady,  and  said  to 
appeal.  The  Judge  refused  to  interfere,  not  have  been  received  by  the  post,  1  think  he 
considering  himself  empowered  bv  law  to  wou,d  have  bee"  q^e  right  if  he  had 
cancel  the  original  order  of  withdrawal.  1  refused  to  proceed  10  any  invesiigauon  in 
Now,  this  was  an  order  passed  on  an  appli-  the  matler  whatever;  and  if,  with  reference 
cation  for  a  review  of  the  Judge's  former  lo  anything  which  may  have  fallen  ftom 
order  of  the  13th  of  August.  And  from  this  Bench,  the  Judge  may  hereafter  be 
such  an  order  it  is  clear  lhat  no  special  asked  to  proceed  to  any  such  investigation, 
appeal  lies.  *  think  he  would  not  be  justified  in  doing 

^  so,  unless  he  had  some  verv  good  primd-facie 

But  we  have  been  asked  by  the  pleader    gr0und  testified  to  on  oaih  in  a  verv  \sub- 
for   the    appellant    to    exercise    the    extra-    stantial  manner,  before  he  allowed  any  such 
ordinary  powers  conferred  by  Section  15  of    investigation  to  be  proceeded  with, 
the  Letters  Patent,  and  to  desire  the  Judge  : 

to  make  enquiry  into  the  allegation  of  fraud  

preferred  by  Modhoomutty  Debia.     We  are 

not   shown   any   reason   for   supposing  that  The  12th  February  1870. 

there  was  any  fraud  committed.     The   ap- 
pellant  herself   did    not   come    forward    to  Present: 
make  oath  to  the  truth  of  her  application, 

neither  was    the   mookhtear  who  gave  the        The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 
vakalutnamah  produced,  nor  the  mookhtear-  Judges. 

namah  itself  put  in.     The  only  ground  on 

which  the  Judge  was  asked  to  proceed  was  \  Third  party— Pleadings— Onus  probandi— Hin- 
a  petition  from  the  lady  (appellant)  said  to  -    do°  Law— Adoption, 

have   been    sent    to    her    vakeel    bv    post.  n       v     Q        f    Q. 

Under  these   circumstances,   it  seems    im-  L,ase  :so.  893  or  1809. 

proper  to  direct  the  Judge  to  take  anv  further     0.     .  ,    A.^    ,    >.  ,    ..       .         ,   , 

F   .       •    .u-    ™m«..  '  Speaal   Appeal  from    a   decision  passed  bv 

action  in  this  matler.  rsL     ,'. '.    .    '    ^    .         si*  # 

the    Officiating    Judge    of  Mymensmgh, 

I  do  not  say  that  the  Judge   would   not  dated  the   29th    December    1868,    revers- 

have  been  authorized,  if  he  had  chosen,  in  I  ing  a  decision  0/  the  Subordinate  Judge 

taking  up  the  case  on  the  application  first  |  of  that  District,  dated  the  25th  Novem- 

made  to  him,  and  in  calling  for  the  mookhtear  I  ber  1867. 
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Bhyrubnath  Tye  and  others  (Plaintiffs), 
Appellants, 

versus 

Mohesh  Chunder  Bhadooree  and  others  (De- 
fendants), Respondents. 

Baboo  Hem  Ch under  Banerjee  for  Appel- 
lants. 

Baboos  Grija  Sunkur  Mozoomdar  and 
Umurendronath  Chatterjee  for  Respond- 
ents. 

In  a  suit  for  possession  as  heir  to  certain  property, 
where  a  third  party  supposed  to  be  interested  is  made  a 
defendant  by  the  Court, and  on  being  caljed  upon  to  plead 
states  his  case,  the  onus  lies  on  the  plaintiff  who  seeks 
to  take  the  property  out  of  the  hands  of  such  third  party. 

Besides  giving1  and  taking,  there  are  other  ceremonies 
performed  by  Brahmins  among  people  of  the  Sudra 

raste  which  are  considered  essential   to  the  validity  of 
an  adoption. 

Ijxh,  J. — Plaintiff  claims  the  property 
in  suit  as  being  the  heir  of  Banee  Chunder, 
the  adopted  son  of  Huree  Koomar.  The 
defendant  Kalee  Chunder  claims  the  pro- 
perty as  purchased  by  him  from  Gudadhur, 
the  heir-at-law  of  Huree  Koomar.  He 
admits,  however,  that  Banee  Chunder  was 
adopted,  but  contends  that  Gudadhur  is*  the 
preferential  heir  to  the  plaintiff. 

After  the  issues  were  fixed,  Shib  Chunder 
**as  made  a  defendant  as  he  claimed  a  part 
of  this  property  by  purchase  from  Gudadhur. 
He  contended  that  Banee  Chunder  had  not 
heen  legally  adopted. 

It  is  necessary  to  notice  that  there  had 
been  a  suit  (2  Weekly  Reporter,  page  281) 
between  Shib  Chunder  and  Kalee  Chunder 
regarding  some  property  which  Shib  Chun- 
der claimed  to  have  purchased  from  Guda- 
dhur through  Kedarnath.  In  that  case,  the 
question  of  Banee  Chunder's  adoption  was 
tried,  and  it  was  held  that  the  adoption  of 
lhnee  Chunder  was  not  proved.  That  case 
appears  to  have  been  disposed  of  by  the 
Subordinate  Judge  with  the  present  case,  in 
which  Bhyrubnath  is  plaintiff,  and  in  which 
he  has  tried  to  prove  himself  next  of  kin  and 
heir  to  Banee  Chunder. 

An  appeal  to  this  Court  was  preferred  by 
Bhyrubnath  objecting  to  the  mode  in  which 
the  Lower  Court  had  disposed  of  this  case, 
and  on  the  20th  February  1867  this  case  was 
femanded  for  the  Judge  to  try  the  question 
of  adoption  on  the   evidence  advanced  by 


the  parties  in  this  case,  and  not  with  refer- 
ence to  a  judgment  passed  in  another  case 
to  which  plaintiff  was  not  a  party. 

Shib  Chunder,  it  appears,  was  made  a 
party  to  the  present  case  by  orders  of  the 
Lower  Court,  because  he  had,  in  the  suit 
brought  by  him  against  Kalee  Chunder,  dis- 
puted the  adoption  of  Banee  Chunder,  and 
was,  therefore,  supposed  by  the  Lower  Court 
to  be  a  party  interested  in  this  suit.  It  is  a 
great  pity  that  Shib  Chunder  has  been  made 
a  party,  for  it  has  introduced  a  fresh  element 
of  litigation  into  the  case  which  could 
otherwise  have  been  disposed  of  between 
the  original  parties  without  injury  to  the 
rights  of  Shib  Chunder. 

On  the  remand,  the  Judge  found  that  the 
adoption  was  invalid,  not  having  been  made 
with  the  proper  ceremonies,  and  conse- 
quently the  plaintiff's  claim  to  the  property 
as  heir  of  Banee  Chunder  failed. 

A  special  appeal  is  filed,  and  it  is  con- 
tended before  us — 

1st, — That  the  Judge  should  have  required 
Shib  Chunder,  who  disputed  the  validity 
of  the  adoption,  to  prove  his  allegation  be- 
fore calling  upon  the  plaintiff  to  substantiate 
the  adoption  of  Banee  Chunder,  and  the 
pleader  quotes  a  decision  reported  in  10 
Weekly  Reporter,  page  53,  in  support  of  his 
averment. 

2nd. — That  the  Judge  is  wrong  in  reject- 
ing the  adoption,  because  he  considered  that 
the  ceremonies  according  to  the  Shastras 
were  not  properly  performed,  because  in  the 
adoption  of  Sudras  no  ceremonies  beyond  the 
giving  and  taking  are  required. 

3rd. — That  even  if  the  adoption  be  not 
proved,  the  plaintiff's  case  as  against  Kalee 
Chunder  should  not  be  dismissed  inasmuch 
as  Kalee  Chunder  admitted  the  adoption. 

4th. — That  the  Judge,  in  disposing  of  the 
question  of  adoption,  has  apparently  omitted 
to  consider  the  statement  made  by  Gudadhur 
in  a  plaint  bearing  date  7th  Chyet  1267 
(19th  March  1861)  filed  by  him  in  the  Civil 
Court  in  which  he  admitted  that  Banee 
Chunder  had  been  adopted.  The  suit  was 
to  recover  a  debt  due,  as  he  stated,  to  Huree 
Koomar,  and  then  to  his  adopted  son  Banee 
Chunder,  and  to  him  after  Banee  Chunder's 
death.  The  Judge,  it  was  added,  has  also 
mistaken  the  evidence  arising  from  the  peti- 
tion of  Sonamoyee,  the  sister  of  Huree  Koo- 
mar, in  support  of  the  adoption,  for  she  can- 
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not  be  considered  an  interested  party  as  the 
Judge  has  held. 

With  regard  to  the  first  ground  taken,  it 
appears  to  me  that  there  is  a  difference  be- 
tween the  present  case  and  that  quoted  from 
the  10  Weekly  Reporter,  page  53.     In  the 
present  case,  Shib  Chunder  was  made  a  de- 
fendant by  the  Court  without  any  application 
of  his  own,  and  being  called  upon  to  plead 
stated  his  case  as  he  had  done  in  the  action 
brought  by  him  against  Kalee  Chunder,  viz., 
that  Banee  Chunder  had  not  been  legally- 
adopted.     In  the  case  quoted,  the  intervenor 
volunteered    to    contest    the    claim   of  the 
plaintiff.     Here  Shib  Chunder  was  obliged 
by  the  Court  to  contest  it  when  he  had  no 
apparent  intention  of  interfering. 

The  position  of  Shib  Chunder  is  this  : 
He,  as  well  as  the  defendant  Kalee  Chunder 
claimed  through  Gudadhur,  but  he  says  that 
Gudadhur  immediately  on  the  death  of  Huree 
Koomar,  succeeded  to  Huree  Koomar's  estate, 
and  sold  the  property  he  claims  to  Kedar- 
nath  in  1260,  and  Kedarnath  sold  it  to  him, 
Shib  Chunder,  in  Joist  1269,  whereas  Kalee 
Chunder  admitting  the  adoption  of  Banee 
Chunder  to  be  good,  says  that  Gudadhur 
succeeded  after  the  death  of  Banee  Chunder 
as  the  next  legal  heir,  and  sold  him  the 
same  property  in  Srabun  1267.  It  is,  there- 
fore, of  the  first  importance  to  Shib  Chunder 
to  show  that  there  was  no  adoption,  and  that 
Gudadhur  was  the  party  legally  in  posses- 
sion when  he  sold  the  properly  to  Kedarnath 
in  1260  If  he  succeed  in  doing  so,  he  not 
only  secures  his  own  title  by  purchase,  but 
extinguishes  the  title  of  the  plaintiff  who 
comes  in  as  heir  of  the  adopted  son.  As 
plaintiff  seeks  to  take  the  property  out  of 
the  hands  of  Shib  Chunder  who  denies  his 
title,  it  is  clearly  upon  plaintiff  to  prove  his 
title,  and  the  Judge  finds  that  he  has  failed 
to  do  so. 

But  it  is  urged  in  the  second  place  that 
the  Judge  was  wrong  in  considering  that  any 
ceremonies  other  than  giving  and  taking 
were  necessary  to  render  an  adoption  valid 
among  Sudras,  and  certain  passages  have  been 
quoted  for  the  purpose  of  proving  that  such 
ceremonies  are  essential  only  in  the  case  of 
the  higher  castes  ;  but  we  find  that  evidence 
has  been  adduced  by  the  plaintiff  in  this 
case  to  prove  that  ceremonies  which  were 
considered  necessary  for  the  due  adoption 
of  Banee  Chunder  did  take  place,  evidently 
showing  that  in  the  opinion  of  the  parties 
something  more  than  mere  giving  and  taking 


is  necessary  to  make  an  adoption  even  among 
Sudras  valid. 

The  appellant  chiefly  relied  on  certain 
passages  from  Strange's  Hindoo  Law.  In 
Volume  I.,  page  95,  we  have  this  passage : 
"  There  must  be  gift  and  acceptance  mani- 
"  fested  by  some  overt  act.  Beyond  this, 
"  legally  speaking,  it  does  not  appear  that 
"  any  thing  is  absolutely  necessary.  For, 
"  as  to  the  notice  to  the  Rajah  and  invi- 
"  tation  to  kinsmen,  they  are  agreed  not 
"  tQ  be  so,  being  merely  intended  to  give 
"  greater  notoriety  to  the  thing  so  as  to 
"  obviate  doubt  regarding  the  right  of  suc- 
"  cession.  And  even  with  regard  to  the 
"  sacrifice  of  fire,  important  as  it  may  be 
<c  deemed  in  a  spiritual  point  of  view,  it  is 
"  so  with  regard  to  the  Brahmin  only,  ac- 
"  cording  to  a  constant  distinction  in  the 
"  texts  and  glosses  upon  matters  of  ritual 
"  observance  between  those  who  keep  con- 
"  secrated  and  holy  fires,  and  those  who  do 
*'  not  keep  such  fires,  /.  e.,  between  Brahmins 
"  and  the  other  classes ;  it  being  by  the  former 
"  only  that  the  Datta  Homam  with  holy  texts 
"  from  the  Veda  can  properly  be  performed 
"  *  *  *.  The  other  classes,  and  particularly 
'•  the  Sudra  upon  this  and  other  like  occasions, 
"  perform  an  imitation  of  it  with  texts  from 
"  the  Puranas.  And  even  with  regard  to 
"  Brahmins,  admitting  their  conception  in 
"  favor  of  its  spiritual  benefit,  it  by  no 
'•  means  follows  that  it  is  essential  to  the 
"  efficacy  of  the  rite  for  civil  purposes,  but 
"  the  contrary  is  to  be  inferred,  and  the  con- 
"  elusion  is  that  its  validity  for  those  con- 
"  sists  generally  in  the  consent  of  the 
"  necessary  parties,  the  adopter  having  at 
"  the  time  no  male  issue  and  the  child  to 
"  be  received  being  within  the  legal  ages 
"  and  not  being  either  an  only  or  the  eldest 
"  son  of  the  giver,  the  prescribed  ceremonies 
"  not  being  essential. " 

The  next  passage  which  was  referred  to 
is  a  case  quoted  in  Strange,  Volume  II.,  page 
87 :  "  The  question  put  to  the  Pundit  was 
"  what  are  the  requisites  of  adoption  among 
"  Sudras  ?  The  Pundit,  in  answer,  gives  an 
"  account  of  the  ceremonies  performed  at 
"  the  adoption  of  a  Brahmin,  and  then 
"  observes  :  '  The  same  ceremonies  with  the 
"  exception  of  Homams  are  to  be  observed 
"  in  the  other  castes/  "  Mr.  Ellis  in  a  note 
on  the  Vyavasla  of  the  Pundit,  at  page  89, 
observes :  "  With  respect  to  Sudras,  the 
"  Datta  Mimansa  of  Modhovyam  (the  prin- 
"  cipal  author  in  Southern  India  on  this 
"  point  as  well  as  on  Mimansa  in  general) 
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u  sai-s  that  to  the  Sudra  there  is  no  adop- '  that  I    have    quoted   the    above    passages, 

"  tion,  by  which,   however,  is    to   be    un- '  but   to  show   that   the    law   as   laid    down 

41  derstood   only    that    in    this    caste    there    by    Sir    Thomas    Strange    is    not    correct 

"  exists,     strictly     speaking,     no     ceremo- .  even  as  regards  the  higher  classes.     With 

"nial   for    it,    but    that    public    avowal    or ;  regard  to  them,   he  says   in   the  passage  I 

"general  notoriety  of  the  fact  is  sufficient    have  quoted  from  Volume  I.,  page  95,  speak- 

" with  them  to  establish  its  validity.     Cere-  [  ingof  adoption  in  general:  "There  must  be 

"  monial  adoption   cannot  be  necessary  in    "  gift  and  acceptance  manifested  by   some 

41  the  case  of  a  Sudra,  since,  by  the  Datta  ■  4<  overt  act.      Beyond  this,  legally  speaking, 

"  Homam,    the    adopted    son    is    converted    "  it  does  not  appear    that    anything  is  ab- 

11  from    the    stock    (go/ratis)    of    the    na-    "  solutely   necessary.''      And   again,   in   the 

"  tural  to  that  of  his  adoptive  father ;  and  i  next   page,    he   says :  "  And   even  with  re- 

'•  Sudras  have  no  golra.     Besides,  they  can-    "  gard    to   Brahmins,    admitting    their    con- 

"not  perform   the   Datta   Homam,   though  !"  ception  in  favor  of  its  (the  Datta  Homam) 

"they  may  perform  an  imitation  of  it  with  I  "  spiritual  benefit,  it  by  no  means  follows 

''  texts  from  the  Puranas.     But  the  proper  j  "  that  it  is  essential   to  the  efficacy  of  the 

11  Datta  Homam  can  be  performed  only  by  i  "  rite  for  civil  purposes,   but  the   contrary 

14  those  castes  which   use   the  texts  of  the  I  "  is  to  be  inferred  ;  "  and  he  holds  a  little 

14  Vedas  in  their  religious  ceremonies ;  and  in  '  further  on,  that,  "  the  prescribed  ceremonies 

"  Southern  India  scarcely  any  caste  but  that    "  are    not    essential,"    the    validity    of    the 

"of  the  Brahmins  now  use  these  texts."  adoption   consisting   in  the   consent   of  the 

~,       ,  . ,  ,       necessary    parties,    the    adopter    having    at 

The  above  passages  would  appear  to  be '  lhe    time    n0    malo    issue|    &c     But6  the 

conclusive  on  the  subject,  but  it  is  con-  ,  Daltaka  Mimansa,  in  the  passage  I  have 
tended  and  as  it  appears  to  me  rightly  ; |  quotedj  unmistakeably  lays  down  that  the 
contended,  that  the  law  as  laid  down  by  ,  filial  relationships  of  adopted  sons  in  the 
grange  is  not  quite  correct,  or  at  any  rate  j  hj  hest    class>    if    we    s  the    aulhor 

not  applicable  in  its  unrestricted  terms  to  :  l0  be  speaking  particularly  of  that  class, 
this  part  of  India,  and  the  position  as- 1  is  occasioned  only  by  the  proper  ceremonies, 
somed  by  Sir  Thomas  Strange  is  very  boldly,  viz  ift  acceptance,  sacrifice,  and  so  forth, 
and  I  think  effectually,  attacked  by  Baboo  ,  as  described  in  the  previous  part  of  Sec- 
bhama  Churn  Sircar  in  his  \  yavasta  Dur-  .  tion   v       and    he   adds>   ghoi|M   either  be 

pana,  page  873,  second   edition      He  first '  wanimg,  the  filial  relation  even  fails. 

points  out  how  Strange,  as  well  as  Colebrooke, 

have  omitted  to  notice  certain  passages  in  the  \  Having,  as  I  think,  shown  that,  with  regard 
Dattaka  Mimansa  and  the  Dattaka  Chandri-  to  the  first  class,  the  law  of  adoption,  as  laid 
ka.    The  passages  to  which  he  refers  appear    down  by  Sir  Thomas  Strange,  is  not  strictly 


to  be  paras.  45,  46,  55,  and  56,  Section  V., 


correct,  but  that  something  more  is  required 


Dattaka  Mimansa,  and  para.  17,  Section  than  giving  and  receiving,  I  now  proceed  to 
H.,  Datiaka  Chandrika,  and  it  may  be  as  quote  a  passage  from  page  875  of  Baboo 
well  to  quote  the  words  of  para.  56,  from  the  '  Shama  Churn  Sircar's  Vyavasta  Durpana, 
former  work— "  It  is,  therefore,  established  2nd  edition.  Referring  to  what  Sir  Thomas 
"that  the  filial  relation  of  adopted  sons  is  Strange  had  said  that  the  Sudras,  on  occa- 
44  occasioned  by  the  proper  ceremonies — of  sions  ofadoption.  perform  an  imitation  of  the 
4"*i",  acceptance,  a  burnt  sacrifice,  and  so  '  Datta  Homam  from  the  Puranas,  he  observes 
"fonh;  should  either  be  wanting,  the  filial  "  that,  though  no  other  class  than  that  of  the 
delation  fails.*'  And  Sutherland,  in  his  "  Brahmins  are  allowed  personally  to  repeat 
Digest  of  the  two  Dattakas,  says,  Head  "  the  holy  words  of  the  Vedas  and  perform  the 
Third,  para.  4  :  "  Should  a  son  be  adopted  "  rites  thereby  to  be  performed,  yet  all  those 
"  without  the  observance  of  prescribed  forms,  "  classes  can  and  do  usually  employ  Brahmins 
"his  filial  relation  would  not  be  establish-  "  to  officiate  for  them  in  the  performance  of 
"  co\  but  he  would  be  entitled  to  assets  "  such  rites.  Moreover,  according  to  the 
"sufficient  to  defray  the  expense  of  his  "  Dhurmo  Shastra  as  current  in  this  country, 
'*  marriage.' '  „  '  "  it  being  necessary  for  the  inferior  classes 

"  also  to  perform  the  Homa  like  the  Brah- 
It  may  be  said  that  these  ceremonies  "  mins,  even  the  Sudras  are,  for  coin- 
age essential  only  in  the  case  of  the  three  •  "  pletion  of  religious  ceremonies  of  great 
higher  classes.  This  may  be  so,  but  it  "  consequence,  directed  to  have  the  Homa 
to  not  with  the  object  of  showing  that  !  "  performed  by  Brahmins,  as  is  evident  from 
these  ceremonies  are  essential  in  all  cases    "  a  passage  cf  the  Dattaka  Nirnaya,  which 
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is  as  follows :  *  A  person  being  about  to 
adopt  a  son  should  receive  him  having 
convened  (his)  kinsmen,  announced  his 
intention  to  the  King,  and  having  offered 
a  burnt  offering  with  recitation  of  prayers 
(denominated)  Vyakriti  in  the  middle  of 
his  dwelling.'  Here  it  being  intimated 
that  a  woman  may  give  or  accept  (a  son), 
and  that  Homa  should  be  performed  in 
the  adoption  of  a  son,  let  it  be  known 
that  there  is  no  impropriety  in  her 
performing  the  Homa  through  Brahmins, 
just  as  she  does  when  completing  a 
voluntary  religious  ceremony  [vratd), 
and  so  forth.  A  Sudra  also  should  act 
in  like  manner" 


It  appears  to  me  that  the  contention  of  the 
special  appellant  on  this  point  cannot  be 
supported,  for  it  is  notorious  that,  besides 
giving  and  taking,  there  are  other  ceremo- 
nies performed  by  Brahmins  on  the  occasion 
of  an  adoption  among  people  of  the  Sudra 
caste,  which  are  considered  essential  to  the 
validity  of  the  adoption.  The  Judge,  there- 
fore, had  grounds  for  coming  to  the  conclu- 
sion that  the  necessary  ceremonies  were  not 
performed,  disbelieving,  as  he  did,  the  evi- 
dence adduced  by  the  plaintiff  to  prove  the 
performance  of  those  ceremonies. 

As  the  appellant  has  failed  on  the  first 
and  second  grounds,  he  must  fail  on  the 
third  :  for,  having  been  unable  to  establish 
his  title,  he  is  not  in  a  position  to  bring  an 
action  against  Kalee  Chunder,  though  the 
latter  does  not  deny  the  adoption  of  Banee 
Chunder,  and  anything  that  Gudadhur  may 
have  said  in  a  plaint  filed  subsequently  to 
Shib  Chunder's  purchase  from  him  cannot 
be  used  as  evidence  against  Shib  Chunder, 
nor  is  anything  which  Sonamoyee  may  have 
said  in  a  petition  to  the  Court  evidence 
either  for  or  against  the  adoption,  as"  she  has 
not  been  examined  as  a  witness. 

I  think,  therefore,  for  the  reasons  given 
above,  the  special  appeal  must  be  dismissed 
with  costs. 

Bayley,  J. — I  concur.  The  authorities 
above  cited  are  those  recognized  specially  as 
prevailing  in  Bengal ;  and,  in  addition,  it  is 
clear  that  both  the  parties  by  the  evidence 
they  produced  supposed  ceremonies  were 
requisite  beyond  mere  giving  and  taking  to 
be  requisite. 


The  14th  February  1870. 
Present ; 

The  Hon'ble  J.  B.  Phear  and  Dwarknath 

Milter,  Judges* 

Conveyance  by  minor— Repudiation— Sale  by 
Hindoo  widow — Reversioners. 

Case  No.  2604  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sylhei,  dated  the  24th  August 
/S6p,  affirming  a  decision  of  the  Moons  iff 
of  A'ubeegunge,  dated  the  joth  April  1869. 

Doorga  Churn  Shaha(one  of  the  Defendants), 

Appellant, 


versus 

Ram  Narain  Doss  (Plaintiff),  Respondent. 

Baboo  Grish  Chunder  Ghose  for  Appellant. 
Baboo  Rajendronaih  Bose  for  Respondent. 

A  conveyance  by  a  minor  may  be  voided  by  him  when 
he  comes  of  age  ;  but  unless,  after  coming  of  age,  he 
promptly  does  some  act  to  repudiate  the  contract,  it 
must  be  taken  to  be  ratified. 

Where  the  only  question  raised  by  the  parties  in  a 
suit  is  whether  an  alleged  sale  by  a  Hindoo  widow  is 
valid  as  against  the  reversionary  heir,  the  Court  ought 
not  to  go  behind  that  question  and  inquire  whether  there 
was  such  a  sale  or  not. 

Phear,  J, — We  think  that  the  decision 
of  the  Lower  Appellate  Court  cannot  be. 
supported. 

The  plaintiff  claims  through  two  roots  of 
title,  and  the  defendant  sets  up  a  prior  right 
through  the  same  sources. 

It  is  not  quite  clear  whether  or  not  the 
plaintiff  has  proved  the  conveyances  on  which 
he  relies.  We  think,  however,  that  the 
,  decision  of  the  Judge  to  the  effect  that  the 
defendant  has  failed  to  make  out  his  two 
lines  of  title,  is  incorrect,  at  any  rate,  as  re- 
gards one  of  them. 

It  appears  to  us  that  there  has  been  no 
real  question  below  with  regard  to  the  defend- 
ant's conveyances.  One  portion  of  the 
property  was  conveyed  to  him  by  Suroop, 
another  by  Bishen  Dassee. 

But  the  Judge  finds  as  a  fact  that  Suroop 
was  a  minor,  and  upon  that  ground   holds 
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that  the  conveyance  by  him  to  the  defendant 
is  inoperative. 

This  we  think  is  erroneous.  A  convey- 
ance by  a  minor  is  so  far  imperfect  that  it 
may  be  avoided  by  the  minor  when  he 
comes  of  age.  But  unless,  after  coming 
of  age,  he  promptly  does  some  act  to  re- 
pudiate the  contract,  it  must  be  taken  against 
him  that  he  ratifies  it. 

It  does  not  appear  that  there  is  a  particle 
of  evidence  on  the  record  tending  to  show 
that  Suroop,  when  he  came  of  age,  or  as 
soon  thereafter  as  reasonably  might  be,  took 
steps  to  repudiate  the  conveyance  to  the 
defendant.  Of  course,  he  could  not  honestly 
disavow  his  own  act,  unless  he  offered  at 
the  same  time  to  refund  the  purchase-money. 
Now,  nobody  seems  to  have  thought  of  his 
doing  this.  Even  the  plaintiff,  who  sues 
on  a  conveyance  from  him,  and  therefore 
stands  upon  his  right  and  no  other,  never 
proposes  to  pay  back  to  the  defendant  the 
money  which  he  gave  for  his  purchase. 
And  the  Judge,  when  he  gives  a  decree  in 
favor  of  the  plaintiff,  allows  him  to  have 
the  full  benefit  of  the  property  without 
making  any  amends  whatever  to  the  defend- 
ant for  the  loss  of  the  money  which  he 
paid  some  three  and  a  half  or  four  years 
before  suit  for  the  property. 

We  need  not  say  that  this  of  itself  is 
inequitable.  It  would  be  manifestly  unjust 
that  Suroop  should  get  back  the  property, 
and  at  the  same  time  keep  in  his  pocket  the 
raonev  for  which  he  sold  it :  and  there  is 
nothing  certainly  in  this  case  by  reason  of 
which  the  plaintiff  ought  to  stand  in  a  better 
position  than  Suroop.  We  have  no  doubt 
thatthe Court  was  bound  in  equity  to  treat  the 
saleof  Suroop  to  the  defendant  as  a  valid  sale. 
H  Suroop  was  of  age  at  the  time  of  the 
sale,  he  could  not  afterwards  re- call  his  act. 
If  he  was  a  minor — which,  on  the  finding 
of  the  Judge  himself,  is,  at  any  rate,  doubt- 
ful—every thing  in  the  case,  including  the 
mode  in  which  the  suit  is  brought,  goes  to 
prove  that  he  ratified  that  sale,  and  he  has 
certainly  taken  no  step  whatever  to  repu  ■ 
diate  it. 

Wiih  regard  to  the  property  which  the 
defendant  obtained  from  Bishen  Dassee,  '.he 
Juds;e  was  not  correct  in  holding  that  the 
production  of  the  kobalah  was  necessary  to 
enable  him  to  determine  the  issue  between 
the  parties  in  favor  of  the  defendant. 

It  appears  that  the  factum  of  sale  was  not 
really  disputed  ;  but  the  plaintiff  only  urged 


that  the  sale  was  a  sale  by  a  Hindoo  widow 
under  circumstances  which  did  not  bind  the 
reversionary  heir.  The  Judge  ought  to  have 
confined  himself  to  the  inquiry  whether  the 
sale  by  Bishen  Dassee  was  valid  as  against 
the  reversionary  heir.  He  ought  not  to  have 
gone  behind  the  only  question  which  the 
parties  raised,  to  inquire  whether  there  was 
such  a  sale  or  not. 

We  think  that,  so  far  as  regards  the 
property  which  was  the  subject  of  con- 
veyance of  Suroop,  the  decision  of  both 
the  Lower  Courts  must  be  reversed,  and 
the  plaintiff's  suit  must  be  dismissed.  But, 
as  regards  the  property  which  was  the 
subject  of  the  conveyance  from  Bishen 
Dassee,  the  decision  of  the  Lower  Appellate 
Court  must  be  reversed,  and  the  case  must 
be  remanded  to  the  Lower  Appellate  Court 
for  trial  of  the  issue,  whether  or  not  the 
consideration  for  that  sale  was  such  as  to 
make  the  sale  binding  as  against  the  rever- 
sionary heir,  or,  in  the  alternative,  whether 
the  then  next  reversionary  heir  consented  to 
the  sale. 

We  think  that  the  plaintiff  must  pay  the 
defendant  one-third  of  his  costs  in  both  the 
Lower  Courts  and  in  this  Court.  The  remain- 
ing costs  will  abide  the  result  of  the  inquiry 
on  remand. 


The  15th  February  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Section  no,  Act  X.,  1859— Sale— Attachment. 
Case  No.  1891  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  rjth  May  i86gy  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  2nd  March  1867. 

Jo.^essur  Suhoy  (Plaintiff),  Appellant^ 


versus 

Gopal  Lall  and  others  (Defendants),  Respond- 
ents. 
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Mr.  R.  E.  Twiddle  and  Baboos  Onookool 
Chunder  Mookerjee,  Unnoda  Per  shad 
Banerjee,  Romesh  Chunder  Milter, 
Chunder  Madhub  Ghose,  Hem  Chunder 
Banerjee,  and  Mohesh  Chunder  Chowdhry 
for  Appellant. 

Air.  C.  Gregory  and  Baboo  Kalee  Mohun 
Dass  for  Respondents. 

Where  the  shares  of  a  zemindary  hypothecated  by 
the  lessee  are  to  he  sold  to  recover  arrears  of  rent  due  to 
the  Court  of  Wards,  no  attachment  is  necessary,  and  the 
Collector  has  no  power  to  attach  the  property  previous 
to  sale. 

Kemp,  J. — The  plaintiff  in  this  case  is  the 
special  appellant.  He  sued,  alleging  that  the 
rights  and  interests  of  one  Shewumber 
Singh,  judgment-debtor,  in  a  decree  obtained 
against  him,  were  sold  in  execution  by  the 
Civil  Court  on  the  10th  February  1866,  and 
that  the  plaintiff  purchased  these  rights  and 
interests  on  that  date.  He  proceeds  to  allege 
that  the  sale  was  confirmed,  and  that  he 
obtained  possession  on  the  26th  April  1866. 
The  property  which  was  sold  under  that 
decree  is  a  3  annas  4  gundahs  share  in  a 
zemindary  called  Twat  Iterolee.  The  defend- 
ant, special  respondent,  is  also  a  purchaser. 
He  purchased  in  the  Collector's  Court 
on  the  24th  of  February  1866,  admittedly 
subsequent  to  the  purchase  of  the  plaintiff. 
The  plaintiff  alleges  that,  although  he  was 
put  in  possession  by  the  Civil  Court,  the 
purchaser  at  the  Collector's  sale  succeeded 
in  obtaining  an  order  from  the  Collector 
whereby  the  plaintiff  was  dispossessed,  which 
led  to  the  institution  of  this  suit. 

It  appears  that,  before  the  10th  February 
1866,  on  which  date  the  plaintiff  purchased 
the  estate,  the  Collector  had  informed  the 
Subordinate  Judge  that  an  attachment  had 
been  issued  by  his  Court,  and  that  that 
attachment  was  then  subsisting,  and  the 
Collector  moved  the  Subordinate  Judge  to 
stay  the  sale  in  his  Court.  The  Subordinate 
Judge  refused  to  do  so,  and  the  sale  proceed- 
ed. 

There  are  many  other  questions,  indepen- 
dent of  the  question  of  whether  the  sale 
made  by  the  Civil  Court  is,  as  the  Judge 
holds,  null  and  void  owing  to  the  existence, 
in  his  opinion,  of  a  prior  legal  attachment 
by  the  Collector's  Court ;  but  these  questions 
have  not  been  decided  by  the  Judge. 

In  the  first  instance,  the  Judge  held  that 
no  suit  will  lie  at  all  in  the  Civil  Court  under 
the  provisions  of  Section  161  of  Act  X.  of 


1859.  In  appeal  to  this  Court,  the  Court 
held  that  the  Judge  was  wrong  in  law  in 
holding  that  no  suit  would  lie,  and  the  suit 
was  remanded  to  the  Judge  for  trial  on  the 
merits.  The  Judge  has  now  held  that,  inas- 
much as  there  was  an  attachment  by  the 
Collector  of  a  date  prior  to  the  attachment  of 
the  Civil  Court,  the  sale  made  by  the  Civil 
Court,  and  under  which  the  plaintiff  derives 
his  title,  is  null  and  void  ;  and  without  enter- 
ing into  the  merits  of  the  case,  the  Judge 
dismissed  the  plaintiff's  suit.  The  Judge  in 
his  judgment  also  pointed  out  that  this  Court 
was  wrong  in  holding  that  the  sale  made  by 
the  Collector  was  a  sale  of  an  under-tenure. 
It  appears  that  the  Judge  so  far  is  right. 
The  sale  was  made  under  Section  no  of 
Act  X.  of  1859  by  the  Collector,  not  of  a 
saleable  under-tenure,  but  of  a  share  of  an 
estate.  It  appears  that  the  Court  of  Wards, 
representing  the  estate  of  the  Rajah  of 
Durbhangah,  held  a  decree  against  the 
judgment-debtor  Shewumber  Singh  for  rent 
due  from  him  as  lessee.  The  property  in 
dispute  being,  as  already  observed,  a  3  annas 
4  gundahs  share  in  a  zemindary,  and  which, 
it  is  alleged,  was  hypothecated  by  the  lessee, 
was  sold  by  the  Collector  to  recover  the 
arrears  of  rent  due  to  the  Court  of  Wards. 
The  property  sold  was,  therefore,  property 
which  fell  under  the  third  class  of  estates  or 
tenures  described  in  Section  no  of  Aft  X. 
of  1859.  It  was  a  share  of  an  estate,  and 
therefore  it  was  sold  under  the  rules  in  force 
for  the  sale  of  estates,  and  the  recovery  of 
demands  recoverable  by  the  same  processes  as 
arrears  of  land-revenue,  and  therefore  it  was 
sold  under  the  provisions  of  Aft  XL  of  1859. 
Under  that  Aft,  no  attachment  was  neces- 
sary, "and  no  attachment  legally  subsisted, 
and  therefore  the  attachment  of  the  Civil 
Court  subsisting,  and  being  a  valid  attach- 
ment, and  the  purchase  by  the  plaintiff 
being  admittedly  prior  in  date  to  the  pur- 
chase of  the  defendants,  there  can  be,  in 
our  opinion,  no  question  that  the  Judge  was 
wrong  in  law  in  dismissing  the  plaintiff's 
suit  on  the  ground  upon  which  he  has  done. 

There  remains,  therefore,  the  questions 
upon  the  merits  of  the  case,  which  the 
Judge  must  decide,  and  which  he  was  direct- 
ed to  decide  in  our  order  of  remand.  We 
do  not  wish,  because  the  evidence  has  not 
been  gone  into,  to  slate  exactly  upon  what 
points  or  upon  what  issues  the  merits  of 
the  case  turn,  but  we  desire  to  point  out  to 
the  Additional  Judge  that  one  point  must 
be  cleared  up  which  was  decided  in  the  first 
Court,  and  of  which  the  Judge  has   taken 
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no  notice  whatever,  namely,  whether  the 
plaintiff  purchased  in  his  own  right,  or 
whether  he  is  a  mere  benamee  for  the  judg- 
ment-debtor. The  Judge  will  come  to  a 
careful  finding  on  this  point,  after  hearing 
the  whole  of  the  evidence. 

There  is  also  another  point,  which  is  the 
nature  of  the  decree  obtained  by  the  Court 
of  Wards  against  Shewumber  Singh;  whe- 
ther it  was  a  simple  money-decree,  or 
whether  it  was  a  decree  declaring  the 
property  in  dispute — which  was  hypothe- 
cated, as  we  are  told,  as  security  for  She- 
wumber Singh,  the  lessee  under  the  Court 
of  Wards — liable  or  not  in  satisfaction  of 
that  decree. 

Other  points  may  arise  on  the  merits 
which  the  Judge  will  of  course  decide.  We 
only  point  out  for  his  consideration  such 
points  as  have  been  prominently  noticed  in 
the  argument  before  us,  leaving  him  to  decide 
the  qase  upon  the  whole  merits,  to  consider 
the  evidence  carefully,  and  pass  such  a 
decision  as  shall  obviate,  as  far  as  possible, 
any  necessity  for  any  further  litigation  or 
remand. 

Jackson,  J. — I  wish  to  say  that  I  think 
the  Judge  is  wrong  in  supposing  that  there 
has  been  any  real  attachment  by  the  Collect- 
or previous  to  the  sale  by  the  Civil  Court. 
If  the  Collector  did  attach  the  property 
previous  to  sale,  he  could  not  attach  it 
nnder  any  Section  of  any  law  that  I  am 
aware  of ;  and  the  Pleader  for  the  purchaser 
at  the  sale  before  the  Collector  cannot  point 
to  any  Section  of  any  law  under  which  the 
Collector  has  the  power  to  make  any  such 
attachment,  and  therefore  the  Judge's  finding 
that  the  Collector's  attachment  was  prior  to 
the  Subordinate  Judge's  attachment  falls.  If 
the  Collector  did  attach,  his  attachment  was 
nothing.  I  do  not  quite  understand  what 
the  Additional  Judge  alludes  to  as  the 
attachment  by  the  Collector.  He  seems  to 
suppose  that  an  attachment  by  a  Collector 
has  the  same  force  as  an  attachment  made  by 
the  Civil  Court  under  Section  240  of  Act 
VIII.  of  1859.  It  is  plain  that  the  Collector 
has  no  power  to  make  any  such  attachment ; 
tod,  on  the  other  hand,  it  seems  to  me 
equally  clear  that  an  attachment  by  the 
Civil  Court  under  Section  240  of  Act  VIII. 
of  1859,  and  a  subsequent  sale  in  conse- 
quence of  that  attachment,  would  in  no  way 
bar  any  sale  under  Act  X.  of  1859.  If  a 
landlord  sues  a  tenant  for  the  rent  of  his 
tenure  and  obtains  a  decree,  he  may  sell 
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that  tenure,  although  another  person  in 
the  meanwhile  had  purchased  the  right 
and  interest  of  that  tenant,  in  execution 
of  a  decree  in  the  Civil  "Court.  The 
purchaser  at  such  a  sale  in  the  Civil 
Court  would  only  purchase  the  rights  and 
interests  of  the  tenant,  and  be  as  much 
bound  to  pay  the  rent  due  on  the  tenure  as 
the  tenant  himself.  It  seems  to  me  that  it 
does  not  follow  that,  because  there  have  been 
two  sales,  those  two  sales  must  necessarily 
clash.  Both  sales  may  be  perfectly  legal, 
and  the  purchasers  at  both  sales  may  acquire 
rights  under  them.  I  do  not  say  that  this 
is  the  case  here.  It  is  for  the  Judge  to 
consider  the  effect  of  the  two  sales,  and  to 
decide  the  rights  of  the  parties  under  them. 

The  Additional  Judge  should,  I  think,  go 
on  to  try  this  case  upon  the  merits,  consider 
the  points  which  have  been  decided  by  the 
first  Court,  and  come  to  a  conclusion  as  to 
whether  the  plaintiff  is  entitled  to  *oust  the 
defendants  out  of  the  properly  or  not.  In 
a  case  of  this  kind,  it  seems  to  me  that  it 
would  have  been  much  better,  and  the  more 
so  as  the  Judge  in  his  opinion  differed 
from  the  Chief  Justice  of  this  Court,  if, 
notwithstanding  that  his  opinion  was  against 
the  plaintiff  on  the  point  of  law,  he  had 
gone  on  to  try  the  case  on  its  merits.  He 
would  thereby  have  saved,  in  the  event  of 
his  decision  being  reversed,  the  necessity  of 
a  remand,  which  necessarily  entails  great 
expense  to  the  parties,  great  expense  to  the 
Government,  and  great  loss  of  time,  and 
trouble  to  everybody. 


The  1 6th  February  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Misjoinder— Declaratory  decree— Appellate 
Court  —Jurisdiction. 

Case  No.  1562  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Backer- 
gunge,  dated  the  20th  March  1869,  revers- 
ing a  decision  of  the  Subordinate  Judge 
of  that  District,  dated  the  31st  July 
1867. 
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Ram  Ranaye  Chuckerbutty  and  others 
(Plaintiffs),  Appellants, 

versus 

Prosunno  Coomar  Sein  and  others  (Defend- 
ants), Respondents. 

Baboos  Sreenath  Doss  and  Kalee  Mohun 
Doss  for  Appellants. 

Baboos  Motee  Lall  Mookerjee,  Grija  Sunkur 
Mojoomdar,  Gopal  Lall  Mitter,  and  Nubo 
Kishen   Mookerjee  for   Respondents. 

A  Lower  Appellate  Court  has  no  power  to  reverse  the 
decree  of  a  Court  of  first  instance  on  the  ground  of  mis- 
joinder of  parties. 

After  a  Court  of  competent  jurisdiction  has  exercised 
its  discretion  under  Section  15,  Act  VIII.  of  1859,  and 
passed  a  declaratory  decree,  it  does  not  lie  within  the 
power  of  a  Court  of  appeal  under  Section  350  of  that 
Act  to  set  aside  the  decree  upon  an  objection  which 
does  not  affect  the  merits,  and  which  was  not  taken 
at  the  time  when  the  decree  of  the  first  Court  was 


Afil/er,  J. — I  am  of  opinion  that  the  deci- 
sion of  the  Lower  Appellate  Court  ought  to 
be  reversed. 

The  first  objection  taken  by  that  Court 
to  the  maintenance  of  the  present  suit  is 
mis-joinder  of  parties;  but  as  the  Court  of 
first  instance  had  already  passed  a  decree  in 
the  plaintiff's  favor,  after  going  through  the 
merits  of  the  case,  and  as  the  objection  as  to 
mis-joinder  of  the  parties  is  one  which  does 
not  affect  the  merits  of  the  case  or  the  juris- 
diction of  the  Court,  the  Lower  Appellate 
Court  had  no  power  to  reverse  the  decision 
of  the  first  Court  upon  such  an  objection 
under  the  provisions  of  Section  350,  Act 
VIII.  of  1859. 

The  second  ground  relied  upon  by  the 
Lower  Appellate  Court  is  that  the  plaintiff 
is  not  entitled  to  a  declaratory  decree,  inas- 
much as  he  did  not  urge  his  claims  properly 
before  the  Revenue  Authorities  in  the  Survey 
Department.  With  reference  to  this  objec- 
tion also,  I  am  of  opinion  that  the  Judge  had 
no  right  to  take  it  up  for  the  first  time  on 
appeal.  No  such  objection  was  raised  in 
the  Court  of  first  instance,  and  it  would  be 
obviously  unjust  and  improper  to  allow  the 
defendants  to  benefit  by  it  after  they  had 
failed  to  resist  the  claim  of  the  plaintiff  on 
the  question  of  title.  It  is  tiue  that  it  is 
entirely  in  the  discretion  of  the  Court  to 
make  a  declaratory  decree  under  Section  15, 
Aft  Vlli.  of  1859;  but  after  this  discretion 
has  been  already  exercised  by  a  Court  of 
competent  jurisdiction,  it  does  not  lie  within 


the  power  of  a  Court  of  appeal  to  set  aside 
the  decree  of  the  Lower  Court  upon  an  ob- 
jection like  this,  which  does  not  affect  the 
merits  of  that  decree,  and  which  was  not 
even  taken  at  the  time  when  it  was  passed. 
The  case  of  Baboo  Motee  Lall,  reported  in 
page  64,  Volume  VIII.,  Weekly  Reporter, 
does  not  appear  to  me  to  be  at  all  in  point. 
In  that  case,  the  Court  of  first  instance  had 
refused  to  exercise  its  discretion  under  Sec- 
tion 15  for  certain  reasons  stated  in  its 
judgment,  and  this  Court  had,  therefore, 
every  power  to  see  whether,  under  the  parti- 
cular circumstances  of  the  case,  the  plaintiff 
was  entitled  to  obtain  the  declaratory  decree 
which  he  had  asked  for. 

It  has  been  urged  that  this  suit  ought  to 
be  dismissed,  because  the  plaint  does  not 
disclose  any  cause  of  action.  But  this  con- 
tention is  manifestly  erroneous.  The  plaint- 
iff alleges  that  a  certain  quantity  of  land 
appertaining  to  his  zemindary  has  been 
fraudulently  caused  by  the  defendants  to  be 
demarcated  within  their  own  estates.  This 
allegation,  if  true,  is  certainly  sufficient  to 
constitute  a  good  cause  of  action,  and  I  do 
not,  therefore,  see  any  reason  why  the  suit 
ought  not  to  be  allowed  to  proceed.  It  has 
been  further  urged  that,  with  reference  to 
one  portion,  of  the  disputed  lands  at  least, 
there  is  no  such  survey-demarcation ;  but  as 
this  objection  was  never  taken  in  the  Court 
below,  and  as  the  defendants  joined  issue 
with  the  plaintiff  with  regard  to  these  lands 
also,  I  do  not  think  that  they  are  entitled 
to  take  it  at  such  a  late  stage  of  the  pro- 
ceedings. If  the  objection  had  been  taken 
at  the  proper  time,  the  plaintiff  might  have 
shown  something  which  would  have  fully 
justified  the  institution  of  this  suit  with  re- 
gard to  those  lands. 

• 

.  For  these  reasons,  I  would  reverse  the 
decision  of  the  Lower  Appellate  Court,  and 
remand  this  case  with  directions  to  that 
Court  to  try  it  upon  the  merits.  Costs  will 
abide  the  final  result. 

Lock,  J. — I  concur. 
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The  1 6th  February  1870. 

Present : 

The  Honble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Pre-emption — Mahomedan  Law — Evidence. 

Case  No.  223  of  1869. 

/tegular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of  Tir- 
hoot%  dated  the  28th  August  i86g. 

Jadoo  Singh  (Plaintiff),  Appellant, 

versus 

Raj  Coomar  Baboo  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Unnoda  Per- 
shad  Banerjee  for  Appellant. 

Mr.     C.    Gregory    and  Baboos  Onookool 

Chunder    Mookerjeef  Chunder  Madhub 

Ghosey   and    Obinash  Chunder  Banerjee 
for  Respondents. 

The  proof  required  from  a  plaintiff  in  a  case  of  pre- 
emption roust  be  of  the  strongest  kind. 

There  is  no  absolute  necessity  for  the  pre-emptor  to 
make  the  ttdlub-i-mo-masibut  in  the  presence  of  wit- 
nesses ;  nor  is  it  material  in  what  precise  words  it  is 
made  so  long  as  the  words  used  intelligibly  express  the 
demand.  But  with  reference  to  the  tullub-i-ishad  the 
Mahomedan  Law  requires  strict  adherence  to  rules 
however  technical. 

Bayley,  J.— I  am  of  opinion  that  this 
appeal  and  the  plaintiff's  suit  should  be  dis- 
missed with  costs. 

The  plaintiff  sued  as  a  co-parcener  for 
8-annas  share  of  certain  property  on  the  right 
of  pre-emption.  No  question  is  raised  as 
to  that  right  existing  in  the  plaintiff.  The 
plaintiff's  allegation  is  that  the  defendant 
Ha  math  Pershad  sold  his  8-annas  share 
of  the  property  to  the  defendant  Doorgah 
Pershad  for  the  real  sum  of  Rupees  23,812, 
but  apprehensive  of  the  claim  on  the  ground 
of  pre-emption  being  preferred  by  the 
plaintiff,  put  down  the  nominal  sum  of 
Rupees  37,000,  as  the  consideration-money 
in  the  deed  of  sale;  that  the  plaintiff 
heard  of  the  sale  of  this  property  by  an 
information  conveyed  to  him  by  one  Dhorye 
Singh  at  9  a.  m.  on  the  24th  Falgoon  1276 
F.  S.,  corresponding  with  the  21st  Febru- 
ary 1869,  and  instantly  performed  the  pre- 


liminaries required  by  the  Mahomedan  Law 
before  the  parties  present,  and  that  on  the 
same  day  he  applied  to  the  vendor,  and  on 
the  next  day  to  the  purchaser,  stating  that 
he  was  prepared  to  pay  whatever  consider- 
ation  was  just,  and  requested  that  the  deed  of 
sale  might  be  given  back  to  him;  further, 
that  he  called  people  to  witness  his  acts,  but 
that  the  vendee  refused  compliance,  and 
hence  his  present  action. 

The  answer  of  the  defendant  was,  that  the 
plaintiff's  allegation  as  to  the  performance 
of  the  preliminaries  required  by  the  Maho- 
medan Law  to  sustain  a  claim  based  on  the 
right  of  pre-emption  was  false,  and  that  his 
statement  that  he  heard  of  the  sale  from 
Dhoiye  Singh  and  immediately  performed 
those  preliminaries  was  also  false,  and  that 
neither  the  preliminary  of  iullub-i-mowa- 
sibut  nor  that  of  tullub-i  ishad  was  per- 
formed. 

On  these  pleadings  aud  the  evidence  ad- 
duced by  both  the  parties  in  the  case,  the 
Subordinate  Judge,  Baboo  Bhooputty  Roy, 
has  considered  the  evidence  of  the  witnesses 
not  credible,  and  holds  that  the  plaintiff  did 
not  perform  the  preliminaries  required,  viz., 
tullub'i-mowasibut  and  tuilub-i-ishad. 

The  plaintiff  appeals  against  this  decision, 
and  urges  both  as  to  the  merits  of  the  case 
and  the  law  that  he  has  established  his 
claim.  As  to  the  merits,  he  refers  to  the 
evidence  of  his  witnesses  as  being  sufficient 
to  prove  that  he  duly  performed  both  the 
preliminaries  above  mentioned ;  to  the  fact 
that  he  tendered  his  own  evidence  in  the 
case,  and  especially  that  he  asked  that  the 
defendant-purchaser  Doorgah  Pershad  Singh 
might  be  examined,  stating  at  the  same  time 
that  he  was  willing  to  rest  his  case  on  that 
evidence. 

As  to  the  law,  it  is  pressed  by  the  Coun- 
sel for  the  appellant  that  it  is  not  necessary 
that  the  precise  terms  as  required  by  the 
Arabic  text  of  the  Mahomedan  Law  should 
be  shown  to  have  been  employed  in  perform- 
ing the  preliminaries;  that  it  is  sufficient  to 
show  that  the  first  claim  tullub-i-mowasibut 
was  made  with  reasonable  promptitude  and 
in  substance  with  the  formalities  required  by 
the  Mahomedan  Law ;  and  that  it  is  sufficient 
that  the  tullub-i-ishad  be  made  by  an 
invocation  of  witnesses,  and  that  the  evidence 
adduced  by  the  plaintiff  in  this  case  shows 
that'  both  these  formalities  had  been  thus 
duly  observed. 
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The  only  question  we  have  to  decide  is 
whether  plaintiff  did  actually  perform  the 
preliminaries  necessary  to  maintain  his 
claim. 

Now,  commencing  with  the  case  on  the 
merits,    we  have   the   evidence  of   Dhorye 
Singh.     This  witness  is   the   person   from 
whom  it  is  stated  that  the   information  of 
the  sale  emanated.     His  evidence  is  to  the 
effect  that  being  at  Shehore  to  visit  a  re- 
lation on  leave  granted  him  by  the  plaintiff, 
his  master,  he  went  to  the  Deputy  Magis- 
trate's tent  where  the   Cutcherry  was  held, 
for  the   purpose    of  seeing    the    tamasha; 
that  it  was  about  4  or  5  p.  m.  that  the  De- 
puty Magistrate  had  the  deed  of  Hurnath 
presented  to  him ;  that  on  being  questioned 
as  to  the  character  of  the  deed,  Hurnath  an- 
swered that  it  was  a  bill  of  sale  of  Mouzahs 
Hurpore,  Borahil,  and  Bhoolwaee  executed 
by  him  in  favor  of  Doorgah  Pershad;  that 
Hurnath  then  admitted  that  he  received  the 
purchase-money,    but     did    not    state    the 
amount;    that    the    Deputy    Magistrate,   as 
Sub- Registrar,    then   registered    the    deed ; 
that   a    little    while   after    he    (the    witness 
Dhorye  Singh)  saw  Teeluck  Lall,  a  mookh- 
tear  in  the   Cutcherry,  who  told   him,  ap- 
parently without  any  question  on  his  part, 
that  he  kpew   all  about  the  sale,   that  the 
mouzahs  were  really  sold  for  Rupees  23,812, 
but  that  in  order  to  defeat  the  claim  of  pre- 
emption,   a   false  consideration  of    Rupees 
37,000  had   been   recited   in  the  deed.     It 
does  not,  however,  appear  from  the  evidence 
that  any  mention  as  to  the  right  of  pre-emp- 
tion was  made  by  Dhorye  to  Teeluck,  but 
the  statement  by  Teeluck  as  to  the  object  of 
the  sale  being  to  defeat  the  plaintiff's  right 
of  pre-emption  appears  to  have  been  made 
by  him  entirely  of  his  own  motion  and  gra- 
tuitously.   The  evidence  of  the  same  witness 
goes  on  to  show  that  he  the  day  after  told 
the  plaintiff  about  the  sale,  upon  which  the 
plaintiff  suddenly   started    up  while  sitting 
on  his  bed,  and  exclaimed  three  times,  "  I 
have  bought,"  "  I  have  bought,"  "  1  have 
bought."      Two    other    witnesses    for     the 
plaintiff,   Ram  Kissen   and  Godhur  Singh, 
also  deposed  to  the  same  effect.     It  is  true 
that  there  is  one  strong  point  in  the  plaintiff's 
favor,  viz.,  that  he  tendered  his  own  evidence 
in  the  case,  but  it  is  also  true  that  there  are 
some  discrepancies  between  that  evidence 
and  the  evidence  of  the  persons  whom  he 
called  in   proof  of   the  fact   that  he   per- 
formed   the    preliminary  of  iullub-i-ishad, 
and  to  these  I  shall  have  to  refer  recently, 
but    in    the    meantime    I    must    say    that 


to  my  mind  there  is  exceeding  doubt  as 
to  the  credibility  of  the  witness  Dhorye, 
and  the  strange  occurrence  of  the  cir- 
cumstances above  stated  in  which  he, 
Dhorye,  happened  to  go  to  the  Deputy  Ma- 
gistrate's Cutcherry  and  quite  a  propos  to 
see  the  deed  registered ;  how  equally 
a  propos  he  met  Teeluck  there  who  told 
him  quite  causelessly  and  gratuitously  that 
the  object  of  the  sale  was  to  defeat  the 
right  of  pre-emption  ;  and  how  he  subse- 
quently brought  back  the  news  to  the 
plaintiff.  It  must  at  the  same  time  be 
borne  in  mind  that  this  witness  was  a  ser- 
vant of  the  plaintiff  going  to  Shehore  on 
leave  from  his  master,  the  plaintiff.  I  have 
also  strong  suspicion  as  to  the  evidence 
owing  to  the  tutored  appearance  of  the 
statements  of  Dhorye  Singh,  Ram  Kissen, 
and  Godhur  Singh  with  regard  to  the  thrice 
repeated  words — "  I  have  purchased,"  "I 
have  purchased,"  "  I  have  purchased," 
and  the  manner  in  which  each  of  the  wit- 
nesses set  forth  specifically  that  the  plaint- 
iff started  up  immediately  on  hearing  of  the 
sale,  and  made  the  exclamation  above-men- 
tioned. 

It  is  curious  that  three  Hindoos  should 
have  in  the  same  manner  spoken  of  the 
plaintiff  having  instantly  started  up  at  the 
news — for  this  circumstance  would  entirely 
fill  up  the  requirement  of  the  text  of  the 
Mahomedan  Law  as  to  the  necessity  of 
tullub-i-mowasibut  being  immediately  per- 
formed.  , 

On  the  whole,  I  concur  with  the  Subor- 
dinate Judge,  who  had  the  advantage  of 
having  the  witnesses  before  him  and  re- 
marking upon  their  demeanour,  that  the 
evidence  in  this  case  is  not  sufficiently 
credible  to  prove  the  plaintiff's  right  of  pre-- 
emption.  I  would  add  that  the  proof  re- 
quired from  a  plaintiff  in  a  case  of  pre-emp- 
tion must  be  of  the  strongest  kind.  Such 
has  been  the  concurrent  rulings  of  late 
years  in  this  Court,  and  has  been  strongly 
laid  down  with  reference  to  the  policy  of 
the  law  and  the  weak  character  of  the  right 
of  pre-emption  in  two  cases — one  reported 
at  page  351,  Gap  Number,  \V.  R.,  and  the 
other  at  page  14,  Bengal  Law  Reports, 
Volume  II.  Looking  to  all  the  circum- 
stances, I  would  say  that  the  plaintiff  has 
not  given  sufficient  evidence  to  render  his 
story  with  regard  to  the  performance  of 
the  necessary  preliminaries  to  support  his 
claim  of  pre-emption,  credible. 
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I  do  not,  however,  wish  to  dispose  of  the 
case  solely  on  that  ground.  I  would  fur- 
ther wish'  to  give  my  opinion,  as  the  point 
discussed  has  been,  on  boih  sides,  as  to  what 
is  sufficient  with  regard  to  the  performance 
of  •*  tullub-i-iskad"  and  whether  that  has 
been  duly  performed  in  this  case  or 
not.  The  first  of  the  authorities  that  I 
will  cite  is  to  be  found  at  page  572,  Book 
38,  Volume  111.,  Hedaya,  London  Edition 
of  1 79 1.  It  says:  "The  manner  of  claim 
"  by  affirmation  and  taking  to  witness  is, 
"the  claimant  saying  such  a  person  has 
"  bought  such  a  house,  of  which  I  am  the 
Shuffee;  I  have  already  claimed  my  pri- 
vilege $f  Shuffa,  and  now  again  claim 
"  it :  be  there/ore  witness  thereof."  Now, 
clearly  there  is  neither  in  the  evidence  nor 
in  the  actual  words  spoken  by  the  plaintiff, 
anything  approaching  the  terms  "  I  have 
rt  already  claimed  my  privileges  of  Shuffa, 
u  and  I  claim  it  again."  No  doubt,  there 
are  words  such  as  "  I  have  right,"  "  I  have 
**  cited  witnesses,"  &c. ;  but  as  to  their 
sufficiency  in  this  particular  case  with  re- 
ference to.  the  time  and  occasion  on  which 
they  were  employed,  I  shall  have  to  observe 
hereafter. 

Macnaghten's  work  on  Mahometan  Law, 
page  124,  also  states  that  the  tullub-i- 
tshad  should  be  performed  by  the  pre- 
emptor  stating,  "  I  have  claimed  pre-emp- 
tion," or  the  "like,  "I  am  a  claimer  of 
pre-emption,"  or,  "  I  have  a  right  of  pre- 
emption, to  which  I  have  laid  claim,  and 
"  I  still  claim  it.  Bear  witness,  therefore, 
"  to  the  fact."  It  is  true  that  in  page  483, 
Baiilie's  Digest,  it  is  stated  that  "  to  give 
"  validity  to  tullub-i-ishad,  or  demand  with 
"  invocation,  the  invocation  of  witnesses  is 
**  not  required ;  it  is  required  that  it  be  made 
in  the  presence  of  the  purchaser  or  seller  or 
of  the  premises  which  are  the  subject  of 
sale  ; "  but  there  can  be  no  question  in  this 
case  that  the  plaintiff  did  not  act  up  to  the 
legal  requirements  as  to  the  tullub-i-ishad. 
It  is  clear  from  the  evidence  that  all  his 
words  amounted  to  nothing  more  than  these 
— "  1  have  a  right,  "  not  specifying  what  right, 
"  you  be  witnesses."  I  think,  therefore,  that 
in  a  case  of  pre-emption  where  the  claim 
itself  is  not  one  of  good  policy,  and  the  law 
requires  strict  proof  from  the  plaintiff  of 
all  the  formalities  being  minutely  observed, 
the  plaintiff  has  not,  upon  the  evidence,  ful- 
filled the  conditions  of  tullub-i-ishad. 

In   regard  to    the  witnesses  Joy  Gobind 
Singh  and  Ram  Tahul  Singh,  their  evidence 
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is  merely  to  the  effect  that  the  plaintiff  pro- 
posed to  Doorgah  Pershad  to  pay  him  the 
money  for  which  the  mouzahs  were  purchas- 
ed by  him,  and  asked  him  to  return  the  deed 
of  sale  as  he  was  a  co-parcener  with  a 
right  (what  right  that  was,  is  not  men- 
tioned), but  that  Doorgah  Pershad  refused 
to  do  so.  These  witnesses  also  depose  that 
the  transactions  took  place  at  Doorgah  Per- 
shad's  house  at  Mudhoobun.  The  plaintiff, 
however,  in  his  deposition  says  that  when 
he  went  to  Mouzah  Barahil,  Ram  Tahul 
and  Teeluck  Singh  were  cited  bf  him  as 
witnesses.  The  plaintiff  also  says  that  he 
went  to  Shehore,  and  told  Humath  that 
he  had  a  right  to  the  mouzahs  which  had 
been  sold  to  Doorgah  Pershad,  and  asked 
him  to  receive  the  real  purchase-money,  and 
obtain  a  return  of  the  bill  of  sale  from  the 
vendee.  The  plaintiff,  however,  did  not 
say  that  he  called  Nundoo  Lall  and  Fouzdar 
Singh  to  witness  the  refusal  of  Hurnath, 
but  in  the  depositions  of  those  two  witnesses 
we  find  that  after  plaintiff  had  offered  Hur- 
nath the  purchase-money,  and  asked  him 
for  the  bill  of  sale,  Hurnath  refused,  and  the 
plaintiff  called  those  persons  to  be  witnesses 
thereof.  There  is  nothing  in  the  deposition 
of  the  Putwaree  Nundoo  Lall  or  any  one 
examined  after  him  to  show  that  they 
were  called  to  witness  the  performance  of 
the  tullub-i-ishad. 

On  the  whole,  I  atn  unable  to  say  that 
with  all  this  evidence  before  him  and  with  re- 
ference to  all  the  circumstances  above  stated, 
the  Subordinate  Judge  has  been  wrong  in 
dismissing  the  plaintiff's  suit. 

We  are,  however,  referred  to  a  petition 
by  the  plaintiff,  asking  for  the  evidence  of 
Doorgah  Pershad  to  be  taken  in  the  Lower 
Court.  But  it  appears  that  the  object  of 
that  application  was  simply  to  find  from  the 
examination  of  Doorgah  Pershad  the  real 
amount  of  money  paid  for  the  purchase  by 
him,  and  to  know  whether  it  was  23,000  or 
37,000  as  stated  in  the  bond.  It  is  stated 
that  the  plaintiff  was  willing  to  abide  by 
the  result  of  the  evidence,  but  it  is  the 
duty  of  the  Court  to  adjudicate  the  case 
upon  the  evidence,  and  not  dispose  of  it 
according  to  the  statement  of  the  parties. 

We  are  then  moved  to  exercise  our  power 
under  Section  354,  Act  VIII.  of  1859,  an(* 
call  and  examine  Hurnath,  the  vendor,  and 
Doorgah  Pershad,  the  vendee,  before  us. 
But  in  regard  to  Hurnath,  it  was  fully 
within  the  power,  and  it  was  the  duty  of  the 
plaintiff,    to   put   him   in    the    witness-box 
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when  the  case  came  on  for  hearing  in  the 
first  Court;  and  in  regard  to  Doorgah  Per- 
shad,  it  has  already  been  said  that  the  only 
object  of  having  him  examined  seems  to  be 
to  elicit  from  him  the  real  amount  of  the 
purchase-money.  On  the  whole,  I  do  not 
think  that  we  would  be  rightly  exercising 
our  judicial  discretion  to  grant  this  appli- 
cation when,  as  has  been  pointed  out  above, 
the  plaintiff's  case  seems  to  me  to  fail  both 
as  to  the  law  and  the  facts. 

I  would,  therefore,  dismiss  this  appeal  with 
costs. 

Kemp,  J* — I  am  of  the  same  opinion. 
The  plaintiff,  appellant,  bases  his  right  of 
pre-emption,  as  being  a  shureek  or  partner 
in  the  thing  sold,  not  as  a  "  Shuffa  Khul- 
leet,"  *'.  e.y  a  partner  in  the  rights  as  of  water 
or  way. 

It  is  certainly  very  probable  that  he  would 
claim  such  right,  as  the  estate  being  joint  it 
would  inconvenience  him  to  admit  an  entire 
stranger  as  a  co-sharer.  It  may  also  be  that 
he  would  give  a  higher  price  than  that 
offered  by  a  third  party.  The  Subordinate 
Judge,  who  had  the  witnesses  before  him, 
and  who  was  competent  from  his  knowledge 
of  the  language  in  which  the  evidence  was 
given,  and  of  the  habits  of  the  people  to 
arrive  at  a  right  estimate  of  the  value  of 
the  evidence,  has  come  to  the  conclusion 
that  the  witnesses  who  have  deposed  to  the 
observance  by  the  plaintiff  of  the  require- 
ments of  the  Mahomedan  Law,  viz.,  the 
tullub-i~mowasibut  and  the  iullub-i-ishad, 
not  to  be  believed. 

I  am  not  prepared  to  say  that  he  has  come 
to  a  wrong  conclusion,  and  unless  the  Court 
is  satisfied  that  he  was  clearly  wrong  in  his 
conclusion,  we  should  not  be  justified  in 
setting  aside  his  finding  on  a  question  of 
fact. 

I  am,  however,  clearly  of  opinion  that  the 
plaintiff,  even  admitting  his  witnesses  to  be 
entitled  to  belief,  has  failed  altogether  to 
establish  that  he  complied  with  the  require- 
ments of  the  law,  of  which  there  must  be 
strict  proof.  My  learned  colleague  has  given 
the  authorities  on  the  subject  taken  from  the 
Hedaya  and  from  decisions  of  this  Court. 
The  precedents  quoted  by  Macnaghten  in 
his  work  on  the  Mahomedan  Law  are,  as 
stated  in  the  preface  to  the  work,  "legal 
expositions  which  have  been  delivered  in 
Courts  of  justice."  The  precedent  from 
Macnaghten    referred    to    by    Mr.    Justice 


Bayley  is  in  accordance  with  the  text  of  the 
Hedava.' 

m 

There  is  no  absolute  necessity  for  the 
pre-emptor  to  make  the  tullub-i-mowasibut 
in  the  presence  of  witnesses.  It  is  usually 
done  in  the  presence  of  witnesses,  in  order 
that  the  pre-emptor  may  be  provided  with 
proof  in  case  the  purchaser  should  deny  the 
demand. 

I  am  also  of  opinion  that  it  is  not  ma- 
terial in  what  precise  words  the  tullubi-mo- 
wasibut  is  made  so  long  as  the  words 
used  intelligibly  express  the  demand.  But, 
with  reference  to  the  second  and  more  im- 
portant requirement  of  the  Mahomedan  Law, 
viz ,  the  tullub-i-ishad,  I  am  clearly  of  opi- 
nion that  the  Mahomedan  Law  requires  strict 
adherence  to  rules,  however  technical  they 
may  be.  The  plaintiff  has  not  complied 
with  those  rules  either  in  substance  or  in 
form.  He  did  not  state  to  the  vendor,  to 
the  vendee,  or  on  the  land  sold,  that  he  was 
the  shuffee,  that  he  had  already  claimed  his 
privilege  of  shuffa  by  making  the  tullub-i- 
mowasibut,  and  that  he  again  claimed  it, 
calling  upon  others  to  be  witnesses  thereof. 


The  1 6th  February  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Resumption— Section  16,  Regulation  II.  of  1819. 

Case  No.  37  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Jessore,  dated  the 
26th  November  1868. 

Buroda  Kant  Roy,  Bahadoor  (Plaintiff), 

Appellant, 

versus 

The  Commissioner  of  the  Soonderbuns  on 
behalf  of  Government  (Defendant),  Re- 
spondent. 

Baboos  Ashootosh  Dhur  and  Debendro 
Chunder  Ghose  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 
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Where  the  resumption-officer,  as  directed  by  Section 
15,  Regulation  II.  of  iSiq,  supplied  the  defendant  in 
a  resumption-suit  with  a  copy  of  his  reasons  for  consi- 
dering the  lands  in  question  liable  to  resumption,  and 
subsequently,  in  the  absence  of  the  defendant,  declared 
the  lands  liable  to  assessment :  Held  that,  as  defendant 
failed  to  appear  either  in  person  or  by  a^ent,  it  was 
'  impossible  for  the  resumption-officer  to  give  him  the 
warning  mentioned  in  Section  16  of  the  same  law,  and 
the  legality  of  the  proceedings  was  not  affected  by  the 
omission. 

Loch,  J, — The  suit  is  to  maintain  the 
right  and  possession  of  the  plaintiff  in  700 
beegahs  of  land  pertaining,  according  to 
the  plaintiff,  to  mouzah  Barikhali  alias 
Ponkhali  and  mouzah  Baroikhali  alias 
Khoilomut  within  his  permanently-settled 
estate,  Pergunnah  Sahoos,  No.  262  on  the 
Collector's  register,  and  to  set  aside  the 
order  of  the  Commissioner  of  Revenue  of 
the  Nuddea  Division,  bearing  date  the  26th 
March  1867,  by  which  those  lands  have  been 
declared  liable  to  assessment  as  forming  part 
of  the  Soondurbuns  Lot  No.  222. 

It  is  admitted  by  the  plaintiff  that  the 
lands  in  question  were  demarcated  as  part 
of  the  Soondurbuns  Lot  No.  222.  This 
demarcation  was  made  by  Mr.  Dampier,  the 
Commissioner  of  the  Soondurbuns  in  1S29, 
under  the  provisions  of  Regulation  XIII.  of 
1828,  and  the  lands  in  question  were  sub- 
sequently surveyed  by  Captain  Hodges  as 
part  of  Lot  No.  222. 

The  contention  before  us  is  limited  to  two 
points — /j/,  whether  t.he  Judge  of  the 
Lower  Court  was  right  in  refusing  to  take 
further  evidence  tendered  by  the  plaintiff  ; 
and,  2nd,  whether  the  order  declaring  the 
lands  liable  to  assessment  has  been  passed 
according  to  law. 

It  is  alleged  by  the  plaintiff  that,  after 
the  boundary-line  of  the  Soondurbuns  was 
laid  down,  a  claim  was  brought  by  Govern- 
ment to  those  lands,  but  the  Special  Com- 
missioner, on  19th  August  18-42,  released 
them  to  the  plaintiff;  that  in  1815,  on  a 
rait  brought  by  Shah  Mahomed  Suang 
against  Government,  the  lands  were  declared 
by  the  Provincial  Court  of  appeal  to  belong 
to  a  settled  zemindary  ;  and  it  is  urged  that 
the  order  of  the  Commissioner  of  Revenue 
of  26th  March  1867  is  illegal  in  directing 
the  assessment  of  lands  which  had  been 
twice  released  from  the  Government  claim, 
and  that  the  Subordinate  Judge  was  wrong 
in  refusing  to  admit  copies  of  those  docu- 
ments as  evidence  in  this  case,  and  dismiss- 
ing the  plaintiff's  claim  on  the  grounds  stated 
in  the  judgment  of  the  Lower  Court. 


It  is  alleged    that  the  present  resumption- 
proceedings  regarding  those  lands  commenced 
so  far  back  as  1852,  and  were  completed  in 
1866.     We  find  that  the  first  recommenda- 
tion for  their  resumption  was  made  on  24th 
March    1859  by  a  Deputy  Collector.     The 
Commissioner  of  the  Soondurbuns  directed, 
on  30th  April  1859,  a  map  of  the  area  to  be 
prepared.     This  was  done,  but  on   5th  Feb- 
ruary 1863  the  record  was  returned  to  the 
Deputy    Collector,    a   claim    to    the    lands 
having  been   preferred  to  ascertain  the  area 
which  had  been  cleared.      This   order  was 
carried  out  by  the  Deputy  Collector,  Baboo 
Ruttun  Lall,   who  issued   a  notice  on  21st 
January     1864     requiring     the     party    who 
claimed  the  lands  to  appear  in  person  or  by 
agent  on  a  fixed  date,  or  otherwise  no  ob- 
jection   would    be    listened    to    in    future. 
Return   of   the   service   of   this   notice  was 
made  on  22nd  January;  and  on  27th  Janu- 
ary,  no   one  on   the   part   of   the   plaintiff 
having     appeared,     the     Deputy     Collector 
submitted    his    report,    and    the    Commis- 
sioner   of  the    Soondurbuns,    after    a    con- 
sideration  of   that   report  and  of  the  other 
proceedings    on    the    record,    drew    up     a 
proceeding,  dated  13th  January  1866,  stating 
the  reasons  why,  in  his  opinion,  the  lands 
in   question    were  liable  to   assessment.     A 
copy  of  this  proceeding  was  served  on  the 
plaintiff  (then  defendant  in  the  resumption- 
case)  as  shown  by  the  return  of  nth  Febru- 
ary 1866;  and  as  the  defendant  (plaintiff  in 
the  present  case)  did  not  appear,  the  Com- 
missioner   of    the     Soondurbuns,    on    20th 
March    1866,    declared   the   lands  liable  to 
assessment,  and  submitted  his  proceedings  to 
the   Commissioner  of    Revenue,   by   whom 
they  were  confirmed  on  26th  March  1867. 

There  can  be  no  doubt  that  the  plaintiff 
in  this  case  was  fully  aware  of  the  resump- 
tion-proceedings against  him,  and  that  the 
notices  required  by  law  were  duly  served 
upon  him ;  but  though  the  case  was  pending 
for  more  than  fifteen  years,  he  never  appear- 
ed before  the  Lower  Courts  except  when,  on 
nth  April  1854,  he  presented. a  petition, 
and  was  at  his  own  request  made  defendant 
in  the  resumption-case,  and  was  required  to 
file  his  documents  within  five  days — an 
order  with  which  he  failed  to  comply. 

It  is  urged,  however,  that  the  Commissioner 
of  the  Soondurbuns,  before  declaring  the  lands 
liable  to  resumption,  did  not,  as  required  by 
Section  16,  Regulation  II.  of  1819,  warn  the 
plaintiff  (then  defendant)  that  his  docu- 
ments,  unless  those    produced,  would   not 
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afterwards  be  received,  and  stress  is  laid 
upon  the  proceeding  of  that  officer  of  the 
20th  March  1866,  that  it  contains  no  men- 
tion to  the  effect  that  the  defendant  had 
been  duly  warned ;  but  we  find  that  the  re- 
sumption-officer, as  directed  by  Section  15, 
Regulation  II.  of  1819,  did  supply  the  plaint- 
iff (then  defendant)  with  a  copy  of  his 
reasons,  bearing  date  13th  January  1866,  for 
considering  the  lands  in  question  liable  to 
resumption,  and  that  he,  subsequently,  on 
20th  March  1866,  in  the  absence  of  the 
plaintiff  who  failed  to  appear  either  in  per- 
son or  by  agent,  declared  the  lands  liable  to 
assessment.  As  the  plaintiff  was  not  pre- 
sent, it  was  not  possible  for  the  resumption- 
officer  to  give  him  the  warning  mentioned 
in  Section  16,  Regulation  II.  of  18 19.  The 
record  remained  before  the  Commissioner  of 
Revenue  for  a  whole  year  before  the  pro- 
ceedings of  the  Commissioner  of  the  Soon- 
durbuns  were  confirmed,  but  the  plaintiff 
made  no  application  to  that  officer  to  be 
allowed  to  file  his  documents. 

The  proceedings  of  the  Resumption  Courts 
appear  throughout  to  h  ive  been  perfectly 
legal.  Clause  3,  Section  10,  Regulation  III. 
of  1828,  enacted  in  modification  of  Sections 
22  and  24,  Regulation  II.  of  1S19,  declares 
that  it  shall  not  be  competent  to  the  Civil 
Court  in  which  a  suit  may  have  been  insti- 
tuted to  contest  the  propriety  of  the  award 
made  by  resumption -officers  to  take  fur- 
ther evidence,  oral  or  documentary,  unless 
it  shall  appear  that  such  evidence  was  ten- 
dered to  the  Collector  or  the  Board,  and 
was  then  rejected  on  insufficient  grounds,  or 
that  such  evidence  is  essential  to  the  ascer- 
tainment of  some  facts  material  to  the  issue 
which  may  not  have  been  fully  inquired  into 
in  the  course  of  the  previous  investigation. 
We  have  been  pressed,  with  reference  to  the 
latter  words  of  this  Section,  to  admit  the 
documents  tendered  by  the  plaintiff  consist- 
ing of  copies  of  the  judgments  of  the  Pro- 
vincial Court  of  1815  and  of  the  Special 
Commissioner  of  1842.  We  think  that  the 
plaintiff  is  not  entitled  to  any  indulgence, 
for  he  has  throughout  neglected  to  appear 
before  or  to  assist  the  resumption-officers 
in  determining  the  question  now  before 
the  Court,  though  fully  aware  of  the  exist- 
ence of  the  resumption-proceedings,  and 
in  possession  of,  or  being  in  a  position  to 
produce,  documents  now  sought  to  be  put  in. 
We  have,  however,  had  the  documents  read 
to  us,  but  it  does  not  appear  upon  the  face 
of  them  that  they  do  relate  to  the  land  now 


in  dispute,  and  it  is  only,  if  fully  satisfied, 
on  this  point  that  we  think  they  might  be 
admitted.  As,  however,  this  is  not  the 
case,  we  decline  to  admit  them,  and  think 
the  Subordinate  Judge  was  right  in  refusing 
to  admit  them. 

It  is   further  urged   that  the  resumption  - 
officer  did  not  make  the   inquiries  required 
by  Section  7,  Regulation  II.  of  181 9,  before 
declaring    the    lands    in    dispute    liable    to 
assessment.     We    think    it    scarcely  lies   in 
the  mouth  of  the  plaintiff  to  raise  such  an 
objection  to  the  proceedings  of  the  resump- 
tion-officer   when     the     plaintiff     was    the 
proper  person,  as  being  in  possession,  to  assist 
that  officer  in.  ascertaining   what    was    the 
condition  of  the  estate  at  the  period  of  the 
Decennial   Settlement,  if  such   inquiry  was 
necessary  in  the  present  instance.     Looking, 
however,  to  the  terms  of  Section  13,  Regu- 
lation III.  of  1828,  it  appears  to  us  that  such 
an  inquiry  was  not  necessary.     The  boun- 
dary of  the  Soondurbuns  was  laid  down  by 
the  Commissioner,  Mr.  Dampier,  in  182^,  in 
conformity  with  the  provisions  of  Clause  2, 
Section  13,  Regulation  III.  of  1828,  and  it  is 
admitted  that  the  lands  now  in  dispute  were 
included   in   and   surveyed    as   part  of   the 
Soondurbuns,  and  no  claim  of  any  kind  was 
put  forward   by  the  plaintiff  or  his   repre- 
sentatives within   the   period   fixed   by   law, 
nor  till  1854,  a  period  of  25  years  from  the 
time   when   the"  boundary   was   laid   down. 
A  case  in  all  fours  with  the  present  between 
the  same  parties,  but  for  other  lands  in  the 
Soondurbuns,  which  plaintiff  claimed  as  part 
of    his    zemindary    Pergunnah    Sahos,    was 
disposed  of  by  the  Privy  Council  in  their 
judgment  of   18th  January  1869,*  and  the 
reasons  there  given  for  dismissing  the  plaint- 
iff's claim  are  equally  applicable  to  the  pre- 
sent suit. 

We  dismiss  this  appeal  with  costs. 
*  xi  W.  R.,  Privy  Council,  p.  14. 
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The  1 6th  February  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  E.  Jackson, 
Judge. 

Law  of  Limitation— Calendar  (English  or 

Fuslee). 

Case  No.  1836  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugutpore,  dated  the  2jth 
May  /S6gt  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  jist  August  1866. 

Maharajah  Joy  Mungul  Sing  (Defendant), 

Appellant, 

versus 

Lall  Rung  Pal  Sing  (Plaintiff),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Nil  Mad  hub 
Sein  for  Appellant. 

Messrs.  G.  C.  Paul  and  R.  E.  Tividale  for 

Respondent. 

In  applying  the  Law  of  Limitation,  the  time  must  be 
reckoned  according  to  the  English  Calendar. 

Xorman,  C.  J. — 1  am  clearly  of  opi- 
nion that  this  suit  must  be  dismissed  upon 
the  ground  that  it  is  barred  by  limitation. 
The  plaintiff  seeks  to  recover  the  price  of 
an  elephant  sold  in  the  early  part  of  the 
year  186?.  The  suit  was  brought  on  the 
3rd  of  July  1866.  In  order  to  rebut  the 
defence  of  limitation,  the  plaintiff  put  in  as 
an  acknowledgment  in  writing  signed  by 
the  defendant  a  letter  dated  the  8th  of 
Assar  1270  Fuslee,  or,  in  other  words,  the 
9th  of  June  1863,  which  contains  these  ex- 
pressions :  "  About  the  price  of  the  ele- 
phant, the  price  shall  be  paid  after  a  short 
time."  More  than  three  years  elapsed  be- 
tween the  date  of  that  letter  and  the  com- 
mencement of  this  suit,  which  was  instituted 
on  the  3rd  of  July  1866.  The  plaintiff, 
however,  points  out  that,  according  to  the 
Fuslee  Calendar,  the  letter  was  dated  on  the 
8th  of  Assar  1270,  and  as  the  suit  was  insti- 
tuted on  the  5th  Assar  1273  (the  3rd  July 
1 366),  he  says  that,  if  time  is  computed  ac- 
cording to  the  Fuslee  Calendar,  the  suit  was 
brought    with'm    three   years.      The  reason 
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why  the  month  of  Assar  in  the  Fuslee  year 
1273  fell  later  than  in  1270  is  that  in  the 
Fuslee  year  1273  there  are  two  months  of 
Jeyt  (there  is  a  first  and  a  second  Jeyt), 
whereas  in  the  Fuslee  year  1270  there  are 
two  months  of  Srabun. 

According  to  the  English  Calendar  and 
according  to  the  actual  number  of  days, 
1,120  days,  which  elapsed  between  the  date 
of  the  writing  and  the  institution  of  the 
suit,  the  suit  was  brought  more  than  three 
years  after  the  date  of  the  admission  con- 
tained in  the  letter. 

We  are  of  opinion  that  the  Law  of  Limita- 
tion being  a  law  of  procedure,  in  order  to 
see  by  what  computation  the  time  must  be 
reckoned,  we  must  look  to  the  Calendar  and 
the  mode  of  computing  time  according  to  the 
law  by  which  the  proceedings  of  the  Court  in 
which  the  demand  is  to  be  enforced  are  re- 
gulated, and  that  must  be,  as  we  apprehend, 
the  English  Calendar. 

In  one  instance  under  Act  XIV.,  hamely, 
under  Section  8,  provision  is  made  for 
reckoning  the  time  otherwise  than  accord- 
ing to  the  English  Calendar.  The  enact- 
ment by  that  Section  of  a  special  provision 
as  to  how  the  year  is  to  be  reckoned  in  suits 
for  balances  of  accounts,  where  there  are 
mutual  accounts  between  traders,  namely, 
as  the  sarrfe  is  reckoned  in  the  accounts, 
shows  that,  in  cases  when  any  other  era  ex- 
cept the  English  era  is  to  be  referred  to  in 
computing  the  period  of  limitation,  the  Le- 
gislature has  expressly  provided  for  it.  The 
intercalation  of  a  month  in  the  Fuslee 
Calendar  cannot,  in  our  opinion,  extend  the 
period  of  limitation  beyond  that  which  is 
allowed  by  the  law. 

Now,  three  years  would  be  1,095  days,  or» 
at  most,  if  one  of  the  three  years  be  a  leap- 
year,  1,096  days.  In  the  present  case,  the 
suit  is  brought  after  the  expiration  of  1,120 
days  from  the  date  of  the  written  acknow- 
ledgment. The  suit  is,  therefore,  barred 
by  limitation.  As  this  point  was  not  taken 
on  appeal  before  the  Judge,  or  in  this  Court 
before  the  remand,  the  appellant  must  pay 
the  costs  of  this  appeal  and  of  the  second 
hearing  on  remand  before  the  Judge.  The 
suit  must  be  dismissed  with  costs,  including 
the  costs  of  the  first  appeal  before  the  Judge. 

Jacfaon,  J. — I  also  think  that  this  suit  is 
barred  by  limitation  for  the  reasons  stated 
above,  and  I  concur  with  my  learned  col- 
league in  dismissing  the  plaintiff's  claim. 
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The  17th  February  1870.      . 

Present: 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Jurisdiction— Assent  of  parties. 

Case  No.  216  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  /6th  June  1869. 

Syud  Mahomed  (Defendant),  Appellant, 

versus 

Oomdah  Khanum  and  others  (Plaintiffs), 

Respondents. 

Baboos  Unnoda  Pershad  Banerj'ee,  Chun- 
der  Madhub  Ghose,  and  Kalee  Mohun 
Doss  for  Appellant. 

Baboos  Ashootosh    Chatterjee  and    Sreenalh 
Doss  for  Respondents. 

Where  the  Judge  who  decides  the  case  is  not  the 
Judge  who  heard  the  witnesses  and  received  the  evi- 
dence, the  defect  may  be  cured  by  the  assent  of  the 
parties. 

Phear,  J.— We  think  that  the  judgment 
of  the  Court  below  is  correct. 

There  is,  no  doubt,  direct  contradiction 
between  the  evidence  adduced  on  behalf  of 
the  plaintiff  and  that  by  which  the  defend- 
ant supported  his  case,  and  there  is  pro- 
bably, as  has  been  very  earnestly  argued 
before  us,  much  in  the  case  of  the  plaintiff 
as  well  as  in*  that  of  defendant  to  excite 
doubt. 

But  we  think  that,  if  the  testimony  given 
on  commission  by  Khajah  Abdool  Gunnee 
is  to  be  believed,  it  supports  the  case  of  the 
plaintiff,  and  entirely  annihilates  that  of  the 
defendant. 

It  is  true  that  in  September  1 868,  Moulvie 
Abdool  Luteef,  in  the  presence  of  the  de- 
fendant, the  defendant's  brother,  Abdool 
Gunnee,  and  others,  begged  the  plaintiff  and 
Azeezoonissa's  husband  to  excuse  the  de- 
fendant from  the  payment  of  the  money  due 
in  respect  of  his  wife's  Den-mohur.  We 
think  it  is  impossible  to  believe  that  the 
wife  of  the  defendant  had,  in  fact,  with 
the  utmost  publicity  three  years  before,  as 


said  by  the  defendant,  torn  up  the  original 
contract,  and  annulled  the  obligation  of  her 
husband  under  it. 

There  seems  complete  inconsistency  be- 
tween the  story,  as  told  by  Abdool  Gunnee, 
of  what  took  place  in  his  house,  and  the 
story  which  the  defendant  desires  the  Court 
to  adopt  as  true. 

It  is  true  that  Baboo  Unnoda  Pershad, 
with  considerable  ingenuity,  has  put  for- 
ward hypotheses  which  would  seem  capable 
of  reconciling  what  the  Khajah  says  took 
place  in  his  house  with  the  defence  relied 
on  in  this  suit.  But  these  hypotheses  have 
not  been  supported,  as  they  might  have  been, 
and  indeed  must  have  been,  if  they  were 
true,  by  cross-examination  of  Abdool  Gunnee 
himself.  No  question  was  put  to  him  to 
elicit  the  explanation  of  the  occurrence  at 
his  house  in  any  of  the  forms  in  which 
those  facts  are  now  sought  to  be  explained. 
Nor  are  either  of  the  persons  whom  the 
Khajah  mentions  as  having  been  present 
on  that  occasion  called  by  the  defendant  to 
rebut  or  explain  the  Khajah's  story. 

It  seems  to  me  quite  impossible  to  avoid 
the  conclusion  that  the  answers  given  by 
Abdool  Gunnee  to  the  interrogatories  pro- 
posed to  him  are  accurate  statements  of 
fact,  and  do  not  admit  of  being  qualified 
in  favor  of  the  defendant;  and  if  that  be 
so,  as  I  have  already  said,  1  also  think  it 
impossible  to  believe  the  defendant's  story, 
to  the  effect  that,  three  years  before  this 
occurrence,  the  kabinnamah  was  torn  up  and 
the  contract  put  an  end  to  in  the  presence 
of  everybody  concerned. 

I  think,  therefore,  that  the  judgment  of 
the  Lower  Court  upholding  the  kabinnamah 
is  correct. 

A  difficulty  did  occur  to  me  in  the  open- 
ing of  the  case  with  regard  to  the  jurisdic- 
tion of  the  Judge  who  gave  the  decision  of 
the  Court  below.  It  appears  by  the  record 
that  he  was  not  the  Judge  who  heard  the 
witnesses,  and  received  the  •  evidence ;  and 
the  inclination  of  my  mind  is  that,  inas- 
much as  the  Courts  of  first  instance  in  this 
country  are  Courts  which  have  to  determine 
the  matter  between  the  litigants  upon  evi- 
dence which  is  either  given  or  authenticated 
orally  before  them,  or  upon  depositions 
brought  before  them  tinder  the  special  pro- 
cedure provided  by  the  Civil  Procedure  Code 
for  that  purpose,  therefore  it  would  follow 
that  the  judgment  of  a  Court  of  first  instance 
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passed  by  a  Judge  upon  the  evidence  brought  j  the  defendant,  for  her  share  of  the  Den- 
before  him  otherwise  than  in  the  mode  1 !  mohur  due  to  the  deceased  Shahazadee 
have  mentioned,  would  be  a  judgment  not  Begum,  and  the  defendant  did  not  urge  at 
resting  on  a  proper  foundation  in  law.  that  time  that  no  Den-mokur  was  due,  there 

_     _  _  , .  .   .    .  can  be   no  doubt  whatever  that  his  present 

But  I  do  not  think  it  is  necessary  now  to  <  story  about  the  learing  up  of  the  kabinnamah 
determine  this  point,  for  no  doubt  a  defect '  jg  a  fabrication 

of  that  kind  would  be  cured  by  the  assent  of  It  nas  been  sa-|d  that  the  defendant's 
the  parties  and  unquestionably  it  is  often  brother  might  have  advanced  a  claim  on 
the  case  that  the  parlies  do  consent  to  a  .  benalf  of  his  wifc  for  her  share  of  the  mo 
Judge  determining  the  case  between  them  due  under  the  kabinnamah,  and  yet  the 
on  evidence  which  he  has  not  himself  orally  ;  kabinnamah  might  have  been  torn  up  by 
heard,  and  which  having  been  given  before  shahazadee  Begum  on  the  occasion  refer- 
another  Judge  thus  comes  before  him  only  red  t0  by  the  witnesses  for  lne  defence, 
in  the  shape  of  depositions ;  and  as  this  case  But  this  hypothesis  is  altogether  inconsistent 
has  come  up  to  us  in  the  regular  manner  ,  with  the  facts  dep0Sed  to  by  Khajah  Abdool 
and  there  is  nothing  apparent  on  the  record  ,  Gunnee;  and  I  feel  no  hesitation  in  rejecting 
to  indicate  that  the  parties  themselves  made  \  lt  as  untrue 

any  objection  to  the  course  which  has  been       The  appeal  IS  dismissed  with  costs, 
taken,  I  think  I  am  justified  in  assuming  . 

that  it  is   before  us   rightly,   and  that  the  

Judge  of  the   Court   below   did   really  act 

within  jurisdiction   when   he  proceeded    to  The  17th  February  1870. 

decide  this  suit  between  the  parties.     More- 
over, in  any   event,   the  judgment   of    the  Present : 
Lower  Court  is  sufficient  to  give  foundation 

to  this  appeal,  and  we  have  now  as  an  appeal  The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 
Court  as  complete  opportunity  to  do  justice  fudges. 

between  the   parties  as  if  the   Judge   who 

pronounced  the  decision  below  was,  in  fact,     Sale  by  Collector— Fraud— Witnesses— Duty 
the  Judge  who  took  the  evidence  in  the  case.  °*  P*rt*«* 

In  this  view,  I  think  that  we  ought,  as  Case  No.  213  of  1869. 

we  have  done,  to  entertain  the  case,  and  to     ^      _       .         ..  j    •  •     ^       ji 

determine  it  without  reference  to  the  ques-  Regular  Appeal  from  a  decision  passed  by 
tion  of  jurisdiction  which  has  only  suggested  '*'  &'*'  Subordinate  Judge  of  Shaha- 
itself-  to  the  Court,  and  not  been  raised  by  I      ***  daUd  the  9**  J^  *S69- 

**  Parlies-  Deen  Dyal  Singh  and  others  (Defendants), 

I  think  the  appeal  should  be  dismissed  Appellants, 

with  costs.  1 

versus 
Milter,  J. — I  concur  in  the  order  proposed 
by  my  learned  colleague.  Danee  Roy  (Plaintiff),  Respondent. 

lam  not  prepared  to  say  that  the  judg-  Baboos Romesh  Chunder  Milter  and  Kalee 
mem  of  Mr.  Wright  is  absolutely  null  and  '  Kishen  Sein  for  Appellants, 

joid.on  the  ground  that  the  evidence  had  ,  R   T  AU      for  Respondent 

been  taken  by  his  predecessor.  I 

As  to  the   merits  of  the  case,  there   is  not  '      An  execution-sale  by  a  Collector  can  be  set  aside  by 
»k    i      .  j      ,      .  •    j  .l   4  »u     jr        ~     a  Civil  Court,  if  shown  to  have  been  fraudulently  brought 

the  least  doubt  in  my  mind  that  the  defence    a£™  \£onus  proband*  being  on  the  plaintiff  who 

let  up  by  the  defendant  is  altogether  un-    alleges  fraud. 

worthy  of  credit.    The  testimony  of  Khajah  ^        of  a  plaintiff  or  dcfcndant  to  tender 

Abdool  Gunnee,  a  witness  Whose  veracKy  has  such  witnesS2S  as  he  considers  necessary  to  prove  his 
not  been  even  attempted  to  be  impugned  ,  case,  notwithstanding  the  report  of  the  Nazir  that  such 
by  the  pleader  of  the  appellant,  appears  to    and  such  witnesses  are  in  attendance. 

me  to  be  conclusive.     If  it  is  true  that  in  . 

the  presence  of  the  -defendant,  his  father,  Kemp,  /.—This  is  a  suit  for  possession 
and  his  brother,  a  claim  was  advanced  on  of  57-19-14*  dhoors  of  "  kasnt  land  situ- 
behalf  of  Azeemoonissa,  the  sister-in-law  of ]  ated  in  Mouzah  Smhabunwaree,  Pergunnan 


1 88 


Civil 


THE   WEEKLY    REPORTER. 


Rulings.  [Vol.  XIII. 


that  the  value  of  the  tenure  was  Rupees 
6,000  as  stated  by  the  plaintiff.  Now,  this 
element  in  the  case  was  a  very  important 
one,  for  there  can  be  no  doubt  that  in  a  case 
where  the  decree- holder  himself  is  the  pur- 
chaser, gross  inadequacy  of  price  would 
raise  a  presumption  of  fraud  on  the  part  of 
the  decree-holder.  But  it  cannot  be  said 
that  the  decree-holder  passed  over  the  alle- 
gation of  the  plaintiff,  that  the  valuation  of 
the  property  was  Rupees  6,000,  for  in  his 
written  statement  he  distinctly  traversed 
that  allegation.  There  is  no  evidence  what- 
ever on  the  record  on  the  part  of  the  plaint- 
iff to  substantiate  his  allegation  that  the 
property  was  worth  Rupees  6,000.  On  the 
part  of  the  defendant,  however,  there  is 
evidence  which  so  far  corroborates  his  state- 
ment, viz.,  the  fact  that  other  lands  in  the 
same  village  had  been  sold  for  prices  very 
much  the  same  as  that  paid  by  the  defendant 
for  this  property.  It  was  the  duty  of  the 
plaintiff,  if  he  really  wished  to  prove  his 
allegation  with  reference  to  the  valuation  of 
the  property,  to  have  tendered  witnesses  on 
that  point,  and  caused  them  to  be  examined. 
All  that  appears  to  have  been  done  was  that 
the  Nazir  reported  that  such  and  such  wit- 
nesses were  in  attendance.  This  is  what  a 
Nazir  does  in  every  case.  It  is  the  duty  of 
the  plaintiff  or  the  defendant,  as  the  case 
may  be,  to  tender  such  witnesses  as  he  con- 
siders necessary  to  prove  his  case,  and  to  see 
that  they  are  examined.  The  plaintiff  not 
having  done  so  in  this  case  when  he  had  a 
fitting  opportunity  to  do  so,  we  cannot,  at 
this  stage  of  the  case,  postpone  it  in  order  to 
have  the  witnesses  named  by  the  plaintiff 
examined. 

The  decision  of  the  Subordinate  Judge  is 
reversed,  and  the  plaintiff's  suit  dismissed 
with  costs  of  this  Couit  and  of  the  Lower 
Court,  bearing  interest  at  the  rate  of  Rupees  6 
per  cent,  per  annum. 


The  17th  February  1870. 

Present: 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 
-  Mitter,  Judges. 

Joint  possession— Cause  of  action— 
Limitation. 

Case  No.  2931  of  1869. 

Special  Appeal  from   a  decision  passed  by 
the    Additional    Subordinate    Judge     of 
Dacca,   dated   the   nth    September    1869, 
reversing  a   decision  of  the  Moo  miff    of 
Manickgunge,   dated  the   24th    February 
1869. 

Gooroo  Churn  Sircar  and  another  (Plaintiffs), 

Appellants, 

versus 

Goluckmonee  Dossee  and  another  (Defend- 
ants), Respondents. 

Baboos  Romesh  Chunder  Mitter,  Kalee  Mohan 
Doss,  and  Kashee  Kant  Sein  for  Appel- 
lants. 

Baboos   Unnoda  Pershad  Banerjee  and  Sree- 
nath  Doss  for  Respondents. 

A  got  a  decree  for  possession,  but  before  she  obtained 
possession,  B  obtained  a  decree  declaring  him  jointly 
entitled  with  A  to  a  particular  share  of  the  same  pro- 
perty. 

Held  that  when  A  got  possession  that  possession 
inured  to  the  benefit  of  B  as  well  as  to  herself,  and  B's 
cause  of  action  in  a  suit  against  A  in  respect  of  the 
same  property  dated  from  the  time  when  A  obtained 
possession. 

Phear,  J. — The  defendant  got  a  decree 
for  possession  of  this  property  on  the  6th 
January  1862,  but  before  she  obtained  pos- 
session under  that  decree,  namely,  on  the 
29th  of  August  1862,  the  plaintiff  obtained 
a  decree  against  her  to  the  effect  that  he 
was  jointly  entitled  with  her  to  a  patticulir 
share  of  the  same  property.  This  being  so, 
we  think  that  when  she  got  possession,  as 
she  did  get  possession,  in  June  1863,  thai 
possession  inured J  to  the  benefit  of  the 
plaintiff  as  well  as  to  herself.  Itftvould  be 
a  direct  fraud  for  her  to  say  that,  notwith- 
standing a  decree  of  a  competent  Court  to 
the  contrary,  she  should  hold  what  she  got 
for  herself,  and  should  not  allow  the  plaintiff 
to  have  his  just  rights  in  it. 

The  plaintiff  having  joint  possession  was, 
from  that  time,  entitled  to  ask  for  his  sepa- 
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rate  share  when  he  chose,  or  to  bring  a  suit 
to  obtain  the  full  benefit  of  the  joint  posses- 
sion whenever  the  defendant  withheld  it 
from  him.  The  present  suit  substantially 
stands  on  that  ground.  It  is  a  cause  of  ac- 
tion which  certainly  does  not  date  back  be- 
fore the  16th  June  1863  when  the  defendant 
obtained  a  possession,  which  must  be  taken 
to  have  been  joint  with  the  plaintiff. 

We  think,  therefore,  that  the  Lower  Appel- 
late Court  was  wrong  in  its  decision  on  the 
issue  of  limitation,  and  that  the  judgment 
of  the  Court  of  first  instance  on  this  point  is 
right. 

We,  accordingly,  reverse  the  decision  of 
the  Lower  Appellate  Court  with  costs  in  both 
Courts. 


The  17th  February  1870. 
Present: 

The  Honble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Pre-emption— Shureek— Shuffee-khuleet— 

Issues. 

Case  No.  1847  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  ijth  May  1869,  affirming  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  2jth  November  1868. 

Sbeojuttun   Roy  and   others  (some  of   the 
Defendants),  Appellants, 

versus 

Anwar    Ali  (Plaintiff)   and   others  (Defend- 
ants), Respondents. 

Baboo  Anun'd  Gopal  Palcet  for  Appellants. 

Mr.  R.  E.  Twidale  for  Respondents. 

\  shureek,  or  partner  in  the  substance  of  the  thing 
•old,  is  preferred  to  a  shuffee-khuleet,  or  partner  in  the 
rights  01  water  or  way ;  and  where  a  plaintiff  sues  as  a 
tnurerk  the  Lower  Court  ought  not  to  raise  the  issue 
as  to  whether  he  claims  as  a  shuffee-khuleet. 

Bayley,  J. — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

The  first  ground  taken  in  the  petition  of 
special  appeal  has  been  given  up,  and  in 


regard  to  the  second,  viz.,  that  the  Hindoos 
of  Behar  have  not  the  right  of  pre-emption, 
there  is  a  current  of  decisions  of  this  Court 
from  1796,  Volume  I.,  Select  Reports,  Note 
to  page  11,  to  the  present  time,  which  show 
that  the  Hindoos  of  Behar  have  adopted 
from  the  Mahomedans  the  custom  of  pre- 
emption. There  is  no  ruling  shown  to  us 
holding  the  contrary.  Besides,  this  point 
has  not  been  taken  in  the  petition  of  special 
appeal. 

It  is  then  contended  that  the  objection  of 
the  defendant  in  the  Court  below,  was  that 
the  present  suit  has  been  instituted  by  the 
plaintiff,  not  on  his  own  behalf,  but  at  the 
instigation  of  one  Sabir  Hossein,  the  plaint- 
iff in  a  former  suit,  and  that  this  has  been 
overlooked  by  the  Lower  Appellate  Court. 
Now,  there  is  nothing  in  the  finding  of  the 
Lower  Appellate  Court  to  show  that  this 
objection  was  in  any  way  pressed  before 
that  Court.  The  mere  fact  of  the  objection 
being  taken  in  the  written  grounds  of  appeal 
does  not  show  that  the  Judge  has  omitted  to 
try  it.  But  irrespective  of  this,  there  is  no 
evidence  whatever  to  show  that  the  plaintiff, 
who  performed  the  preliminaries  to  purchase 
his  co-sharer's  property  and  had  his  greatest 
interest  in  the  purchase,  instituted  this  suit 
not  on  his  own  account  and  for  his  own 
benefit,  but  at  the  instigation  and  for  the 
benefit  of  some  other  person. 

In  this  view,  I  would  dismiss  this  appeal 
with  costs. 

Kemp,  J. — I  am  of  the  same  opinion.  I 
wish  to  add  a  few  words  with  reference  to 
the  issues  that  have  been  laid  down  in  this 
case.  Both,  the  Subordinate  Judges  are 
Mahomedan  gentlemen,  and  both  of  them 
have  been  under  the  impression  that  the 
plaintiff  claimed  as  a  Shuffee-khuleet.  The 
issue  both  in  the  first  Court  and  in  the  Lower 
Appellate  Court  was  whether  the  plaintiff 
was  a  Shuffee-khuleet  or  nrt.  Now,  the 
plaintiff  claims  not  as  a  Shuffee-khuleet  or  a 
partner  in  the  rights  of  water  or  way,  &c, 
but  as  a  Shureek  or  partner  in  the  sub- 
stance of  the  thing  sold.  In  Baillie's 
Digest  of  the  Mahomedan  Law,  a  Shureek, 
or  partner  in  the  substance  of  a  thing,  is  pre- 
ferred to  a  partner  in  the  right  of  water  or 
way,  &o.  It  may,  however,  be  said  that 
Baillie's  Digest  is  a  mere  translation  and  not 
an  original  work,  but  from  the  foot-note  at 
page  476  of  that  Digest,  it  is  distinctly 
stated  that  the  definitions  of  what  constitutes 
a  Shureek  and  what  a  Shuffee-khuleet  are 
taken  from  the  Hedaya,  Volume  IV. 
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I  think,  therefore,  that  the  Lower  Courts 
ought  not  to  have  raised  an  issue  which  did 
not  arise  in  the  case  as  put  by  either  parly. 

On  the  facts  found,  I  concur  in  thinking 
that  this  special  appeal  must  be  dismissed 
with  costs. 


The  i8th  February  1870. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges. 

Tenancy  year  by  year— Termination  of  lease. 

Case  No.  1800  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore, 
dated  the  10th  May  186 9,  modifying  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  jlh  March  iS6g. 

Maloddee  Noshyo  and  another  (Defendants), 

Appellants, 

versus 

Bullubee  Kant  Dhur  and  another  (Plaintiffs), 

Respondents. 

Baboo     Issur     Chunder     Chuckerbully    for 

Appellants. 

Baboo    Umbika    Churn  Bose  for   Respond- 
ents. 

A  tenancy  which  is  to  continue  year  by  year  is  a 
continuing  tenancy  so  lonjj  as  the  parties  arc  satisfied; 
and  though  terminable  at  the  option  of  either  party  at 
the  end  of  any  year,  is  not  ipso  facto  terminated  at  the 
end  of  every  year. 

Glover,   J. — The   plaintiff   in    this    case 
sued  three  ryots  for  a  kubooleut  for  5  years 
from    1275    B.   S.,   alleging  that  they  were 
his     chookanee     ryots,      or     tenants-at-will. 
Two  of   the  defendants  (the  special  appel- 
lants before  us)  appeared    and  pleaded  that  j 
they  were  not  in  possession  of  the  land  in  I 
question,  and  were,  therefore,  not  bound  to  j 
give   the   plaintiff  a  kubooleut.     The   third  i 
defendant  did   not   appear.     The   Court  of 
first  instance   dismissed   the   plaintiff's   suit 
as    against    the    two    defendants    who    had 
appeared,  holding  that  their  defence  in  an- 
other suit,  a  suit  brought  by  the  plaintiff's 
co-sharers  against  all  the  three  defendants, 


amounted  to  a  relinquishment  of  the  land 
from  the  year  1274,  and  that,  therefore,  these 
two  defendants  could  not  be  forced  to  give 
the  plaintiff  a  kubooleut. 

The  Judge,  on  appeal,  modified  this  de- 
cision, and  gave  the  plaintiff  a  decree  against 
all  three  defendants,  considering  that  the 
answer  of  the  defendants  Nos.  1  and  2  in 
the  former  suit  did  not  amount  to  a  relin- 
quishment of  the  tenure,  and  that  as  they 
had  not  given  their  landlord  notice  as  re- 
quired by  Section  19  of  Act  X.  of  1859  they 
were  still  liable  for  rent,  and  as  a  necessary 
consequence  to  give  the  plaintiff  a  kuboo- 
leut. The  Judge  held,  however,  that  the 
tenure  was  one  which  might  be  terminated 
at  the  option  of  either  party  at  the  end  of 
every  successive  year,  and  therefore,  whilst 
giving  a  decree  for  a  kubooleut  for  a  term 
of  5  years,  he  added  a  proviso  that  this 
tenancy  could  be  terminated  by  the  ryots 
at  the  end  of  any  one  year. 

The  substantial  objection  which  has  been 
taken  before  us  in  special  appeal  is,  that 
the  defendants'  tenure  being  a  yearly  one 
was  ipso  facto  terminated  at  the  end  of  every 
year,  and  that  at  the  end  of  each  year 
the  tenants  were  to  be  supposed  to  have 
relinquished  their  holding,  and  not  to  be 
liable  to  the  landlord  for  rent  without  some 
fresh  engagement. 

This  appears  to  be  an  altogether  unten- 
able proposition.  In  the  first  place,  we 
observe  that  the  Judge  has  found  as  a 
fact  with  regard  to  this  particular  tenancy, 
that  it  is  one  which  is  not  necessarily 
terminated  year  by  year,  although  it  may 
be  so  terminated  at  the  option  of  either 
party.  Moreover,  it  appears  to  us  quite 
clear  that  a  tenancy  which  is  to  con- 
tinue  year  bv  vear  must  be  held  to  be  a 
continuing  tenancy,  so  long  as  the  par- 
ties are  satisfied,  and  the  tenancy  would  not 
terminate  at  the  end  of  any  one  year  un- 
less there  was  some  special  arrangement 
between  the  parties  to  that  effect.  Now, 
Section  19  of  Acl  X.  of  1859  would  ap- 
ply to  a  tenancy  of  this  description,  and, 
under  the  provisions  of  that  Section,  no  ryot 
holding  land  in  the  way  these  defendants 
are  found  to  have  held,  could  relinquish  his 
holding,  or  get  rid  of  the  liability  to  pay 
rent  unless  he  gave  notice  in  writing  to  the 
person  entitled  to  receive  the  rent  that  it  was 
his  intention  to  give  up  the  land. 

It  is  further  contended  by  the  special 
appellant's    pleader,    that    the    Judge    has 
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jumped  to  the  conclusion  that  the  defendants 
were  in  possession  in  1275,  without  there 
being  any  evidence  at  all  on  the  record  to 
that  effect,  and  that  the  mere  circumstance 
of  the  defendants  having  been  in  possession 
in  1274  is  no  evidence  of  their  continuing 
in  possession  in  1275.  The  answer  to  this 
is  simple.  If  the  defendants  were  in  posses- 
sion as  ryots  in  1274,  and  if  they  made  no 
relinquishment  of  the  land  as  provided  by 
law,  they  must,  for  all  the  purposes  of  this 
suit,  be  Held  to  have  been  in  possession  in 
1275,  whether  they  were  actually  in  pos- 
session or  not,  and  therefore  still  liable  to 
pay  rent  to  the  plaintiff,  so  long  as  the  land 
is  not  let  to  some  ofher  person. 

Some  slight  mention  was  made  of  the  1st, 
5th,  6th,  and  7th  grounds  taken  in  the 
petition  of  special  appeal.  Of  these  the 
5th,  6th,  and  7th  grounds  may  be  answered 
simply,  by  referring  to  the  provisions  of 
Section  19  of  Act  X.  of  1859,  tnat>  unless 
ryots  relinquish  land,  they  continue  liable 
for  the  rent  of  it.  The  first  objection  is 
one  of  a  highly  technical  nature,  and  was 
not  taken  below  at  any  stage  of  the  cause ; 
we  cannot,  therefore,  allow  it  now  to  be 
taken  in  special  appeal. 

The  special  appeal  must  be  dismissed  with 
costs. 

Hob  house,  J. — I  wish  to  add  that  I  am 
not  quite  sore  that  in  this  case  we  need  con- 
sider whether  the  provisions  of  Section  19, 
Act  X.  of  1859,  are  or  are  not  applicable  to 
the  case,  and  I  should  not  like  to  be  under- 
stood to  say  that  I  thought  that,  in  every 
case  of  an  agreement  between  a  landlord 
and  his  tenant,  the  tenant  was  obliged  to 
give  the  notice  provided  in  Section  19  of 
the  Act.  1  think  that,  shortly  stated,  what 
the  Judge  has  found  as  facts  in  this  case 
are  these— -first,  that  the  tenure  was  one 
which  was  terminable  at  the  option  of 
either  party  at  the  end  of  any  year;  and, 
ucondly,  as  he  words  it,  that,  "  in  fact, 
no  relinquishment  has  yet  been  made."  So 
that  bis  finding  seems  to  me  to  be  (so  far  as 
the  defendants  are  concerned)  this,  viz., 
that  the  agreement  on  which  the  plaintiff 
sued  was  one  which  was  simply  "termi- 
nable" at  the  option  of  the  ryots,  defend- 
ants, at  the  end  of  the  year,  but  which  was 
not,  in  fact,  terminated  by  the  said  defend- 
ants. If  it  was  not  terminated,  it  is  almost 
too  obvious  to  say  that  it  must  be  held  to  be 
still  continuing.  Whether,  therefore,  Section 
19   has  or  has  not  any   bearing   upon  the 
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point  before  us,  I  am  quite  clear  that  the 
Judge  has  come  to  a  finding  of  facts  adverse 
to  the  defendant  and  conclusive  against  him. 
In  this  view  of  the  case,  1  concur  in  dis- 
missing this  appeal  with  costs. 


The  1 8th  February  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Possession  of  tenant — Mowrosee  pottahs— 
Attestation — Evidence — Handwriting. 

Case  No.  1750  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Backer  gunge, 
dated  the  jolh  April  1869,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  18th  February  1868. 

Grish  Chunder  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Bhugwan  Chunder  Roy  and  others  (Defend- 
ants), Respondents. 

Bab 00s  Kalee  Mohun  Doss  and  Kashee  Kant 
Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for  Re- 
spondents. 

The  possession  of  a  tenant  is,  in  the  eye*  of  the  law,  the 
possession  of  his  landlord. 

Documents  of  the  description  of  a  mowrosee  pottah 
are  not  required  by  law  to  be  attested. 

When  it  becomes  necessary  to  establish  the  genuine- 
ness of  a  writing,  the  testimony  of  the  writer  or  of 
some  person  who  saw  the  paper  or  signature  written  is 
not,  as  a  matter  of  law,  the  only  mode  of  proof. 
Evidence  as  to  the  similarity  of  handwriting  is  just  as 
good  in  point  of  admissibility  as  the  testimony  of  the 
subscribing  witnesses.  ' 

Miller,  J. — The  plaintiffs  in  this  case 
brought  a  suit  for  arrears  of  rent  against 
the  ryot- defend  ants  under  Act  X.  of  1859; 
but  they  were  opposed  by  the  ozurdar-de- 
fendants  under  the  provisions  of  Section  yy 
of  that  Act.  The  Deputy  Collector  gave 
a  decree  to  the  plaintiffs ;  but  on  the  appeal 
of  the  ozurdar-defendants,  this  decree  was 
reversed  by  the  Collector,  notwithstanding 
that  he  was  distinctly  of  opinion  that  they, 
the  ozurdar-defendant,  had  failed  to  prove, 
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nay  even  to  allege,  that  they  were  in  the 
actual  receipt  and  enjoyment  of  the  rent — 
which  was,  in  fact,  the  only  question  he  had 
jurisdiction  to  Iry  on  their  appeal.  The 
plaintiffs  have  accordingly  brought  the 
present  action  for  the  confirmation  of  their 
possession,  and  the  title  upon  which  they 
rely  is  a  mowrosee  lease  alleged  to  have  been 
granted  to  their  late  father  by  the  defend- 
ant Oodoy  Chand  Roy  so  far  back  as  the 
year  1252  B.  S. 

The  defence  set  up  by  the  ozurdar-de- 
fendants  is  to  the  effect  that  the  plaintiffs 
were  never  in  possession;  that  the  defend- 
ant Oodoy  Chand  Roy  was  never  the  sole 
owner  of  the  lands  in  dispute ;  that  they,  the 
ozurdar-defendants,  were  jointly  interested 
with  him  in  the  said  lands;  that  all  his  rights 
and  interests  in  the  same  have  been  pur- 
chased by  them ;  that  he  was  a  minor  on  the 
date  of  the  alleged  mowrosee  lease ;  and  that 
it  is  not  at  all  likely  that  he  would  have 
executed  such  a  lease  during  his  minority. 

The  defendant  Oodoy  Chand  Roy,  as  well 
as  the  ryot-defendants,  supported  the  con- 
tention of  the  ozurdar-defendants. 

The  Moonsiff,  who  tried  the  case  in  the 
first  instance,  gave  a  decree  to  the  plaintiffs, 
but  this  decree  has  been  reversed  by  the 
Judge  on  the  appeal  of  the  ozurdar-defend- 
ants. 

I  am  of  opinion  that  the  Judge  has  com- 
mitted several  errors  in  law  in  the  investiga- 
tion of  this  case,  and  that  these  errors  may 
have  produced  an  error  in  the  decision  of 
the  case  upon  the  merits. 

In  the  first  place,  the  Judge  is  clearly 
wrong  in  thinking  that  the  failure  of  the 
plaintiffs  in  the  rent-suit  is  a  bar  to  the 
maintenance  of  the  present  action,  merely 
because  it  is  an  action  for  confirmation  of 
.possession.  It  is  admitted  on  all  sides  that 
the  ryot-defendants  are  the  only  parties  in 
actual  occupation  of  the  lands  in  question. 
The  plaintiffs  allege  that  those  defendants 
are  their  tenants,  and  that  they  are,  therefore, 
entitled  to  collect  rents  from  them.  If  this 
allegation  is  correct,  there  can  be  no  doubt 
whatever  that  the  plaintiffs  are  still  in  pos- 
session; for  the  possession  of  a  tenant  is,  in 
the  eye  of  the  law,  the  possession  of  his  land- 
lord. The  Collector  has  dismissed  the  plaint- 
iffs' claim  for  rent,  it  is  true;  but  he  was 
obliged  to  admit  that  the  ozurdar-defendants 
had  failed  even  to  allege  that  they  were  in 
the  actual   receipt  and   enjoyment  of  that 


rent.  The  Judge  says  that  the  plaintiffs 
have  not  attempted  to  show  that  they  have 
collected  rents  since  the  date  of  the  Col- 
lector's decision  ;  but  he  has  not  found  it  as 
a  fact  that  the  ozurdar-defendants  have 
done  so.  What  the  plaintiffs  have  really 
asked  for  by  their  prayer  for  confirmation 
of  possession  is  a  declaration  by  the  Court 
that  the  ryot-defendants  are  their  tenants, 
and  that  they  are,  therefore,  entitled  to  collect 
rents  from  them;  and  if  the  allegations  made 
in  the  plaint  are  correct,  there  seems  to  be  no 
reason  why  they  should  not  obtain  such  a  de- 
claration. The  ryot-defendants  might  have 
repudiated  the  title  of  the  plaintiffs;  but  if 
plaintiffs  are  still  ready  and  willing  to  treat 
them  as  their  tenants,  neither  they  nor  the 
ozurdar-defendants  can  be  permitted  to  say 
that  the  tenancy  has  been  forfeited  by  the 
repudiation. 

In  the  next  place,  the  Judge  appears  to 
have  committed  a  serious  mistake  in  dealing 
with  the  oral  evidence  produced  by  the 
plaintiffs.  "The  few  challans  and  kubooleuts 
"  filed  by  plaintiff,"  he  says,  "  and  the  verbal 
"  evidence  of  his  witnesses  only  tend  to  show 
"that  plaintiff  was  at  some  time  or  other, 
"  and  for  aught  that  the  Court  can  glean  to 
"the  contrary  only  from  to  lime,  in  fios- 
"  session."  Now,  this  remark  is  by  no 
means  correct.  Whether  the  witnesses  for 
the  plaintiffs  ought  to  be  believed  or  not  is  a 
question  with  which  I  have  nothing  to  do  in 
special  appeal,  although  I  am  bound  to  con- 
fess that  I  do  not  see  any  reason  whatever 
why  the  Moonsiff's  opinion  on  that  point 
should  be  rejected.  But  it  is  perfectly  clear 
that,  if  the  testimony  of  those  witnesses  is 
believed,  and  there  is  nothing  in  the  Judge's 
decision  to  show  that  he  has  rejected  it  as 
untrustworthy,  the  plaintiffs  have  not  only 
succeeded  in  showing  that  their  father,  and 
after  his  death,  they  themselves  have  been  in 
continuous  possession  as  mowroseedars  for 
the  last  22  years  and  upwards,  but  also 
that  the  ryot-defend  ants  are  iheir  tenants, 
and  that  the  defendant  Oodoy  Chand  Roy, 
who  is  now  supporting  the  ozurdar-defend- 
ants, had  admitted  on  previous  occasions 
that  he  had  granted  a  mowrosee  pottah  to 
the  father  of  the  plaintiffs.  It  is  clear, 
therefore,  that  the  Judge  has  altogether  mis- 
understood the  purport  of  the  evidence 
given  by  the  plaintiffs'  witnesses,  and  that 
the  case  ought  to  be  remanded  to  him  for  a 
fresh  decision. 

It  has  been  contended  thats  as  the  plai miffs 
have  failed  to  produce  the  subscribing  wit- 
fa 
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nesses  to  the  mowrosee  pottah  which  consti- 
tutes the  main  foundation  of  their  title,    it 
would  be  useless  to  remand  the  case  to  the 
Judge   for   further   investigation.     I   am    of 
opinion   that   this   argument   is    not   sound. 
There  is  no  law  that  I  am  aware  of  which 
requires    that  documents  of  this  description 
should  be  attested ;  and  I  am,  therefore,  un- 
able to  see  why  the  production  of  the  sub- 
scribing witnesses  should  be  considered  as  a 
sine  qud  non  to  the  proof  of  their   authen- 
ticity.    Even   in  England,  the  testimony  of 
the  subscribing  witnesses  is  insisted  upon  in 
those  cases  only  in  which  the  deeds  in  ques- 
tion are  required  to  be  attested  by  some  posi- 
tive legislative  enactment,  and  there  is  an  ex- 
press law  which  provides  that  in  all  other  cases 
such  testimony  is  not  absolutely   necessary. 
"  Formerly,"  says  Mr.  Taylor   in    his  work 
on    Evidence,   Volume   II.,  page    1540,   "a 
"  rule  prevailed  that,  if  an  instrument,  on  being 
"  produced,  appeared  to  be  signed  by  sub- 
"  scribing  witnesses,  one   of   them    at   least 
"  should  be  called  to  prove  its  execution  ;  but 
"this  rule,    after   having   worked   gross   in- 
"  justice  for  a  course  of  years,  has  at  length 
"  been  abrogated    by  the  Legislature.     The 
"Common    Law   Procedure    Act    of    1854, 
"  among  other  enlightened  provisions,   con- 
"  tains  the  following  clause  :    *  It  shall  not 
"  be    necessary   to    prove    by    the   attesting 
"  witnesses  any  instrument  to  the  validity  of 
"  which  attestation  is  not  requisite,  and  such 
"  instrument  may  be  proved   by  attestation 
"  or   otherwise   as   if    there    had    been    no 
"attesting  witnesses   thereto.'"     Of  course, 
when  a  writing  is  produced,  and  it  becomes 
necessary  to  establish   its  genuineness,   the 
simplest  mode  of  proof  is  to  call  the  writer 
himself  or  some  person  who  saw  the  paper 
or    signature    written.     But,     although    the 
absence  of  such  direct  testimony,  when  not 
accounted  for  to  the  satisfaction  of  the  Court, 
is  naturally  calculated  to  create  a  presump- 
tion of  foul  play,  it  cannot  be  held  as  a  matter 
of  law  that  that  testimony  is  the  only  mode  of 
proof.     In   the   present   case,    however,    the 
plaintiffs  did  state  in  a  petition,  which  they 
filed    in    the    Court    of   first    instance,    that 
ail   the  subscribing  witnesses  to   the  mow- 
rosee   pottah    in    question    were    dead  ;    so 
that    the    Judge    is    certainly    wrong    when 
he  says,  •'  it  is  not  alleged  why  the  subscrib- 
ing  witnesses  or   the    writer   of   the   pottah 
cannot  be  produced."     The  plaintiffs  ought 
to  have  proved  the  death  of  the  subscribing 
witnesses  by  legal  evidence,  it  is  true;  but 
this  is  too  much  to   expect  from   pleaders 
practising  in  the  Court  of  a  Moons  iff,  and 


I  may  add  that,  so  far  as  the  Moonsiffs 
decision  goes,  there  is  nothing  to  show  that 
the  genuineness  of  the  pottah  was  seriously 
disputed  before  him.  At  any  rate,  it  is 
clear  that  the  Judge  was  wrong  in  suppos- 
ing that  nothing  had  been  stated  to  ac- 
count for  the  non-production  of  the  sub- 
scribing witnesses,  and  it  is  impossible  to  say 
that  he  would  not  have  allowed  the  plaint- 
iffs to  give  formal  proof  of  the  death  of 
those  witnesses  if  he  had  not  committed 
this  mistake. 

It  has  been  further  contended  that  there 
is   no  other   evidence  on   the  record  upon 
which  the  Judge  can  find  that  the  mowrosee 
pottah  in  question  is  a  genuine  instrument. 
But   this   argument   also  is   not  correct      I 
have  already  shown  that  the  oral  evidence 
produced  by  the  plaintiffs,  if  believed,  would 
be  quite  sufficient  to  prove  all  the  important 
facts  of  their  case,  and  I  do  not  see  any  rea- 
son why  the  Court  cannot  infer  the  genuine- 
ness of  the  pottah  from  those  facts.     It  may 
be  said  that  there  is  nothing  in  those  facts 
to  connect  them  directly  with  the  particular 
instrument   which    the   plaintiffs    have   pro- 
duced ;  but  without  expressing  any  opinion  as 
to  whether  the  proof  of  such  a  connection 
is  absolutely  required  by  law  or  not,  it  ap- 
pears to  me  that  there  is  some  evidence  at 
least  which  can  serve  for  that  purpose.     The 
plaintiffs  alleged   that  the  signature  to  the 
pottah,  as  well  as  the  whole  body  of  that 
instrument,  were  in  the  handwriting  of  the 
defendant  Oodoy  Chand   Roy  himself,  and 
they  accordingly  cited  him  as  a  witness  on 
their  behalf.     Oodoy  Chand  gave  his  evi- 
dence ;  and  although  he  denied  the  execu- 
tion of  the  pottah,  he  was  obliged  to  admit 
that  the  writing  was  exactly  similar  to  his 
own.     Now,    proof    of.  similarity  of   hand- 
writing is  admissible  in  our  Courts,  and  the 
law    makes    no    distinction    between    such 
proof  and  the  direct  testimony  of  witnesses 
in  whose   presence   a   document   is  written. 
"  When  such  evidence  "  (the  evidence  of  par- 
ties   who    are    eye-witnesses   to    the   docu- 
ment in  question),  says  Mr.  Taylor,  Volume 
II.,   page    1555,   "cannot  be  procured,   re- 
"  course  may  be  had  either  to  the  testimony 
"  of  the  witnesses  who  are  acquainted  with 
"  the  handwriting  or  to  the  comparison  of 
"  the  document  in  dispute  with  any  writing 
"  proved    to  the   satisfaction   of  the  Judge 
"  to  be  genuine.     These  last  modes  of  proof, 
"  indeed \   may  in  all  cases  be  given  in  the 
"  first    instance,    since    the    law    recognizes 
"  no  distinction  between  them  and  the  ocular 
"  proof  just  mentioned  .n 
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It  is  clear,  therefore,  that  evidence  as  to 
similarity  of  handwriting  is  just  as  good 
in  point  of  admissibility  as  the  testimony 
of  the  subscribing  witnesses,  and  it  is 
therefore  impossible  to  say  that  there,  is 
no  legal  evidence  on  the  record  of  this 
case  upon  which  the  Judge  can  find  that 
the  mowrosee  pottah  propounded  by  the 
plaintiffs  is  a  genuine  instrument.  I  admit 
that  evidence  of  mere  similarity  of  hand- 
writing is  extremely  weak  in  its  probative 
force;  but  when  that  evidence  is  strongly 
supported  ♦  by  other  facts,  as  in  the  pre- 
sent case,  I  see  no  reason  why  the  Judge 
should  not  be  required  to  take  it  into 
his  consideration.  It  has  been  held  in  some 
English  cases,  it  is  true,  that  when  witnesses 
are  called  to  speak  to  handwriting,  they 
should  declare  their  belief  on  the  subject; 
and  it  may  be  therefore  argued  that  the 
proof  of  similarity  of  handwriting  afforded 
by  the  testimony  of  the  defendant  Oodoy 
Chand  Roy  is  not  admissible  in  law  when 
he  has  distinctly  sworn  that  the  writing  is 
not  his  own.  But  there  seems  to  be  consi- 
derable difference  of  opinion  on  this  point 
even  in  England,  and  I  do  not  see  any 
reason  why  the  Court  cannot  act  upon  one 
portion  of  the  statement  made  by  the  de- 
fendant Oodoy  Chand  Roy,  rejecting  the 
other  as  untrustworthy.  When  a  skilled  wit- 
ness swears  to  his  belief  that  a  particular 
writing  is  that  of  a  certain  individual,  he 
does  not  pledge  himself  to  anything  beyond 
the  fact  that  the  handwriting  is,  in  his 
opinion,  precisely  similar  to  that  of  the  said 
individual,  and  nothing  further  than  this 
can  be  guaranteed  to  the  Court  when  one 
writing  is  compared  with  another.  Under 
such  circumstances,  there  seems  to  be  no 
reason  why  the  Court  should  not  act  upon 
the  evidence  of  the  defendant  Oodoy  Chand 
Roy,  so  far  as  it  goes  to  prove  the  similarity 
of  the  handwriting,  when  the  practical 
result  would  be  precisely  the  same  as  if  that 


fact  had  been  established  by  the  comparison 
of  the  writing  in  question  with  some  other 
paper  or  document  admitted  to  be  genuine. 

For  these  reasons,  I  would  remand  this 
case  to  the  Judge  for  a  fresh  decision  on  the 
merits. 

Loc h,  J. — I  concur  in  the  order  of  remand 
made  by  my  colleague. 


The  1 8th  February  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart.f  Judges. 

Section  3,  Regulation  V.  of  1827— Collector  not 

a  tenant    - 

Case  No.  555  of  1669  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Kajshahye,  dated  the  29th 
December  1868,  reversing  a  decision  of 
the   Deputy    Collector  of   Bograh,    dated 

the  jolh  June  1868. 

The  Collector  of  Bograh  (Defendant), 
'    Appellant, 

versus 

Dvvarkanath  Biswas  and  another  (Plaintiffs), 

Respondents. 

Baboo  Onookool  Chunder  Mooktrjee  for 

Appellant. 

Baboos  Bhyrub  Chunder  Banerjee  and 
Nuleet  Chunder  Sein  for  Respondents. 

A  Collector  of  land-revenue  appointed  under  Section 
3,  Regulation  V.  of  1827,  to  be  the  administrator  of  an 
estate,  cannot  be  said  to  be  in  any  sense  the  tenant  of 
the  zemindar. 

Hobhouse,  J. — The  facts  of  this  case 
are  very  simple.  One  Peary  Mohun,  the  pro- 
prietor of  a  certain  tenure,  died  intestate. 
His  property  came  under  the  jurisdiction  of 
the  Civil  Court  under  the  provisions  of  Re- 
gulation V.  of  1799  and  Regulation  V.  of  1827. 
Under  the  provisions  of  Section  5,  Regu- 
lation V.  of  1799,  and  Section  3  of  Regu- 
lation V.  of  1827,  the  Collector  of  the 
district  was  appointed  to  take  charge  of 
the  estate.     It  became  then  the  Collector's 
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duty  to  take  the  management  of  it  as  direct- 
ed in  the  Regulations  quoted.  He  did 
take  and  hold  that  management  from  Au- 
gust 1864,  corresponding  with  the  month 
of  Bhadro  1271,  up  to  May  1864,  corre- 
sponding with  Joit  1275.  During  that  pe- 
riod, he  collected  the  assets  of  the  estate, 
and  held  them  in  his  possession.  Forty- 
five  rupees  of  those  assets,  it  is  found  by 
the  Court  below,  he.  appropriated  to  the 
payment  of  Government  revenue  due  from 
the  estate,  and  the  balance  of  the  assets 
he  paid  into  Court  under  the  following 
circumstances. 

A  certain  person  got  a  decree  against 
the  estate  of  Peary  Mohun.  In  execution 
of  that  decree,  the  decree-holder  attached 
the  assets  of  the  estate  in  the  hands  of  the 
Collector.  Under  orders  of  the  Court  hav- 
ing jurisdiction  to  execute  the  decree,  the 
Collector  paid  over  the  assets  into  Court  in 
satisfaction  of  the  decree,  less  the  sum  of 
45  rupees,  which  I  have  mentioned  above. 

.  Under  these  circumstances,  the  plaintiff 
now  comes  into  Court,  and  avers  that  he  is 
the  superior  landlord  of  the  tenure  which 
belonged  to  Peary  Mohun,  and  that  certain 
rents  are  due  to  him  for  that  tenure  from  the 
year  1268  to  1273,  and  he  claims  to  recover 
these  rents  from  the  Collector  on  the  aver- 
ment that  the  Collector  standing  in  the 
place  of  Peary  Mohun  is  his  tenant,  and  is 
liable  for  the  said  arrears. 

The  suit  is  instituted  under  the  provi- 
sions of  Act  X.  of  1859.  It  is  quite  clear 
that,  if  any  such  suit  could  lie  under  the 
provisions  of  the  said  Act,  it  would,  as  it  is 
admitted  by  the  pleader  for  the  respondent, 
lie  only  for  the  rents  due  from  and  after  the 
J*ar  1271.  But,  further,  it  seems  to  us  that 
the  Collector  in  this  instance  cannot  in  any 
sense  be  said  to  have  been  the  tenant  of  the 
plaintiff,  and  that  so  there  was  rfo  jurisdic- 
tion in  the  Revenue  Courts,  nor  consequently 
in  the  Lower  Appellate  Court,  to  entertain 
this  suit  at  all.  By  the  provisions  of  Section 
5»  Regulation  V.  of  1799,  the  Court,  in  the  case 
of  a  person  dying  intestate,  is  authorized  to 
appoint  an  administrator  for  the  due  care 
and  management  of  such  estate,  and  such 
administrator  is  to  give  a  full  and  just 
account  of  all  receipts  and  disbursements 
during  the  period  of  administration.  By 
the  provisions  of  this  Section,  the  Cotins 
*ere  formerly  entitled  to  appoint  any  per- 
son to  be  the  administrator  in  question,  but 
by  Section  3,  Regulation  V.  of   1827,  the 


power  given  to  the  Courts  by  the  previous 
Regulation  was  so  far  modified  in  that  it 
was  declared  that  the  Collector  of  land- 
revenue  should  be  the  person  to  be  appoint- 
ed the  administrator  in  question.  When, 
therefore,  in  this  instance  the  Collector  of 
land-revenue  was  appointed  to  be  the  admi- 
nistrator to  the  estate  of  Peary  Mohun,  it  is 
obvious  that  he  was  simply  an  administrator 
responsible  as  such  to  give  an  account  of 
his  receipts  and  disbursements,  and  nothing 
more.  The  words  of  the  Aft  imply  exactly 
this  and  no  more,  and  it  would  be  mani- 
festly and  obviously  unjust  to  expect  any- 
thing more. 

The  Judge  below  considers  that  the  Col- 
lector is  in  part  liable,  because,  as  he  puts 
it,  "having  knowledge  at  the  time  that  the 
"  zemindar's  rent  was  due  "  (he  should  per- 
haps on  the  evidence  rather  have  said 
" claimed "),  the  Collector  "ought  not,  in 
"his  opinion,  to  have  remitted  all  the  mo- 
"neys  belonging  to  the  estate  to  the  Civil 
"Court,  but  should  have  reserved  enough 
"to  meet  the  zemindar's  claim  for  rent." 
The  Judge  remarks  that  the  fact  of  the 
Collector's  reply  to  the  Principal  Sudder 
Ameen  shows  that  he  did  keep  back  a  sum 
of  45  rupees  for  Government  revenue,  and 
the  Judge  thinks  that  it  was  equally  his 
duty  to  have  kept  back  a  certain  other 
amount  to  meet  the  zemindar's  claim  for 
rent. 

The  answer  to  this  seems  to  be  that,  when 
the  Collector,  who  after  all  was  nothing 
more  than  the  administrator,  was  directed 
by  the  Civil  Court  to  pay  in  the  moneys  he 
had  collected  on  account  of  that  estate,  his 
duty  would  rather  seem  to  have  been  to 
pay  in  the  whole  he  had  collected,  and  to 
have  reserved  nothing.  No  inference,  there- 
fore, we  think,  can  be  drawn  from  the  fact 
that  the  Collector  kept  back  a  certain  sum 
of  money  which,  perhaps,  in  duty  and  strict- 
ness he  ought  not  to  have  kept  back  at  all. 
But  whether  that  is  so  or  not,  the  fact  re- 
mains that  the  Collector  could  not,  in  our 
opinion,  in  this  instance,  be  said  to  be  in  any 
sense  the  tenant  of  the  plaintiff,  the  zemin- 
dar; and  this  being  so,  whether  or  not  that 
zemindar  has  any  other  remedy  against  the 
Collector,  it  remains  at  least  that  he  has  not 
the  remedy  which  he  has  endeavoured  in  this 
suit  to  follow  out. 

We  reverse  the  judgment  of  the  Lower 
Appellate  Court,  and  affirm  the  judgment  of 
the  first  Court  dismissing  the  plaintiff's  suit. 
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The  18th  February  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges. 

Sections  7  and  8,  Civil  Procedure  Code— Cause 

of  action — Joinder. 

Case  No.  3334  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
jth  November  1868,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  31 si  January  1868. 

Messrs.  Jardine  Skinner  &  Co.  (Defendants), 

Appellants, 

versus 

Ranee  Shama  Soonduree  Debia  (Plaintiff), 

Respondent. 

Mr.  R.  T.  Allan  for  Appellants. 

Baboos  Sreenath  Doss,  Ashooiosh  Chatter- 
jee,  and  Mohinee  Mohun  Roy  for  Re- 
spondent. 

Omitting  to  join  causes  under  the  provisions  of  Sec- 
tion 8,  Act  VIII.  of  1859,  can  be  no  ground  for  the 
infliction  of  the  penalty  prescribed  by  Section  7. 

It  is  not  the  title,  but  the  infringement  of  it,  which 
constitutes  the  cause  of  action ;  and  two  suits  are  not 
necessarily  broueht  upon  the  same  cause  of  action, 
merely  because  the  title  relied  upon  in  both  cases  is 
one  and  the  same. 

Mitter,  J. — The  only  point  raised  before 
us  in  this  special  appeal  is,  whether  the  suit 
is  barred  by  the  provisions  of  Section  7, 
Act  VIII.  of  1859. 

I  am  of  opinion  that  the  materials  supplied 
to  us  by  the  Lower  Courts  are  not  suffi- 
cient to  enable  me  to  arrive  at  a  satisfactory 
decision  on  this  point. 

That  a  portion  of  the  lands  in  dispute  in 
the  present  suit  was  in  existence  at  the  time 
when  the  former  suit  was  brought  dees  not 
appear  to  me  to  be  very  material  one  way  or 
the  other:  for  the  real  question  to  be  deter 
mined  is  whether  the  cause  of  action  in  the 
two  suits  is  one  and  the  same. 

If  the  lands  included  in  the  present  suit 
have  been  taken  possession  of  by  the  de- 
fendants on  a  date  different  from  that  on 
which  the  plaintiff  was  ejected  from  the 
lands  included  in  the  former  suit,  there  can 


be  no  doubt  whatever  that  the  two  causes  of 
action  are  entirely  distinct  from  one  another  ; 
and  although  the  plaintiff  might  have,  if 
she  liked,  joined  them  both  in  one  and  the 
same  suit,  there  is  nothing  whatever  to  show 
that  she  was  under  any  legal  obligation  to 
do  so.  Different  causes  of  action  against 
the  same  parties  and  cognizable  by  the  same 
Court  may  be  joined  together  in  the  same 
suit  according  to  the  provisions  of  Section  8  ; 
but  the  omission  to  do  so  can  be  no  ground 
for  the  infliction  of  the  penalty  prescribed 
by  Section  7. 

It  has  been  urged  that  the  title  upon 
which  the  present  suit  is  based  is  precisely 
the  same  as  that  involved  in  the  former  suit. 
But  this  circumstance  can  make  no  difference 
whatever.  It  is  not  a  titte  upon  which  a  party 
relies,  but  the  infringement  of  it  which  con- 
stitutes his  cause  of  action  ;  and  it  does  not, 
therefore,  follow  that  two  suits  are  necessarily 
brought  upon  the  same  cause  of  action,  merely 
because  the  title  relied  upon  in  both  the 
cases  is  one  and  the  same.  Thus,  for  instance, 
a  man's  right  to  enjoy  a  piece  of  land  may 
depend  upon  one  and  the  same  title ;  but  if 
he  is  ejected  from  different  parts  of  it  by 
distinct  acts  of  ouster,  each  act  of  ouster 
would  constitute  a  distinct  and  separate 
cause  of  action.  Were  it  otherwise,  it 
might  be  argued  upon  precisely  similar 
grounds  that  he  is  entitled  to  one  period 
of  limitation  only,  commencing  from  the 
date  of  the  first  act  of  dispossession.  A  man 
may  be  dispossessed  from  one  room  in  a 
house  on  a  particular  day,  and  he  may  be 
also  dispossessed  from  another  room  in  that 
very  house  twelve  years  afterwards.  But 
if  the  two  acts  of  dispossession  are  to  be 
considered  as  constituting  one  cause  of  action, 
merely  because  his  title  to  both  the  rooms  is 
one  and  the  same,  the  action  for  the  second 
room  would  be  barred  by  limitation,  before 
there  could  be  any  necessity  for  its  institu- 
tion. 

Looking  now  to  the  facts  of  the  present 
case,  I  find  that  no  enquiry  has  been  made 
on  this  point  by  either  of  the  Courts 
below.  It  appears  that  one  portion  of 
the  lands  in  dispute  in  the  former  case 
was  the  subject-matter  of  an  award 
under  Act  IV.  of  1840,  which  was  passed  so 
far  back  as  the  year  1855.  The  plaintiff 
alleges  that  the  lands  claimed  in  the  present 
suit,  which  are  new-formed  chur  lands,  came 
into  existence  in  the  year  1266  B.  S.  If 
this  allegation  is  correct,  it  is  perfectly 
clear  that  the  plaintiff's  cause  of  action  in 
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respect  of  the  lands  included  in  the  present 
suit  is  altogether  different  from  her  cause  of 
action  in  respect  of  the  lands  covered  by  the 
Act  IV.  award.  There  was  another  parcel 
of  land,  however,  consisting  of  450  beegahs 
and  1 1  cottahs,  which  was  claimed  in  the 
former  suit.  But  there  is  nothing  to  show. 
when  this  Darcel  of  land  came  into  exist- 
ence,  or  when  the  plaintiff  was  dispossessed 
from  it.  If  the  plaintiff  was  dispossessed 
from  this  parcel  on  the  same  date  on  which 
the  defendants  took  possession  of  the  lands 
included  in  the  present  suit  and  by  the 
same  act,  her  cause  of  action  In  the  two 
suits  would  then  be  identical,  but  not  other- 
wise. 

There  is  another  point  also  which  requires 
consideration.  On  looking  into  the  plaint 
filed  in  the  former  suit,  I  find  that,  besides 
the  special  appellants,  several  other  persons, 
namely,  Puresh  Narain  Roy,  Ranee  Shama 
Soonduree  Debia,  Mr.  Dalrymple,  and  others 
were  made  defendants  in  that  case.  Now, 
it  is  perfectly  clear  that  a  cause  of  action 
against  two  persons  A  and  Bt  in  respect  of 
one  piece  of  land,  cannot  be  identical  with 
a  cause  of  action  against  one  of  them  only 
in  respect  of  another  piece  of  land,  even 
though  the  plaintiff  might  have  been  ejected 
from  both  the  pieces  on  one  and  the  same 
day ;  and  it  is  equally  clear  that  two  such 
causes  of  action  cannot  be  joined  in  the 
same  suit  under  any  provision  contained 
in  Act  VIII.  of  1859.  It  is,  therefore,  ne- 
cessary to  ascertain  whether  the  act  of  dis- 
possession complained  of  in  ihe  former  suit 
was  committed  by  the  present  defendants 
alone  or  by  the  present  defendants  jointly 
with  other  parties.  If  on  enquiry  it  is 
found  that  the  plaintiff  was  ejected  from  the 
lands  included  in  the  former  case  by  the 
present  defendants  jointly  with  other  parties, 
whereas  the  present  defendants  are  the  only 
persons  who  are  withholding  from  her  the 
lands  included  in  this  suit,  the  plea  under 
Section  7  must  be  necessarily  overruled. 
If,  on  the  other  hand,  it  is  found  that  the 
wrongful  act  complained  of  in  both  the 
cases  was  committed  by  the  same  persons 
and  on  the  same  date,  the  suit  must  be  dis- 
missed under  that  Section. 

For  these  reasons,  I  would  remand  this 
case  to  the  Court  of  first  instance  with 
directions  to  enquire  into  the  following 
points,  namely — 

///. — Whether  the  lands  in  dispute  in  the 
present  suit   were   taken   possession   of  by 


the  defendants  on  the  same  date  and  by  the 
same  act,  as  the  lands  included  in  the 
award  under  Act  IV.  of  1840. 

2ndly. — Whether  the  lands  in  dispute  in 
the  present  suit  were  taken  possession  of 
by  the  defendants  on  the  same  date  and  by 
the  same  act  as  the  parcel  of  450  beegahs 
and  1 1  cottahs  before  referred  to. 

jrdly. — Whether  the  parties  by  whom  the 
plaintiff  was  ejected  from  the  lands  included 
in  the  former  suit  are  the  same  as  those  by 
whom  she  has  been  kept  out  of  possession 
of  the  lands  included  in  the  present  suit. 

Both  the  parties  ought  to  be  permitted  to 
give  evidence  on  these  points,  as  it  is  clear 
from  the  nature  of  the  enquiry  directed  by 
both  the  Lower  Courts  that  they  have  been 
entirely  lost  sight  of  in  the  course  of  the 
trial. 

Loch,  J. — I  concur  in  the  order  of  re- 
mand. 


The  1 8th  February  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appointment  of  Ministerial  Officers— MoonsifTs 
establishments— Powers  of  Zillah  Judge. 

Application  praying  that  the  order  of  the 
Judge  of  Tirhoot,  re/using  to  confirm  the 
petitioner's  appointment  by  the  Moonsiff  of 
Durbungah  to  the  office  of  Nazir,  be  set 
aside. 

Oolfut  Hossein,  Petitioner. 
Mr.  R.  E.  Twidale  for  Petitioner. 

Act  XVI.  of  1S6S  contemplates  that  the  selection  and 
appointment  of  persons  to  fill  ministerial  offices  on  the 
establishments  of  Subordinate  Judges  should  be  left  to 
those  Judges,  the  power  of  the  Zillah  Judge  extending 
merely  to  the  approval  or  disapproval  of  the  person 
appointed.  The  latter's  refusal  of  sanction  must  be 
based  on  grounds  personal  to  the  appointee;  and  he 
must  not  interfere  and  control  the  selection  of  persons 
so  as  to  influence  the  inferior  Judge  towards  the  ap- 
pointment of  a  particular  candidate. 

Jackson,  J.—Thk  petitioner  in  this  case 
appeals  from  the  order  of  the  Zillah  Judge 
of  Tirhoot  refusing  his  sanction  to  the 
appointment  of  the  petitioner  as  Nazir  of 
the  Durbungah  Moonsiff's  Court. 
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The  office  of  Nazir  being  vacant,  the 
Moonsiff  invited  applications  from  candi- 
dates, and  after  considering  the  claims  of 
several  applicants  he  chose  the  petitioner, 
and  gave  him  the  appointment.  One  of  the 
other  candidates  for  the  office,  it  seems,  was 
one  Laila  Budree  Nath,  who  had  been  an 
apprentice  in  that  office,  and  was  the  son-in- 
law  of  the  late  Nazir.  -  The  Moonsiff  assign- 
ed as  a  reason  for  not  conferring  the  office 
upon  him  that  he  had  received  information 
showing  that  this  person  had  been  in  the 
habit  of  misappropriating  tullubana  of  the 
peons. 

Lalla  Budree  Nath  made  an  appeal  to  the 
Judge.  The  Judge,  taking  up  his  appeal, 
remarks :  "  There  was  some  doubt  as  to 
"  whether,  under  Section  9,  Act  XVI.  of 
"  1868,  an  application  of  this  kind,  not  be- 
"  ing  an  appeal  on  the  pait  of  a  ministerial 
"  officer  fined,  suspended,  or  dismissed, 
"  could  be  entertained,  but  this  has  been  set 
"  at  rest  by  a  precedent  of  the  Superior 
"  Court  in  n  Weekly  Reporter,  page  158, 
"  in  which  a  Zillah  Judge  was  directed  to 
"  hear  such  an  application,  though  it  was 
"  subsequently  ruled  that  the  Zillah  Judge's 
41  power  extends  only  to  refusing  to  con- 
"  firm  an  appointment  by  a  Moonsiff,  and 
"  not  to  ordering  the  appointment  of  an- 
"  other  candidate." 

The  Judge  then  went  on  to  consider  the 
grounds  for  the  exclusion  of  this  Lalla 
Budree  Nath,  and  being  of  opinion  that  the 
ground  was  not  sustainable,  and  also  con- 
sidering that  the  previous  services  of  that 
person  in  the  capacity  of  apprentice  gave 
him  a  good  claim  to  the  appointment,  con- 
cludes by  saying  that  he  refuses  his  sanc- 
tion to  the  appointment  of  Oolfut  Hossein. 

It  cannot  be  denied  that  the  Judge  de- 
rives some  countenance  for  this  order  of 
his  from  the  case  reported  in  11  Weekly 
Reporter,  page  158.  The  circumstances  of 
that  case  are  not  fully  reported,  and  it 
is  not  quite  apparent  what  the  facts  were 
upon  which  the  interference  of  the  Judge 
was  held  to  be  justifiable.  But  the  subsequent 
order  of  the  same  learned  Judge  (Loch,  J.) 
to  which  the  Zillah  Judge  refers  is  to  be 
found  at  page  354  of  the  same  Volume  of 
the  Weekly  Reporter,  and  there  the  first 
cited  ruling  is,  it  seems  to  me^  considerably 
modified,  and  the  learned  Judge  clearly 
states  what  his  opinion  is  of  the  law.  He 
there  says :  "  It  is  clear,  under  the  provi- 
"  sions  of  Section  9,  Act  XVI.  of  1868, 
"  that  the  nomination  and  appointment  of 


"the  ministerial  officers  of  the  Courts  of 
"Moonsiffs  rests  with  the  Moonsiff  subject 
"to  the  approval  of  the  District  Judge. 
"  If  the  District  Judge  does  not  approve 
"of  the  officer  nominated  and  appointed 
"  by  the  Moonsiff,  he  can  refuse  his  sanction 
"to  the  appointment;  but  the  law  does  not 
"permit  him  to  appoint  any  other  person 
"to  be  a  ministerial  officer  of  the  Moon- 
jiff's  Courts/' 

I  myself  have  repeatedly  held  in  these 
cases  (and  I  see  no  reason  whatever 
to  alter  that  opinion)  that  the  power 
of  the  Judge  extends  merely  to  the  ap- 
proval or  disapproval  of  the  person 
appointed  by  the  Moonsiff,  and  that  he 
must  refuse  his  sanction  upon  grounds  per- 
sonal to  that  appointee.  The  law  clearly 
contemplated  that  the  selection  and  appoint- 
ment of  persons  to  fill  ministerial  offices  on 
the  establishments  of  Subordinate  Judges 
should  be  left  to  those  Judges,  because  they 
have  the  whole  responsibility  and  the 
charge  of  carrying  on  the  duty  of  their  offices, 
and  it  is  only  reasonable  and  just  that  they 
should  be  permitted  to  choose  the  persons 
on  whom  they  must  depend  for  the  carrying 
out  of  their  orders,  and  the  care  of  their 
records,  subject  only  to  a  control  by  the 
Zillah  Judge  who  is  to  take  care  that  no 
abuse  of  that  power  is  committed  by  the 
appointment  of  unfit  persons.  It  clearly 
was  never  contemplated  that  the  Judge 
should  interfere  and  control  the  selection  of 
persons,  so  as  to  say  that  a  particular  can- 
didate was  preferable  to  another  candidate, 
and  so  to  influence  the  decision  of  the  infe- 
rior Judge  in  the  way  of  appointing  that 
person  whom  the  Judge  considered  pre- 
ferable. In  this  case,  the  Judge,  it  is  true, 
in  terms  only  refuses  his  sanction  to  the 
appointment  of  the  person  selected  by  the 
Moonsiff,  but  he  has  unmistakeably  indicated 
to  the  Moonsiff  his  opinion  and  his  desire 
that  another  person,  whom  the  Moonsiff 
did  not  think  fit  to  appoint,  should  be  ap- 
pointed. 

It  appears  to  me,  therefore,  that  the  order 
made  by  the  Judge  in  this  case  is  contrary 
to  the  spirit  and  to  the  letter  of  Act  XVI. 
of  1868,  that  his  refusal  of  sanction  does 
not  rest  on  the  grounds  contemplated  by 
the  law,  and,  consequently,  his  order  is 
invalid,  and  must  be  set  aside.  The  Moon- 
siff will  be  permitted  to  appoint  such  officer 
a*  he  thinks  fit,  and  it  appears  to  me  that, 
unless  some  objection  personal  to  the  peti- 
tioner should  be  made  out,  the  appointment 
made  should  be  confirmed. 
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The  19th  February  1870. 

Present : 

The Hon  ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Certificate  under  Act  XXVII.  of  i860— Evi- 
dence. 

Case  No.  527  of  1869. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Sarun,  dated  the 
ijth  September  i86g. 

Suraundra  Koonwar  (Petitioner),  Appellant, 

versus 

Kalee  Churn  Singh  (Objector),  Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Chun- 
der  Madhub  Ghose  for  Appellant. 

Mr.  R*  T.  Allan  for  Respondent. 

Where  the  widew  of  a  deceased  sharer  showed  that 
be  bad  mortgaged  his  share  of  joint' family  estate,  and 
that  each  sharer  had  transacted  business  and  dealt  with 
parts  of  the  property  separately,  it  was  held  that  there 
was  sufficient  evidence  of  separate  right  to  entitle  her 
to  a  certificate  under  Act  XXVII.  of  1S70. 

Bayley,  J. — This  is  an  application  by  the 
widow  of  one  Lall  Beharee  for  a  certificate 
under  Act  XXVII.  of  i860.  That  Act 
is  an  Act  to  facilitate  the  collection  of 
debts  on  successions  and  for  the  -security 
of  parties  paying  debts  to  the  representa- 
tives of  deceased  persons.  This  proceeding 
of  giving  a  certificate  is  intended  merely 
for  the  purpose  which  the  Act  as  above 
defines,  and  is  restricted  to  that  purpose 
only. 

In  this  case,  a  debt  was  admittedly  due 
to  the  estate  of  the  deceased  Lall  Beharee, 
but  the  amount  was  in  dispute.  The  Judge 
has  refused  to  give  the  certificate  under 
the  Act  to  the  widow  of  the  deceased  as 
the  next  of  kin,  and  has  given  it  to  Kalee 
Churn.  The  Judge  has  done  so,  because 
he  thought  that  the  witnesses  adduced  on 
behalf  of  the  widow  were  interested  as  being 
connected  with  the  family  and  that  their 
evidence  could  not  be  depended  upon.  The 
Judge  then  observes  that  the  documents 
on  behalf  of  the  widow  only  went  to  show 
that  her  husband,  the  deceased  Lall  Beharee, 
mortgaged  a  few  beegahs  of  land,  which 
fact  was  insufficient  to  prove  the  division 
of  the   family-interests.      The  Judge   then 

Vol.  XIII. 


proceeds  to  the  evidence  of  the  objector, 
Kalee  Churn,  and  finds  that  that  evidence 
proved  that  the  family  was  joint  and  un- 
divided. 

From  this  decision  the  widow  appeals 
to  this  Court,  and  urges  that  the  evidence 
on  the  record  clearly  proves  that  in  various 
transactions  Kalee  Churn  acted  for  himself 
and  Latl  Beharee  for  himself,  and  that  this 
was  a  sufficient  proof  of  the  separation  of 
the  family.  It  is  also  urged  that  a  tukseem- 
namah  or  deed*  of  partition,  which  could  not 
be  traced  when  the  case  was  heard  in  the 
Lower  Court,  and  which  has  been  produced 
in  this  Court,  clearly  proves  that  a  parti- 
tion in  the  family  had  long  taken  place. 

In  the  first  place,  we  think  that  the  Lower 
Court  is  wrong,  when  it  says  that,  because 
the  witnesses  for  the  widow  are  connected 
with  the  family,  their  evidence  could  not, 
therefore,  be  relied  upon,  for,  if  the  transac- 
tions and  affairs  of  the  family  are  not  known 
to  this  class  of  persons,  we  do  not  know 
how  they  could  be  better  known  to 
strangers. 

Then  as  to  the  mortgage  of  a  few  beegahs 
of  land  by  Lall  Beharee,  we  find  that  Lall 
Beharee  mortgaged  his  8-annas  share  of  a 
certain  mouzah ;  but  further  that  each  party 
transacted  business,  and  dealt  with  parts 
of  the  property  separately.  In  this  view, 
we  cannot  say  that  no  sufficient  evidence  of 
separate  right  has  been  given  by  the  widow 
such  as  is  enough  to  entitle  her  under  Act 
XX VII.  of  1S60  to  a  certificate  to  collect  the 
debts  admittedly  due  to  the  estates  of  her 
deceased  husband. 

It  has  been  very  strongly  pressed  by  Mr. 
Allan  that  the  decision  of  Mr.  Justice  Loch 
and  Mr.  Justice  Macpherson,  dated  the 
4th  August  1866,  in  page  139,  Civil  Rulings, 
Volume  VI.,  Weekly  Reporter,  clearly  lays 
down  the  principle  that  we  should  follow, 
and  that  that  was  also  a  case  of  a  certificate. 
That  the  principle  is  one  and  the  same  we 
fully  admit.  We  also  think,  to  use  the 
words  of  the  learned  Judges,  "A  legal  par- 
tition is  proved  if  it  be  found  that  the 
'*  parties  have  separated  in  food  and  re- 
sidence, that  there  has  been  a  distinct 
"separation  in  estate  indicated  by  separate 
"enjoyment  and  separate  liabilities,  and 
"  that  they  have  dealt  with  their  respective 
u  shares  separately  and  in  a  manner  incon- 
"  sistent  with  the  idea  of  their  being  still 
"joint;  if,  in  short,  looking  at  all  the  cir- 
"  cumstances,   it   is  clear   that    the    parties 
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"  really  did  intend  to  hold,  and  did,  in  fact, 
"hold  their  shares  respectively,  each  freed 
"from  any  interest  therein  of  any  other 
"sharer,  and  if  the  separate  enjoyment  was 
not  merely  a  matter  of  arrangement  for 
the  private  convenience  of  the  family." 
The  facts  of  the  case  have  also  been  referred 
to  by  Mr.  Allan,  and  all  that  we  can  say  on 
that  point  is  that  the  facts  in  that  case  go 
further  in  degree,  but  are  substantially  of  the 
same  kind  as  in  this,  viz.,  separate  leases, 
mortgages,  and  so  forth.  The  simple  ques- 
tion before  us  is  whether  the  separate  trans- 
actions of  Kalee  Churn  and  Beharee  La  11 
have  been  proved  so  as  to  entitle  the  widow 
to  a  certificate  under  Act  XXVII.  of  i860 
for  the  purpose  of  collecting  the  debts  ad- 
mittedly due  to  the  estates  of  her  deceased 
husband.  And  this  question  we  answer  in 
the  affirmative. 

It  has  been  pressed  on  us  by  Mr.  Allan 
that,  although  the  tukseemnamah  has  been 
tendered  in  this  Court,  and  was  not  produced 
and  referred  to  in  the  Court  below,  we 
should  remand  the  case  for  trial  of  the 
genuineness  of  that  deed.  Were  this  a  re- 
gular suit  for  partition  and  declaration  of 
title  to  a  joint  undivided  estate,  the  case 
might  have  been  different ;  but  when  this  case 
is  merely  for  a  certificate  under  Act  XXVII. 
of  i860,  the  object  of  which  Act  has  been 
referred  to  above,  we  think  no  remand  is 
necessary. 

The  order  of  the  Lower  Court  is  reversed, 
and  it  is  ordered  that  a  certificate  be  given 
to  the  widow  of  Lall  Beharee  for  the  pur- 
pose of  collecting  the  debts  admittedly  due 
to  the  estates  of  her  deceased  husband  Lall 
Beharee. 

Kemp j  J. — I  entirely  concur  in  this  judg- 
ment. As  the  Judge  has  alluded  to  cer- 
tain petitions  filed  by  Kalee  Churn  as  in- 
dicating that  Lall  Beharee  and  Kalee  Churn 
were  joint  in  estate,  and  acted  as  such  up  to 
1868,  I  think  it  necessary  to  state  that,  in 
my  opinion,  those  petitions,  as  contended  by 
Baboo  Chunder  Madhub  Ghose  for  the  ap- 
pellant, are  no  evidence  whatever  df  the 
family  being  joint.  The  first  petition  is 
one  filed  by  Lall  Beharee  and  Kalee  Churn 
opposing  an  application  made  by  a  co-putnee- 
dar  to  open  a  separate  account  in  the  Collect- 
or's serishta  under  the  Sale  Law.  The  other 
petition  was  one  presented  in  the  Fouzdaree 
Court  through  a  mookhtear  whose  raookhtear- 
namah  was  not  proved.  The  decision  of  the 
Moonsiff  was  also  a  decision  in  a  rent-suit 


which  was  dismissed  as  the  kubooleut  was 
not  proved.  That  decision  referred  only  to 
the  rents  of  that  particular  year,  and  was  no 
evidence  whatever  of  a  joint  holding  by 
Kalee  Churn  and  Lall  Beharee. 


The  21st  February  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Religious  endowments — Sale. 

Case  No.  225  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Cullach,  dated  the  ijth  May 
1869. 

Basoo  Dhul  (Defendant),  Appellant, 

versus 

Kishen  Chunder  Geer  Gossain  (Plaintiff) 
and  another  (Defendant),  Respondents. 

Baboos  Unnoda  Pershad  Baner/ee,  Romesh 
Chunder  Miller,  and  Mohendro  Lall  Mit- 
ter  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Obhoy  Churn  Bose  for  Respondents. 

A  property  wholly  dedicated  to  "religious  purposes 
cannot  be  soil ;  but  where  a  portion  only  of  its  profits 
is  charged  for  such  purposes,  the  property  may  be  sold 
subject  to  the  charge  with  which  it  is  burdened. 

Jackson,  J. — The  subject-matter  of  this 
suit  is  one-half  of  a  lakheraj  property  com- 
prising 25  batees  17  maus  of  land  in  Mou- 
zah  Lankaparah,  &c.  The  plaintiff,  Kishen 
Chunder  Gossain,  sues  to  set  aside  the  sale 
of  these  lands  by  his  spiritual  father,  Bhoo- 
bunessur  Gossain,  on  the  ground  that  they 
were  dedicated  for  the  food  of  the  idol  Jug- 
gurnath  and  for  other  religious  purposes, 
and  that  the  sale  of  them  under  such  cir- 
cumstances was  illegal.  A  further  objec- 
tion was  taken  that  the  sale  was  made  at  a 
time  when  Bhoobunessur  was  not  in  his 
senses,  and  that  the  sale  was  on  that  ac- 
count also  invalid. 

The  defendant  in  answer  alleged  that  the 
plaintiff  had  lost  his  position  as  Gossain  in 
consequence  of  his  marrying  and  for  other 
irreligious  conduct,  and  that  the  sale,  thpugh 
subject  to  a  certain  payment  for  the  food  of 
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the  idol  Juggurnath,  was  notwithstanding  a 
good  sale  in  law,  and  that  the  property  so 
sold  was  not  wholly  endowed  for  religious 
purposes.  It  is  for  the  plaintiff  to  make  out 
a  good  title  to  recover  the  property  from  the 
hands  of  the  vendee  in  whose  possession  it  is 
at  present. 

The  Judge  is  wrong  in  saying  that  the 
plaintiff  has  produced  the  original  sunnud  of 
dedication  of  these  lands.  The  title-deeds 
upon  which  the  plaintiff  relies  are  confirma- 
tions of  the  grant  by  the  ruling  authority  at 
the  time.  The  first  is  an  order  from  the 
Mahratta  Government  to  the  Revenue  Au- 
thority in  Cuttack,  and  is  dated  1726.  It 
contains  secondary  evidence  of  the  contents 
of  the  original  grant.  It  states  that  one 
fioodh  Gir  Gooroo  was  the  original  proprie- 
tor of  these  lands  which  he  had  obtained 
by  private  purchase;  that  he  charged  them 
with  an  annual  payment  of  300  kahans  of 
cowries,  equivalent  to  80  rupees,  for  the 
food  of  Juggurnath;  and,  further,  that  the 
remaining  profits  of  the  lands  were  to  be  ap- 
propriated by  one  Bhullub  Gir.  In  a  sub- 
sequent char  from  the  then  Government  of 
the  year  1794*  the  same  terms  are  used  in 
speaking  of  these  lands.  They  are  declared 
subject  to  a  payment  of  80  rupees  for  Jug- 
gurnath and  the  remainder  to  be  used  by 
the  Gossain  for  his  own  purposes,  and  it  is 
also  added  for  feeding  travellers  and  pil- 
grims. 

Looking  to  the  evidence  obtained  from 
these  documents  as  to  the  terms  of  the  ori- 
ginal grant,  it  would  appear  that  these  dis- 
puted lands  are  not  wholly  endowed  for 
religious  purposes,  that  is  to  say,  that  the 
whole  of  the  profits  derivable  from  the  pro- 
perty are  not  dedicated  for  religious  pur- 
poses. A  certain  sum  of  money  is  charged 
on  the  land  annually  for  a  certain  religious 
purpose,  but  the  remainder  of  the  profits  is 
left  in  the  hands  of  the  Gossain  to  be  em- 
ployed either  for  his  own  purposes  or  for 
charitable  purposes,  as  he  should  consider  fit. 
The  distinction  as  regards  the  power  to  sell 
such  property  seems  to  turn  upon  the  point 
whether  the  property  is  wholly  dedicated 
to  religious  purposes,  or  whether  a  cer- 
tain portion  of  its  profits  only  are  charged 
for  such  purposes.  The  precedents  quoted 
from  Marshall's  Reports,  page  303,  and  the 
Weekly  Reporter,  Volume  X.,  page  299, 
and  the  cases  from  the  late  Sudder  De- 
wanny  Adawlut  Reports  mentioned  in 
the  last  of  these  decisions,  distinctly  lay 
down  the  ruling  that,  although  a  certain  pro- 


perty is  burdened  with  the  payment  of  a 
certain  charge,  it  does  not  follow  that  the 
property  cannot  be  sold.  The  sale  of  such 
property  is  subject  to  the  charge  or  lien 
which  was  originally  imposed  upon  it.  The 
decisions  which  are  quoted  on  the  other  side 
are  cases  where  the  whole  of  the  property 
has  been  endowed,  and  not  only  a  portion 
of  it. 

We  see,  therefore,  nothing  in  the  sale  of 
this  property  which  is  illegal,  and  nothing 
is  proved  to  enable  the  Court  to  set  aside 
the  sale.  Under  these  *  circumstances,  it  is 
not  necessary  to  go  into  the  question  of  the 
power  of  the  plaintiff  to  sue;  if  it  had  been 
necessary,  the  evidence  is  not  sufficient  to 
enable  us  to  declare  that  he  had  in  any  way 
lost  his  position  as  Gossain. 

On  the  remaining  point  also,  there  is  no 
reason  to  doubt  that  the  sale  was  effected 
while  Bhoobunessur  Gossain  was  in  his 
proper  mind  and  capable  of  executing  such 
a  document. 

The  Judge's  decision  setting  aside  the 
sale  must  be  reversed,  and  the  plaintiffs  suit 
dismissed  with  costs. 

Kemp f  y. — I  am  of  the  same  opinion. 
This  property  was  originally  purchased; 
we  are  not  shown  under  what  terms  the 
original  endowment  was  made.  From  the 
chars  which  have  been  filed  by  the  plaintiff, 
it  appears  that  this  property  was  burdened 
with  a  charge,  namely,  an  annual  sum 
amounting  in  the  two  shares  to  80  rupees, 
which  was  to  be  expended  in  the  food  of  the 
idol  Juggurnath.  There  is  no  evidence  to 
show  that  the  whole  property  was  dedicated 
for  that  purpose  or  for  any  other  purpose. 
The  purchaser,  therefore,  takes  the  property 
subject  to  the  aforesaid  charge,  and  the  deci- 
sion of  the  Judge,  as  shown  by  Mr.  Justice 
Elphinstone  Jackson,  is  clearly  wrong. 
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The  2 1 st  February  1870. 

Present  ; 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mit- 

ter,  Judges, 

Section  3,  Act  XL.,  1858— Representation— 
Suitors'  rights— Jurisdiction. 

Case  No.  1673  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulporc,  dated'  the 
12th  April  /86g,  modifying  a  decision  of 
the  Deputy  Collector  of  that  District, 
dated  the  22nd  October  1868. 

Sheoburrut  Singh  (Plaintiff),  Appellant \ 

versus 

Lalljee  Chowdhry  (Defendant),  Respondent. 

Baboo  Tarucknath  Paleet  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for 
Respondent. 

Id  a  suit  for  a  kubooleut  against  L  for  himself  and  as 
guardian  of  a  minor,  the  defendant  denied  that  he  was 
the  guardian ;  but  the  Deputy  Collector,  holding  that 
he  had  a  share  in  the  land,  and  was  also  guardian,  gave 
a  decree  against  both.  The  aunt  of  the  minor  then 
applied  for  a  re-hearing,  and  on  being  refused  appealed. 
In  appeal  the  Judge  held  that  L  could  only  have  been 
made  liable  as  guardian  if  he  held  a  certificate  under 
Act  XL.  of  1S5S,  and  that  the  minor's  estate  was  exon- 
erated from  the  decree. 

Held  that,  under  Section  3,  Act  XL.  of  1S5S,  the 
Judge  had  authority  to  permit  the  aunt  to  represent 
the  minor  without  a  certificate  under  that  law,  but 
he  should  have  sent  back  the  case  for  trial  on  the  merits 
as  between  plaintiff  and  such  representative. 

Loch,  J. — In  this  case  the  plaintiff  Sheo- 
burrut Singh  brought  the  suit  for  a  kubooleut 
against  one  Lalljee  Chowdhry  for  himself 
and  as  a  guardian  of  a  minor,  Ram  Sahai. 
The  defendant,  Lalljee,  denied  that  he  was 
the  guardian  of  the  minor.  But  the  Deputy 
Collector,  on  going  into  evidence,  held  that 
Lalljee  had  a  share  in  the  land,  and  was  also 
the  guardian  of  the  minor,  and  he,  accord- 
ingly, gave  a  decree  in  favor  of  the  plaint- 
iff for  a  kubooleut  against  both  Lalljee  and 
Ram  Sahai. 

After  the  decree  was  passed,  Mussamut 
Lall  Koonwaree,  the  aunt  of  the  minor,  made 
an  application  to  the  Collector  under  Section 
58,  Act  X.  of  1859,  praying  for  a  re-hearing 
of  the  case,  apparently  on  the  ground  that 
the  minor  had  not  been  represented,  though 


the  decree  had  been  given  against  the  minor. 
The  Deputy  Collector  rejected  this  applica- 
tion, holding  the  decree  passed  by  him  on 
the  19th  September  1868  was  only  against 
Lalljee,  though  from  the  words  of  his  judg- 
ment it  is  clear  that  it  is  both  against  Lalljee 
and  against  the  minor,  Ram  Sahai. 

Lall  Koonwaree  then  appealed  to  the 
Judge ;  and  the  Judge  held  that  it  was  clear 
that  the  decree  was  against  the  minor,  but 
he  thought  that  it  was  unnecessary  to  re- 
mand the  case  for  investigation  on  the  me- 
rits, as  Lalljee  had  pleaded  that  he  was  not 
the  guardian  of  the  minor,  and  the  Deputy 
Collector  could  only  make  him  liable  as 
guardian  if  he  held  a  certificate  under  Act 
XL.  of  1858;  and  as  the  fact  of  the  guard- 
ianship was  not  within  the  scope  of  the 
suit,  the  minor's  estate  must  be  held  to  be 
exonerated  from  that  decree.  At  the  same 
time,  it  is  stated  to  us  that  the  plaintiff 
made  a  cross-appeal,  and  prayed  that  the 
case  might  be  sent  back  to  be  tried  on  its 
merits  as  between  himself  and  the  minor  now 
represented  by  Lall  Koonwaree. 

A  special  appeal  has  been  preferred  on 
the  grounds — 

First,  that,  as  Lall  Koonwaree  was  not  a 
party  to  the  suit,  and  has  not  obtained  a 
certificate  of  guardianship  under  Act  XL. 
of  1858,  the  Judge  was  wrong  in  allowing 
ber  to  appeal  against  the  order  of  the  first 
Court. 

Secondly,  that,  if,  in  the  opinion  of  the 
Court,  Lall  Koonwaree  may  be  allowed  to 
represent  the  minor,  the  case  should  be  sent 
back  to  be  tried  on  its  merits. 

We  think  that,  under  the  provisions  of 
Section  3,  Act  XL.  of  1858,  the  Judge  had 
authority  to  permit  Lall  Koonwaree  to  re- 
present the  minor,  and  to  appeal  from  the 
order  of  the  Collector,  notwithstanding 
that  Lall  Koonwaree  had  not  obtained  a 
certificate  under  Act  XL.  of  1858. 

We  think  also  that,  as  the  plaintiff  had 
brought  his  suit  both  against  Lalljee  for 
himself  and  as  guardian  of  the  minor,  the 
Judge  should  have  sent  back  the  case  for 
trial  on  the  merits  as  between  the  plaint- 
iff and  Lall  Koonwaree  as  representative 
of  the  minor.  It  is  clear  that,  when  the 
case  was  tried  in  the  first  Court,  although 
Lalljee  was  apparently  the  guardian  of  the 
minor,  yet  he  refused  to  act  as  such,  and 
it  is  clear,  therefore,  that  the  minor  was 
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not  properly  represented  hi  the  first  Court, 
and  the  Court  should  not  have  passed  a 
decree  against  the  minor  without  taking 
care  that  he  was  properly  represented.  But 
the  fact  that  Lalljee  refused  to  represent 
the  minor  is  no  reason  why  the  plaintiff 
should  not  have  his  claim  as  against  the 
minor  tried.  He  brought  his  suit  against 
both  Lalljee  and  the  minor,  and  he  is  en- 
titled now  to  have  his  suit  as  against  the 
minor,  represented  by  Lall  Koonwaree, 
tried-  The  case  will,  therefore,  go  back 
to  the  first  Court  for  a  decision  on  the 
merits. 

Costs  of  this  appeal  will  follow   the  re- 
salt  of  the  case. 

Mitter y  J. — I  concur. 


The  21st  February  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Section  53,  Registration  Act. 
Case  No.  214  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  14th  June  1869. 

Botstub  Churn  Digputty  (Plaintiff),  Appellant, 

versus 

Gobind  Pershad  Tewaree  and  others  (De- 
fendants), Respondents. 

Baboo  Tarucknath  Dutt  for  Appellant. 

Baboo*  Bama  Churn  Banerjee  and  Umbika 
Churn  Banerjee  for  Respondents. 

A  suit  to  enforce  an  obligation  was  held  to  be  taken 
oat  of  the  operation  of  Section  53,  Act  XX.  of  1566,  by 
the  fact  that  it  was  brought  against  the  representatives 
of  one  of  the  original  obligors  coupled  with  the  fact  that 
its  object  was  to  enforce  a  lien  upon  surplus  sale-pro- 
ceeds in  deposit  in  the  Collectorate. 

Kemp,  J. — This  appeal  turns  upon  the 
simple  question  of  whether  the  Lower  Court 
was  right  in  awarding  costs  to  the  plaintiff, 
appellant  before  us,  under  Section  53  of  the 
Registration  Att,  Aft  XX.  of  1866,  namely, 
one-fourth  the  value  prescribed  for  a  plaint 
in  a  suit  brought  independent  of  the  pro- 


visions of  that  Section.  We  think  on  this 
point,  which  is  the  point  comprised  in  the 
appeal  of  the  plaintiff,  that  the  Lower 
Court  was  wrong.  It  appears  that  there 
are  several  reasons  why  the  plaintiff's  suit 
could  not  be  brought  under  Section  53.  The 
first  is  that  the  suit  had  to  be  brought 
against  the  representatives  of  one  of  the 
original  obligors;  2nd,  that  the  suit  was  to 
enforce  a  lien  upon  the  surplus  sale-proceeds 
in  deposit  in  the  Collectorate.  These  two 
facts  take  the  case  out  of  the*  operation  of 
Section  53  of  the  Registration  Aet. 

The  decision  of  the  Subordinate  Judge 
with  reference  to  costs  is  reversed,  and  the 
plaintiff  will  obtain  full  costs,  including  the 
costs  of  this  appeal. 

The  cross-appeal  of  the  defendants  is  to 
the  effect  that  they  are  not  liable  for  any 
costs,  inasmuch  as  the  surplus  sale-proceeds 
of  the  property  were  in  deposit  in  the 
Collectorate,  and  they  were  willing  that  the 
plaintiff  should  realize  his  debts  from  those 
proceeds,  which  were  more  than  sufficient  to 
satisfy  the  debt  in  full.  To  substantiate 
this  allegation,  they  cited  the  son  of  the 
plaintiff.  It  is  sufficient  to  say  that,  after 
reading  his  evidence,  we  do  not  find  that  he 
in  any  way  substantiates  the  defendants' 
allegation.  On  the  contrary,  if  his  evidence 
is  reliable,  and  there  is  no  doubt  that  it  is  so, 
as  he  was  cited  by  the  defendants,  and  they 
relied  upon  him,  it  is  clear  that  the  Collector 
would  not  pay  the  surplus  sale-proceeds, 
and  therefore  that  the  plaintiff  was  fully 
justified  in  bringing  his  suit  without  loss  of 
time. 

The  cross-appeal  is  dismissed  with  such 
costs  as  the  appellant  may  have  incurred  on 
account  of  it. 


The  2 1  st  February  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Splitting  of  causes  of  action. 

Case  No.  85  of  1869. 

Regular  Appeal  from  a  decision  passed  f>y  the 
Subordinate  Judge  of  Nuddea,  dated  the 
25th  February  1869. 

Tarinee  Pershad  Ghose  (Defendant), 

Appellant, 

versus 

Raghub  Chunder  Banerjee  (Plaintiff), 
Respondent. 
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Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Ashootosh  Chatterjee  for  Respondent. 

A  putnee  having  been  sold  for  arrears  of  rent,  one  of 
the  co-sharers  brought  a  suit,  and  eventually  obtained  a 
decree  setting1  aside  the  sale.  As  in  the  meantime,  how- 
ever, in  consequence  of  the  purchaser  having  defaulted 
in  the  payment  of  rent,  the  putnee  had  again  been  sold, 
the  decree  could  not  be  executed  by  recovery  of  posses- 
sion. Upon  this,  the  decree-holder  sued  the  purchaser 
at  the  first  sale  and  others  for  surplus  proceeds  of  the 
second  sale,  and^recovered  a  portion  of  the  surplus  pro- 
ceeds. He  then  sued  for  and  recovered  mesne-profits. 
Subsequently  he  brought  a  third  suit  for  compensation. 

Held  that  the  whole  claim  which  accrued  under  the 
first  sale  should  have  been  included  in  one  suit ;  and 
that,  as  the  compensation  was  omitted  from  the  first 
suit  on  the  same  cause  of  action,  the  plaintiff  could  not 
be  allowed  to  claim  it  in  a  separate  suit. 

Jackson,  J. — It  seems  to  me  quite  unne- 
cessary to  go  beyond  the  first  two  points 
which  have  been  raised  in  this  appeal. 

The  plaintiff's  claim  in  this  case,  as  set 
forth  in  his  plaint,  appears  to  me  to  be  one 
of  the  most  monstrous  that  I  have  ever 
heard  of.  On  account  of  default  in  the 
payment  of  rent  to  the  zemindar  by  several 
co- sharers,  one  of  whom  the  present  plaint- 
iff claims  to  represent,  ihe  putnee  talook 
which  they  held  was  put  up  for  sale  and 
purchased  by  the  defendant  Tarinee  Per- 
shad  Ghose.  One  of  the  co-sharers  after- 
wards brought  a  suit  to  have  that  sale  set 
aside  upon  the  ground  of  an  informality  in 
the  proceedings  before  sale,  and  upon  that 
ground  the  sale  eventually  was  set  aside. 

Tarinee  Pershad,  who  was  directed  to 
pay  his  own  costs  in  defending  that  suit  in 
consequence  of  his  having  maintained  that 
the  sale  had  been  regular,  appealed  against 
the  judgment  to  this  Court,  and  while  that 
appeal  was  pending,  he  committed  default 
in  the  payment  of  rent,  and  the  putnee  was 
again  sold  and  purchased  by  a  third  party. 

Subsequent  to  that  re-sale,  the  right, 
title,  and  interest  of  one  Tara  Monee,  who 
was  not  a  party  on  the  record  of  the  original 
suit  for  setting  aside  the  first  sale,  but  who 
is  alleged  to  have  had  a  certain  interest  in 
it,  devolved,  by  her  death,  upon  a  relation 
named  Beharee  Lall.  Against  that,  Beharee 
Lall,  the  present  plaintiff,  held  a  decree, ^and 
in  satisfaction  of  that  decree  he  caused  those 
rights  of  Tara  Monee  which  had  so  de- 
volved to  be  put  up  for  sale,  and  purchas- 
ed them  himself  for  6  rupees. 

It  being  impossible  to  execute  the  decree 
for  setting  aside  the  sale  by  recovery  of 
possession  of  the  putnee  by  reason  of  the 


second  sale,  this  plaintiff  first  sued  Tarinee 
Pershad  and  certain  other  persons  to  obtain 
a  fractional  part  of  the  surplus  proceeds  of 
the  second  sale,  and  he  seems  to  have  reco- 
vered a  decree  for  that.  He  then  sued 
Tarinee  Pershad  for  a  similar  share  of  the 
wassilat  accruing  for  the  time  that  Tarinee 
Pershad  had  possession  of  the  putnee,  and 
he  recovered  that ;  and  now  he  brings  a 
third  suit  (on  the  same  cause  of  action,  as 
it  seems  to  me)  for  compensation,  valuing 
the  putnee  at  6  lakhs  and  ten  thousand 
rupees,  and  adding  thereto  the  sum  of 
37,000  rupees,  which  the  zemindar  had 
taken  from  the  Collector's  treasury  as  rent 
due  to  him  out  of  the  98,000  rupees  for  which 
the  putnee  was  sold  ;  and  adding  these  two 
sums  together,  he  claims  as  his  share  18,298 
rupees,  with  interest,  as  being  the  balance 
of  the  proceeds  of  his  original  investment  of 
6  rupees. 

This  plaint,  it  is  strange  to  say,  resting  en* 
tirely  as  it  does  upon  the  sale  in  execution 
of  decree,  was  filed  without  the  certificate  of 
sale.  The  certificate  of  sale  is  not  upon  the 
record.  It  is  not  easy  for  us,  therefore,  to 
say  in  the  absence  of  that  document  whe- 
ther the  plaintiff  purchased  anything  at  all, 
and  what  he  did  purchase.  It  is  quite 
clear,  however,  that  he  made  this  purchase 
after  all  right  to  recover  possession  of  the 
putnee  had  passed  away,  and  it  was  no  doubt 
because  that  right  had  so  passed  away  that 
he  made  his  purchase  at  so  incredibly  cheap 
a  rate.  That  being  so,  it  appears  to  me  that 
whatever  the  plaintiff  was  entitled  to  recover 
against  these  defendants  by  reason  of  that 
purchase  and  under  the  decree  already  men- 
tioned constituted  one  single  cause  of  action, 
and  that  he  was  bound  to  include  in  the  suit 
which  he  brought  upon  that  cause  of  action 
every  thing  to  which  he  was  so  entitled. 

The  pleader  for  the  plaintiff,  respond- 
ent before  us,  has  shown  a  good  deal  of 
uncertainty  as  to  whether  he  would  deal 
with  the  subjects  of  the  two  suits,  namely, 
wassilat  and  compensation,  as  two  distinct 
things,  or  as  the  same  things  sought  for  on 
two  different  grounds ;  but  whatever  it  may 
be,  it  seems  quite  immaterial,  because  it  is 
quite  clear  that  the  plaintiff  was  bound  to 
include  in  one  suit  the  whole  claim  which 
accrued  under  that  sale,  whether  made  up  of 
distinct  things  or  the  same  thing  under  two 
different  names.  The  plaintiff,  having  omit- 
ted, when  he  brought  his  first  suit  against 
the  defendant  on  this  cause  of  action,  to  sue 
for  the  compensation  now  claimed,  cannot  be 
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allowed  to  maintain  a  separate  suit  for  it 
now.  There  would  otherwise  be  no  end  10 
the  proceedings  against  the  defendant  aris- 
ing oat  of  this  one  right.  I  think  this  con- 
sideration is  quite  sufficient  to  exclude  the 
plaintiff  from  recovering  anything  in  the 
present  suit,  and  it  is,  therefore,  unnecessary 
to  go  into  the  pther  points.  The  judgment 
of  the  Lower  Court  will  be  reversed,  and  the 
plaintiff's  suit  dismissed  with  all  costs. 

The  cross-appeal  cannot  be  entertained, 
because  the  plaintiff  has  not  put  in  the 
amount  of  stamp-duty  which  would  entitle 
him  to  be  heard  upon  it. 

Glover,  J. — I  concur. 


The  21st  February  1870. 
Present : 

The  Honble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bay  ley 
and  Sir  Charles  Hobhouse,  Bart.,  Judges, 

Issues. 

Case  No.  11  of  1869. 

Appeal  under  Section  XV.  of  the  Letters 
Patent  of  the  High  Court  from  a  deci- 
sion of  the  Honble  F.  B.  Kemp  and 
F.  A.  Glover,  two  of  the  Judges  of  this 
Court,  passed  on  the  2jih  November 
i86g%  in  Special  Appeal  No.  1441  of 
§86g,  the  said  Judges  having  been  divid- 
ed in  opinion. 

Shew  Sukoy  Lall  and  others  (Defendants), 

Appellants, 

versus 

Syud  Wajed  AH  Khan  (Plaintiff), 
Respondent. 

Mr.  R.  T.  A  llan  and  Baboo  Debendro 
Narain  Bose  for  Appellants. 

Messrs.  R.  E.  Twidale  and  C.  Gregory 
for  Respondent. 

Where  the  parties  to  a  suit  accept  issues  wrongly  laid 
down  by  the  Court,  they  must  be  held  to  be  bound  by 
them. 

Norman,  C.  J. — This  is  a  suit  for  pos- 
session of  a  share  of  4  annas  out  of  16 
annas  in  Mouzah  Htrjoojeepore  on  a  right  of 
pre-emption  as  khuleet.    The  plaint  having 


been  framed  in  that  form,  the  Moonsiff  of 
Sewan,  Syud  Kazim  Hossein,  in  settling  the 
issues,  finding  probably  that  the  plaintiff 
had  not  set  forward  any  facts  whatever  to 
show  that  he  was  a  khuleet,  or  partner  in 
the  rights  of  the  property  claimed,  raised 
an  issue  whether  or  not  the  mouzah  under 
claim  had  been  divided  by  private  partition, 
or  whether  plaintiff  was  entitled  to  claim 
a  right  of  pre-emption  or  not,  as  shureek  or 
partner  with  the  vendor. 

Notwithstanding  the  form  of  that  issue, 
it  was  incumbent  on  the  plaintiff  to  prove 
his  case.  The  only  evidence  that  the  plaint- 
iff gave  that  he  was  a  shureek  or  partner 
was  the  evidence  of  three  witnesses  who 
stated  that  the  mouzah  was  ijmalee.  With- 
out giving  any  particulars  or  any  history  of 
the  ijmalee  possession,  they  simply  stated 
that  the  mouzah  was  ijmalee.  • 

The  evidence  on  the  part  of  the  defendant 
that  the  vendor  was  not  a  partner  or  shureek 
with  the  plaintiff  was  that  the  mouzah  was 
held  in  shares.  Express  evidence  to  that 
effect  was  given  by  the  oral  testimony  of  the 
defendant's  witnesses.  They  used  the  word 
tukseem,  showing  that  there  had  been  a 
partition;  and  in  support  of  the  statement 
of  these  witnesses  that  there  had  been  a 
partition,  the  defendant  put  in  a  kubooleut 
of  1259  granted  by  one  Juggo  Apadhya  to 
the  plaintiff  as  malik,  proprietor  of  8  annas 
of  putty  khas.  The  kubooleut  recited  that 
Juggo  Apadhya  was  to  pay  the  jumma  of 
8  beegahs  12  cottahs  of  wheat  and  paddy 
land  comprised  in  the  said  mouzah  putty 
khas  at  an  annual  rent  on  21  rupees  12 
annas  for  1260  and  1261.  The  schedule 
contained  a  description  of  the  land  and  the 
rate  per  beegah,  and  the  particulars  of  its 
position.  He  also  put  in  a  proceeding  in 
the  Collectorate,  dated  September  1854,  in 
which  the  plaintiff  sued  Juggo  Apadhya,  the 
tenant  under  that  kubooleut,  and  obtained  a 
decree  for  the  rent  of  the  land  comprised  in 
the  kubooleut  as  against  him.  The  defend- 
ant also  put  in  a  jummabundee  or  list  of 
lands  let  out  to  ryots  by  his  own  predecessor 
in  title,  dated  the  third  July  1862.  In  this 
jummabundee,  the  names  of  eight  ryots  are 
mentioned,  who  appear  to  have  held  separate- 
ly various  small  parcels  of  land  aggregating 
6  beegahs. 

This  documentary  evidence  is  entirely 
consistent  with  the  statement  of  the  defend- 
ant's witnesses  that  the  land  had  been  par- 
titioned, and  was  held  in  separate  parcels  by 
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the  plaintiff  and  the  vendor;  and  as  if  to 
remove  all  doubt  on  the  subject,  the  plaintiff 
in  bringing  this  suit,  although,  if  his  present 
contention  is  well  founded,  he  knew  that  he 
had  the  strongest  claim  to  pre-emption  in 
the  claim  which  can  be  put  forward  by  a 
shureek,  did  not  venture  in  his  plaint  to 
assert  or  to  pledge  his  oath  to  the  fact  that 
he  was  a  shureek  or  partner  with  the  vend- 
or. Under  these  circumstances,  it  appears 
to  me  that  the  evidence  justified  the  finding 
of  the  Subordinate  Judge  of  Sarun,  revers- 
ing that  of  the  first  Court,  that  it  was  "  quite 
"clear  that  the  whole  16  annas  of  Mouzah 
"  Hujoojeepore  are  divided  under  a  mutual 
"  partition  into  two  separate  puttees  of  8 
"  annas  each ; "'  that  the  collections  from  the 
tenants  of  the  two  puttees  of  8  annas  are 
made  separately,  and  that  the  plaintiff  has 
no  connection  and  concern  with  the  puttee 
within  which  the  property  claimed  by  right 
of  pre-emption  lies.  I  have  no  doubt  that 
he  was  right  at  least  to  this  extent  that  the 
plaintiff  failed  to  establish  by  proof  that  he 
was  a  shureek  or  partner  with  the  vendor. 
That  being  so,  assuming  as  I  do  for  the  pur- 
pose of  this  decision,  that  the  first  Court 
was  right  in  allowing  the  plaintiff  to  change 
the  frame  of  his  suit,  the  plaintiff  failed  to 
prove  the  case,  which  the  first  Court  allowed 
him  to  raise. 

I  agree,  therefore,  with  Mr.  Justice 
Glover  that  we  cannot  interfere  with  the 
finding  of  the  Subordinate  Judge.  But  I  do 
not  confine  myself  to  s&ying  that  we  cannot, 
in  special  appeal,  interfere  with  the  decision 
of  the  Subordinate  Judge  on  a  question  of 
fact,  if  there  was  any  evidence  to  support  it, 
because  I  think  that  on  the  evidence  the 
Subordinate  Judge  came  to  a  correct  con- 
clusion. 

The  result  is  that,  in  my  opinion,  the  deci- 
sion appealed  against  must  be  reversed,  and 
the  suit  of  the  plaintiff  dismissed  with  costs 
in  all  the  Courts. 

Bayley,  J. — I  concur  in  the  order  dismiss- 
ing the  plaintiff's  suit,  but  I  think  that  the 
first  Court  was  wrong  with  reference  to  the 
plaint  in  framing  the  second  issue  that  it 
did. 

The  terms  "  shu/ee  khuleet i9  were  the 
exact  terms  used  by  the  plaintiff  in  his 
plaint  as  representing  the  character  in  which 
he  claimed  in  this  suit.  The  distinction 
between  the  three  classes  of  pre-emptors 
has  been  very  clearly  pointed  out  at  page 
47,  Macnaghtens  Principles  of  Mahomedan 


Law,    which    says    that    a    shu/ee    shureek 
comes  first  as   having  the    first    claim;     a 
shu/ee  khuleet  comes  next ;  and  a  neighbour 
last;  and  in  Baillie's  Digest,  page  476,  the 
superiority  or  the  first  right  has  been  given 
to  the  shu/ee  shureek,  because  he  is  a  part- 
ner in  the  substance  of  the  thing;  the  se- 
cond  place   has   been   given   to  the  shu/ee 
khuleet,  because  he  is  a  partner  merely   in 
some  of  the  appendages,  such  as  way  and 
water,   &c. ;   and   the  last  and  lowest  right 
has  been  given  to  a  neighbour.     We  do  not 
find  a  single  word  mentioned  in  the  plaint 
by  the  plaintiff  by  which   it  would  appear 
that  he  claims  the  first  of  the  above  rights, 
nor  is  there  anything  on  the  record  elicited 
from  any  questions  put  to  the  parties  as  to 
material  facts  under  Sections  125  and  126  to 
show  that  the  plaintiff  had  any  desire  to  put 
his  case  upon  the  title  of  a  shu/ee  shureek 
on  the  ground  of  being  a  co-parcener  in  the 
estate.     On  the  contrary,  the  plaintiff  him- 
self alleged  in  the  Lower  Court,  as  appears 
from  para.  5,  page  15  of  the  paper-book, 
that  he  observed  both  the  preliminaries  at 
one  and  the  same  time,  and  that  his  wit- 
nesses in  both  the  cages  were  one  and  the 
same,  and  that  those  witnesses  would  depose 
to  the  fact  of  the  preliminaries,  evidence  of 
which  is  required  as  much  in  the  case  of  a 
shu/ee  khuleet  as   of   a  shu/ee  shureek.     It 
was  not  stated  there  that  witnesses   would 
prove  the  property  to  be  joint.     But  as  the 
parties   accepted   the   issues    thus    wrongly 
laid  down  by  the  first  Court,  I  think  they 
must  be  held  bound  by  them. 

In  this  view,  I  quite  concur  with  the 
Officiating  Chief  Justice  in  holding  that  we 
cannot  interfere  with  the  finding  of  fact 
arrived  at  by  the  Lower  Appellate  Court,  and 
I  agree,  therefore,  with  Mr.  Justice  Glover 
in  dismissing  the  special  appeal  and  the 
plaintiff's  suit. 

Hobhouse,  J. — I  entirely  concur  in  the 
judgment  of  the  learned  Chief  Justice. 
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The  22nd  February  1870. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Assignment  of  a  decree— Execution. 

Case  No.  50  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdivan,  dated  the 
28th  July  1869,  reversing  a  decision  of 
the}Moonsiff  of  Bishtopore,  dated  the  2nd 
A/ay  iS6g. 

Bishtoo  Churn  Bhoosun  and  another  (Judg- 
ment- debtors), x* Appellants, 

versus 

Kishen  Gopal  Misser  (Decree-holder),  Re- 
spondent. 

Baboo  Pilumbur  Chatter fee  for  Appellants. 

No  one  for  Respondent. 

A  Court  is  not  bound  to  admit  the  assignee  of  a  decree 
to  execution  thereof.  If  there  is  no  dispute  it  may 
admit  him,  or  if  the  dispute  is  one  which  it  can  decide 
it  may  try  the  point  in  dispute,  and  upon  the  result  of 
that  trial  admit  the  assignee  to  carry  on  the  decree. 

Jackson,  J. — This  is  an  appeal  in  execution 
of  decree.  The  original  decree  was  obtained 
by  one  Koylash  Chunder  Paul  against  Bishtoo 
Churn  Bhoosun,  Tara  Chand  Bhoosun,  and 
Gooroo  Gobind  Bhoosun,  who  were  three 
brothers.  In  execution  of  decree,  one 
Kishen  Gopal  Misser  applied  to  be  substituted 
in  the  place  of  the  decree-holder  on  the 
ground  that  he  had  purchased  the  decree, 
and  he  asked  to  be  allowed  to  execute  it. 
The  debtors  objected  to  the  execution,  stating 
that  the  purchase  by  Kishen  Gopal  Misser 
was,  in  fact,  a  purchase  by  Tara  Chand 
Bhoosun,  one  of  themselves,  with  money  be- 
longing to  the  three  brothers. 

The  first  Court  tried  this  question,  and 
found  that  the  purchase  was  benamee. 
The  Moonsiff  came  to  that  conclusion 
upon  the  evidence  of  the  original  decree- 
holder  as  well  as  upon  other  evidence 
cited  by  the  judgment-debtors,  and  also 
after  calling  upon  Kishen  Gopal  Misser 
himself  and  his  father,  the  vakeel  of  the 
debtor  Tara  Chand  Bhoosun,  to  give  evi- 
dence, and  after  finding  that  they  kept  out  of 
the  way  and  would  not  allow  themselves  to 
be  examined.  He  was  of  opinion  that  the 
itatement  of  the  debtors  was  correct,  and  that 
they  had  purchased  the  decree. 

VoL  XIII. 


The  case  was  then  taken  up  by  Kishen 
Gopal  Misser  on  appeal  to  the  Judge. 
The  Judge  states  that  he  thinks  that 
in  execution  this  question  cannot  be  tried ; 
that  as  the  deed  of  sale  is  put  in  and 
has  been  registered,  the  person  to  whom 
the  decree  has  nominally  been  sold  ought 
to  be  allowed  to  carry  on  execution ;  and 
that  the  defendants  could  at  any  time 
bring  a  suit  to  recover  any  injury  which 
would  be  thereby  caused  to  them.  The 
whole  of  the  reasoning  of  the  Judge  by 
which  he  comes  to  this  conclusion  seems  to 
proceed  upon  errors  in  law.  He  says  that  if 
he  was  to  decide  this  point  of  benamee,  no 
enquiry  upon  the  subject  could  afterwards  be 
made  in  any  subsequent  civil  suit  under  Sec- 
tion 11  01  Aft  XXIII.  of  1861,  and  that  it 
would  in  fact  preclude  any  such  suit ;  but  it 
is  quite  evident  from  that  Section  that  it 
alludes  only  to  matters  in  execution  of  decree, 
questions  regarding  mesne-profits  and  such 
like  questions,  and  would  not  in  any  way 
refer  to  the  question  which  he  would  have  to 
try  as  regards  the  purchase  of  this  decree. 
If  the  statement  of  the  defendants  is  true 
that  they  have  themselves  purchased  this 
decree  through  one  of  their  co-defendants, 
Tara  Chand  Bhoosun,  then  the  decree  is  in 
fact  paid  off.  The  question  is  whether  the 
decree  has  been  paid  off  or  whether  it  is  still 
open  to  execution,  and  should  most  certainly 
have  been  gone  into  by  the  Judge  and  de- 
cided. 

If  a  decree  is  assigned  by  the  decree-holder 
to  a  third  person,  the  Court  is  not  bound  to 
admit  that  third  person  to  execution  of  the 
decree.  If  there  is  any  dispute  as  to  that 
third  person's  title,  probably  the  proper 
course  would  be  to  refer  him  to  a  civil 
suit  to  establish  his  title;  if  there  is  no 
dispute,  the  Civil  Court  in  execution  mav 
admit  him,  or,  if  the  dispute  is  one  which 
it  can  decide,  the  Civil  Court  may  try  that 
point,  and  upon  the  result  of  that  trial 
admit  the  purchaser  to  carry  on  the  decree  of 
the  original  decree-holder ;  but  in  this  case, 
the  Judge  has  admitted  a  third  party  to  exe- 
cute a  decree  without  even  trying  whether 
that  third  party  has  really  purchased  the 
decree  from  the  decree-holder  or  not. 
The  first  Court. actually  summoned  Kishen 
Gopal  Misser  to  appear  in  Court,  and  give 
evidence  himself  as  to  whether  he  had  pur- 
.  chased  this  decree  or  not,  and  he  declin- 
ed to  appear  and  give  evidence.  Under 
such  circumstances,  the  first  Court  was 
quite  right  to  refuse  to  execute  the  decree 
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with  Kishen  Gopal  Misser  as  decree-holder* 
and  with  this  contempt  committed  by  Kishen 
Gopal  Misser  it  seems  quite  unnecessary 
to  remand  the  case  for  further  trial.  If 
he  will  not  come  in  and  give  evidence 
regarding  this  sale,  it  seems  to  be  the 
very  best  evidence  that  he  in  reality  did  not 
purchase. 

The  Judge's  decision  will  be  set  aside, 
and  the  decision  of  the  first  Court  be 
restored.  This  appeal  will  be  decreed  with 
costs  in  all  the  Courts. 


The  22  nd  February  1870. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Proceeding  to  keep  a  decree  alive—Section  20, 

Act  XIV.  of  1859, 

Case  No.  513  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  Hooghly,  dated 
the  23rd  A  ugust  r86g,  reversing  an  order  of 
the  Subordinate  Judge  of  that  District, 
dated  the  nth  January  i86g. 

Poornanund  Surkhel  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Huro  Soonduree  Debia  and  another  (Decree- 
holders),  Respondents. 

< 

Baboo  Poorno  Chunder  Shome  for  Appel- 
lants. 

Bahoos  Ashootosh  ZMwr  and  Anund  Chunder 
Ghossal  for  Respondents. 

A  suit  for  a  declaration  of  plaintiff's  right  to  assess 
certain  lands  as  mdl  having  been  decreed,  some  of  the 
defendants  applied  under  Section  119,  Adl  VIII.  of 
»859,  and  prayed  the  Court  to  set  aside  the  decree.  The 
remaining  defendants  were  made  parties,  and  the  de- 
cree was  materially  modified. 

Held  that  as  the  decree-holder  was  taking  steps  for 
the  purpose  of  preserving  the  original  judgment  intact, 
he  was  taking  a  proceeding  to  keep  the  decree  alive. 

Kemp,  J. — Thk  judgment-debtor  is  the 
appellant.  The  decree-holder  originally 
brought  a  -suit  against  six  defendants  for 
declaration  of  his  right  to  assess  certain 
lands  on  the  allegation  that  they  were  his 
mdl  lands.  On  the  23rd  December  1863,  he 
obtained  a  decree  against  all  the  defendants 
with  costs.  Four  of  the  six  ^defendants 
appeared  in  the  suit,  but  did  not,  as  far  as 
we  can  ascertain,  appeal  from  the  decision 


of  the  23rd  December  1863.  The  remain- 
ing two  defendants  applied  under  the  provi- 
sions of  Section  119  of  Act  VIII.  of  1859, 
alleging  that  no  notice  had  been  issued  upon 
them,  and  they  prayed  the  Court  to  set 
aside  the  decree  as  against  them.  The 
remaining  defendants  were  made  parties  to 
that  application,  and  eventually,  on  the  27th 
November  1865,  the  original  decree  was 
materially  modified.  The  two  defendants 
who  applied  under  Section  119  were 
absolved,  and  it  was  declared  that]  their 
interest  extended  over  12  annas.  The 
remaining  defendants  had  their  costs 
awarded  to  them  on  the  ground  that  they 
were  unnecessarily  made  parties.  The 
present  application  to  execute  the  decree 
as  against  the  four  judgment-debtors  is 
dated  the  19th  August  1868,  The  first 
Court  held  that,  inasmuch  as  no  applica- 
tion was  made  to  execute  the  decree 
against  these  four  judgment-debtors  obtained 
on  the  23rd  December  1863  until  the  10th 
August  1868,  the  application  was  barred. 

The  Judge  has  held,  reversing  the  decision 
of  the  first  Court,  that,  while  the  case  was 
going  on  under  Section  119,  the  decree- 
holder  could  not  have  executed  the  original 
decree,  and  that,  to  use  the  words  of  the 
Additional  Judge,  "  their  contest  in  the 
revenue-case  was  a  proceeding  to  keep  their 
decree  alive."  He,  therefore,  reversed  the 
decision  of  the  Subordinate  Judge. 

After  hearing  the  pleaders  on  both  sides, 
we  are  of  opinion  that  the  Judge's  judgment 
is  correct.  There  can  be  no  doubt  that  the 
original  decree  of  the  23rd  December  1863 
was  modified  by  the  subsequent  decree  passed 
on  the  27th  of  November  1865.  It  was 
modified  to  the  extent  of  declaring  that  two 
out  of  the  original  defendants  were  not  liable, 
and  that  their  interest  extended  over  12 
annas.  It  is  also  clear  that  the  decree- 
holder,  in  whose  favor  the  original  judg- 
ment had  been  given,  was  taking  steps  for 
the  purpose  of  preventing  that  original  judg- 
ment from  being  set  aside  and  for  preserv- 
ing it  intact  as  against  the  six  defendants. 
We  therefore  think  that  he  was,  under  a 
fair  interpretation  of  Section  20,  taking  a 
proceeding  to  keep  the  decree  alive.  It 
having  been  settled  in  November  1865  that 
the  two  defendants  referred  to  above  were 
not  liable,  and  the  decree-holder  having  appli- 
ed within  three  years  from  that  date,  we 
think  with  the  Judge  that  his  application 
is  in  time. 

We  dismiss  the  special  appeal  with  costs. 
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The  23  rd  February  1870. 

Present ; 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Res  adjudicata — Sections  2  and  7,  Code  of  Civil 

Procedure. 

Case  No.  2984  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh, 
dated  the  tyth  September  1869,  affirming 
a  decision  of  the  Moonsiff  of  Atteah, 
dated  the  26th  October  1868. 

Shib  Shunkur  Neogy  and  others  (Plaintiffs), 

Appellants, 

versus 

Huro   Soonduree   Goopta  and   others  (De- 
fendants), Respondents. 

Baboo  Khetturnath  Rose  for  Appellants. 

No  one  for  Respondents. 

A  suit  founded  on  the  allegation  of  a  joint  title  with 
several  other  persons  to  enjoy  certain  property  as  part 
of  a  particular  talook  having  been  decided  against 
the  plaintiff,  he  brought  another  suit  against  the 
same  defendant  claiming  the  property  on  a  joint  title 
with  one  other  person  as  part  of  another  talook. 

Held  that  under  Sections  2  and  7,  Code  of  Civil  Pro- 
cedure, plaintiff  had  lost  his  right  by  any  title  that 
existed  at  the  time  of  his  bringing  the  first  suit,  to 
insist  upon  having  possession  of  the  land  as  against 
the  defendant. 

Phear,  /.—We  think  that  the  Lower  Ap- 
pellate Court  was  right  in  applying  the  deci- 
sion reported  in  Volume  X.,  Weekly  Reporter, 
page  426,  to  this  case. 

The  plaintiff's  cause  of  action  is,  that  the 
defendant  wrongfully  withheld  from  him 
certain  specified  property  to  the  enjoyment 
of  which  he  is  entitled. 

In  the  present  suit,  he  says  that  he  is 
entitled  to  enjoy  it  with  one  other  person 
as  part  of  talook  No.  134.  In  another  suit, 
he  said  that  he  was  entitled  to  enjoy  it 
jointly  with  several  other  persons  as  part 
of  talook  No.  234. 

That  first  suit  was  decided  against  him, 
and  the  result  of  Sections  2  and  7,  Civil 
Procedure  Code,  is  that  as  between  the 
appellant  and  the  defendant,  the  appellant 
has  lost  his  right  by  any  title  that  existed 
at  the  time  of  his  bringing  that  suit  to  in- 
sist upon  having  possession  of  the  land  as 
against  the  defendant.    When  he  brings  a 


suit  against  a  person  alleging  that  that  per- 
son holds  his  property,  it  is  his  business 
.to  ascertain  before  going  into  Court  what 
his  title  to  that  property  is.  He  cannot 
be  allowed  to  bring  a  succession  of  actions 
against  the  same  person  on  the  same  cause. 

We,  therefore,  think  that  this  appeal  must 
be  dismissed. 


The  23rd  February  1870. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley  and 
Sir  Charles  Hobhouse,  Bart.,  Judges. 

Appeals — Sections  15  and  36,  Letters  Patent— 
Section  257,  Code  of  Civil  Procedure— Section 
23,  Act  XXIII.,  1861— Execution-sale— Irregu- 
larity— Purchase  by  vakeel. 

Case  No.  12  of  1869. 

Appeal  under  Section  /J  of  the  Letters 
Patent  from  a  decision  passed  by  the 
Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
two  of  the  Judges  of  this  Court,  dated  the 
4th  December  1869,  in  Miscellaneous  Re- 
gular Appeal  No.  2 $8  of  1869,  the  said 
Judges  being  divided  in  opinion.* 

Nundeeput  Mahta  (Decree-holder), 
Appellant, 

versus 

Mr.  Alexander  Shaw  Urquhart  (Judgment- 
debtor),  Respondent. 

Messrs.  C.  Gregory  and  R.  E.  Twiddle 
for  Appellant. 

Mr.  Cowell  for  Respondent 

Where  two  Judges  of  a  Division  Court  differ,  instead 
of  a  reference  and  a  re-argument  before  one  or  more 
other  Judges,  as  provided  by  Section  23,  Act  XXIII.  of 
1 86 1,  the  practice  under  Section  36  of  the  Letters  Patent 
of  1S65  is,  that  the  judgment  of  the  senior  Judge  pre* 
vails,  subject,  however,  to  the  provision  of  Section  15 
— that  whenever  two  or  more  Judges  of  the  Hijrh  Court 
or  Division  Court  are  equally  divided  in  opinion,  an 
appeal  lies  to  the  High  Court  from  such  judgment* 
The  whole  of  these  provisions  qualify  the  provision 
of  Section  257,  Act  VI 1 1,  of  1S59.  On  appeal  to  the 
High  Court,  that  which  is  the  final  judgment  of  that 
Court  will  be  final. 

Where  both  the  Judges  composing  a  Division  Bench 
agree  in  their  finding  on  a  certain  point,  the  High 
Court  has  no  power  in  an  appeal  under  Section  15  of  the 
Letters  Patent  to  question  that  finding. 


*  12  W.  R.  492. 
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In  order  to  set  aside  an  execution-sale  on  the  ground 

of  irregularity,   the  judgment-debtor   must  show  not 

only  that  injury  may  have  been  sustained,  but  that 

substantial  injury  has  in  fact  been  sustained  from  the 

.irregularity. 

<     It  is  improper  for  a  vakeel,  after  acting  in  regard  to 
'  the  execution  of  a  decree  on  behalf  of  the  judgment- 
debtor,  to  make  himself  in  any  way  interested  in  con- 
junction with  the  decree-holder  in  a  purchase  of  the 
property  sold  in  execution. 

Norman,  C.  J. — Roy  Nundeeput  Mahta 
had  a  decree    against    Mr.    Urquhart    for 
Rupees  43,000.     In  execution  of  that  decree, 
he  applied  in  November  1867  for  an  attach- 
ment of   the   rights   and    interests    of    Mr. 
Urquhart  in  the  Poopree  Factory  and  other 
properties,   specifying  them.     The  schedule 
set  out  the  particular   properties   in   detail, 
item  by  item,  most  of  the  items  being  de- 
scribed as  appertaining  to  the  Poopree  Fac- 
tory, bat  some  being  apparently  independent 
of  that  factory.     Pending  that  application 
for    execution,    Mr.    Urquhart    applied   for 
the  appointment  of  a  manager  under  Sec- 
tion   243.     The  application    made   by   Mr. 
Urquhart  in  that  instance  was  made  through 
Mr.  Lingham,  a  pleader,  who  previous  to 
that  had    been  acting   as   vakeel   for   Roy 
Nundeeput  Mahta.     The  decree-holder,  Roy 
Nundeeput  Mahta,  not  objecting,  an  order 
was  made  for  the  appointment  of  a  mana- 
ger,   and    the    property    continued    under 
the  management  of  the  person  so  appointed 
for  a  year  till  the   end   of   1868.     At  the 
commencement   of    1869,    Roy   Nundeeput 
Mahta  applied  by  petition,  alleging  that  the 
property  was  deteriorating  in  value,  that  there 
was  no  probability  of  his  obtaining  satisfac- 
tion under  his  decree  by  allowing  the  pro- 
perty to  remain   under   management.     He 
applied  to  the  Court  to  withdraw  the  order 
for  the  appointment  of   the    manager,   and 
asked  for  an  order  that  the  property  should 
be  sold.     On   the    13th   January    1869,   an 
order  was  made  for  the  sale,  Mr.  Lingham, 
who  appeared   on   that    occasion   again   as 
vakeel  for  the    debtor,    consenting    to    an 
order  for  sale,  that  a  date  should  be  fixed 
for  such  sale,  and  the  property  sold  according 
to  the  inventory.      The    15th  of   February 
was  fixed  for  the  sale.     The  proclamations 
were  made  as   provided   for   by  the   249th 
Section,  and  an  advertisement  was  published 
in  the  Englishman  of  the   13th  of    Janu- 
ary.    The  advertisement  published   in   the 
Englishman    mentioned    that    the    Poopree 
Factory  with   its   rights  and   appurtenances 
would  be  sold,  but  in  the  notifications  pub- 
lished as  directed  by  Section  249,  it  appears 
to  be  found  by  Mr.  Justice  Kemp  and  Mr.  I 
Justice  Glover,  and  we  must  take  it  to  be 


the  fact,  that  the  parcels  were  numbered 
.separately,  and  the  proclamation  took  place 
in  such  a  manner  as  to  make  it  appear  that 
they  would  be  sold  separately. 

Prior  to  the  day  of  sale,  several  objec- 
tions were  made  under  Section  246  to  the 
sale  of  different  portions  of  the  property 
on  the  ground  that  they  did  not  belong  to 
the  Poopree  Factory,  and  that  Urquhart, 
the  person  against  whom  execution  was 
sought,  had  no  interest  in  them,  as  his 
right  had  been  alienated.  The  Subordinate 
Judge  ordered  that  three  parcels  of  property 
to  which  these  objections  applied  should 
be  excepted  from  the  sale  which  was  to 
come  on  on  the  1 5th  of  February ;  and  he, 
at  the  same  time,  fixed  the  2nd  March  for 
investigation  of  the  claim. 

On  the  15th  of  February,  the  sale  took 
place.  The  properties  attached,  excepting 
such  portions  as  had  been  excepted  by  the 
order  I  have  alluded  to,  were  put  up  for 
sale,  and  were  sold  in  one  lot  for  the  sum  of 
37,000  rupees.  The  decree-holder  became 
the  purchaser.  It  appears  that  on  that  same 
15th  of  February,  the  decree-holder  Roy 
Nundeeput  Mahta  had  applied  for  and  ob- 
tained leave  to  bid  and  to  file  a  receipt  in 
lieu  of  making  a  deposit  on  account  of  the 
price,  and  it  was  ordered  that  if,  after  con- 
firmation of  sale,  there  should  be  any  neces- 
sity for  taking  a  cash  payment  from  him,  he 
should  then  make  a  payment  in  cash.  One 
of  the  properties  to  the  sale  of  which  objec- 
tion under  Section  246  had  been  made,  viz.% 
the  Bongong  Factory,  was  sold  on  the  2nd 
March,  and  fetched  7,500  rupees.  After 
the  sale  the  debtor  made  an  application  to 
the  Court  to  set  aside  the  sale  on  the  ground 
of  irregularity  in  conducting  and  publishing 
the  sale,  and  his  objections  came  on  to  be 
heard  before  Baboo  Bhooputty  Roy,  the 
Officiating  Subordinate  Judge  of  Tirhoot,  on 
the  20th  of  March  1 869. 

The  Subordinate  Judge  found  that  there 
was  no  irregularity,  and  that  the  sale  of  the 
whole  concern  in  gne  lot  did  not  constitute 
a  sufficient  irregularity,  to  invalidate  the 
sale.  One  of  the  objections  made  before 
him  was  that  the  building  should  have  been 
sold  by  itself,  and  that  if  so  sold  by  itself 
it  would  have  produced  enough  to  satisfy 
the  claim  of  the  decree-holder.  The  Subor- 
dinate Judge  says :  "  The  two  witnesses 
"  examined  by  the  objector  do  not  support 
"  his  allegation.  Their  evidence  runs  this* 
"  wise — viz.,  that  the  value  of  the  whole  con- 
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cern  was  higher  than  what  has  been  bid 
for  it,  but  they  do  not  prove  that  the  sale 
of  the  whole  concern  in  one  lot  has  been 
the  cause  of  the  low  price."  He  also  says : 
The  objector,  who  himself  with  his 
pleader  attended  the  examination  of  his 
witnesses,  did  not  attempt  to  put  questions 
to  them,  and  try  to  prove  by  their  evi- 
dence that  the  sale  of  the  factory-building 
itself  would  have  raised  a  sum  sufficient 
to  cover  the  amount  due."  He  says  that 
the  first  objection  falls  to  the  ground." 

The  Subordinate  Judge  then  deals  with 
the  second  objection,  that  intending  pur- 
chasers (by  which,  I  suppose,  he  means  the 
persons  who  were  present  there  with  the 
intention  of  buying)  u  were  under  the  im- 
"  pression  that  the  factory-building  should 
"  be  sold,  and  that,  therefore,  the  sale  of  the 
"  whole  concern  in  one  lot  is  an  irregularity 
"  which  caused  the  low  price."  He  says 
that  the  advertisement  in  the  Englishman 
must  have  removed  the  doubt  if  they  had 
any;  that  the  debtor  did  not  bring  the 
intending  purchasers  in  the  witness-box,  and 
did  not  prove  by  their  testimony  that  the 
sale  of  the  whole  concern  in  one  lot  has  caused 
any  material  injury  to  him.  He  says :  '*  It  is 
very  satisfactorily  proved  that  the  debtor 
sustained  no  injury  by  reason  of  the  sale 
"  of  the  whole  concern  in  one  lot." 

The  Subordinate  Judge,  accordingly,  re- 
jected the  application  of  the  debtor,  and  con- 
firmed the  sale.  From  that  order  confirm- 
ing the  sale,  an  appeal  was  presented  to  this 
Court  under  the  257th  Section  of  Act  VIII. 
of  1859. 

The  appeal  came  on  to  be  heard  before 
Mr,  Justice  Kemp  and  Mr.  Justice  Glover. 
Mr.  Justice  Kemp's  decision  was  that  the 
judgment  of  the  Subordinate  Judge  should 
be  reversed.  That  decision,  according  to 
the  provisions  of  the  36th  Section  of  the 
Charter  of  1865,  prevailed,  and  the  decision 
of  the  Subordinate  Judge  was  accordingly 
reversed. 

From  that  decision,  an  appeal  was  pre- 
sented to  this  Court  under  the  provisions  of 
the  15th  Section  of  the  Chapter  of  1865. 

The  first  question  arises  on  a  preliminary 
objection  by  Mr.  Cowell  on  the  part  of  the 
respondent.  He  contended  that  by  Section 
237,  if  the  objection  be  disallowed  and  an 
order  is  made  confirming  the  sa]e,  an  appeal 
lies,  but  the  order  passed  on  the  appeal  is 
final.     Mr.  Cowell,  referring  to  that  Section, 
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contended  that  the  order  of  Mr.  Justice 
Kemp,  which  was  a  binding  judgment  accord- 
ing to  the  provisions  of  the  15th  Section 
of  the  Charter  of  1865,  was  an  order  passed 
on  appeal,  and  therefore  final  under  the 
provisions  of  the  257th  Section  of  Act  VIII. 
of  1859. 

We  are  of  opinion  that  that  objection 
cannot  prevail.  Before  the  Charter  of  1865, 
if  in  a  Court  consisting  of  only  two  Judges 
there  was  a  difference  of  opinion  upon  a 
point  of  law,  it  was  provided  by  Section 
23  of  Act  XXIII.  of  1 861,  that  the  Judges 
should  state  the  point  on  which  they  differ- 
ed, and  the  case  would  have  been  re-argued 
on  that  question  before  one  or  more  of  the 
other  Judges,  and  would  have  been  deter- 
mined according  to  the  opinion  of  the  major- 
ity of  the  Judges  by  whom  the  appeal  was 
heard. 

Act  VIII.  of  1859  and  the  amending  Act 
XXIII.  of  1 86 1  are  Acts  to  simplify  the 
procedure  of  Courts  of  judicature  not  estab- 
lished by  Royal  Charter.  Those  Acts  were 
put  in  force  as  regulating  the  practice 
of  this  Court  by  the  37th  Section  of  the 
Charter  of  1862.  The  Charter  of  1862  ex- 
pired at  the  end  of  1865,  and  by  the  37th 
Section  of  the  Charter  of  1865  it  was  pro- 
vided that  it  shall  be  lawful  for  the  High 
Court  from  time  to  time  to  make  rules  and 
orders  for  the  purpose  of  regulating  all  pro- 
ceedings in  civil  cases  which  may  be 
brought  before  it,  "  provided  always  the 
"  said  High  Court  shall  be  guided  in  mak- 
"  ing  such  rules  and  orders  as  far  as  possible 
"  by  the  provisions  of  the  Code  of  Civil 
"  Procedure,  being  an  Act  passed  by  the  Go- 
"  vernor-General  in  Council,  and  being  Act 
44  No.  VIII.  of  1859,  and  the  provisions  of 
"  any  law  which  has  been  made,  amending 
"  or  altering  the  same,  by  competent  legis- 
"  lative  authority  for  India." 

By  certain  rules  which  were  passed  by 
the  Court  on  the  28th  of  December  1865, 
it  was  ordered  that  all  proceedings  in  civil 
cases  which  shall  be  brought  before  the 
Court  (except  those  in  the  admiralty,  vice- 
admiralty,  testamentary,  and  intestate  juris- 
diction) should  be  regulated  by  Act  VIII. 
of  1859  and  Act  XXIII.  of  1861,  and  by 
such  other  Acts  and  by  such  rules  and  orders 
of  the  High  Court  as  were  in  force  and 
regulated  the  procedure  of  the  said  Court 
at  the  time  of  the  publication  of  the  said 
Letters  Patent,  except  so  far  as  the  same 
are  at  variance  with  the  provisions  of  the 
said  Letters  Patent. 
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Now,  the  provisions  of  Section  23  of  Act 
XXIII.  of  1 86 1  are  at  variance  with  the 
provisions  of  the  36th  Section  of  the  Char- 
ter of  1865,  and,  consequently,  instead  of 
a  reference  and  a  re-argument,  where  two 
Judges  differ,  before  one  or  more  other 
Judges,  the  practice  under  Section  36  is 
that  the  judgment  of  the  senior  Judge  pre- 
vails, subject,  however,  to  the  provisions  of 
Section  1 5 ;  that  whenever  two  or  more 
Judges  of  the  High  Court  or  Division  Court 
are  equally  divided  in  opinion,  an  appeal 
lies  to  the  High  Court  from  such  judgment, 
that  is,  the  judgment  of  the  senior  Judge. 
Therefore  the  Charter  of  1865  substitutes 
for  the  practice  under  Act  XX III.  of  1861, 
by  which  a  re-argument  took  place  before 
two  Judges  or  one  or  more  of  the  other 
Judges,  a  decision  by  two  Judges  in  the 
first  instance,  subject  to  an  appeal  which 
is  given  by  Section  1 5  of  the  Charter.  The 
whole  of  those  provisions  must  be  treated, 
in  our  opinion,  as  qualifying  the  provisions 
of  Section  257.  On  appeal  to  the  High 
Court,  that  which  is  the  final  judgment  of 
the  High  Court  will  be  final. 

The  questions  which  came  before  Mr. 
Justice  Kemp  and  Mr.  Justice  Glover  were 
two,  and  they,  in  fact,  involved  two  distinct 
issues ;  first,  whether  there  had  been  a  ma- 
terial irregularity  in  conducting  the  sale; 
and,  secondly,  whether  the  applicant  proved 
to  the  satisfaction  of  the  Court  that  be 
had  sustained  substantial  injury  by  reason 
of  such  irregularity.  They  are  two  distinct 
issues — two  distinct  questions.  On  either 
of  those  questions,  the  answer  of  the  Divi- 
sion Court,  if  adverse  to  the  petitioner, 
would  have  involved  the  dismissal  of  his 
appeal. 

On  the  first  question,  viz.,  whether  there 
had  been  a  substantial  irregularity  in  the 
conduct  of  the  sale,  there  was  no  difference 
of  opinion  between  the  two  learned  Judges 
before  whom  the  question  was  argued.  They 
went  into  the  facts,  examined  the  docu- 
ments, and  satisfied  themselves  that  there 
had  been  an  irregularity  in  conducting 
the  sale.  The  irregularity  alleged  consisted 
in  selling  the  property  in  a  lump  instead  of 
selling  it  in  separate  lots,  as  advertized  in  the 
notifications  required  by  the  249th  Section. 

I  may  say  in  passing  that  I  consider  that, 
if  property  is  advertized  in  separate  lots,  it 
is  an  irregularity  to  sell  it  in  a  lump  with- 
out any  intimation  that  it  is  to  be  so  sold. 
Section  249  requiring  a  specification  of  the 
property  to  be  sold  means  a  specification  of 


the  particular  items  of  the  property  to  be  sold, 
and  the  selling  of  an  entire  property  is  not 
the  same  thing  as  selling  separate  items, 
parcels  of  such  entire  property. 

Cases  may  be  easily  imagined  where  it  may 
be  for  the  benefit  of  all  parties  that  a  pro- 
perty which  has  been  advertized  for  sale  in 
several  lots  should  be  sold  in  one  lot.  Such 
a  sale,  though  irregular,  may  take  place  in 
good  faith  and  be  advantageous  to  the  debtor. 
On  the  other  hand,  it  may  be  that  such  a  sale 
would  be  productive  of  the  greatest  possible 
injury  to  the  debtor. 

If  a  property  is  advertized  for  sale  in  a 
very  large  number  of  small  parcels,  notice 
would  be  given  to  purchasers  who  would  be 
capable  of  purchasing  only  small  lots  of 
land,  and  persons  capable  of  buying  the  es- 
tate as  a  whole  would  probably  not  attend 
such  a  sale,  as  they  would  probably  not  like 
to  run  the  risk  of  competing  for  a  great 
number  of  small  parcels  with  a  view  of  se- 
curing the  entire  estate. 

I  put  an  illustration  during  the  argument. 
Suppose  an  estate  consisting  of  1,000  acres 
of  land  were  advertized  for  sale  in  small 
building  lots,  capitalists  who  could  purchase 
an  entire  estate  would  not  receive  the  invita- 
tion which  the  246th  Section  is  intended  to 
ensure  for  the  benefit  of  a  judgment-debtor, 
and  probably  would  not  be  in  attendance  at 
the  sale.  In  the  present  case  there  seems 
some  little  doubt  as  to  the  exact  nature  of 
the  notification.  The  documents  have  been 
examined  and  the  point  fully  gone  into 
and  determined  by  Mr.  Justice  Kemp  and 
Mr.  Justice  Glover,  and  they  are  agreed 
that  the  sale  did  not  take  place  in  accordance 
with  the  terms  of  the  notification.  Now,  on 
that  point  or  issue  raised  and  decided  by 
them,  there  is  no  difference  of  opinion. 

The  36th  Clause  of  the  Charter  of  1865 
provides  that,  "  if  the  Judges  are  divided  in 
"  opinion  as  to  the  decision  to  be  given  on 
"  any  point,  such  point  shall  be  decided  ac- 
"  cording  to  the  opinion  of  the  majority  of 
"  the  Judges,  if  there  shall  be  a  majority ;  but 
"  if  the  Judges  shall  be  equally  divided,  then 
"  the  opinion  of  the  senior  Judge  shall  pre- 
"  vail." 

The  point  on  which  the  learned  Judges 
differed  was,  whether  the  applicant  proved 
that  there  had  been  any  material  injury  by 
reason  of  the  irregularity.  The  15th  Sec- 
i  tion  gives  an  appeal  from  the  judgment  of 
two  Judges  whenever  such  Judges  are  equal- 
ly divided  in  opinion. 
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In  the  case  which  has  already  come  before  : 
the  Chief  Justice  and  two  Judges  on  the 
construction  of  Section  15,  it  has  been  deter- 
mined that  an  appeal  only  lies  in  respect  of 
that  part  of  the  judgment  upon  which  the 
two  Judges  differ. 

Now,  in  that  case,  the  judgment  was  capa- 
ble of  being  separated,  because  it  related  to 
different  parcels  of  property.  Here  it  is  capa- 
ble of  being  separated  in  so  far  as  it  is  a  judg- 
ment on  different  issues,  each  of  which  was 
on  a  point  on  which  a  decision  in  favor  of 
the  decree-holder  might  have  proceeded. 
We  think  that  the  issue,  in  fact,  which  has 
been  disposed  of  and  decided  by  the  two 
Judges,  not  being  a  judgment  or  decision 
where  those  Judges  are  equally  divided  in 
opinion,  is  not  a  decision  on  which  an  appeal 
lies,  and  that  we  must  accept  their  finding  on 
that  distinct  and  separable  issue  as  final  and 
binding  upon  us. 

The  only  question,  then,  which  we  have 
to  determine  is  whether  it  is  proved  that 
the  applicant  has  sustained  substantial  in- 
jury by  reason  of  the  irregularity.  Mr. 
Justice  Kemp  says  :  "  It  is  impossible  to  say 
44  that  if  the  two  factories  had  been  sold  sepa- 
"  rately,  it  may  not  have  been  that  purchasers 
"  would  have  been  found  for  each  lot." 

Now,  it  seems  to  me,  that  that  is  not  a 
sufficient  finding.  It  is  not  sufficient  to 
show  that  it  is  possible  that  injury  may  have 
been  sustained  by  the  applicant.  He  must 
show  affirmatively  to  the  satisfaction  of  the 
Court  that  substantial  injury  has,  in  fact, 
been  sustained  from  the  irregularity.  There- 
fore, if  the  matter  is  left  in  doubt,  and  Mr. 
Justice  Kemp  seems  to  admit  that  it  is  left 
in  doubt,  whether  purchasers  could  be  found 
to  buy  the  estate,  if  sold  in  separate  lots, 
that  is  not  a  sufficient  finding  to  justify  the 
setting  aside  of  the  sale. 

The  evidence  that  the  property  had  been 
sold  at  an  undervaluation  is,  in  my  opinion, 
extremely  unsatisfactory.  The  witness  on 
whom  the  applicant  mainly  relies  proves 
that  some  two  or  three  years  ago  he  sold  a 
4 -annas  share  of  this  factory  for  40,000 
rupees.  The  factory  was  at  that  time  in 
a  very  flourishing  condition  ;  3,500  beegahs 
of  land  were  then  under  cultivation ;  and 
if  the  factory  were  now  in  the  same  condi- 
tion, and  if  the  prospects  of  indigo  were 
the  same  now  as  they  were  then,  it  would 
go  to  show  that  the  entire  value  would  be 
1,60,000  rupees.  But  that  witness  was 
cross-examined,   and   on    cross-examination 


he  admitted  that  the  factory  had  been  of  a 
different  value;  that  he  and  Mr.  Urquhart 
had  purchased  the  entire,  factory  a  few  years 
ago  for  60,000  rupees.  That  was  in  1859. 
At  that  time  1,800  beegahs  of  land  were 
under  cultivation.  He  admits  that  the  fac- 
tory was  now  gone  down  very  much.  No 
question  was  put  to  him  in  re-examination 
that  though  the  factory  had  gone  down, 
whether  any  thing  like  1,800  beegahs  still 
remained  under  cultivation.  There  is  no- 
thing to  lead  us  to  infer  that  that  which  re- 
presented the  value  in  1859  was  the  value 
at  the  present  day.  He  was  asked  what 
was  the  value  at  the  present  day,  and  he 
said  that  he  did  not  know,  but  that  37,000 
rupees,  which  was  the  value  for  which  the 
Poopree  Factory  sold  on  the  15th  of  Febru- 
ary 1869,  was  rather  little. 

Now,  if  we  take  the  Poopree  Factory  to  be 
what  was  sold  on  the  15th  February,  it  real- 
ized 37,000  rupees.  If  what  was  spoken 
of  by  the  witness  as  the  Poopree  Factory  for 
which  the  witness  thought  that  37,000 
rupees  was  rather  little,  included  also  the 
Bongong  Factory,  which  was  sold  on  the  2nd 
March,  the  entire  property  fetched  44,500 
rupees. 

Now,  nothing  could  have  been  more  easy 
than  for  the  applicant  to  have  shown  what 
was  the  real  value  of  the  factory,  and  what 
he  would  probably  have  realized  if  the  lands 
belonging  to  it  had  been  sold  as  zemindaries 
in  separate  lots.  He  had  been  in  possession 
for  years  ;  he  must  have  known  how  many 
beegahs  of  land  were  under  cultivation, 
what  was  the  average  rental  of  land  of  si- 
milar kind  in  the  neighbourhood,  and  what 
he  could  have  realized  if  he  had  let  it  out 
to  ryots  in  separate  parcels.  No  evi- 
dence whatever  has  been  given  on  these 
points,  and  therefore,  it  appears  to  me, 
that  when  the  evidence  of  the  principal 
witness  of  the  debtor  is  fully  understood, 
there  is  nothing  to  justify  us  in  coming  to 
the  conclusion  that  the  debtor  sustained 
any  substantial  injury  by  the  sale  of  the 
factory  as  a  whole  instead  of  selling  it  in 
separate  lots. 

The  result  is  that,  in  my  opinion,  the 
decision  of  Mr.  Justice  Kemp  must  be 
reversed,  and  that  the  judgment-debtor 
must  pay  the  costs  both  in  this  Court  and 
in  the  Lower  Courts. 

Mr.  Cowell  has  brought  to  our  atten- 
tion a  matter  which,  I  think,  ought  not  to 
pass  without  observation.  We  find  that  in 
this  case  the  property  has  been  purchased 
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by  the  decree-holder,  and  after  the  objec- 
tions of  the  debtor  to  the  sale  had  been 
rejected  by  the  Subordinate  Judge,  an  ap- 
plication is  made  by  the  decree-holder  to 
allow  Mr.  Lingham's  name  to  be  inserted  as 
a  sharer  to  the  extent  of  6  annas.  That  ap- 
plication was  made  by  Roy  Nundeeput 
Mahta  on  the  5th  of  April.  Now,  I  entirely 
concur  with  what  has  been  said  by  the 
Chief  Justice  in  the  case  referred  to  in  the 
3rd  Weekly  Reporter,  page  14,  Miscellaneous 
Rulings,  that  it  is  always  necessary  to  watch 
with  jealousy  sales  made  in  execution  of 
decrees,  especially  when  it  appears  that  the 
property  has  been  sold  much  below  its  value, 
and  that  the  execution- creditor  was  the  pur- 
chaser. Vigilance  becomes  still  more  ne- 
cessary when  we  find  that  a  person  who  had 
been  acting  as  pleader  for  the  judgment- 
debtor  is  joined  as  a  partner  in  the  purchase 
with  the  decree-holder. 

In  the  case  of  an  attorney,  a  question  of 
this  kind  came  before  the  House  of  Lords  in 
Austin  and  Chambers,  reported  in  6  Clark 
and  Finnelly,  page  1.  The  property  of 
one  Austin  was  put  up  for  sale  under  writs 
of  execution'  against  him.  Chambers,  his 
attorney,  attended,  and  having  made  the 
largest  bidding,  was  declared  the  pur- 
chaser, and  he  paid  the  purchase- money. 
That  sale  took  place  in  1795.  A  bill  in 
Chancery  was  filed  to  set  aside  the  sale.  The 
exact  date  of  the  bill  does  not  appear,  but  the 
answer  which  must  have  been  put  in  very 
shortly  afterwards,  was  put  in  in  February 
1830  ;  so  that  was  35  years  after  the  sale. 
The  House  of  Lords  says  :  "  There  were  two 
"  points  made  for  the  appellant  impeaching 
"  the  sale  :  one  was  that  when  the  owner  of 
"  the  property  found  that  there  must  be  a 
"sale,  he  desired  Mr.  Chambers  to  attend, 
"  and  buy  it  for  him  as  his  agent.  The 
"  other  point  was  that  Mr.  Chambers  being 
"  his  attorney  and  bound  to  do  the  best  he 
"  could  for  his  employer ■,  could  not  support 
"  a  purchase  which  he  had  made  of  his 
"  client's  property"  Lord  Cottenham  says  : 
"I  have  no  hesitation  in  saying  that  if 
"  either  of  those  propositions  were  made 
"  out  in  the  affirmative,  the  appellant  would 
"  be  entitled  to  recover  this  property,  mak- 
"  ing  of  course  compensation,  or  re-pay- 
"ment  rather,  to  Mr.  Chambers  of  the 
"  moneys  which  he  has  expended  upon  the 
"  property,  it  being  quite  clear,  according 
to  the  doctrine  of  a  Court  of  equity,  that 
an  agent  or  solicitor  acting  at  the  time  as 
"  solicitor  for  the  vendor,  cannot  himself 
"  purchase  it  for  his  own  benefit." 


It 
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The  ultimate  result  of  that  case  was  that 
the  House  of  Lords  directed  certain  issues 
to  be  tried,  and  one  of  the  issues  was  whe- 
ther Chambers  was  the  attorney  of  Austin 
at  the  time  of  the  purchase,  and  the  Jury 
found  a  verdict  for  the  plaintiff  on  that  is- 
sue ;  and  therefore  after  the  lapse  of  35 
years,  a  purchase  by  an  attorney  under  those 
circumstances  was  set  aside. 

In  the  present  case,  it  is  true  that  Mr. 
Lingham  does  not  appear  to  have  been  the 
vakeel  for  Mr.  Urquhart  in  the  earlier  part  of 
the  litigation,  and  therefore  I  give   him  the 
benefit  of  that.     He  was  not  the  general  va- 
keel of  Mr.  Urquhart.  But  he  acted  for  him  in 
the  matter  of  the  proceedings  in  execution. 
He  was  employed  to  obtain  the  order  for  the 
appointment  of  a  manager.     He   acted  for 
Mr.   Urquhart   in    consenting   to    the   order 
for  the  sale  in   the  manner  I  have   stated. 
There  is  nothing  to  show  that  he  was  not  the 
vakeel  of  Mr.  Urquhart  down  to  the  time  of 
the  sale,  and  I  think  that  except  with  the  ex- 
press consent  of  Mr.  Urquhart,  he  was  not 
justified  in  bidding  at  the  sale.    The  fact  that 
he  joined  as  purchaser  with  the  decree- holder 
has   throughout   the   case   cast   the   greatest 
suspicion  on  the  case  of  the  decree-holder. 
Whether  Mr.  Lingham  can  sustain  his  pur- 
chase,  or   whether    Roy   Nundeeput   Mahta 
can   support  a  purchase  made  jointly  with 
the  vakeel  of  the  debtor  to  the  prejudice  of 
the  person  whose  interests  it   was  the  duty 
of  that  vakeel  to  protect ;  whether  the  sale  as 
regards  either  or  both  of  these  parties  can  be 
set  aside,  are  matters  which  must  de  decided 
in  a  separate  suit,  should  it  be  brought.     If 
there  had  been  any   substantial   evidence  to 
prove  that  the  property  had  been  sold  at  an 
under  value  by  being  sold  in  a  lump  instead 
of  in  separate  lots  as  advertized,  I  should  have 
thought  that  the  fact  that  the  decree-holder 
and  the  vakeel  of  the  debtor  are  found  com- 
bining as  purchasers  a  strong  circumstance, 
showing  that  such  evidence  might  safely  be 
relied  on.     But  I  cannot,  in  the  absence  of 
proper  evidence  of  the  value  of  the  properly, 
and  that  it  could  have  been  sold  under  other 
circumstances  at  higher  price,  merely  because 
the  decree-holder  purchased  along  with  the 
vakeel  of  the  judgment-debtor,  assume  that 
it  would  have  realized -more  money  if  sold  in 
separate  lots.     If  the  applicant  has  a  remedy 
against  Mr.  Lingham  or  the  decree-holder, 
because   Mr.  Lingham  joined  with  the   de- 
cree-holder in  purchasing,  his  right  is  one 
which  cannot  be  enforced  under  the  257th 
Section.     That  equity  must  be  worked  out, 
if  at  all,  by  a  regular  suit. 
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Bayley,  J. — I  am  of  the  same  opinion,  vis., 
that  the  judgment  of  Mr.  Justice  Kemp 
must  be  reversed  and  that  of  Mr.  Justice 
Glover  affirmed.  • 


There  are  three  points  for  us  to  decide. 
Firstly,  whether,  as  contended  by  Mr.  Cowell 
for  the  respondent,  and  with  reference  to 
the  provisions  of  Section.  257,  Act  VIII.  of 
1859,  an  appeal  does  not  lie  before  us.  For 
the  reasons  given  by  the  Chief  Justice,  I 
concur  with  him  in  thinking  that  an  appeal 
does  lie. 

The  second  point  before  us  is  whether, 
notwithstanding  both  the  learned  Judges  in 
the  Division  Bench  agreed  in  thinking  that 
in  this  case  there  was  an  irregularity  in 
the  conduct  of  the  sale,  it  is  open  to  us  now 
to  see  that  in  fact  there  was  no  such  irregu- 
larity. I  am  of  opinion  that  it  is  not,  and 
that  where  both  the  learned  Judges  compos- 
ing the  Division  Bench  have  agreed  in  their 
finding  upon  a  certain  point,  we  have  no 
power  in  an  appeal  like  this  to  question  that 
finding. 

The  words  of  Section  36  of  the  Charter 
of  1865  are:  "And  if  such  Division  Court 
*"  is  composed  of  two  or  more  Judges,  and 
"  the  Judges  are  divided  in  opinion  as  to  the 
li  decision  to  be  given  on  any  point,  such 
(ipoint  shall  be  decided,  according  to  the 
44  opinion  of  the  majority  of  the  Judges,  if 
'•  there  shall  be  a  majority  ;  but  if  the  Judges 
"  should  be  equally  divided,  then  the  opi- 
i:  nion  of  the  senior  Judge  shall  prevail." 

• 

The  words  are  perfectly  clear  and  unmis- 
takeable,  and  had  it  been  the  intention  of 
the  Charter  Act  to  provide  that  the  whole 
judgment  should  be  open  to  appeal,  I  do 
not  think  that  such  precise  and  distinct 
words  would  have  been  used  as  to  the 
"point "  of  difference.  It  is  also  clear  from 
the  judgment  of  Mr.  Justice  Glover  that 
there  is  only  one  point  upon  which  the 
appeal  has  come  before  us.  Mr.  Justice 
Glover  says:  "I  concur  in  what  has  fallen 
••from  Mr.  Justice  Kemp  with  regard 
"to  the  property  sold,  and  I  also  con- 
cur in  thinking  that  the  selling  of  this 
*•  property  in  a  lump,  instead  of  selling  it 
"in  separate  lots,  as  advertised  for  sale 
"  in  the  notification,  was  an  irregularity  in 
"the  conduct  of  the  sale;  but  I  am  not 
"prepared  to  assent  to  that  part  of  his 
"judgment  which  makes  the  irregularity 
"one  which  has  been  productive  of  conse- 
quent damage  to  the  judgment-debtor." 
Under  such  circumstances,  I  do  not  think 
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that  we  can  hear  an  appeal  upon  any  point 
other  than  that  "point"  upon  which  the  two 
Judges  have  come  to  two  very  different 
opinions. 

The  third  point  before  us  is  whether  by 
reason  of  the  irregularity  in  the  conduct  of 
the  sale,   any  substantial   injury   has   been 
caused  to  the  judgment-debtor,  the  objector, 
in  this  case.     This  question  turns  entirely 
upon  the  evidence,  and  looking  to  all  the 
circumstances   in   this   case  shown  by  that 
evidence  as  to  the  condition  of  the  Poopree 
Factory,  and  as  to  the  state  and  value  of  the 
indigo  market  generally,  as  also  to  the  fact 
that  the  auction-sale  was  held  in  execution 
of  a  decree  under  a  mortgage,  I  cannot  find 
upon  the  evidence  of  Munnoo  Lall  relied 
upon  by  the  judgment-debtor,  nor  of  Mr. 
Ellis,  any  thing  lo  show  that  the  value  of 
the  property  was  materially  lower  than  the 
market-value    under    similar  circumstances 
as  we  have  before  us.     Munnoo  Lall  says 
that  he  considers  the  price  fetched,  viz.,  the 
sum  of  Rupees  37,000,  to  be  a  little  less 
than  what  the  property  ought  to  have  fetch- 
ed, but  how  much  less  it  was,  or  how  much 
more  than  Rupees  37,000,  the  real  value  of 
the  property  was,  he  could  not  state.     Mr. 
Ellis  also   cannot   say   what   the  price  (by 
which  word  I  think  he  meant  value)  of  the 
concern  was.     It   is    true,    no    doubt,    that 
several  persons  mentioned  that  the  property 
was  worth  a  larger  price,  but  they  clearly 
did   so   upon   certain   considerations  which 
would    not    ordinarily    exist.     One    witness 
made   the   value   he   stated   conditional  on 
having  a  good  and  safe  title  to  the  land. 

On  the  whole,  I  am  of  opinion  that  there 
is  no  such  evidence  on  the  record  as  would 
justify  the  Court  in  holding  that  there  was 
a  substantial  injury  caused  to  the  judgment- 
debtor  in  consequence  of  any  irregularity  in 
the  conduct  of  the  sale. 

I  also  fully  concur  with  all  that  has  been 
said  by  the  learned  Chief  Justice  with  re- 
gard to  the  impropriety  of  a  vakeel  making 
himself  in  any  way  interested  in  a  purchase 
in  conjunction  with  the  decree-holder,  after 
having  acted  in  regard  to  the  execution, 
id  est,  after  the  decree,  on  behalf  of  the  op- 
posite party,  the  judgment- debtor,  Urquhart. 
Further,  I  cannot  understand  how  the 
Subordinate  Judge  in  this  case  could  have 
passed  an  order  upon  the  petition  of  the 
27th  June  apparently  without  any  notice 
upon  the  opposite  party. 

Hothouse,  J. — I  agree  with  the  Chief 
Justice. 
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The  23rd  February  1870. 
Preseni : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  H.  V. 
Bayley  and  Sir  Charles  Hobhouse,  Bart., 
Judges. 

Enhancement  of  rent — Issues— Section  65,  Act 

X.  of  1859. 

Case  No.  1  of  1870. 

Appeal  under  Section  ij  of  the  Letters 
Patent  against  the  decision  of  the  Horible 
L.  S.  Jackson  and  Dwarkanath  Milter, 
two  of  the  Judges  of  this  Court,  dated 
the  25th  November  iS6g,  in  Special  Ap- 
peal No  1208  of  1868,*  the  said  Judges 
being  divided  in  opinion. 

Hurruck  Singh  and  another  (Defendants), 

Appellants, 

versus 

Toolsee  Ram  Sahoy  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Romesh  Chunder  Miller  for  Re- 
spondent. 

fn  a  suit  for  enhancement  of  rent  where  the  defend- 
ants pleaded  only  that  their  rent  had  been  unchanged 
for  more  than  20  years,  and  did  not  plead  or  give  any 
evidence  of  a  right  to  hold  at  fixed  rates  on  the  ground 
of  the  rent  having  been  unchanged  since  the  Per- 
manent Settlement,  the  Deputy  Collector  was  held  (by 
Norman,  C.  J. and  Hobhouse,  J.,)  to  have  been  right  in 
not  trying  the  issue  whether  they  had  held  at  rates  which 
had  not  Seen  changed  since  the  Permanent  Settlement. 

•  The  25th  November  1S69. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath  Mitter, 

Judges. 

Case  No.  120S  of  1S6S  under  Act  X.  of  1S59. 

Special  Appeal  from  a  decision  passed  by  the  Officiating 
Judfe  of  Shahabad,  dated  the  31st  March  1 80S,  re- 
versing a  decision  of  the  Assistant  Collector  of  Buxar, 
dated  the  28th  November  1867. 

Hurruck  Singh  and  another  (Defendants),  Appellants 

rersus 

Toolsee  Ram  Sahoo  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for  Respondent. 

Jcckson,  J. — The  Court  is  unfortunately  divided  in 
opmion  in  this  case.  I  therefore  state  my  own  view, 
of  course,  with  some  degree  of  diffidence,  because  I 
cannot  but  feel  the  utmost  deference  for  the  opinion 
of  Mr.  Justice  Dwarkanath  Mitter  on  such  questions. 
At  the  same  time  I  entertain  no  doubt  upon  the  matter, 
and  it  is  one  which  I  have  so  frequently  considered 
that  I  feel  no  hesitation  in  stating  my  opinion  at  once. 

I  do  not  at  all  depart  from  the  view  I  expressed  on 
the  saTe  question  in  another  case,  which  is  to  be  found 
in  4  Weekly  Reporter,  page  43,  Act  X.  Rulings  (in  the 
case  of  Dhun  Singh  Roy  and  others,  appellants).  We 
there  said  :  "  It  may  be  considered  as  fully  settled  that 
M  where  a  ryot  in  his  answer  to  a  suit  for  enhancement 


Held  {by  Bayley,  J.)  that  it  is  not  absolutely  neces- 
sary for  a  ryot  expressly  to  use  the  very  words  of  Sec- 
tions 3  and  4,  Act  X.  of  1859  J  if  he  plead  substantially 
that  he  has  held  at  one  rate  from  the  period  of  the 
Permanent  Settlement,  and  if  he  proves  20  years' 
holding  at  a  uniform  rate,  that  will  suffice  to  raise  the 
presumptions  that  he  held  at  one  rate  from  the  time  of 
the  Permanent  Settlement. 

*'  pleads  possession  for  a  very  long  time,  and  expressly 
"claims  the  benefit  of  the  presumption  under  Section 
"4,  that  is  tantamount  to  his  naming  the  Permanent 
"  Settlement,  and  so  of  persons  holding  tenures  under 
"Section  16."  That  proposition  appears  to  me  still 
to  be  quite  maintainable  in  cases  where  the  allegations 
of  the  defendant  and  the  proof  given,  make  it  clear 
that  he  relied  upon  a  possession  so  ancient  as  to  brings 
him  within  the  terms  of  Section  4,  though  h3  has  not 
expressly  referred  it  to  the  date  of  the  Permanent 
Settlement. 

But  where  the  defendant's  allegation,  whether  oral 
or  written,  suggests  a  commencement  of  the  holding1 
at  a  much  later  period,  and  his  evidence  is  of  the 
same  character,  then  1  .do  not  think  we  can  give  any 
such  effect  to  his  defence,  or  that  the  presumption 
claimed  will  arise  from  the  proof  of  20  years'  occupa- 
tion at  a  rent  unchanged. 

It  is,  no  doubt,  the  duty  of  the  Court  to  lay  down  the 
proper  issues,  and  if  it  appeared  that  in  this  case  the 
issue  of  holding  at  unvaried  rents  from  the  time  of 
the  Permanent  Settlement  properly  arose,  it  would  be 
our  duty  to  remand  the  case  that  such  issue  might  be 
framed  and  tried;  but  it  seems  to  me  quite  impossible 
from  the  tenor  of  the  defendant's  title,  and  from  his 
oral  examination,  to  collect  any  such  allegation  as  that 
his  was  a  holding  which  had  commenced  previously  to 
the  Permanent  Settlement,  and  had  continued  from  that 
time  to  the  present  day  at  unchanged  rates. 

The  defendant  merely  states  that  the  land  has  come 
down  to  him  from  his  father  by  whom  it  was  first 
brought  into  cultivation,  and  1  am  bound  to  say  that 
this  statement  is  distinctly  confirmed  hy  the  testimony 
of  one  of  plaintiff's  witnesses.  I  look  upon  it,  I  con- 
fess, as  a  very  serious  matter  to  decide  between  land- 
lord and  tenant,  not  merely  that  the  landlord  is  not 
entitled  to  the  particular  rent  which  he  claims  in  the 
suit  before  the  Court,  but  that  the  ryot  is  exempt  from 
any  enhancement  of  his  rent  for  all  time  to  come,  and 
I  feel  that  nothing  justifies  the  Court  in  carrying 
exemption  one  step  beyond  the  limits  which  the  law 
has  provided.  For  these  reasons,  I  think  that  there  is 
no  valid  ground  of  special  appeal  in  the  case  before  us, 
and  that  as  far  as  those  grounds  are  concerned,  the 
decision  of  the  Court  below  ought  to  be  affirmed.  I 
think  that  under  the  circumstances  of  this  case,  I  should 
not  say  any  thing  on  the  subject  of  costs. 

Mitter,  f. — 1  am  extremely  sorry  to  differ  from  my 
learned  colleague.  The  Deputy  Collector  was  wrong-, 
in  my  opinion,  in  refusing  to  lay  down  an  issue  upon 
the  point  as  to  whether  or  not  the  tenure  held  by  the 
defendant  was  protected  from  enhancement  by  the  pro- 
visions of  Section  3  of  Act  X.  of  1S59.  There  are  no 
such  things  as  pleadings,  technically  so  called,  required 
by  that  Act,  and  it  is  the  duty  of  the  Court  itself  to 
lay  down  all  the  issues  essential  to  the  right  determina- 
tion of  the  cause,  the  facts  in  dispute  between  the 
parties  being  previously  ascertained  by  examining  them 
or  their  duly  authorized  agents.  In  the  present  case, 
however,  it  appears  that  the  defendant  had  put  in  a 
written  statement,  and  the  third  paragraph  of  this 
written  statement  distinctly  raises  the  plea  that  his 
tenure  was  not  liable  to  enhancement  under  the  pro- 
visions of  the  law.  It  is  true  that  the  paragraph  in 
question  does  not  contain  a  specific  statement  to  the 
effect  that  he  tenure  has  been  held  at  a  uniform  rate 
from  the  time  of  the  Permanent  Settlement,  but  such  a 
statement  is  not  absolutely  necessary,  as  it  has  been 
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Held  {it  Norman,  C.  J.)  that  a  Court  is  not  bound 
in  any  case  to  raise  or  try  an  issue  upon  the  existence  of 
a.  right  unless  the  party  who  possesses  the  rig-ht  asserts 
its  existence,  and  claims  to  have  his  title  tried. 

According  to  the  provisions  of  Section  65,  Act  X.  of 
1S59,  the  issues  to  be  decided  under  that  Act  should 
be  framed  principally  from  the  examination  of  the 
parties. 

Hothouse,  y.— The  plaintiff  in  the  Court 
of  first  instance  sued  the   defendants,  who 


repeatedly  held  by  this  Court,   in  order  to  entitle  a 
tenant  to  the  benefit  of  Section  3  of  the  Act.     The 
said    paragraph,    however,   distinctly   states    that  the 
tenure  is >a  kudi mee,  or  ancient  tenure,  and  the  provi- 
sions of  Section  4  and  the  various  rulings  of  this  Court 
upon  that  Section  are  expressly  set  up  as  a  bar  to  the 
enhancement  sought  for  by  the  plaintiff.     The  words 
long    before   20  years"   appear  to  have  been  used 
merely  with  reference  to  the  provisions  of  Section  4, 
and  it  would  be,  in  my  opinion,  altogether  inconsistent 
Willi   the  entire  context  to  hold  that  by  using  those 
words  the  defendant  intended  to  say  that  his  tenure 
had  come  into  existence  at  a  time  subsequent  to  the 
date  of  the  Permanent  Settlement.  The  Deputy  Collect- 
or says:  "  It  is  to  be  observed  that  the  witness  Shubrut 
Ah  states  that  the  land  was  first  brought  under  cultiva- 
tion by  defendant's  father,"  and  he  wishes  to  infer 
therefrom    that    the    tenure    in    question    could     not 
have  been  in  existence  at  the  time  of  the  Permanent 
Settlement.     But  it  is  to  be  observed  in  the  first  place 
that  it  is  highly  unjust  to  deprive  a  party  of  the  oppor- 
tunity of  proving  a  particular  point,  and  then  to  draw 
unfavorable  inferences  against  him  with  reference  to 
that  point  upon   the  isolated  statement  of  one  of  the 
witnesses  examined  by  him  to  prove  the  other  points 
in  the  cause.     Be  this  as  it  may,  it  is  perfectly  clear 
that  the  fact  of  the  lands  in  dispute  having  been  first 
brought  under  cultivation  by  the  father  of  the  defend- 
ant, is  by  no  means  inconsistent  with   the  existence  of 
the  tenure  at  the  time  of  the  Permanent  Settlement. 
No  pains  appear  to  have  been  taken  by  the  Deputy 
Collector  to  ascertain  either  from  the  defendant  or  from 
his  witnesses  as  to  when  it  was  that  the  lands  were  first 
brought  under  cultivation  by  the  defendant's  father,  and 
it  is  impossible  to  say  that  the  period  during  which  the 
tenure  has  been  held  by  the  defendant  when  added  to 
the  period  during  which  it  was  held  by  his  father  may 
not  be  equal  to  the  period  that  had  elapsed  between  the 
Permanent  Settlement  and  the  institution  of  this  suit. 

It  has  been  said  that  the  point  now  raised  before  us  was 
not  urged  in  the  memorandum  of  appeal  filed  by  the  de- 
fendant in  the  Lower  Appellate  Court,  the  ground  taken 
therein  being  that  the  defendant  had  succeeded  in  show- 
tag  that  his  tenure  had  been  held  at  a  uniform  rate  for 
a  penod  of  20  years  next  before  the  institution  of  the 
suit,  and  that  the  presumption  arising  from  that  fact  in 
bs  favor  had  been  no  way  rebutted  by  the  plaintiff. 
This  statement  appears  to  be  correct,  but  under  the 
circumstances  mentioned  above,  I  think  that  there  has 
been  no  fair  trial  uf  this  case  by  either  of  the  Courts  be- 
low. TTic  Lower  Appellate  Court  does  not  appear  to  have 
passed  any  opinion  even  upon  the  point  that  was  dis- 
tinctly raised  by  the  defendant  in  his  memorandum  of 
appeal.    The  defendant,  it  appears,  had  put  in  his  rent- 
receipts  for  more  than  20  years  prior  to  the  date  of  suit, 
and  he  had  in  his  examination  before  the  Deputy  Col- 
lector distinctly  sworn  that  they  were  the  receipts  of  his 
tenure.  It  cannot  be,  therefore,  said  that  the  plea  taken 
by  him  before  the  Judge  was  altogether  unsupported  by 
the  record ;  and  if  the  fudge  had  enquired  into  that  plea, 
as  he  was  bound  to  do,  it  is  impossible  to  say  what 
conclusion  he  would  have  arrived  at  with  reference  to 
it.     Lnder  these  circumstances,   I  am  of  opinion   that 
this  case  has  not  been  properly  tried,  and  that  it  ought 
to  b.-,  therefore,  sent  back  to  the  Court  of  first  instance 
to  be  tried  with  reference  *o  the  foregoing  remarks. 


are  the  fpecial  appellants  before  us,  for 
arrears  of  rent  upon  their  tenure  for  the 
year  1274. 

The  defendants  put  in  a  written  statement, 
and  one  of   them   gave   his   deposition   on 
oath  in  answer  to  the  averment  of  the  plaint- 
iff, and  the  Court  of  first  instance  gave  the 
plaintiff   a   decree   for  a  certain  amount  of 
rent,  and  declined  in   the   following  words 
to  entertain  the  particular  issue  in  the  matter 
of   which   there    is  now  a  contention  before 
us.     The  Court  remarks :  "  As  the  defend- 
"  ants  have  net  pleaded  a  right  to  hold  at 
'•  fixed   rates    on    the    ground    of  the   rent 
u  having  been  unchanged  since  the  date  of 
"  the  Permanent  Settlement,   but  only  that 
"  their  rent  has  been  unchanged  for  more 
"  than  20  years,  no  issue  has  been  fixed  on 
"  this  point ;  it  is  to  be  observed  that  their 
'•  witness   Shubrut   AH  states  that  the   land 
"  was  first  brought  under  cultivation  by  de- 
"  fendants'  father."  The  Court  in  these  terms 
declined  to  go  into  the  question  as  to  whether 
the  lands  were  held  at  rates  which  had  re- 
mained unchanged  from  the  time  of  the  Per- 
manent Settlement. 

The  case  then  came,  after  having  passed 
through  the  Lower  Appellate  Court,  before  a 
Division  Bench  of  this  Court  in  special 
appeal,  and  the  senior  Judge  in  that  Divi- 
sion Bench  having  differed  from  the  junior 
Judge  upon  the  question  as  to  whether  any 
issue  arose  such  as  the  first  Court  refused 
to  entertain,  his  judgment  became  the 
judgment  of  the  Court,  and  is  now,  under 
Section  15  of  the  Charter,  in  appeal  before 
us. 

Mr.  Justice  Mitter  has  considered  that  the 
question  of  unchanged  rate  from  the  time 
of  the  Permanent  Settlement  was  raised 
upon  the  pleadings,  and  that  the  first  Court 
was  bound,  therefore,  to  try  and  determine 
that  question,  and  the  learned  Judge  would 
therefore,  have  remanded  the  case  for  trial 
of  that  issue.  Mr.  Justice  Jackson,  on  the 
other  hand,  considered  that  the  issue  did  not 
properly  arise,  and  the  material  part  of 
his  judgment  may,  I  think,  be  found  in  the 
following  words :  "  It  is  no  doubt,"  the 
learned  Judge  remarks,  "  the  duty  of  the 
"  Court  to  lay  down  the  proper  issues,  and 
"  if  it  appeared  that  in  this  case  the 
11  issue  of  holding  at  unvaried  rents  from 
"  the  time  of  the  Permanent  Settlement 
"  properly  arose,  it  would  be  our  duty  to 
"  remand  the  case,  that  such  issue  might  be 
"  framed  and  tried ;  but  it  seems  to  me 
"  quite    impossible    from  the   tenor  of  the 
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"  defendants'  title,  and  from  their  oral  exa- 
"  mination,  to  collect  any  such  allegation  as 
"  that  theirs  was  a  holding  which  had  com- 
"  menced  previously  to  the  Permanent  Set- 
"  tlement,  and  had  continued  from  that 
"  time  to  the  present  day  at  unchanged 
"  rates." — In  these  words,  the  learned  Judge 
seems  to  me  to  have  considered  that  the  issue 
did  not  properly  arise,  because  it  could  not 
be  collected  from  the  tenor  of  the  defend- 
ants' title  and  from  their  oral  examina- 
tion, and  he  goes  on  further  to  say  that 
it  could  not  be  collected  from  certain  evi- 
dence given  on  the  part  of  the  defendant  to 
which  he  refers.  The  words  on  which  Mr. 
Gregory  for  the  appellant  relies  as  raising  the 
issue  in  question  are  thus  stated  in  the  written 
statement  of  the  defendants.  The  defendants 
there  state  that  the  tenure  is  not  liable  to  en- 
hancement by  reason  of  its  being  "  a  gozashta 
"  mokurruree  tenure  from  ancient  times  for 
"  more  than  20  years  without  change  or  in- 
"  crease  or  decrease  of  the  rale  at  which  this 
"  tenure  has  been  held  ;  that  the  cultivation 
"  (jote)  was  ancestral,  and  has  remained. 
"  according  to  old  custom,  at  one  rate,  and 
"  by  reason  of  the  tenure  being  gozashta 
"  mokurruree,  the  rent  is  not  enhanceable, 
"  and  the  prayer  to  enhance  is  opposed 
"  to  the  provisions  of  Section  4,  Aft  X. 
"  of  1859." 

This,  in  my  opinion,  is  on  the  very 
face  of  it  a  statement  somewhat  vague  in 
terms,  but  still  in  making  that  statement 
the  defendants  do  point  to  the  provisions 
of  Section  4,  Aft  X.  of  1859,  the  terms  of 
which  Section  will  be  seen  to  comprehend 
a  tenure  which  was  in  existence  at  the  time 
of  the  Permanent  Settlement ;  and  if  this 
statement  had  stood  alone  and  was  all  that 
we  had  to  consider  in  this  case,  I  should  have 
been  inclined  to  say  that  having  reference  to 
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Gap    Number,   Weekly   Re-     dems  Qn  wnich  Mf 
porter,  page  100.  ,„  ,  ... 

4  Weekly  Reporter,   pages     Gregory  has  relied, 

25  and  43.  there  was  some  in di- 

5weeh'!ypepor,ter,p'.S,6;        cation  that  the  de- 

7  Weekly  Reporter,  p.  472.         f       ,      .    ,      , 

fendants  had  at  one 
time  intended  to  plead  that  they  held  a  tenure 
of  the  nature  contemplated  by  Section  4. 
But  whatever  the  defendants  may  have 
intended  to  plead  when  they  first  filed 
their  written  statement,  I  think  it  is  quite 
clear  from  the  subsequent  proceedings  that 
they  abandoned,  if  ever  they  seriously  at- 
tempted to  put  forth,  any  such  case  as  that 
the  tenure  existed,  and  was  held  at  one  rate 
of  rent  from  the  time  of  the  Permanent  Settle- 


ment. I  observe  that  the  written  statement 
was  put  in  on  the  4th  November.  On  the 
5th  November,  the  defendant  was  examined, 
and  I  understand  that  in  his  examination- 
in-chief  he  confined  himself  merely  to  the 
statement  that  the  lands  had  not  improved  by 
the  irrigation-works  put  up  by  the  plaintiff, 
and  that  no  measurement  of  the  lands  had 
been  made  in  his  presence,  and  it  was  not 
until  he  was  subjected  to  cross-examination 
that  he  made  anything  like  even  an  allusion 
to  the  existence  of  his  tenure  at  the  time  of 
the  Permanent  Settlement,  and  then  what  he 
said  on  that  occasion  was  something  very 
far  short  of  what  he  had  only  the  day  before 
stated  in  his  written  paper.  The  words  he 
used  were  these :  "  From  the  time  of  my 
"father  this  cultivation  is  khilmar,  ancestral. 
"  In  1 263  the  lands  under  cultivation  were 
"under  my  possession,  and  I  hold  receipts 
"  for  payment  of  the  rents;  and  since  my  lands 
"had  been  khilmar  jote,  from  that  time  one 
"  potnh  or  rate  has  prevailed."  This  seems 
to  me  to  be  a  considerable  departure  and 
resiling  from  the  statement  he  made  the  day 
before  on  paper. 

Then  it  seems  to  me,  as  pointed  out 
by  the  pleader  for  the  respondent,  that 
in  accordance  with  the  provision  of  Sec- 
tion 65  of  Act  X.  of  1859,  it  is  at  any 
rate  principally  from  the  examination  of 
parties  that  the  issues  which  have  to  be  de- 
cided under  Act  X.  are  to  be  framed.  I  do 
not  think  that  it  can  be  said,  as  the  pleader 
would  have  contended,  that  the  written 
statement  should  not  be  taken  into  consider- 
ation at  all,  because  by  the  provisions  of 
Section  59  such  a  statement  is  receiv- 
able in  evidence,  and  it  would  be  absurd 
to  suppose  that  the  Legislature,  while 
it  provided  that  such  written  statements 
might  be  placed  on  the  record,  could  have 
intended  that  such  statements  should  not, 
when  on  the  record,  be  taken  into  consi- 
deration. However,  1  think,  with  reference 
to  the  provisions  of  Section  65,  that  it  was 
intended  that  the  Revenue  Courts  in  fram- 
ing issues  should  more  particularly  look 
to  the  examination  of  the  parties  them- 
selves. The  issue  in  this  case  framed  after 
the  examination  of  the  parties,  /'.  e.9  of  the 
defendants,  on  the  5th  November  1S67,  was 
this :  Have  the  productive  powers  of  the 
lands  been  increased  bv  the  "Ahur''  which 

w 

the  plaintiff  set  up,  and,  if  so,  to  what 
extent?  This  was  the  issue  which  after 
the  examination  of  the  panics  and  in  their 
presence  the  Revenue  Court  laid  down,  and 
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to  this  issue  the  evidence  on  both  sides 
was  directed ;  and  beyond  the  vague  state- 
ment to  which  I  have  referred  as  having 
been  given  by  the  defendant  in  his  examin- 
ation, there  is  nothing  that  has  been  shown 
to  me  which  points  to  the  trial  of  any  issue 
other  than  that  which  has  been  already 
referred  to.  Neither  is  there  any  thing  on 
the  record  in  the  way  of  protest  on  the 
part  of  the  defendant  against  this  issue, 
nor  in  the  way  of  a  request  from  him  that 
any  other  issue,  in  addition  to  that  stated, 
should  be  entertained  and  determined  by 
the  Court. 

The  case  upon  the  record  was  closed 
on  the  27th  November,  and  on  the  28th 
November  the  Court  gave  judgment  upon 
it.  Then  on  that  day,  for  the  first  time, 
there  seems  to  have  been  something  like 
a  suggestion  that  the  Couit  ought  to  have 
tried  an  issue  as  regards  the  existence 
of  the  tenure  at  the  time  of  the  Permanent 
Settlement.  This  appears  in  the  shape  of 
a  petition  on  the  part  of  the  defendant  by 
his  mookhtear  and  not  verified,  the  material 
part  of  which  is  couched  in  these  terms: 
*•  Though  my  gozashfa  cultivation  is  from 
"  the  time  of  the  Permanent  Settlement  and 
"'  documentary  evidence  has  been  put  in  of 
"29  years,  yet  by  reason  of  its  being  en- 
"  tered  in  the  written  statement  *  more  than 
"  20  years'  and  not  the  words  '  Permanent 
"  Settlement,'  consideration  or  issue  in  re- 
"  spect  of  the  gozashta  has  not  been  fixed. 
"  The  fact  is,  that  when  the  number  of  years 
*'  is  not  specified,  then  when  I  said  *  more 
than  20  years/  that  is  equivalent  to  hav- 
ing said  100  years,  and  the  Permanent 
**  Settlement  is  in  1202."  Therefore,  the 
petitioner  concludes  by  praying  that  the 
judge  do  conduct  or  cause  to  be  conducted 
a  local  investigation,  and  we  may  presume 
that  it  was  a  local  investigation  amongst 
other  matters,  of  the  question  of  the  exist- 
ence of  this  tenure  at  the  time  of  the 
Permanent  Settlement.  Upon  this  petition, 
the  Judger  emarked  that  the  case  was  closed, 
that  he  was  about  to  give  his  decision,  and 
therefore  he  rejected  the  prayer  in  the  peti- 
tion ;  and  thereafter  in  his  judgment  the 
Judge  gives  that  decision  in  the  matter  of  the 
particular  issue  which  I  have  before  quoted. 

It  seems  to  me  upon  this  state  of  the  evi- 
dence, as  it  appears  upon  the  record,  that 
if  we  may  say  that  there  was  in  the  first 
instance  something  in  the  written  statement 
of  the  defendant  upon  which  the  issue  before 
us   might   have   been   founded,    I  think  we 
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cannot  but  say  upon  examining  his  own  de- 
position and  those  of  his  witnesses,  and  upon 
looking  to  the  conduct  of  the  case  on  his 
part  in  the  first  Court,  that  he  never  did  really 
intend  to  raise,  and  did  not  attempt  to  raise 
until  he  had  been  defeated  upon  the  real 
point,  an  issue  upon  the  question  of  the 
existence  of  the  tenure  at  the  time  of  the 
Permanent  Settlement ;  and  I  am  confirmed 
in  this  opinion  by  observing  that  when  the 
defendants  appealed  to  the  Lower  Appellate 
Court,  they  did  not  say  that  an  issue  had 
not  been  framed  and  tried  which  ought  to 
have  been  framed  and  tried,  and  did  not 
demand  a  re-trial  on  such  new  issue,  but 
they  said  that  upon  the  evidence  on  the 
record,  this  particular  fact  in  the  matter  of 
which  they  now  come  before  us  had  been 
established. 

It  results  from  what  I  have  said  that 
I  agree  with  the  learned  Judge  whose  de- 
cision has  prevailed  in  this  case,  that  the 
issue  did  not  properly  arise,  though  I  do 
not  agree  altogether  with  every  reason  on 
which  the  learned  Judge  has  supported 
his  decision ;  and  though  Mr.  Gregory  for 
the  special  appellant  contends  that  it  is  not 
in  this  way  that  we  are  entitled  to  deal  with 
the  judgment  now  before  us,  yet  I  apprehend 
that  the  point  before  us  on  which  the  learn- 
ed Judges  differed  is  whether  upon  the  evi- 
dence on  the  record  the  Judge  of  the  first 
Court  was  right  or  wrong,  whatever  his 
reasons  were,  when  he  decided  that  this 
issue  did  not  arise  and  could  not  be  decided 
by  him,  and  I  think  that  upon  this  point 
the  learned  senior  Judge  is  right  when  he 
says  that  the  issue  did  not  arise.  I  would 
therefore  affirm  his  judgment,  and  dismiss 
this  appeal  with  costs. 

Bayfey,  J. — I  regret  very  much  to  say 
that  I  differ  from  my  learned  colleagues  in 
the  view  that  I  take  of  this  case.  1  think 
that  the  judgment  of  Mr.  Justice  Mitter 
is  right  and  ought  to  be  affirmed.  At  this 
late  hour,  I  will  not  enter  into  all  the 
details  and  particulars  that  we  have  heard 
in  the  course  of  the  argument,  but  will 
confine  myself  to  two  leading  facts  in  the 
case  which  I  consider  material. 

The  plaintiff  sued  to  enhance  the  rent 
of  the  defendants  by  reason  of  the  greater 
productiveness  of  the  soil  in  consequence 
of  certain  irrigation  works  alleged  to  have 
been  provided  by  the  plaintiff. 

The  defendants  denied  that  the  produc- 
tiveness in  the  soil  had  increased,  and  made 
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the  following  written  statement  in  answer 
to  the  plaintiff's  claim  in  words  which  for 
exact  reference  I  lead  from  the  Court's 
paper-book.  "  The  rate,"  defendant  states, 
"  has  continued  from  long  be/ore  20  years 
"  without  alteration  or  change  as  old  here- 
"  dilary  rale."  Defendant  then  goes  on  to 
state  in  the  same  written  statement.  "  The 
"former  proprietors  did  not  by  reason  of  the 
"  old  hereditary  tenure  enhance  the  rent. 
"  Under  such  circumstances,  plaintiff's  suit 
"  for  enhancement  of  rent  on  the  basis  of 
•'  the  notice  is  inadmissible  under  Section  4, 
"  Act  X.  of  i8s9i  and  various  precedents ^ 

f  After  this  written  statement  was  put  in, 
one  of  the  defendants  was  examined.  The 
examination-in-chief  refers  only  to  the  ques- 
tion of  the  productiveness  of  the  soil.  The 
Court  asks  the  defendant  no  question  as  to 
whether  defendant  pleaded  that  his  tenure 
was  protected  by  reason  of  its  existence 
from  the  time  of  the  Permanent  Settlement 
or  not,  but  the  plaintiff's  vakeel  asks  him 
some  questions  to  which  the  defendant 
answers  in  the  terms  given  by  Mr.  Justice 
Hobhouse.  He  does  not  there  specifically 
mention  either  Section  4  or  that  he  held 
from  the  time  of  the  Permanent  Settlement, 
or  from  more  than  20  years.  He  merely 
says  that  the  lands  are  khilmar  (reclaimed) 
lands  of  a  hereditary  nature,  mowrosee,  and 
from  his  father's  time. 

Upon  these  statements  of  the  defendants, 
the  Deputy  Collector  was  of  opinion  that 
the  plea  of  exemption  from  enhancement 
under  the  provisions  of  Sections  3  and  4, 
Act  X.  of  1859.  was  not  intended  to  be 
taken  by  the  defendants,  and  therefore  no 
issue  was  necessary  to  be  fixed  upon  this 
point.  I  may  as  well  here  refer  to  a  peti- 
tion dated  the  27th  November  1867  put 
in  by  the  defendants,  in  which  they  very 
clearly  stated  that  by  the  use  of  words 
like  „c<  all  along,"  "  more  than  20  years," 
they  meant  to  have  the  benefit  of  the  pre- 
sumption of  Section  4,  and  that  the  use  of 
the  words  "more  than  20  years"  was 
equivalent  to  naming  100  years,  and  the 
Permanent  Settlement  was  within  73  years 
(in  1202).  It  is  true  that  this  petition 
seems  to  have  been  put  in  after  the  evidence 
had  been  taken,  and  when  the  Deputy  Col- 
lector was  about  to  pronounce  his  judgment, 
but  yet  I  take  it  as  an  index  to  the  nature 
and  character  of  the  plea  of  exemption 
under  Sections  3  and  4  which  the  defend- 
ants really  all  along  intended  to  set  up 
against    the    plaintiff's    claim.     Under    the 


provisions  of  Act  X.,  it  is  not  absolutely 
necessary  for  a  party  to  plead  precisely  in 
the  very  words  of  the  Sections,  and  it  was 
for  some  time  a  question  of  doubt  whether, 
to  entitle  a  ryot  to  the  benefit  of  Section  4, 
it  was  necessary  for  him  expressly  to  refer 
to  the  Permanent  Settlement,  but  the  whole 
current  of  decisions  of  our  Court  has  now 
settled  the  point  that  it  is  not  necessary  for 
a  ryot  expressly  to  use  the  very  words  if  he 
pleads  substantially  that  he  has  held  at 
one  rate  from  the  period  of  the  Permanent 
Settlement;  and  if  he  proves  twenty  years' 
holding  at  a  uniform  rate,  that  will  suffice 
to  raise  the  presumption  that  he  held4t  one 
rate  from  the  time  of  the  Permanent  Settle- 
ment; and  it  will  i>e  then  for  the  other 
party  to  rebut  the  presumption  by  showing 
that  the  rent  had  varied  at  some  period  sub- 
sequent to  the  Permanent  Settlement. 

Now,  Section  59  of  the  Act  seems  to 
contemplate  that  the  real  facts  are  to  be 
elicited  by  the  Court  from  the  examination 
of  the  parties,  and  also  from  the  plaint  and 
written  statements.  In  the  present  case, 
however,  it  is  clear  that  there  was  no  exa- 
mination of  the  defendant  by  the  Court  on 
the  point  as  to  whether  the  nature  of  his 
tenure  was  such  as  to  bar  the  plaintiff's 
suit  for  enhancement  with  reference  to  Sec- 
tions 3  and  4  of  Act  X.  of  1859.  Now,  from 
the  words  in  the  written  statement  of  the 
defendants  above  cited  by  me,  and  also  from 
their  petition  of  the  27th  November  referred 
to  above,  it  seems  to  me  sufficiently  clear 
that  the  defendants  gave  the  Court  to  un- 
derstand that  their  tenure  had  existence 
from  a  very  long  date,  and  invited  an  issue 
on  the  question  whether  it  was  liable  to 
enhancement  under  the  provisions  of  Sec- 
tions 3  and  4.  It  is,  however,  contended 
that  when  the  Deputy  Collector  declined  to 
raise  an  issue  upon  this  question,  this  point 
was  not  made  a  subject  of  appeal  before  the 
Lower  Appellate  Court.  But  I  think  that 
such  a  point  was  taken,  though  not  very 
clearly,  in  the  words  where  the  defendants 
said  that  the  Lower  Court  was  wrong  in  not 
allowing  them  the  exemption  they  sought 
under  the  provisions  of  Section  4. 

Again  in  the  third  ground  of  special  ap- 
peal to  this  Court,  we  distinctly  find  that 
there  was  an  objection  by  the  defendants 
that  the  very  issue  should  have  been  dis- 
tinctly raised  and  tried.  It  is  deaf  from 
the  judgment  of  the  Deputy  Collector  that 
he  did  not  raise  and  try  the  issue  /simply, 
because  the  defendants  said  that  tmey  held 
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at  one  rate  for  more  than  20  years  instead 
of  saying  that  they  held  from  the  time  of 
the  Permanent  Settlement,  which  statement 
alone,  it  seems,  in  his  opinion,  would  have 
entitled  the  defendants  to  the  benefit  of  Sec- 
tion 4.  The  Deputy  Collector  says  :  "  As  the 
"  defendants  have  not  pleaded  a  right  to  hold 
"at  fixed  rents  on  the  ground  of  the  rent 
"  havinsr  been  unchanged  since  the  date  of 
"  the  Permanent  Settlement,  but  only  that 
"their  rent  has  been  unchanged  for  more 
"  than  20  years,  no  issue  has  been  fixed  on 
"  this  point/'  As  pointed  out  above,  this 
view  is  clearly  opposed  to  the  whole  current 
of  decisions  of  this  Court,  which  have  invari- 
ably held  that  the  naming  of  the  Permanent 
Settlement  is  not  absolutely  necessary. 

For  these  reasons,  I  think  the  defendants 
in  their  written  statement  and  in  the  peti- 
tion of  27th  November,  and  in  the  whole 
tenor  of  their  answer,  gave  sufficient  means 
to  the  Court  to  raise  the  issue  as  to  whether 
their  tenure  was  protected  under  the  provi- 
sions of  Sections  3  and  4,  Act  X.  of  1859. 

I  concur,  therefore,  with  Mr.  Justice 
Mitter  in  holding  that  the  Deputy  Col- 
lector was  wrong  in  not  having  raised  and 
tried  an  issue  upon  that  point. 

I  would,  accordingly,  reverse  the  judgment 
of  the  senior  Judge,  Mr.  Justice  Louis  Jack- 
son, and  remand  the  case  to  the  first  Court 
for  determination  of  the  issue  above-noticed. 

Norman,  C.  J, — The  question  before  us 
is  whether  the  Deputy  Collector  was  wrong 
in  not  fixing  an  issue  upon  the  question 
whether  the  tenure  held  by  the  defendant 
is  protected  from  enhancement  by  the  pro- 
visions of  Section  3,  Act  X.  of  1859.  That 
is  the  way  in  which  the  question  is  stated 
by  Mr.  Justice  Mitter,  and  in  my  opinion 
it  is  perfectly  correctly  stated. 

The  right  which  in  a  case  like  this  a 
ryot  puts  forward  is  created  by  the  3rd 
Section  of  the  Aft.  That  Section  gives 
to  ryots  who  hold  lands  at  rates  of  rent 
which  have  not  been  changed  from  the  time 
of  the  Permanent  Settlement  the  right  to 
receive  pottahs,  or  in  other  words,  to  con- 
tinue to  hold  at  those  rates.  The  issue  then 
in  a  case  like  this,  is  "whether  the  ryot 
••  has  held  at  rates  which  have  not  been 
"  changed  since  the  Permanent  Settlement." 

The  affirmative  of  that  issue  rests  on  the 
party  who  asserts  that  he  possesses  that 
right.  In  my  opinion,  the  Court  is  not 
bound  in  any  case  to  raise  or  try  an  issue 
upon  the  existence  of  a  right,  unless  the 


party  asserts  the  existence  of  such  right  and 
claims  to  have  his  title  tried. 

Many  cases  have  been  cited  by  Mr.  Gre- 
gory in   the   course   of    the   argument.     In 
considering  the  effect  of  the.se  cases,  it  is 
necessary  to    observe  that   in    proceedings 
under  Act  X.  of  1859,  the  issue  is   raised 
on  the  statements   of   the   parties  on   oath. 
It  is  impossible  for  anybody  to  speak  from 
his  own    personal   knowledge  and  observa- 
tion as  to  the  state  of  things  which  existed 
at  the   time   of   the   Permanent  Settlement. 
If,  therefore,  the  parly   setting   up   a   right 
to  hold  at  fixed  rates  from  the  time  of  the 
Permanent   Settlement,   alleges  facts  which 
show  that  he  means  to  assert  that,  according 
to  the   best  of    his   knowledge  and   belief, 
his  rate  of  rent  has  not  been  changed  from 
the  Permanent  Settlement,  or  from  a  time 
which   he  may  reasonably   believe    was  as 
remote  as  the  Permanent   Settlement — such 
an   allegation   is  sufficient.     The   statement 
is  made  with  as  much  certainty  and  posi- 
tiveness  as,    looking    at    the    subject    with 
reference  to  which   it  is  made   and  the  re- 
strictions under  which  the  claimant  is  placed, 
the    circumstances     admit    of,    thus,    if    a 
man  who  produced  receipts  extending  over 
40  or  45   years,  alleged   that   he   and    his 
ancestors  had  held  at   unchanged   rate  for 
a  very  long  time,  and  there  was  no  inference 
that  the  assertion  was  not  meant  to  imply 
that  they  held  from  a  time  as  early  as  the 
Permanent  Settlement,  the  Courts  have  treat- 
ed  that   as   an  assertion  that    he   and   his 
ancestors  had  held  at  rates  which  have  not 
been  changed  since  the   Permanent  Settle- 
ment.    That  assertion  was  probably   made 
as  positively  as  it  was  in  the  power  of  the 
ryot  to  make  it.     I  believe  that  not  one  of 
the  cases  cited  is  not  capable  of  that  ex- 
planation. 

But  the  present  case  is  totally  different. 
It  is  important  to  see  what  the  claim  here 
is.  It  is  a  claim  to  enhance  the  rent  of 
the  defendant's  tenure  upon  the  ground 
that  the  plaintiff  has  provided  means  of  ir- 
rigation of  the  land,  by  which  the  produc- 
tive powers  of  the  land  have  increased. 
How  is  that  claim  met  ?  It  is  met  by  a 
denial  that  the  productive  powers  have  in- 
creased. The  defendant  makes  a  further 
answer.  In  a  written  statement  put  in  be- 
fore his  examination,  he  says  that  "  by  a  fix- 
"  ed  hereditary  holding  (the  words  used  are 
"  gozashta  moivrosee)  from  ancient  times, 
"  more  than  20  years,  without  change  or 
"  increase  or  decrease  of  rent,  this  land  has 
"  been  held."    That  is  the  written  statement, 
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He  does  not  say  as  far  as  he  or  his  father 
remembered,  but  "  from  ancient  time  more 
than  20  years,"  and  he  does  that  in  order 
to  throw  the  burden  of  proof  on  the  plaintiff. 
That  statement  was  put  in  on  the  4th  of 
November. 

On  the  following  day  he  was  examined 
under  Section  59,  and  the  issue  was  fixed  as 
provided  by  Section  65.  The  defendant  on 
that  occasion  did  not  pretend  to  say  that  his 
predecessors  had  held  at  fixed  rates  from  the 
time  of  the  Permanent  Settlement.  Nothing 
of  the  kind  appears  to  have  been  alluded  to 
either  by  himself  or  his  pleader.  There  is 
not  one  word  on  that  point  till  his  cross- 
examination  by  the  plaintiff's  pleader.  In 
answer  to  that,  he  says :  "  From  the  time  of 
"  my  father  the  cultivation  is  khilmar  (re- 
claimed) ancestral.  From  the  year  1262 
"  the  lands  have  been  in  my  possession,  and 
"  I  hold  receipts  for  the  payment  of  rent ; 
"  since  my  jote  has  been  khilmar  jote,  the 
"  lands  have  been  held  at  one  single  rate." 
When  were  his  lands  reclaimed?  What  was 
the  lime  of  his  father  since  which  the  culti- 
vation was  khilmar?  That  was  a  fact  en- 
tirely within  his  own  knowledge,  and  yet  no 
statement  was  then  made  which  could  lead  to 
the  inference  thattheland  had  been  reclaimed, 
and  that  his  father  held  the  land  as  reclaimed 
from  the  time  of  the  Permanent  Settlement. 
The  case  then  goes  to  trial  without  objection 
on  the  part  of  the  defendant  on  the  single 
issue  whether  the  productive  powers  of  the 
land  had  been  increased. 

The  defendant  endeavoured  to  show  that 
his  lands  were  less  productive  than  former- 
ly. What  is  the  evidence  as  to  that  ? 
Shubrut,  his  own  witness,  in  his  examin- 
ation-in-chief says  that  when  the  cultiva- 
tion was  new  in  the  lime  of  Ihe  defendant's 
father,  the  production  was  5  or  7  maunds 
per  beegah,  and  now  it  is  less.  There  is 
no  doubt  in  my  mind  that  the  fact  that  the 
reclamation  of  the  land  by  the  defendant's 
father  took  place  in  recent  times,  was  within 
the  knowledge  of  the  parties  present  when 
the  issues  were  fixed,  and  that  no  one  pre- 
tended to  say  that  the  reclamation  was  as 
ancient  as  the  Permanent  Settlement. 

I  think  that  the  rule  ought  to  be  steadily 
adhered  to  that  if  a  party  does  not  assert  a 
title  in  himself,  the  Courts  ought  not  to  be 
astute  in  picking  out  a  title  for  him. 

It  is  a  well-settled  rule  of  law  that  a  man 
cannot  plead  evidence,  and  Section  4  merely 
relates  to  evidence.  It  merely  declares  that 
when  in  any  suit  under  this  Act,  it  shall 


be  proved  that  the  rent  at  which  land  is 
held  by  a  ryot  has  not  been  changed  for  20 
years  before  the  commencement  of  the  suit, 
it  shall  be  presumed  that  the  land  has  been 
held  at  that  rate  from  the  Permanent  Settle- 
ment unless  the  contrary  be  shown,  or 
unless  it  be  proved  that  such  rent  was  fixed 
at  some  later  period. 

A  man  is  not  at  liberty  to  say,  "  I  have 
some  evidence '*  (evidence  which  is  rebuttable) 
"  that  the  land  was  held  at  fixed  rates  from 
the  time  of  the  Permanent  Settlement." 

Suppose  a  suit  was  brought  on  a  bond, 
and  the  defendant,  instead  of  saying  that 
he  had  paid  the  amount  secured  by  the  bond 
which  would  be  a  matter  the  truth  of  which 
would  be  within  his  own  knowledge,  were 
to  say,  "  I  produce  this  paper,"  purporting 
to  be  a  receipt,  "  the  plaintiff's  name  is 
signed  on  it."  That  would  not  be  equivalent 
to  saying  he  had  paid  the  money ;  it  would 
be  no  answer  to  the  suit.  The  defendant 
would  be  asking  the  Court  to  draw  an  infer- 
ence as  to  a  fact,  the  existence  of  which 
he  did  not  venture  to  assert.  I  think  that 
the  Deputy  Collector  came  to  a  right  con- 
clusion when  he  said  that  the  defendants 
have  not  pleaded  a  right  to  hold  at  fixed 
rates  on  the  ground  of  the  rent  having  been 
unchanged  since  the  Permanent  Settlement, 
but  only  that  their  rent  has  been  unchanged 
for  more  than  20  years ;  and  that  he  was 
right  in  not  trying  the  truth  of  an  allegation 
which  the  defendants  did  not  assert. 

Under  these  circumstances,  I  think  that 
the  decision  of  Mr.  Justice  Louis  Jackson, 
the  senior  Judge,  is  the  correct  one,  and 
that  it  must  be  affirmed  with  costs. 


The  23rd  February  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  fudges. 

Section  20,  Act  (B.  S.)  VI.  of  1862— Jurisdiction 
—Section  no,  Act  X.,  1859— Section  256,  Act 
VIII.,  1859— Procedure. 

In  the  matter  of 

Anund  Mohun  Surmah  Talookdar, 
Petitioner, 

versus 

Grija  Kant  Lahoory  (Decree-holder),  and 
another  (Purchaser),  Opposite  Party. 
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Baboo  Issur  Chunder  Chuckerbutty  for 

Petitioner. 

Baboo  Nuhet  Chunder  Sein  for  Opposite 

Party. 

Section  20,  Act  VI.  (B.  C.)  of  1862,  refers  to  a  suit 
(not  to  execution-proceedings),  and  to  a  suit  as  yet 
untried.  It  does  not  empower  a  Collector  to  withdraw 
a  suit  already  under  trial  before  a  Deputy  Collector  for 
the  purpose  of  being  tried  elsewhere. 

Section  t  to,  Act  X.  of  1859,  does  not  apply  to  the 
procedure  by  which  parties  obtain  a  remedy  for  an 
improper  sale,  and  has  no  reference  to  Section  256,  Act 
VIII.  of  1859. 

Phcar,  J. — According  to  the  explanation 
given  by  Mr.  Donough,  it  appears  that  a 
suit  which  had  been  originally  instituted  in 
his  Court  was  made  over  by  him  to  the 
Moulvie  Deputy  Collector  for  trial. 

The  Moulvie  tried  it,  gave  a  decree  in 
favor  of  the  plaintiff,  and  eventually  issued 
process  of  execution  under  which  certain 
alleged  property  of  the  judgment-debtor 
was  sold. 

After  the  execution-sale,  a  third  person, 
the  present  petitioner,  made  an  application 
to  the  Moulvie  Deputy  Collector,  asking 
to  have  the  sale  set  aside  on  certain 
grounds.  The  Moulvie  Deputy  Collector 
entertained  that  application,  heard  the  parties 
on  both  sides  in  an  inquiry  which  extended 
over  several  days,  and  then  adjourned  it 
for  a  specified  time  at  the  request  of  the 
judgment-creditor,  in  order  that  he,  the 
judgment- creditor,  might  have  the  oppor- 
tunity to  bring  before  the  Deputy  Collector 
certain  rulings  of  the  High  Court.  But 
during  the  adjournment,  the  judgment- 
creditor,  instead  of  taking  steps  to  procure 
the  report  of  these  rulings,  applied  to  Mr. 
Donough  to  remove  the  application  of  the 
petitioner  from  the  Court  of  the  Moulvie  De- 
puty Collector  to  his  own  Court,  and  to  try 
it  there.  Mr.  Donough  granted  this  appli- 
cation, removed  the  petitioner's  case  to  his 
own  Court,  and  disposed  of  it  himself. 

Assuming  for  the  moment  that  he  had 
authority  to  do  this,  we  think  that  the  re- 
moval under  the  circumstances  disclosed  by 
Mr.  Donough  was  an  ungracious  and  impro- 
per exercise  of  such  authority.  The  reasons 
lor  which  the  removal  was  asked  are  frivo- 
lous in  the  extreme.  Mr.  Donough  gives 
no  other  than  these  for  the  action  which  he 
took,  and  there  is  no  suggestion  that  the 
Moulvie  Deputy  Collector  was  not  perfectly 
competent  in  every  way  to  hear  and  deter- 
mine the  matter  which  was  pending  before 
him. 
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But  we  also  think  that  Mr.  Donough  had 
no  authority  in  law  to  remove  this  matter 
from  the  Moulvie's  Court  to  his  own.  In 
his  explanation  he  refers  to  Section  so, 
Act  VI.  of  1862,  Bengal  Council,  as  the 
foundation  on  which  he  considered  his  au- 
thority to  rest.  That  Section  runs  thus: 
"Suits  under  this  Act  or  under  Act  X.  of 
'•1859  shall  be  preferred  in  the  revenue- 
"  office  of  the  district,  or  when  a  sub-divi- 
sion of  a  district  has  been  placed  under 
"the  jurisdiction  of  a  Deputy  Collector  in 
"the  revenue-office  of  the  sub-division  in 
"which  the  cause  of  action  shall  have 
"  arisen,  or  when  the  cause  of  action  shall 
"  have  arisen  within  the  limits  of  the  local 
"jurisdiction  of  any  Deputy  Collector  not 
"in  charge  of  a  sub-division,  but  who  has 
"been  spjcially  authorized  by  Govero- 
"  ment  to  receive  such  suits,  then  in  the 
"  office  of  such  last-mentioned  Deputy  Col- 
"  lector.  Provided  always  that  the  Collector 
"may  withdraw  any  suit  from  any  Deputy 
"  Collector,  and  try  it  himself  or  refer  it  to 
"  another  Deputy  Collector." 

Mr.  Donough  says  that,  relatively  to  the 
Moulvie  Deputy  Collector,  he  stood  in  the 
position  of  a  Collector,  and  therefore,  by 
the  terms  of  this  Section,  could  withdraw 
the  suit  from  the  Moulvie  Deputy  Collector, 
and  try  it  himself. 

But  the  words  above  quoted  refer  to  a 
suit,  and  evidently  to  a  suit  which  is  as 
yet  untried.  The  Collector  is  empowered 
by  them  to  withdraw  a  suit  from  a  Deputy 
Collector  for  the  purpose  of  its  being  tried 
elsewhere.  It  seems  to  us  that  if  this  par- 
ticular matter  of  inquiry  before  the  Moulvie 
Deputy  Collector  can  be  properly  designated 
a  separate  suit,  it  was  not,  at  the  time 
when  Mr.  Donough  removed  it,  in  a  con- 
dition which  would  bring  it  under  the  words 
of  the  Section  referred  to. 

It  had  already  come  under  trial;  it  did 
not  remain  to  be  tried  ;  both  parties  had  been 
heard  by  the  Moulvie;  in  fact,  the  actual 
trial  was  all  but  completed,  and,  unless  the 
proceedings  already  had  before  the  Moulvie 
in  the  way  of  trial  were  first  quashed,  an- 
other Judge,  in  our  opinion,  could  not  right- 
ly begin  to  try  it  de  novo.  But,  further,  it 
is  perfectly  clear  that  this  inquiry  before 
the  Moulvie  Deputy  Collector  was  not 
itself  a  suit.  It  was  simply  a  step  taken 
with  reference  to  the  execution  of  a  decree 
made  in  a  suit  which  had  been  already  com- 
pletely tried  and  determined;  and  it  has 
been   held   by   this    Court   in   the  case  of 
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Luchmeeput  Dogur  versus  Moharajah  Jugut 
Indur  Bunwaree  Lall,  reported  at  page 
195  of  Marshall's  Reports,  that  Section 
6  of  Act  VIII.  of  1859,  which  corre- 
sponds very  closely  with  Section  20,  Act 
VI.  of  1862  (B.  C.)  does  not  give  jurisdiction 
:  to  a  Judge  to  remove  execution-proceedings 
in  a  suit,  which  proceedings,  by  the  neces- 
sity of  the  case,  must,  of  course,  have  taken 
place  after  the  decree  has  been  passed,  and 
the  suit  determined. 

Mr.  Donough  himself  states  that  he  in 
the  first  place  referred  this  suit  to  the 
Moulvie  Deputy  Collector,  and  that  the 
Moulvie  heard  and  determined  it  by  a  de- 
cree in  favor  of  the  plaintiff.  We  think 
that  that  being  so,  there  remained  nothing 
which  Mr.  Donough  could  refer  back  again 
to  himself  under  the  provisions  of  Section 
20  of  the  Bengal  Council  Act  above  quoted, 
and  therefore  the  order  which  Mr.  Donough 
made  in  this  matter  after  having  withdrawn 
it  from  the  Moulvie  to  himself  was  made 
without  jurisdiction,  and  ought  to  be 
quashed. 

But  we  also  think  that  the  intervention  of 
the  petitioner,  third  party,  before  the 
Moulvie  Deputy  Collector  in  the  matter 
of  the  execution  of  the  original  suit  was 
entertained  by  that  gentleman  without  ju- 
risdiction. If  the  petitioner  has  any  rights 
to  the  property  which  was  sold,  those 
rights  existed  anterior  to  the  bringing  of 
the  suit.  He  is  in  all  respects  a  third  party, 
and,  if  necessary,  can  assert  his  rights  in 
the  Civil  Court.  He  is  not  a  person  who 
could  take  advantage  of  the  provisions  of 
Section  256  of  Act  VIII.  of  1859,  if  that 
Section  applied.  But  I  further  think  that 
Section  256  of  Act  VIII.  is  not  applicable 
in  the  case  of  a  sale  which  has  taken  place 
in  execution  of  a  decree  in  the  Collector's 
Court. 

It  has  been  argued  before  us  that  this 
Section  is  made  applicable  by  the  words  of 
Section  110  of  Act  X.  of  1859.  The  mate- 
rial words  of  that  Section  are:  "If  the 
"property  be  a  saleable  under-tenure,  it  shall 
"be  sold  under  the  provisions  of  the  law 
"for  the  time  being  in  force  applicable 
"to  the  sale  of  Such  under- tenures  for  de- 
"  mands  other  than  those  of  arrears  of  rent 
"  due  in  respect  thereof." 

It  seems  to  me  that  this  is  confined  to 
provisions  which  have  reference  to  the 
procedure  of  sale,  not  to  the  procedure  by 
which  the  parties  obtain  a  remedy  for  an 


improper  sale,  and  that  consequently  Sec- 
tion 256,  which  provides  a  method  by  which 
the  person  aggrieved  can  come  into  Court 
after  the  sale  to  get  that  sale  set  aside,  is 
not  one  of  the  provisions  referred  to  by 
Section  no. 

It  follows  that,  if  this  view  be  right,  the 
Moulvie  Deputy  Collector  had  no  juris- 
diction to  entertain  the  application  of  the 
petitioner.  However,  he  has  made  no  order 
upon  it,  and  consequently  there  is  nothing 
to  be  set  aside. 

All  that  we  are  now  concerned  with  is 
Mr.  Donough's  order,  and  that,  we  think, 
must  be  quashed  on  the  ground  that  it  is 
void  for  want  of  jurisdiction. 

We  also  think  that,  under  the  circum- 
stances of  the  case,  each  party  should  pay 
his  own  costs. 


The  24th  February  1870. 
Present : 

» 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Section  208,  Code  of  Civil  Procedure— Substitu- 
tion of  assignee  for  decree-holder— Appeals, 

Case  No.  363  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Shahabcd, 
dated  the  29th  May  i86g. 

Megh  Narain  Singh  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Radha  Pershad  Singh  (Decree-holder), 
Respondent. 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellants. 

Baboo  Mohesk  Chunder  Chowdhry  for 
Respondent. 

By  Section  20S  of  the  Code  of  Civil  Procedure,  it  is 
within  the  discretion  of  a  Civil  Court  to  grant  or  refuse 
an  application  for  the  substitution  of  the  name  of  an 
assignee  for  the  original  decree-holder,  and  no  appeal 
lies  against  the  order  in  such  a  case  except  under  the 
specific  provisions  of  Section  1 1,  Act  XXIII.  of  iS6if 
which  are  confined  to  questions  arising  between  the 
parties  to  the  suit. 

Hobhouse,  /.—  We  think  that  this  appeal 
must  be  dismissed  with  costs. 
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The  decree-holder  in  this  case  was  one 
Mohessur  Buksh  Singh.  The  decree  was 
for  possession  of  certain  immoveable  pro- 
perties. On  the  22nd  January  1869,  one 
Radha  Pershad  Singh,  who  is  admittedly 
the  son  of  the  said  Mohessur  Buksh  Singh, 
applied  for  execution  of  the  decree  offering 
security  by  reason  that  an  appeal  was  pend- 
ing in  the  Privy  Council.  The  judgment- 
debtors  objected  to  this  application,  on  the 
ground  that  the  said  Radha  Pershad  could 
not  be  substituted  as  decree-holder  in  the 
place  of  his  father,  because  the  father  had 
made  no  legal  assignment  to  the  said  Radha 
Pershad  of  the  decree.  The  Court  below 
called  for  what  is  called  a  kyfeul  (or  state- 
ment) from  the  Maharajah  Mohessur  Singh  ; 
and  on  receiving  such  a  kyfeui,  purporting 
to  declare  that  the  decree  had  been  assigned 
over  to  the  said  Radfra  Pershad,  the  Court 
directed  under  Section  208  of  the  Code  that 
the  said  Radha  Pershad  might  be  substituted 
as  decree-holder  in  the  place  of  his  father. 

The  judgment-debtors  appeal  against  this 
order,  averring  that  there  is  no  legal  evi- 
dence on  the  record  of  any  transfer  of  the 
decree  within  the  meaning  of  Section  208 
from  the  original  decree-holder  to  Radha 
Pershad. 

The  question,  however,  has  first  to  be 
determined  whether  any  appeal  lies  against 
an  order  passed  under  the  provisions  of  Sec- 
tion 208  That  Section  runs  in  these 
terms:  "  If  a  decree  shall  be  transferred 
by  assignment  or  by  operation  of  law  from 
the  original  decree-holder  to  any  other 
person,  application  for  the  execution  of  the 
decree  may  be  made  by  the  person  to 
"  whom  it  shall  have  been  so  transferred  or 
his  pleader ;  and  if  the  Court  shall  think 
proper  to  grant  such  application^  the 
"  decree  may  be  executed  in  the  same  man- 
"ner  as  if  the  application  were  made  by 
"the  original  decree-holder."  Then  Sec- 
tion 364  declares:  "No  appeal  shall  lie 
"from  any  order  passed  after  decree  and 
relating  to  the  execution  thereof  except 
as  is  hereinbefore  expressly  provided." 
Then  Section  n,  Act  XXIII.  of  1861,  pro- 
vides, after  stating  certain  questions  that. 
may  arise  between  the  decree-holder  and 
judgment-debtor,  that  these  "  and  any  other 
"questions  arising  between  the  parties  to 
"  the  suit  in  which  the  decree  was  passed, 
and  relating  to  the  execution  of  the  de- 
cree, shall  be  determined  by  order  of  the 
"  Court  executing  the  decree,  and  not  by 
"  separate  suit,  and  the  order  passed  by  the 
14  Court  shall  be  open  to  appeal." 
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It  seems  to  us  clear,  upon  reading  these 
three  Sections  together,  that  by  Section  208 
it  is  within  the  discretion  of  the  Court  to 
grant  or  to  refuse  an  application  of  the 
nature  before  us.  The  words  are  "  if  the 
Court  think  proper''  Then,  clearly,  by  the 
provisions  of  Section  364,  no  appeal  lies 
from  such  order  unless  such  appeal  will  lie 
under  the  specific  provisions  of  Section  11, 
Act  XXIII.  of  1861.  Those  provisions  are 
very  clearly  in  the  words  of  the  law  confined 
to  questions  arising  "  betiveen  the  parties 
"to  the  suit  in  which  the  decree  was 
"passed.'"  Before,  therefore,  any  appeal 
will  lie  in  execution-proceedings,  it  seems 
to  us  necessarv  that  there  must  be  some 
question  which  has  arisen  between  the  parr 
ties  to  the  suit  in  which  the  decree  was 
passed.  Now,  obviously  and  upon  the  conT 
tention  which  the  appellant  would  raise 
before  us,  Radha  Pershad  was  not  a  party 
to  the  suit  in  which  the  decree  was  passed, 
and  therefore,  if  we  were  to  read  the  law, 
as,  I  think,  we  are  bound  to  read  it,  in  its 
literal  sense,  we  could  not  think  that  any 
appeal  lies  against  the  order  of  the  Court 
at  present  before  us.  But  the  pleader  for 
the  appellant  refers  us  to  a  judgment  to  be 
found  at  page  368,  Volume  XI.,  Weekly 
Reporter.  I  am  not  sure  that  I  quite  under- 
stand, from  the  expressions  used  by  the 
learned  Judges  in  that  case,  what  exactly 
the  facts  were  before  them ;  but  they  seem 
to  have  held  that,  if  a  person  is  brought  in 
as  the  representative  of  a  judgment-debtor 
in  a  suit,  then  such  a  person  would  have  a 
right  of  appeal  under  the  provisions  of 
Section  n,  Act  XXIII.  of  1861,  though  he 
was  not  originally  a  party  to  the  suit.  On 
this  point,  the  learned*  Judge,  Mr.  Justice 
Jackson,  remarks :  "  I  found  it  impossible 
"to  come  to  the  conclusion  that  the  Legis- 
"  lature  meant  to  enable  orders  to  be  made 
"in  execution  of  a  decree  affecting  persons 
"  who  were  not  originally  parties  to  the 
"suit,  and  who  became  parties  subsequent- 
"ly  to  the  decree  in  their  representative 
"character,  and  then  to  shut  out  such 
parties  from  the  benefit  of  an  appeal  to 
the  superior  Court.  I  do  not  think, 
"therefore,  that  we  ought  to  say  that  this 
"is  an  appeal  which  the  Judge  was  not 
"competent  to  entertain."  This  is  Mr. 
Justice  Jackson's  judgment  in  which  the 
other  Judge  concurs.  But,  even .  if  we 
were  to  hold  that  the  facts  of  that  case  were 
analogous  to  the  facts  now  before  us,  and 
that,  therefore,  the  precedent  applied,  still 
one  at  least  of  the  learned  Judges  admits 
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that  it  is  contrary  to  at  least  an  opinion 
expressed  by  a  majority  in  a  Full  Bench 
case  reported  in  the  same  number  of  the 
Weekly  Reporter,  page  i.  But,  in  truth, 
I  do  not  think  that  the  circumstances  of  the 
present  case  are  similar  to  the  circumstances 
of  that  case,  for  here  the  very  contention  of 
the  appellant  is  that,  properly  speaking,  the 
respondent  was  not  a  party  to  the  suit  in  its 
present  stage,  and  it  seems,  therefore,  hard- 
ly possible  to  maintain  the  position  that,  for 
the  purpose  of  the  appeal,  he  is  to  be  con- 
sidered a  party,  whilst  yet  the  object  of  the 
appeal  is  to  have  it  declared  that  he  is  not  a 
party ;  and,  at  any  rate,  the  law  is  clear  that 
the  question  is  not  one  in  which  an  appeal 
lies,  because  it  is  a  question  arising  between 
persons  who  were  not  "parties  to  the  suit" 
in  which  the  decree  was  passed. 

I  think,  therefore,  that  an  appeal  does  not 
lie,  and  I  would,  therefore,  dismiss  this 
appeal  with  costs. 

Bay  ley,  J. — I  concur. 


The  24th  February  1870. 

•  Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  fudges. 

Witnesses — Civil  action— Criminal  case. 

Case  No.  2461  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge    of  Backergunge,   dated  the    18th 

-  August  i86g,  reversing  a  decision  of  the 
Sudder  Ameen  of  that  District,  dated  the 
27th  April  1868. 

Lall  Chand  Roy  (Defendant),  Appellant, 

versus 

••    Brindabun  Chunder  Roy  (Plaintiff),  Re- 
spondent. 

Baboos  Gopal  Lall  Mitter  and  Grish 
Chunder  Ghose  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Sreenath 
Doss  for  Respondent. 

A  Judge  was  held  to  have  done  wrong  in  throwing 
out  the  evidence  of  witnesses  tendered  by  the  defendant 
in  a  civil  action,  merely  because  they  had  been  found 


untrustworthy  when  examined  with  reference  to  a 
charge  of  breach  of  trust  against  the  same  defendant 
in  a  criminal  case. 

Glover,  J. — Thk  plaintiff  in  this  case 
sued  for  Rupees  872,  which  he  claimed  as 
the  balance  of  the  value  of  certain  property 
made  over  for  sale  to  the  defendant  (whom 
he  styled  his  servant),  and  which  the  de- 
fendant had  sold  at  a  profit,  realizing  in  all 
the  sum  of  1,670  rupees  10  annas  and  6£  pie. 

Of  this  sum,  the  plaintiff  states  that  he 
received  only  Rupees  798  and  8  annas,  and 
that  the  defendant  still  owes  him  the 
balance,  Rupees  872. 

The  defendant  claimed,  not  to  be  a  ser- 
vant, but  a  partner  to  a  small  extent  in  the 
venture.  But  his  substantial  defence  to  the 
suit  was  (whilst  admitting  the  receipt  of 
1,646  rupees,  the  .value  of  the  goods 
plus  the  profits  realized  on  the  sale)  that  he 
had  paid  this  amount  to  the  plaintiff,  and 
was  therefore  not  liable. 

It  appears  that,  while  this  case  was  pend- 
ing, proceedings  were  taken  by  the  plaintiff 
against  the  defendant  in  the  Criminal  Court 
on  a  charge  of  breach  of  trust,  the  result 
of  which  was  that  the  defendant  was  con- 
victed by  the  Lower  Courts  of  that  offence. 
He  was,  however,  afterwards  acquitted  by  the 
High  Court,  on  the  ground  that  he  was  a 
partner  of  the  plaintiff,  and  not  criminally 
liable. 

To  return  to  the  present  suit.  The  Court 
of  first  instance  fixed  a  long  and  somewhat 
involved  issue  as  to  whether  the  defendant 
was  the  plaintiff's  partner,  and  whether 
he  had  received  the  amount  stated  by  the 
plaintiff,  and  whether,  according  to  his 
own  allegation,  he  had  paid  that  amount 
to  the  plaintiff. 

It  found  on  the  evidence  that  the  money 
had  been  repaid,  and  it  declined  to  go  into 
the  question  of  partnership  for  various  rea- 
sons which  are  given  in  the  judgment. 

The  Judge,  on  appeal,  considered  that  the 
substantial  issue  between  the  parties  was  as 
to  the  question  of  payment;  and,  looking 
into  the  evidence,  found  a  payment  of 
Rupees  798  and  8  annas  only  proved.  He, 
therefore,  gave  the  plaintiff  a  decree  for  the 
balance. 

On  special  appeal,  it  is  contended,  first, 
that,  as  the  appellant  was  a  partner  with 
the  plaintiff,  the  present  suit,  not  being  a 
suit  for  accounts,  would  not  lie. 
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This  objection  was  very  faintly  pressed 
on  us,  the  real  question  which  the  appel- 
lant wished  to  argue,  although  the  point 
was  not  taken  in  his  written  grounds  of 
appeal,  being  that  the  suit  could  not  be  de- 
cided until  the  partnership  account  was  gone 
into;  and  that  the  Judge  should  have  tried 
the  issue  of  partnership  as  the  first  Court 
bad  raised  that  issue. 

Now,  although  the  first  Court  did  raise 
the  issue  of  partnership,  the  point  was  not 
decided,  and  principally  for  this  reason, 
namely,  that  although  the  defendant  claim- 
ed to  be  a  partner,  he  did  not  take  credit 
for  his  share,  and  the  Moons  iff  considered 
that  the  mention  of  his  partnership  was  only 
incidental — the  real  dispute  being  on  the 
question  of  payment ;  and  this  was  undoubt- 
edly the  sole  question  in  dispute  between 
the  parties;  and  if  the  Judge  decided  that 
question  properly,  he  did  all  that  was  ne- 
cessary. But  it  is  contended  that  in  decid- 
ing this  question,  the  Judge  committed  a 
manifest  error  of  law  in  rejecting  the  evi- 
dence of  three  of  the  defendant's  witnesses 
on  the  ground  that  these  witnesses  had  al- 
ready been  examined  in  the  Criminal  Court 
with  reference  to  the  charge  of  breach  of 
trust  laid  against  the  defendant,  and  had 
been  foand  untrustworthy.  Of  course,  if  the 
Jadge  acted  in  this  way,  the  Judge  was 
wrong,  and  the  wording  of  his  decision  does 
seem  to  bear  out  the  special  appellant's 
contention. 

It  has  been  argued  by  Mr.  Allan  for 
the  special  respondent,  that  it  was  not  the 
Judge's  intention  to  throw  out  this  evidence 
on  the  ground  that  it  had  been  already  held 
to  be  untrustworthy  by  the  Criminal  Court, 
bat  only  that  the  Judge  mentioned  that  fact 
parenthetically;  and  special  reference  is  made 
to  the  words  of  the  judgment  where  the  Judge 
•ays:  "Taking  this  evidence  as  a  whole* I 
"  cannot  say  that  it  is  sufficient  to  prove  pay- 
,"  D?ent-/'  And  again,  '•  On  the  whole,  I  con- 
sider defendant  to  have  failed  to  prove 
"payment  to  plaintiff  of  any  money  in  ex- 
cess of  what  plaintiff  admits  having  re- 
ceived." But  after  reading  the  whole 
of  the  judgment,  1  can  come  to  no  other 
conclusion  than  that  the  Judge  meant  to  say 
that  the  three  witnesses  above  referred  to 
were  to  be  put  out  of  the  category  of  wit- 
nesses, because  their  evidence  had  been  de- 
clared untrustworthy  by  the  Sessions  Judge  • 
and  if  this  be  so,  the  defendant  has  not 
had  his  case  fully  and  properly  tried.    He 


was  entitled  to  have  this  evidence  consider- 
ed, and  the  Judge  admits  that  he  has  not 
considered  it. 

Another  objection  is  taken  as  to  the 
amount  decreed.  It  is  contended  that  as  the 
Judge  has  gone  entirely  on  the  admission  of 
the  defendant  as  to  the  amount  received  by 
him  without  taking  any  evidence  from  the 
plaintiff  on  this  point,  he  was  bound  to 
make  his  calculations  upon  it. 

Now,  the  defendant  admits  that  he  re- 
ceived in  all  Rupees  1,646  which  was  the 
value  of  the  property  pins  the  profits  real- 
ized. The  plaintiff  has  acknowledged  pay- 
ment to  him  of  798  rupees,  and  therefore  the 
balance  due  would  be  not  842  rupees,  but 
Rupees  848.  The  Judge  will  bear  this  in 
mind  should  he,  after  considering  the  evi- 
dence of  the  defendant's  three  witnesses,  still 
hold  the  plea  of  payment  unproved.  The  case 
is  sent  back  to  him  for  the  purpose  of  re- 
trying this  issue  on  all  the  evidence  on  the 
record,  and  costs  will  follow  the  result. 

Milter,  J. — I  concur. 


The  24th  February  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Enhancement — Remand. 

Case  No.  2534  of  1869  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  joth  June  1869,  modifying  a  decision 
of  the  Deputy  Collector  of  Koolneah, 
dated  the  25th  February  1869. 

Pran  Huree  Doss  (Defendant),  Appellant, 

versus 

Parbutty  Churn  Mojoomdar  (Plaintiff), 
Respondent. 

Mr.  J.  S.  Rochfort  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

In  a  suit  for  enhancement  against  a  ryot  having  a 
right  of  occupancy,  if  the  notice  served  is  found  to  be 
bad  in  law,  the  Judge  has  no  power  under  the  Pro- 
cedure Code  to  remand  the  case  with  a  view  to  the 
ascertainment  by  local  inquiry  of  the  area  of  the  land 
in  dispute  and  the  rates  prevailing  in  its  neighbour- 
hood. ~ 

Mitter,  J.— We  are  of  opinion  that  the 
notice  of  enhancement  served  upon  the 
special  appellant  in  this  case  is  bad  in  law. 
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that  it  is  contrary  to  at  least  an  opinion 
expressed  by  a  majority  in  a  Full  Bench 
case  reported  in  the  same  number  of  the 
Weekly  Reporter,  page  i.  But,  in  truth, 
I  do  not  think  that  the  circumstances  of  the 
present  case  are  similar  to  the  circumstances 
of  that  case,  for  here  the  very  contention  of 
the  appellant  is  that,  properly  speaking,  the 
respondent  was  not  a  party  to  the  suit  in  its 
present  stage,  and  it  seems,  therefore,  hard- 
ly possible  to  maintain  the  position  that,  for 
the  purpose  of  the  appeal,  he  is  to  be  con- 
sidered a  party,  whilst  yet  the  object  of  the 
appeal  is  to  have  it  declared  that  he  is  not  a 
party ;  and,  at  any  rate,  the  law  is  clear  that 
the  question  is  not  one  in  which  an  appeal 
lies,  because  it  is  a  question  arising  between 
persons  who  were  not  "parties  to  the  suit" 
in  which  the  decree  was  passed. 

I  think,  therefore,  that  an  appeal  does  not 
lie,  and  I  would,  therefore;  dismiss  this 
appeal  with  costs. 

Bay  ley,  J. — I  concur. 


The  24th  February  1870. 

Prestnt: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Witnesses — Civil  action — Criminal  case. 

Case  No.  2461  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 

•  Judge    of  Backergunge,   dated  the    18th 

*  August  1869,  reversing  a  decision  of  the 
Sudder  Ameen  of  thai  District,  dated  the 
27th  April  1868. 

Lall  Chand  Roy  (Defendant),  Appellant, 

versus 

•-    Briodabun  Chunder  Roy  (Plaintiff),  Re- 
spondent, 

Baboos  Gopal  Lall  Mitter  and  Grish 
Chunder  Ghose  for  Appellant. 

Mr.  JR.  T.  Allan  and  Baboo  Sreenath 
Doss  for  Respondent. 

A  Judge  was  held  to  have  done  wrong  in  th rowing- 
out  the  evidence  of  witnesses  tendered  by  the  defendant 
In  a  civil  action,  merely  because  they  had  been  found 


untrustworthy  when  examined  with  reference  to  a 
charge  of  breach  of  trust  against  the  same  defendant 
in  a  criminal  case. 

Glover,  J. — The  plaintiff  in  this  case 
sued  for  Rupees  872,  which  he  claimed  as 
the  balance  of  the  value  of  certain  property 
made  over  for  sale  to  the  defendant  (whom 
he  styled  his  servant),  and  which  the  de- 
fendant had  sold  at  a  profit,  realizing  in  all 
the  sum  of  1,670  rupees  10  annas  and  6£  pie. 

Of  this  sum,  the  plaintiff  states  that  he 
received  only  Rupees  798  and  8  annas,  and 
that  the  defendant  still  owes  him  the 
balance,  Rupees  872. 

The  defendant  claimed,  not  to  be  a  ser- 
vant, but  a  partner  to  a  small  extent  in  the 
venture.  But  his  substantial  defence  to  the 
suit  was  (whilst  admitting  the  receipt  of 
1,646  rupees,  the  .value  of  the  goods 
plus  the  profits  realized  on  the  sale)  that  he 
had  paid  this  amount  to  the  plaintiff,  and 
was  therefore  not  liable. 

It  appears  that,  while  this  case  was  pend- 
ing, proceedings  were  taken  by  the  plaintiff 
against  the  defendant  in  the  Criminal  Court 
on  a  charge  of  breach  of  trust,  the  result 
of  which  was  that  the  defendant  was  con* 
victed  by  the  Lower  Courts  of  that  offence. 
He  was,  however,  afterwards  acquitted  by  the 
High  Court,  on  the  ground  that  he  was  a 
partner  of  the  plaintiff,  and  not  criminally 
liable. 

To  return  to  the  present  suit.  The  Court 
of  first  instance  fixed  a  long  and  somewhat 
involved  issue  as  to  whether  the  defendant 
was  the  plaintiff's  partner,  and  whether 
he  had  received  the  amount  stated  by  the 
plaintiff,  and  whether,  according  to  his 
own  allegation,  he  had  paid  that  amount 
to  the  plaintiff. 

It  found  on  the  evidence  that  the  money 
had  been  repaid,  and  it  declined  to  go  into 
the  question  of  partnership  for  various  rea- 
sons which  are  given  in  the  judgment. 

The  Judge,  on  appeal,  considered  that  the 
substantial  issue  between  the  parties  was  as 
to  the  question  of  payment;  and,  looking 
into  the  evidence,  found  a  payment  of 
Rupees  798  and  8  annas  only  proved.  He, 
therefore,  gave  the  plaintiff  a  decree  for  the 
balance. 

On  special  appeal,  it  is  contended,  first, 
that,  as  the  appellant  was  a  partner  with 
the  plaintiff,  the  present  suit,  not  being  a 
suit  for  accounts!  would  not  lie. 
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This  objection  was  very  faintly  pressed 
on  us,  the  real  question  which  the  appel- 
lant wished  to  argue,  although  the  point 
was  not  taken  in  his  written  grounds  of 
appeal,  being  that  the  suit  could  not  be  de- 
cided until  the  partnership  account  was  gone 
into;  and  that  the  Judge  should  have  tried 
the  issue  of  partnership  as  the  first  Court 
had  raised  that  issue. 

Now,  although  the  first  Court  did  raise 
the  issue  of  partnership,  the  point  was  not 
decided,  and  principally  for  this  reason, 
namely,  that  although  the  defendant  claim- 
ed to  be  a  partner,  he  did  not  take  credit 
for  his  share,  and  the  Moonsiff  considered 
that  the  mention  of  his  partnership  was  only 
incidental — the  real  dispute  being  on  the 
question- of  payment ;  and  this  was  undoubt- 
edly the  sole  question  in  dispute  between 
the  parties;  and  if  the  Judge  decided  that 
question  properly,  he  did  all  that  was  ne- 
cessary. But  it  is  contended  that  in  decid- 
ing this  question,  the  Judge  committed  a 
manifest  error  of  law  in  rejecting  the  evi- 
dence of  three  of  the  defendant's  witnesses 
on  the  ground  that  these  witnesses  had  al- 
ready been  examined  in  the  Criminal  Court 
with  reference  to  the  charge  of  breach  of 
trust  laid  against  the  defendant,  and  had 
been  found  untrustworthy.  Of  course,  if  the 
Judge  acted  in  this  way,  the  Judge  was 
wrong,  and  the  wording  of  his  decision  does 
seem  to  bear  out  the  special  appellant's 
contention. 

It  has  been  argued  by  Mr.  Allan  for 
the  special  respondent,  that  it  was  not  the 
Judge's  intention  to  throw  out  this  evidence 
on  the  ground  that  it  had  been  already  held 
to  be  untrustworthy  by  the  Criminal  Court, 
but  only  that  the  Judge  mentioned  that  fact 
parenthetically;  and  special  reference  is  made 
to  the  words  of  the  judgment  where  the  Judge 
•ays :  "  Taking  this  evidence  as  a  whole,  I 
"  cannot  say  that  it  is  sufficient  to  prove  pay- 
"  ment"  And  again,  «•  On  the  whole,  I  con- 
"  sider  defendant  to  have  failed  to  prove 
**  payment  to  plaintiff  of  any  money  in  ex- 
**  cess  of  what  plaintiff  admits  having  re- 
49  ceived."  But  after  reading  the  whole 
of  the  judgment,  1  can  come  to  no  other 
conclusion  than  that  the  Judge  meant  to  say 
that  the  three  witnesses  above  referred  to 
were  to  be  put  out  of  the  category  of  wit- 
nesses, because  their  evidence  had  been  de- 
clared untrustworthy  by  the  Sessions  Judge  ; 
and  if  this  be  so,  the  defendant  has  not 
had  his  case  fully  and  properly  tried.    He 


was  entitled  to  have  this  evidence  consider- 
ed, and  the  Judge  admits  that  he  has  not 
considered  it. 

Another  objection  is  taken  as  to  the 
amount  decreed.  It  is  contended  that  as  the 
Judge  has  gone  entirely  on  the  admission  of 
the  defendant  as  to  the  amount  received  by 
him  without  taking  any  evidence  from  the 
plaintiff  on  this  point,  he  was  bound  to 
make  his  calculations  upon  it. 

Now,  the  defendant  admits  that  he  re- 
ceived in  all  Rupees  1,646  which  was  the 
value  of  the  property  plus  the  profits  real- 
ized. The  plaintiff  has  acknowledged  pay- 
ment to  him  of  798  rupees,  and  therefore  the 
balance  due  would  be  not  842  rupees,  but 
Rupees  848.  The  Judge  will  bear  this  in 
mind  should  he,  after  considering  the  evi- 
dence of  the  defendant's  three  witnesses,  still 
hold  the  plea  of  payment  unproved.  The  case 
is  sent  back  to  him  for  the  purpose  of  re- 
trying this  issue  on  all  the  evidence  on  the 
record,  and  costs  will  follow  the  result. 

Mitter,  J. — I  concur. 


The  24th  February  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Enhancement— Remand. 

Case  No.  2534  of  1869  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  30th  June  1869,  modifying  a  decision 
of  the  Deputy  Collector  of  Kootneah, 
dated  the  25th  February  rS6p. 

Pran  Huree  Doss  (Defendant),  Appellant, 

versus 

Parbutty  Churn  Mojoomdar  (Plaintiff), 
Respondent. 

Mr.  J.  S.  Rochfort  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

In  a  suit  for  enhancement  against  a  ryot  having  a 
right  of  occupancy,  if  the  notice  served  is  found  to  be 
bad  in  law,  the  Judge  has  no  power  under  the  Pro- 
cedure Code  to  remand  the  case  with  a  view  to  the 
ascertainment  by  local  inquiry  of  the  area  of  the  land 
in  dispute  and  the  rates  prevailing  in  its  neighbour- 
hood. " 

Mitter,  /.—We  are  of  opinion  that  the 
notice  of  enhancement  served  upon  the 
special  appellant  in  this  case  is  bad  in  law. 
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The  25th  February  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Certificate  under  Act  XL.  of  1858— Guardianship 

of  minor's  property. 


Case  No.  453  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  dated 
the  1st  July  1869. 

Mussarnut  Etwaree  (Petitioner),  Appellant, 

versus 

Ram  Narain  Ram  (Opposite  Party), 
Respondent. 

Baboo  Boodh  Sein  Singh  for  Appellant. 

No  one  for  Respondent. 

Held  that,  under  Act  XL.  of  185s,  notwithstanding 
the  appointment  of  a  guardian  of  the  person  of  a  minor 
by  the  father,  the  Court  may  appoint  a  person  to  be 
guardian  of  the  property  of  the  minor. 

Norman,  C.  J.—  This  was  an  application 
by  Mussarnut  Etwaree,  the  mother  of  two 
infants  named  Dabee  Dyal  and  Mohadeo 
Lall,  the  elder  of  whom  is  five  years  and  the 
other  two  years  and  a  half  old,  for  a  certifi- 
cate under  Act  XL.  of  1858  as  guardian  and 
manager  of  the  property  of  the  minors,  she 
alleging  that  the  father  is  wasting  the  pro- 
perty, and  that  the  appointment  of  herself  as 
guardian  is  necessary  for  the  preservation  of 
the  rest  of  the  property,  and  for  the  purpose 
of  enabling  her  to  institute  suits  to  recover 
property  which  has  been  wasted  by  the 
father.  The  Officiating  Judge  says  simply 
that  the  father's  drunken  habits  are  not  a 
sufficient  reason  for  a  Court  interfering  and 
taking  the  children  from  the  custody  of  the 
natural  guardian. 

Now,  the  37th  Section  of  Act  XL.  of 
1858  provides  that  nothing  in  that  Act  shall 
authorize  the  appointment  of  a  guardian  of 
the  person  of  any  minor  whose  father  is 
living  and  is  not  a  minor. 

The  words  restricting  that  enactment  to  a 
declaration  that  a  guardian  of  the  person 
of  such  minor  shall  not  be.  appointed,  gives 
rise  to  an  inference  that  it  was  not  intended 
that  the  Court  should  not  have  power  to 
appoint  a  guardian  of  the  property  of  a 
minor  whose  father  might  be  living. 


The  4th  Section  provides  that  any  rela- 
tive or  friend  of  a  minor  in  respect  of  whose 
property  such  certificate  has  not  been  grant- 
ed, may  apply  to  the  Civil  Court  to  ap- 
point a  fit  person  to  take  charge  of  the 
property  and  person  of  such  minor. 

The  6th  Section  provides  that  when  an 
application  shall  have  been  made  to  the 
Civil  Court  either  by  a  person  claiming  a 
right  to  have  the  charge  of  the  property  of 
a  minor,  or  by  any  relative  or  friend  of  the 
minor,  the  Court  shall  issue  notice  of  the 
application,  and  fix  a  day  for  hearing  the 
same.  On  the  day  fixed,  the  Court  will 
enquire  summarily  into  the  circumstances, 
and  pass  orders  in  the  case. 

The  7th  Section  is  remarkable.  It  begins 
by  enacting  that  "if  it  shall  appear  that 
"  any  person  claiming  a  right  to  have  charge 
"  of  the  property  of  a  minor,  is  entitled  to 
"  such  right  by  virtue  of  a  will  or  deed,  and 
"  is  willing  to  undertake  the  trust,  the  Court 
"  shall  grant  a  certificate  of  administration  to 
"  such  person." 

Therefore,  if  the  donor  of  the  property 
or  the  father  shall  have  exercised  his  dis- 
cretion by  the  appointment  of  a  guardian 
of  the  property,  the  Court  is  to  take  such  per- 
son as  having  been  properly  appointed. 

The  Section  proceeds :  "  If  there  is  no 
"  person  so  appointed,"  (that  is,  appointed 
either  by  will  or  deed),  "  or  if  such  person 
"  is  unwilling  to  undertake  the  trust,  and 
"  there  is  any  near  relative  of  the  minor  who 
"  is  willing  and  fit  to  be  entrusted  with 
"  the  charge  of  his  property,  the  Court 
"  may  grant  a  certificate  to  such  relative. 
It  goes  on  to  say  that  "  the  Court  may  also, 
»  if  it  think  fit  (unless  a  guardian  have  been 
«  appointed  by  the  father)  appoint  such  per- 
"  son  as  aforesaid  or  such  relative  or  any 
other  relative  or  friend  of  the  minor,^to  be 
guardian  of  the  person  of  the  minor." 
Therefore,  notwithstanding  an  appoint- 
ment of  a  guardian  of  the  person  of  the 
minor  by  the  father,  the  Court  may  appoint 
a  person  to  be  a  guardian  of  the  property. 

In  the  case  now  before  the  Court,  the 
Officiating  Judge  of  Gya  does  not  appear 
to  have  adverted  to  the  distinction  between 
the  appointment  of  a  guardian  of  the  pro- 
perty and  the  appointment  of  a  guardian  of 
the  person  of  the  minor.  If  this  is  a  family 
governed  bv  the  Mitakshara,  it  is  plain  that 
the  infants  have  a  right  to  ask  the  interference 
,  of  the  Court  to  restrain  their  father  from 
I  dissipating  property  in  which  they  have  by 
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their  birth  become  jointly  interested  with 
him,  and  for  that  purpose  it  is  clear  that  the 
Court  must  have  power  to  appoint  a  guardian 
for  the  purpose  of  instituting  suits  and  pro- 
tecting the  property  of  the  minor,  and  that 
such  guardian  may  be  a  person  other  than  the 
father.  And  on  a  careful  consideration  of 
Sections  4,  6,  and  7  of  Act  XL.  of  1858,  it 
appears  to  us  to  be  plain  that  a  guardian 
may  be  appointed  under  that  Act  for  the 
purpose  of  protecting  the  interests  of  the 
minors. 

The  case  must  go  back  to  the  Judge  who 
will  try  the  question,  whether  the  father  is 
wasting  the  property  of  these  infants,  and 
whether  it  is  necessary  for  their  protection 
that  a  person  should  be  appointed  as  their 
guardian  for  the  purpose  of  suing  and  taking 
such  steps  as  may  be  necessary  to  restrain 
further  waste. 


The  25th  February  1870. 

Present ;  ~ 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble   H.  V.  Bay  ley, 
Judge. 

Deposit — Execution —Refund— J  urisdiction. 

Case  No.  4  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  2nd 
October  1869,  affirming  an  order  of  the 
Subordinate  Judge  of  that  District ',  dated 
the  8th  May  1869. 

Ghannoo  Singh  (Decree-holder),  Appellant, 

versus 

Ram  Gobind  Singh  and  another  (Judgment- 
debtors),  Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Bama  Churn 
Banerjee  for  Respondents. 

Application  having  been  made  to  a  Deputy  Collector 
to  execute  a  decree  for  rent,  the  judgment-debtor  in 
order  to  save  his  tenure  from  sale,  brought  the  money 
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into  Court,  and  it  was  taken  out  by  the  decree-holder. 
This  was  done  while  the  question  was  being  litigated 
in  the  Civil  Courts  whether  the  decree  was  not  barred 
by  limitation.  The  result  was  that  the  decree  was  de- 
clared barred. 

Held  that  the  judgment-debtor's  only  remedy  was 
by  a  suit  in  the  Civil  Court  to  get  back  the  money. 

Norman,  C.  J. — The  facts  of  this  case  are 
these :  A  decree  was  obtained  against  one 
Owdesh  Kooer  in  a  suit  for  rent  under  Act 
X.  of  1859.  The  rights  and  interests  of 
the  decree -holder  in  the  decree  were  sold 
to  the  respondent.  The  respondent  applied 
to  execute  the  decree.  Owdesh  Kooer  ob- 
jected that  the  decree  was  barred  by  limita- 
tion under  the  provisions  of  the  92nd  Sec- 
tion of  Act  X.  of  1859.  On  that  application, 
the  Deputy  Collector  determined  that  the 
decree  could  not  be  executed.  Respondent 
brought  a  regular  suit  in  the  Civil  Court  to 
declare  his  right  to  execute  the  decree,  and 
obtained  in  the  MoonsifFs  Court  a  decree 
adjudging  that  he  was  so  entitled.  That 
decree  was  confirmed  by  the  Judge  on  ap- 
peal, but  was  reversed  on  special  appeal  by 
the  High  Court  in  1868.  The  decision  of 
the  High  Court  is  to  be  found  in  the  9th 
Volume  of  the  Weekly  Reporter,  page  145. 

Owdesh  Kooer  sold  his  rights  under  the 
decree  of  the  High  Court  to  the  now  ap- 
pellant. While  the  decision  of  the  Civil 
Court  was  pending,  on  appeal,  before  the 
Judge,  the  respondent  applied  to  the  Deputy 
Collector  to  execute  the  decree  in  the  rent- 
suit  against  Owdesh  Kooer's  property,  pro- 
ducing before  the  Deputy  Collector  the 
decree  of  the  Civil  Court  declaring  his 
right  to  have  the  decree  of  the  Collector's 
Court  executed.  Owdesh  Kooer  in  order  to 
save  his  tenure  from  sale  brought  the  money 
into  Court,  and  the  money  was  taken  out 
by  the  respondent. 

The  appellant,  the  purchaser  from  Owdesh 
Kooer,  applied  in  the  Civil  Court  for  an 
order  that  the  money  paid  into  the  Col- 
ledtor's  Court  by  Owdesh  % Kooer,  and  paid 
out  of  Court  to  the  respondent  under  the 
decree  in  the  Act  X.  suit  in  the  Collector's 
Court,  should  be  refunded  to  him. 

The  Judge  says  that  under  no  circum- 
stances can  the  amount  be  realized  in  the 
Civil  Court,  and  on  appeal,  affirming  the 
decision  of  the  first  Court,  rejected  the 
application  of  the  appellant  for  an  order 
for  the  refund  of  that  money. 

We  think  the  Judge's  order  perfectly 
correct.  The  money  was  realized  by  the 
respondent  by  the  process  of  the  Collect- 
or's   Court;  and    ii    the   Collector's  Court 
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had  jurisdiction  to  order  the  refund,  the 
application  should  have  been  made  in  the 
Collector's  Court,  which  alone  is  responsible 
for  what  took  place  in  that  Court.  The 
probability,  however,  is  that  it  will  be  found 
that  the  Collector  has  no  power  to  order 
that  refund;  and  if  that  be  the  case,  it  is 
plain  that  the  only  remedy  of  the  appel- 
lant will  be  by  suit  in  the  Civil  Court  to 
get  back  the  money  which  is  said  to  have 
been  improperly  obtained  by  the  respondent. 
jt  may  be  necessary  that  an  application 
should  be  made  to  the  Collector  to  set  aside 
orders  which  have  been  made  in  the  Col- 
lector's Court  before  that  civil  suit  can  be 
Drought;  but  we  need  not  go  into  that 
question.  It  is  quite  plain  that  the  Civil 
Court  in  this  suit  has  no  power  to  order  the 
refund  of  that  money.  This  appeal  is 
therefore  dismissed  with  costs,  two  gold 
naohurs  being  allowed  for  pleader's  fees. 


The  25th  February  1870. 

Present: 

the  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
fudge. 

Ex-parte-order— Jurisdiction. 

Case  No.  537  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  tke  Judge  of  Tirhoot,  dated  the  2jth 
November  i86g. 

Sheo  Prosunno  Singh  (Judgment-debtor), 

Appellant, 

versus 

Buldharee  Lall  (Decree-holder),  Respondent. 

Baboo  Debendronath  Bose  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

If  a  Judge  makes  an  ex-parte  order,  unless  in  cases 
in  which  he  is  expressly  empowered  to  make  such  an 
order,  the  party  who  has  not  been  heard  has  a  riprht  to 
apply  to  the  Judge  to  set  it  aside  ;  and  if  the  Judge 
finds  that  such  order  was  wrong,  he  is  at  liberty,  on 
hearing  both  parties,  to  recall  it. 

Norman,  C.  J. — In  this  case,  a  decree 
was  pending  for  execution  in  the  Court  of 
Syud  lmdad  AH,  the  Subordinate  Judge  of 
Tirhoot. 


The  debtor  applied  to  Mr.  Pearson,  the 
Zillah  Judge  of  Tirhoot,  for  an  order  that 
the  case  should  be  transferred  to  the  Court  of 
Baboo  Bhooputty  Roy,  the  other  Subordi- 
nate Judge,  alleging  that  in  another  suit  in 
the  Court  of  such  other  Subordinate  Judge 
a  manager  of  the  debtor's  property  had 
been  appointed.  The  Judge,  Mr.  Pearson, 
made  the  order  asked  on  the  application 
of  the  judgment-debtor  alone,  without  hear- 
ing or  even  causing  notice  to  be  served  on 
the  decree-holder.  This  was  on  the  13th 
November. 

The  decree-holder  came  in  and  prayed 
that  the  order  of  the  13th  of  November 
should  be  set  aside.  On  hearing  both  the 
parties,  the  Judge  cancelled  the  former  order. 
From  that  second  order,  an  appeal  has  been 
presented  to  this  Court. 

In  a  case  which  is  reported  in  Marshall's 
Reports,  page  195,  a  Division  Bench  of  this 
Court  expressed  an  opinion  that,  under  the 
6th  Section  of  Act  VIII.  of  1859,  a  District 
Court  has  no  power  to  withdraw  a  suit  from 
a  subordinate  Court  after  decree — after  trial 
— and  when  it  is  merely  pending  in  such 
Court  for  the  purpose  of  execution.  In  the 
present  case,  the  Judge  re-called  his  own 
order.  It  appears  to  me  that  if  a  Judge 
makes  an  ex-parte  order,  unless  in  cases 
where  he  is  expressly  empowered  to  make 
such  an  order,  the  party  who  has  not  been 
heard  has  a  right  to  apply  to  the  Judge  to 
set  it  aside ;  and  if  the  Judge  finds  that  such 
order  was  wrong,  he  is  at  liberty,  on  hearing 
both  parties,  to  re-call  it.  Now,  the  first  order 
was  either  one  which  the  Judge  had  no 
jurisdiction  to  make,  or  if  we  suppose  that 
under  any  circumstances  such  an  order  could 
be  sustained  in  the  present  case,  the  order 
was  withdrawn  and  cancelled  by  the  Judge 
who  made  it. 

The  appeal  is,  therefore,  dismissed  with 
costs. 
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The  25th  February  1870. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  HorTble  H.  V. 
Bayley,  Judge. 

Private  arbitration— Special  appeal — Juris- 
diction. 

Case  No.  8  of  1870. 

Miscellaneous   Appeal  from  an  order  pass- 
ed  by  the  Subordinate  Judge  of  Shaha- 
bad,   dated    the     28th     September     r86g, 
reversing   an    order   of  the    Monnsiff   of 
Sasseeram,  dated  the  pth  January  i86g. 

Mussamut  Banoo  (Petitioner),  Appellant, 

versus 

Narain  Sahoo  (Opposite  Party), 
Respondent. 

Baboo  Rajendra  Misser  for  Appellant. 
Baboo  Anund  Gopal  Paleet  for  Respondent. 

The  provision  in  Section  27,  Act  XX II I.  of  1S61,  that 
00  special  appeal  lies  from  any  decision  or  order  passed 
on  a  regular  appeal  in  any  suit  cognizable  in  Courts  of 
Small  Causes  tinder  Act  XLII.  of  i860,  includes  all  suits 
cojrnizabie  by  Courts  constituted  under  that  Act,  even 
such  as  are  made  cognizable  by  Section  327,  Code  of 
Cvfl  "Procedure,  r.  g.t  suits  on  private  arbitration- 
awards. 

Norman,  C.  J. — The  facts  of  this  case 
are  that  the  plaintiff  and  the  defendant  by 
a  private  agreement  in  March  1S67  agreed 
to  refer  a  claim  by  the  plaintiff  to  Rupees 
104,  exclusive  of  interest,  for  money  alleged 
to  be  due  on  a  bond  to  the  arbitration  of 
two  arbitrators.  In  August  1868,  one  of 
the  arbitrators  made  an  award  declaring 
the  plaintiff  entitled  to  Rupees  247-7  f°r 
principal  and  interest. 

The  plaintiff  applied  under  the  provisions 
of  Section  327  to  the  Moonsiff  of  Sasseeram 
that  the  award  should  be  filed  in  Court. 
The  Moonsiff  made  an  order  to  that  effect 
notwithstanding  an  objection  by  the  de- 
fendant to  the  validity  of  the  award. 

From  the  decision  of  the  Moonsiff,  an 
appeal  was   presented   to   the    Subordinate 


Judge  of  Shahabad.  The  Subordinate 
Judge  reversed  the  order  of  the  Moonsiff, 
holding  that,  as  that  which  purported  to  be 
the  award  was  made  by  one  only  of  the 
arbitrators,  it  was  no  award. 

From  this  decision,  a  special  appeal  has 
been  presented  by  the  plaintiff  to  this  Court. 
Baboo  Anund  Gopal  Paleet  for  the  respond- 
ent took  an  objection  that,  under  the  pro- 
visions of  Section  27,  Act  XXIII.  of  1861, 
no  special  appeal  lies. 

We  are  of  opinion  that  the  contention  is 
well  founded.  It  has  already  been  decided 
by  this  Court,  page  85,  Volume  X.,  Weekly 
Reporter,  that  a  Small  Cause  Court  has  ju- 
risdiction, under  the  327th  Section  of  Act 
VIII.  of  1869,  to  entertain  an  application 
to  file  a  private  arbitration-award  relating 
to  a  debt  not  exceeding  the  amount  cogniza- 
ble by  such  Court.  Now,  the  matter  to 
which  the  award  in  question  related,  viz.,  a 
claim  to  Rupees  104,  amounting  with  inter- 
est and  costs  to  Rupees  247,  was  clearly 
one  cognizable  by  a  Small  Cause  Court. 
The  27th  Section  provides  that  no  special 
appeal  shall  lie  from  any  decision  or  order 
passed  on  regular  appeal  "  in  any  suit  of 
"  the  nature  cognizable  in  Courts  of  Small 
"Causes  under  Aft  XLII.  of  i860."  We 
think  it  includes  not  only  suits  of  the  nature 
made  cognizable  by  Aft  XLII.  of  1 860,  but  all 
suits  cognizable  in  Courts  of  Small  Causes 
constituted  under  that  Aft;  and  therefore, 
even  assuming  that  a  suit  upon  an  award 
made  upon  a  private  arbitration  is  made 
cognizable  by  Small  Cause  Courts,  not  by 
any  express  provision  to  that  effect  in  Aft 
XLII.  of  i860,  but  by  Section  327,  Aft 
VIII.  of  1859,  we  think  it  is  within  the 
meaning  of  Section  27,  Aft  XXIII.  of  1861. 

The  result  is,  that  in  our  opinion  this 
special  appeal  must  be  dismissed  with  costs. 

The  appellant  attempts  to  contend  that  no 
appeal  lay  to  the  Judge  of  Shahabad.  Upon 
that  point,  we  do  not  express  any  opinion. 
We  must  leave  him  to  the  remedy  to  which 
he  thinks  he  is  entitled  under  the  36th  Sec- 
tion of  Aft  XXIII.  of  1 86 1.  As  the  mat- 
ter stands  at  present,  we  cannot  say  that 
the  decision  of  the  Subordinate  Judge  is 
wrong,  for  if  he  is  right  as  to  the  facts, 
there  is  no  award. 

Bayley  >  J. — Under  the  facts  of  the  case, 
I  think  that  this  is  a  suit  in  which  under 
Section  27,  Act  XXIII.  of  1S61,  no  speciaj 
appeal  lies. 
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The  25th  February  1870. 
Present : 


The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Remand— Irregularity— Section   350,    Code    of 

Civil  Procedure. 

Case  No.  1969  of  1869  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Judge  of  Rungpore, 
dated  the  14th  June  i86g,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  30th  January  i86q. 

Nussurooddeen  Hossein  Chowdhry  (Defend- 
ant), Appellant, 

versus 

Lall  Mahomed  Puraraanick  (Plaintiff), 

Respondent. 

Mr.  R.  A.  Twidale  and  Baboos  Romesh 
Chunder  Mitter  and  larucknath  Bhutta- 
charjee  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Respondent. 

In  a  suit  for  a  pottah,  the  Deputy  Collector  having 
failed  to  take  the  evidence  of  certain  witnesses  pro- 
duced by  the  plaintiff  for  examination,  the  Lower  Ap- 
pellate Court  remanded  the  case  with  a  view  to  the 
evidence  being*  taken.  This  was  done,  and  the  case 
was  re-tried  by  the  Deputy  Collector  who  again  dis- 
missed the  plaint.   On  appeal  the  decision  was  reversed. 

Held  that  the  Judge  may  have  been  so  far  in  error 
in  that  while  remanding  the  case  he  did  not  direct  the 
Lower  Court  to  send  the  case  back  to  him  with  the 
additional  evidence ;  yet  as  the  error  did  not  interfere 
with  the  merits  of  the  case  or  the  jurisdiction  of  the 
Court  (the  evidence  having  been  before  the  judge  in 
appeal),  it  would  not  warrant  interference  with  his 
decision  in  special  appeal. 

Glover,  J. — This  was  a  suit  for  a  pot- 
tah at  the  rate  of  30  rupees  a  year  on  53 
beegahs  of  land.  The  landlord  defendant 
denied  the  rate  at  which  the  plaintiff  claim- 
ed a  pottah.  He  also  alleged  that  the  land  in 
possession  of  the  plaintiff  was  not  53  bee- 
gahs but  somewhat  less,  and  that  the  pro- 
per rate  of  rent  was  60  rupees  and  not  30 
rupees. 

The  Deputy  Collector,  when  the  case 
originally  came  before  him,  decided  two 
points :  first,  the  quantity  and  the  descrip- 
tion of  land;  and,  secondly,  the  fair  and 
equitable  rates  of  rent  leviable  upon  that 
land.  He  held  a  local  enquiry  by  means  of 
a  Court  Ameen,  and  found  that  the  plaint- 
iff had  49  beegahs  in  his  holding  and* not 


53  beegahs,  and  that  the  proper  rent  was 
not  Rupees  30  but  62  rupees,  and  he  accord- 
ingly dismissed  the  plaintiff's  suit  for  a 
pottah. 


On  appeal  the  Judge  remanded  the  case 
to  the  Deputy  Collector  to  take  the  evi- 
dence of  certain  of  the  plaintiff's  witnesses, 
who,  though  produced  by  him  for  examin- 
ation, had  not  been  examined.  The  Deputy 
Collector,  on  the  remand,  took  the  evidence 
of  those  witnesses,  re-tried  the  case,  and 
again  dismissed  the  plaintiff's  suit  on  the 
same  grounds  as  before. 

On  appeal  this  order  was  reversed,  the 
Judge  believing  the  plaintiff's  witnesses  and 
holding  that  he  was  entitled  to  a  pottah  at 
the  rate  claimed  by  him. 

It  is  now  contended  in  the  first  place, 
that  the  Judge's  order  of  remand  was,  under 
Sections  351,  352,  and  353  of  Act  VIII. 
of  1859,  an  improper  order,  inasmuch  as 
the  Lower  Court  had  not  disposed  of  the 
case  upon  any  preliminary  point  so  as  to 
exclude  any  evidence  of  fact  which  would 
have  been  the  only  ground  on  which  the 
Judge  could  by  law  have  remanded  the 
case. 

It  appears  to  me,  on  reading  the  whole 
of  these  Sections  together,  that  the  Judge 
was  justified  in  passing  the  order  he  did, 
because  where  a  question  of  fact  is  to  be 
determined  on  the  evidence  of  certain  wit- 
nesses, and  that  question  has  not  been  so 
determined,  the  depositions  of  those  wit- 
nesses not  having  been  recorded,  I  should 
think  that  there  had  not  been  a  legal  de- 
termination of  the  point,  and  that  under 
Section  354  the  Judge  was  competent  to 
send  the  case  back  to  have  it  determined. 
It  may  be  that  the  Judge  was  so  far  in 
error  in  that  whilst  remanding  the  case,  he 
did  not  direct  the  Lower  Court  to  take 
the  evidence,  and  to,  return  the  case  to 
him  with  that  evidence  and  his  finding 
thereon,  without  pronouncing  a  decision 
of  his  own;  but  granting  for  the  sake  of 
argument  that  this  was  the  case,  it  seems 
clear  that  the  Judge's  proceeding  has  not 
been  productive  of  any  injustice  to  either 
party.  The  whole  evidence  was  before  both 
Courts,  and  granting  the  irregularity  in  the 
Judge's  proceeding,  it  is  not  one  which  in 
any  way  affects  the  merits  of  the  case  or 
the  jurisdiction  of  the  Court,  and  the  pro- 
visions of  Section  350  of  the  Civil  Proce- 
dure Code  therefore  apply  to  it. 
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The  next  objection  taken  in  special  appeal 
is  that  the  Judge  in  deciding  the  question 
of  fair  and  equitable  rate,  has  gone  upon 
evidence  which  is  not  legal  evidence  of  that 
fact.  There  is,  however,  no  necessity  for 
going  into  this  point,  as  Baboo  Romesh 
Chunder  Milter,  pleader  for  the  special  ap- 
pellant, after  going  over  the  record,  admits 
that  the  dakhilahs  which  the  plaintiff  pro- 
duced to  show  the  rate  of  rent  paid  by  him 
for  a  series  of  years  preceding  the  insti- 
tution of  the  suit,  have  been  authenticated 
and  attested  by  the  defendant's  own  gomash- 
tah  who  was  cited  as  a  witness  for  the  plaint- 
iff. This  witness  also  is  admitted  to  have 
given  evidence  as  to  the  rate  of  rent  as  alleg- 
ed by  the  plaintiff.  To  this  it  may  be  added 
that  there  is  a  variety  of  other  evidence  on 
the  record,  none  of  which  was  ever  objected 
to  by  the  defendant  in  any  stage  of  these  pro- 
ceedings, and  that  the  plaintiff  himself  had 
given  evidence  on  oath  as  to  the  nature  and 
extent  of  his  holding  and  as  to  the  rate  of 
rent  always  paid  by  him.  It  appears  to 
me,  therefore,  that  the  plaintiff  gave  all  the 
proof  under  Section  5  of  Act  X.  of  1859 
he  was  bound  to  give,  and  that  that  evi- 
dence was  legally  sufficient  to  enable  the 
Judge  to  come  to  a  decision. 

The  finding  of  the  Lower  Appellate  Court 
is,  therefore,  one  of  fact  on  evidence  with 
which  we  cannot  interfere  in  special  appeal. 
The  appeal  is,  therefore,  dismissed  with 
costs. 

Hothouse,  J. — I  concur  with  Mr.  Justice 
Glover  that  this  appeal  should  be  dismissed 
with  costs. 

But  on  the  first  objection  taken  by  the 
pleader  for  the  special  appellant,  I  wish  to 
guard  myself  against  being  supposed  to  say 
that  I  concur  in  thinking  that  the  order  of 
remand  made  by  the  Judge  in  this  instance 
was  legal.  I  do  not  desire  to  express  any 
decided  opinion  upon  the  point,  and  1 
wish  for  that  very  reason  to  guard  my- 
self against  its  being  supposed  that  I 
think  that  the  order  was  a  legal  one.  I 
will  presume,  however,  for  the  purpose  of 
argument,  that  the  order  was  illegal;  still, 
it  is  quite  manifest  that  when  the  Judge- 
found  that  certain  witnesses  who  had  been 
summoned  by  the  plaintiff  had  by  the  omis- 
sion of  the  Lower  Court  not  been  summoned  or 
examined,  then  it  was  the  Lower  Appellate 
Court's  duty  to  have  those  witnesses  exa- 
mined. Probably  the  more  legal  procedure 
by  which  he  might  have  brought  about  that 
examination  was  that  laid  down  in  Sections 


355  and  356  of  the  Code,  that  is,  he  should 
have  recorded  his  reasons  for  requiring  addi- 
tional evidence,  and  should  then  have  either 
taken  that  evidence  himself,  or  directed  the 
Lower  Court  to  take  and  submit  it  to  him. 
He  did  record  his  reason,  and  a  very 
good  one,  and  he  also  directed  the  Lower 
Court  in  this  instance  to  take  the  evidence. 
The  Court  did  take  the  evidence,  and  still 
adhered  to  its  first  decision.  There  was  an 
appeal  then  made  to  the  Judge,  and  the 
Judge  had  in  that  appeal  this  very  evidence 
submitted  to  him  on  the  record,  and  he  gave 
his  judgment  upon  it.  Therefore,  although 
there  may  have  been  an  error  of  procedure 
in  the  order  of  remand  which  he  had  made, 
yet  that  error  has  not,  in  the  words  of  Sec- 
tion 350  of  the  Code,  affected  the  merits  of 
the  case  or  the  jurisdiction  of  the  Court ; 
and  this  being  so,  it  is  not  an  error  by  reason 
of  which  we  should  be  entitled  in  special 
appeal  to  interfere  with  the  decision  of  the 
Judge  as  erroneous  in  law. 

Upon  the  merits,  as  Mr.  Justice  Glover 
has  put  it,  the  pleader  for  the  special  ap- 
pellant Baboo  Romesh  Chunder  Mitter,  has 
substantially  abandoned  the  case.  He  finds 
that  his  client's  own  gomashtah  swore  to 
the  rate  previously  paid  by  the  plaintiff  in 
accordance  with  the  plaintiff's  story  ;  and 
this  being  so,  the  Judge  having  considered 
that  evidence  and  the  rest  of  the  evidence 
on  the  record,  he  says  very  properly  that 
he  cannot  any  further  contest  the  Judge's 
judgment  upon  the  merits. 


The  and  March  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Mahomedan  Law— Endowments— Charges. 

Case  No.  2144  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Cuttack,  dated  the  1st  June 
i86q,  reversing  a  decision  of  the  Moonsiff 
of  Dhamnuggur,  dated  the  nth  January 
i86g. 

Muzhurool  Huq  (one  of  the  Defendants), 

Appellant, 

versus 

Puhraj  Ditarey  Mohupattur  (Plaintiff;, 
Respondent. 
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Jlfr.  C  Gregory  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

Baboos  Gopdl  Lall  Mitter  and  Debendro 
Narain  Bose  for  Respondent. 

The  primary  objects  for  which  lands  are  endowed 
under  the  Mahometan  Law  are  to  support  a  mosque,  and 
to  defray  the  expenses  of  worship  therein.  The  mere 
charge  upon  the  profits  of  an  endowed  estate  of  certain 
items  which  must  in  time  cease,  and  the  lapse  of  which 
will  leave  the  whole  profits  available  for  the  purposes  of 
the  endowment,  does  not  render  an  endowment  invalid 
under  the  Mahomedan  Law. 

Kemp,  y. — The  plaintiff,  special  respond- 
ent, purchased  the  property  in  dispute  with 
notice  that  it  was  wuqf  property.  Of  this 
we  can  entertain  no  doubt.  There  is  a  clear 
recital  to  this  effect  in  the  deed  of  convey- 
ance, and  the  plaintiff  admits  that  he  has  not 
been  able  to  get  possession. 

The  vendor  of  the  plaintiff,  who  is  the 
party  who  originally  endowed  the  property, 
opposed  the  plaintiff's  suit  for  possession 
under  the  deed  of  sale,  alleging  that,  although 
he  admits  the  execution  of  the  conveyance, 
he  had  not  received  the  whole  of  the  con- 
sideration-money ;  and  further,  that  the 
plaintiff  had  •  stipulated  to  obtain  for  him, 
the  vendor,  certain  lands  in  the  immediate 
vicinity  of  the  mosque,  which  he  failed  to 
do. 

The  special  appellant  before  us  intervened 
in  the  suit,  and  alleged  that  under  a  deed  of 
towleutnamah,  dated  the  26th  December 
1863,  he  had  been  appointed  mutwallee,  and 
that  the  alienation  was  entirely  invalid.  He 
put  in  the  deed  under  which  he  had  been 
appointed  mutwallee,  and  asked  to  be  made 
a  party  to  the  suit,  and  he  was  made  a 
party. 

The  deed  under  which  he  came  in  and 
under  which  alone  he  had  any  status  in  the 
case  was  not  put  in  issue,  and  it  appears  to 
us  that  he  had  not  sufficient  time  given  to  him 
to  prove  that  deed. 

The  first  Court  found  that  the  whole  of 
the  consideration-money  had  passed,  that 
there  was  no  condition  with  reference  to  an 
exchange  of  land  ;  and  on  the  deed  upon 
which  the  intervenor,  the  special  appellant, 
came  in,  although  it  was  not  put  in  issue  or 
any  opportunity  given  to  the  special  appel- 
lant to  prove  it,  the  first  Court  pronounced 
a  very  decided  opinion  against  its  genuine- 
ness. 

The  Judge  decrees  the  plaintiff's  suit, 
and  throws  out  the  intervenor,  the  special 


appellant,  on  two  grounds — first,  that  the 
lands  had  not  been  endowed,  and  that  they 
were  alienable ;  secondly,  that  as  the  deed  on 
which  the  intervenor  bases  his  claim  is  not 
registered,  it  could  not  be  admitted  as  evi- 
dence, and  therefore  the  intervenor  had  no 
status  whatever,  and  could  not  be  heard. 

Before  us  this  much  has  been  admitted  to 
be  wrong  in  the  Judge's  decision,  namely,  that 
part  of  it  which  rejects  as  wholly  inadmis- 
sible the  deed  under  which  the  intervenor 
claims,  namely,  the  towleutnamah  of  the 
26th  December  1863,  simply  because  it  was 
not  registered.  This  document  having  been 
executed  before  registration  was  compulsory 
under  the  new  registration  law,  the  Judge 
was  wrong  in  holding  that  it  is  wholly  in- 
admissible owing  to  the  absence  of  registra- 
tion. But  it  has  been  said  for  the  special  re- 
spondent that  even  admitting  that  the  deed  is 
admissible,  there  is  no  evidence  on  the  re- 
cord to  prove  it.  We  think,  looking  to  the 
fact  that  the  deed  was  not  put  in  issue,  and 
that  the  intervenor,  special  appellant,  had  no 
reasonable  time  given  to  him  to  give  evidence 
in  support  of  this  deed,  there  must  be  a  fur- 
ther enquiry  into  the  bona  fides  of  this  deed 
after  giving  the  special  appellant  an  oppor- 
tunity to  prove  it. 

With  reference  to  the  opinion  of  the  Judge 
as  to  this  not  being  an  endowment,  we  think 
that,  looking  to  the  terms  of  the  deed,  it  has 
all  the  characteristics  of  a  valid  endowment 
under  the  Mahomedan  Law.  The  primary 
objects  for  which  the  lands  are  endowed  and 
which  are  the  objects  which  ail  Mahomedans 
have  in  view  in  endowing  lands,  are  to 
support  a  mosque,  and  to  defray  the  expenses 
of  the  worship  conducted  in  that  mosque. 
The  mosque  has  admittedly  been  in  existence 
for  a  long  period  on  the  endowed  land.  It 
is  first  provided  that  from  the  profits  of  the 
endowed  lands,  the  mosque  is  to  be  repaired, 
and  lighted  and  furnished  on  certain  festivals ; 
that  travellers  are  not  to  be  allowed  to  go 
away  hungry ;  that  an  establishment  includ- 
ing a  Muazzun,  or  caller  to  prayers,  and 
other  necessary  servants  of  the  mosque,  are 
to  be  kept  up ;  that  mendicants  are  to  have 
alms  given  to  them ;  that  a  certain  number 
of  poor  scholars  are  to  be  educated  in  Arabic, 
which  necessitates  the  employment  of  a 
teacher ;  and,  lastly,  that  from  the  remaining 
profits  the  expenses  for  the  marriages, 
burials,  and  circumcisions  of  the  members 
of  the  family  of  the  mutwallee  Muzur-ul 
Huq  were  to  be  defrayed.  This  was  to  be 
done  aiter  the  primary  objects  for  which  the 
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endowment  was  made,  and  which  objects 
have  been  already  detailed  above,  were  fully 
accomplished. 

We  are  of  opinion  that  the  mere  charge 
opon  the  profits  of  the  estate  of  certain 
items,  which  must  in  the  course  of  time 
necessarily  cease,  being  confined  to  one 
family  and  for  particular  purposes,  and 
which,  after  they  lapse,  will  leave  the  whole 
profits  intact  fpr  the  original  purposes  for 
which  the  endowment  was  made,  does  not 
render  the  endowment  invalid  under  the 
Mahomedan  Law.  A  person  may  make  an 
endowment  settling  lands  on  himself  and 
enjoying  the  profits  during  his  lifetime,  and 
after  his  lifetime  devoting  the  profits  to 
the  support  of  the  poor,  the  main  object  of 
the  Mahomedan  Law  being  that  the  pro- 
fits of  the  land  endowed  should  be  endowed 
for  a  purpose  which  always  remains  in 
existence.  Now,  the  poor  are  always 
with  us,  and  therefore  a  man  making  an  en- 
dowment and  enjoying  the  profits  during  his 
lifetime,  to  go  to  the  poor  after  his  death, 
does  not  make  the  endowment  for  an  uncer- 
tain or  non-existent  object. 

We,  therefore,  think  that  the  Judge  was 
wrong  in  holding  that  this  is  not  a  valid  en- 
dowment; and  if  the  special  appellant  can 
prove  bis  status  as  mutwallee  under  the 
towleutnamah  which  is  admissible  in  evi- 
dence, and  which  he  will  have  to  prove,  we 
think  that  the  plaintiff  purchasing  the  pro- 
perty, as  he  did,  with  notice  that  it  was  en- 
dowed, and  not  having  obtained  possession 
owing  to  the  opposition  of  the  special  ap- 
pellant, who  seeks  to  preserve  the  endow- 
ment intact  for  the  purposes  for  which  the 
donor  had  originally  endowed  the  property, 
would  not  be  entitled  to  a  decree,  inasmuch 
as  the  alienation  of  endowed  property  such 
as  this  would  be  wholly  invalid  under  the 
Mahomedan  Law.  The  case  will  go  back 
for  the  intervenor,  special  appellant,  to  have 


an  opportunity  of  proving  the  towleutna- 
mah, dated  the  26th  December  1863.  We 
think  that  if  he  establishes  his  title  as  mut- 
wallee, he  is,  as  such,  entitled  to  intervene 
and  prevent  the  profits  of  the  trust- property 
from  being  diverted  from  the  purpose  to 
which  the  original  donor  intended  they  should 
be  devoted.     Costs  to  follow  the  result. 


The  and  March  1870. 
Present : 

a 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Ex-parte  decree—Review. 

Case  No.  201  of  1869  under  Ad  X.  of  1859. 

Regular  Appeal  from  a  decision  passed 
by  the  Deputy  Collector  of  Sera/gunge, 
dated  the  29th  July  1869. 

Anund  Moyee  Dossee  Chowdhrain  and  others 
(Plaintiffs),  Appellants, 

versus 

Anund    Soondur    Mozoomdar   (Defendant), 

Respondent. 

Baboo    Onookool    Chunder    Mookerjee    and 
Mr.  M.  Z.  Sandel  for  Appellants. 

Baboo s  Sreenath  Doss  and  Debendro  Narain 
Bose  for  Respondent 

Where  after  an  ex-parte  decree,  defendant  appeared 
earlier  than  15  days  after  service  of  process,  and  swore 
that  no  summons  had  been  served  on  him  in  the  case 
which  led  to  the  ex-parte  decree,  and  that  the  contract, 
under  which  the  case  had  been  decreed  against  him,  had 
been  broken  by  the  plaintiff  himself,  it  was 

Held  that  good  and  sufficient  cause  was  shown  for 
defendant  s  previous  non-appearance,  anda prima- facie 
case  bad  been  made  out  to  lead  to  the  conclusion  that 
there  had  been  failure  of  justice. 

Held  that  as  this  evidence  was  given  in  the  presence 
of  the  mookhtears  on  both  sides,  the  Court's  order  that 
the  case  should  be  entered  on  the  register  of  reviews 
was  a  proper  order  admitting  the  review. 

Loch,  J.— The  plaintiff  sues  to  recover 
Rupees  6,273-10-9,  principal  and  interest 
for  the  amount  of  rent  due  by  the  defendant 
from  the  month  of  Assar  to  the  month  of 
Magh  1275,  and  for  the  ejectment  of  the 
defendant  who  holds  the  property  in  dis- 
pute under  a  farming  lease,  bearing  date 
the  19th  Bhadro  1273. 
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It  appears  that  in  the  first  instance,  the 
plaintiff  obtained  an  ex-parte  decree  for  the 
amount  claimed  on  the  20th  March  1869. 
An  application  for  a  re-hearing  of  that  de- 
cree was  made  on  the  5th  April  1869,  anc* 
the  Deputy  Collector,  after  taking  the 
evidence  of  one  Sieenath  Kur  on  behalf 
of  the  defendant,  admitted  the  review  and 
decided  the  case  on  its  merits. 

The  defendant  admitted  the  execution 
of  the  lease  and  the  amount  of  the  rent 
payable  year  by  year,  but  stated  that  he 
was  not  liable  for  the  rent  now  claimed, 
because  in  the  month  of  Srabun  1275  he 
had  been  ousted  from  some  of  the  lands, 
and  from  the  beginning  of  1274  he  had  been 
ousted  from  Turuf  Moheney. 

The  Deputy  Collector,  after  making  a 
local  investigation  through  an  Ameen,  held 
that  the  defendant  had  not  been  in  posses- 
sion during  the  whole  of  the  year  1275, 
and  therefore  considered  that  he  was  in- 
debted for  the  rent  only  from  the  beginning 
of  the  year  1275  to  the  kist  of  Assar,  and 
gave  the  plaintiff  a  decree  for  Rupees  858, 
and  refused  the  prayer  of  the  plaintiff  to 
eject  the  defendant. 

An  appeal  from  this  order  has  been  pre- 
ferred by  the  plaintiff,  and  the  question 
that  we  have  to  decide  is  whether  the  de- 
fendant was,  as  he  alleges,  ejected  from  this 
property,  and  that  the  plaintiffs  were  in 
possession  of  three  of  the  Turufs  from  the 
16th  Srabun  1275  and  of  Turuf  Moheney 
from  the  beginning  of  1274.  It  is  for  the 
defendant  to"  prove  that  the  plaintiffs  were 
in  possession,  and  we  have  to  see  whether 
he  has  proved  that  point. 

Before,  however,  going  into  that  point, 
we  have  to  consider  an  objection  now  raised 
for  the  first  time  by  the  pleader  for  the 
appellant  in  regard  to  the  proceedings  of 
the  Deputy  Collector  in  admitting  the  case 
to  a  re-hearing.  It  is  alleged  that  his  pro- 
ceedings are  illegal,  and  that  the  illegality 
is  such  that  it  affects  the  jurisdiction  of 
the  Court,  and  therefore  the  appellant 
should  be  allowed  to  bring  forward  the 
objection  at  this  stage  of  the  proceedings, 
though  he  made  no  such  objection  when  the 
case  was  heard  by  the  Court  below,  nor 
has  he  taken  it  in  the  petition  of  appeal 
to  this  Court. 

It  is  alleged  that  the  Lower  Court  has  not 
proceeded  according  to  law ;  that  there  has 
been  no  proceeding  showing  that  there  was 


'  good  and  sufficient  cause  for  the  non-appear- 
ance of  the  defendant  when  the  cause  was 
previously  tried,  and  that  there  was  no 
order  admitting  the  review,  but  that  the 
Deputy  Collector  on  the  19th  April  1869 
ordered  the  case  to  be  entered  in  the  regis- 
ter of  review  fixing  the  8th  May  as  the 
day  for  hearing  the  case,  and  directed  the 
mookhtears  of  both  sides  to  appear  on  that 
date  with  their  respective  documents  and 
evidence;  and  then  subsequently  fixed  cer- 
tain issues,  and  fixed  the  further  hearing 
of  the  case  on  the  10th  May,  and  ultimately 
decided  it  on  the  29th  July  1869. 

It  appears  to  me  that  it  is  now  too  late 
for  the  appellant  to  take  this  objection  He 
could  have  taken  his  objection  at  the  time 
of  the  hearing  of  the  suit ;  he  could  have 
made  his  objection  in  the  petition  of  ap- 
peal ;  and  the  objection  itself  does  not  ap- 
pear to  me  to  have  any  real  weight.  For 
although  we  do  not  find  any  formal  order 
admitting  the  review,  yet  there  is  the  fact 
that  the  review  was  admitted,  and  the  case 
was  tried  in  the  presence  of  the  parties ; 
and  we  cannot  but  consider  that  the  Lower 
Court  was  satisfied  that  there  was  good  and 
sufficient  reason  for  admitting  that  review 
though  no  formal  order  to  that  effect  is  on 
the  record. 

We  now  come  to  the  merits  of  the  case. 


* 
* 


* 
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* 
# 
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* 
* 


Hobkouse,  J. — I  agree  in  the  judgment 
delivered  by  Mr.  Justice  Loch  in  this  case. 
1  But  I  go  a  little  further  than  Mr.  Justice 
i  Loch  in  the  matter  of  the  preliminary  ob- 
jection taken  by  the  pleader  for  the  appel- 
lant. I  think  that  the  order  of  the  Court 
below  of  the  19th  April  1869  was  a  proper 
order  admitting  the  review.  I  observe  that 
all* that  the  law  requires  of  the  defendant 
in  order  that  the  case  may  be  admitted  to 
review  under  Act  X.  of  1859,  is  that  the 
defendant  should  appear  within  15  days 
after  any  process  for  enforcing  judgment 
has  been  executed  or  at  any  earlier  period, 
and  that  he  shall  show  good  and  sufficient 
cause  for  his  previous  non-appearance,  and 
shall  satisfy  the  Collector  that  there  has 
been  a  failure  of  justice;  and  this  being 
done,  the  Collector  may  revive  the  suit, 
provided  only  he  does  not  reverse  or  alter 
his  decree  without  summons  being  previous- 
ly served  on   the   other   side.     Now  here 
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upon  the  admitted  facts  of  the  case,  the 
defendant  did  appear  at  some  period  earlier 
than  15  days  after  any  process  had  been 
served  upon  him.  Then,  when  he  did  ap- 
pear, he  swore  that  no  summons  had  been 
served  on  him  in  the  case  which  led  to  the 
ex-parte  decree.  If  this  was  believed,  then 
that  was  a  good  and  sufficient  cause  for  his 
previous  non-appearance.  Again  he  swore 
that  although  he  had  entered  into  a  con- 
tract with  the  plaintiff  to  pay  rents  for  the 
mehal,  yet  that  that  contract  had  been  broken 
by  the  plaintiff  himself,  namely,  by  the 
act  of  the  plaintiff  in  ousting  him  from  the 
mehal.  Again,  if  this  allegation  was  believed 
by  the  Court  below,  there  was  a  primd  facie 
case  before  the  Court  by  which  it  could  con- 
clude that  by  the  previous  decree  there  had 
been  a  failure  of  justice. 

Further,  I  observe,  upon  the  wording 
of  the  order  of  the  Court,  that  this  evi- 
dence was  given  in  presence  of  the  mookh- 
tears  of  both  sides;  for  the  Court  says 
that  "  to-day  the  case  having  been  taken 
up  in  the  presence  of  the  mookhtears  of 
both  sides"  (that  is,  the  day  of  the  de- 
fendant's examination),  "  it  is  ordered/'  and 
then  follows  what  was,  I  think,  and  what 
was  intended  to  be,  the  proper  order  for 
admitting  the  review,  viz.,  it  is  ordered  that 
this  case  be  entered  in  the  register  of  re- 
views; and  then  the  order  goes  on  to  say 
that  the  8th  May  was  fixed  for  the  hearing 
of  the  case  after  evidence  taken  from  both 
parties.  It  seems  to  me,  therefore,  that 
even  if  we  could  allow  the  appellant  to 
take  this  ground  when,  as  pointed  out  by 
Mr.  Justice  Loch,  he  did  not  take  it  in  the 
Court  below,  and  he  has  not  urged  it  in 
bis  grounds  of  appeal  here,  we  still  would 
be  obliged  to  say  that  the  ground  is  not  a 

valid  one  in  point  of  law. 

•  *  *  *  * 

•  *  *  *  * 
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The  2nd  March  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Barf.,  Judges. 

Obiter  dicta. 

Case  No.  154  of  1869.     • 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore 
dated  the  jrst  March  i86g. 

Chowdhry  Mahomed  Momin  and  others 
(Defendants),  Appellants^ 

versus 

Lutafut  Hossein  (Plaintiff),  Respondent. 

Messrs.  G.  C.  Paul  and  C.  Gregory  for- 

Appellants. 

Mr.  R.  E.  Twidale  and  Baboo  Romesh 
Chunder  Miller  and  Moonshee  Mahomed 
Yusoofiox  Respondent. 

* 

Where  a  case  is  altogether  dismissed,  no  adverse 
opinion  expressed  in  the  judgment  can  affect  the  de- 
fendant's rights  in  any  future  litigation  between  the 
parties. 

Loch,  J. — A  preliminary  objection  has 
been  taken  in  this  case  to  the  hearing  of  the 
appeal  that  as  the  decree  is  entirely  in 
favor  of  the  defendant,  he  cannot  appeal 
from  the  judgment,  notwithstanding  that 
there  are  some  opinions  expressed  in  that 
judgment  which  may  be  adverse  to  him; 
and  in  support  of  his  contention,  a  judg- 
ment of  a  Division  Bench  of  this  Court  in 
page  1,  Volume  XIII.  of  the  Weekly  Re- 
porter, has  been  shown  us.  We  agree  in 
the  opinion  expressed  in  that  judgment ;  but 
we  think  that  no  opinion  which  may  have 
been  expressed  in  the  judgment  of  the  Lower 
Court  in  the  case  which  is  now  before  us, 
and  which  has  been  altogether  dismissed, 
can  affect  the  defendant's  rights  in  any 
future  litigation  which  may  arise  between 
the  parties. 

We  think  this  appeal  should  be  dismissed 
with  costs. 
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The  3rd  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Ejectment— Section   78,  Act  X.,  1859— Decree 
by  Deputy  Collector  —  Execution. 

In  the  matter  of 
Sheikh  Gunee  Mahomed,  Petitioner, 

*       versus 

Baharoollah,  Opposite  Party. 

Baboo  Kishen  Dyal  Roy  for  Petitioner. 

Baboos  Romesh  Chunder  Mitter  and  Mohinee 
Mohun  Roy  for  Opposite  Party. 

Where  plaintiff  sued  for  arrears  of  rent,  praying  that 
if  they  were  not  paid  defendant  should  be  ejected, 
and  the  Deputy  Collector  gave  him  a  decree,  setting 
forth  that  the  prayer  was  for  a  proceeding  under  Sec- 
tion 7$,  Act  X.  of  1859,  and  ordering  that  there  should 
be  such  a  proceeding  to  execute,  the  order  was  held  to 
be  an  order  for  ejectment. 

Where  the  decree-holder  in  execution  took  khas 
possession,  and  then  a  purchaser  from  the  judgment- 
fbbftor  tendered  payment  of  the  arrears  of  rent  due 
under  the  decree,  it  was  held  that  there  was  no  equity 
established  between  the  two  which  would  warrant  the 
dispossession  of  the  decree-holder. 

Hobhouse,  J. — We  think  this  rule  must  he 
made  absolute. 

The  petitioner  Gunee  Mahomed  insti- 
tuted a  suit  for  arrears  of  rent  against 
Chundee  Pershad  Dobey,  praying  at  the 
same  time  that  if  the  arrears  were  not  paid 
the  defendant  might  be  ejected  under  the 
provisions  of  Section  78,  Act  X.  of  1859. 
An  ex~parte  decree  was  given  to  Gunee 
Mahomed  on  the  28th  July  1868.  On  the 
soth  March  1869.  Gunee  Mahomed ,  took 
out  execution  of  his  decree,  the  rent  de- 
creed not  having  been  paid  by  obtaining 
khas  possession  of  the  property  under  the 
provisions  of  Section  78.  On  the  30th 
March  1869,  Baharoollah,  the  opposite  party 
now  before  us,  applied  to  the  Deputy  Col- 
lector averring  that  he  had  purchased  the 
jote  of  the  judgment-debtor  Chundee  Per- 
shad Dobey,  and  praying  that  he  might  be 
allowed  to  pay  the  arrears  of  rent  due  under 
the  ex-parte  decree  from  the  judgment  - 
debtor  for  that  jote,  and  that  he  might  also 
obtain  possession  of  the  jote  m  question. 
On  the  31st  March  1869,  the  Deputy  Col- 
lector complied  with  the  prayer.  The  pe- 
titioner before  us  prays  that  the  order  of 


the  Deputy  Collector  of  the  31st  March 
1869  may  be  set  aside  as  having  been  pAssV 
ed  without  jurisdiction. 

The  pleader  for  the  opposite  party  docs 
not  go  the  length  of  contending  that  the 
Deputy  Collector  had  jurisdiction  to  pass 
the  order  in  question,  but  he  contends  first 
of  all  that  there  was  no  decree  passed  on  the 
20th  July  1868  which  was  capable  of  exe- 
cution ;  and,  secondly,  that  upon  the  equities 
of  the  case,  although  we  have  the  power 
to  interfere  and  set  aside  the  order  in  qnes- 
tion,  yet  we  ought  not  to  do  so. 

In  the  matter  of  the  explicitness  of  the 
decree,  we  think  that  it  is  sufficiently  ex- 
plicit. We  do  not  expect  that  decrees 
passed  by  Deputy  Collectors  shall  be  abso- 
lutely explicit;  but  if  they  are  sufficiently 
so  for  all  practical  purposes,  that  will  be 
enough,  and  in  this  case  when  the  decree 
sets  forth  that  the  prayer  is  for  a  proceed- 
ing under  Section  78,  and  when  the  order 
is  that  there  shall  be  a  proceeding  to  execute 
under  that  Section,  then  when  the  Section 
cited  itself  provides  expressly  for  ejectment, 
we  think  it  sufficiently  clear  that  the  order 
in  the  decree  was  an  order  for  ejectment. 
This  di -poses  of  the  first  question. 

With  reference  to  the  second  objection, 
the  plea  seems  to  be  that  when  the  opposite 
party  has  actually  purchased  from  the 
judgment-debtor,  and  when  he  has  tendered 
the  money  due  upon  the  decree,  then  there 
is  an  equity  between  him  and  the  judgment- 
creditor  which  should  prevent  us  from  in- 
terfering with  the  order  by  which  the  said 
judgment-creditor  was  turned  out  of  pos- 
session of  his  property.  If  the  money  in 
question  had  been  tendered  or  paid  to  the 
judgment-creditor  before  he  had  executed 
his  decree,  and  got  possession  under  that 
decree,  there  would  have  been  something 
in  this  contention ;  but  when  we  find  that 
the  money  was  not  even  tendered  until  ten 
days  after  that,  in  execution  of  the  decree, 
the  decree-holder  had  been  placed  in  posses- 
sion, we  fail  to  see  that  any  equity  has  beep 
established  between  the  decree-holder  and 
the  opposite  party  which  should  prevent 
us  from  seeing  that  the  judgment-creditor 
is  re-inStated  in. those  rights  which  by  law 
have  been  decreed  and  given  to  him. 

We  set  aside  the  order  of  the  Deputy 
Collector  of  the  31st  March  1869,  and  direct 
that  the  judgment-creditor  be  re-placed  in 
possession    of    the    jote    in    question,  and 
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that  the  opposite  party  do  pay  the  costs  in 
this  Court  and  of  the  proceedings  in  the 
Court  below.  The  opposite  party  can,  of 
course,  on  application  to  the  Court  below, 
receive  back  the  money  said  to  be  in  de- 
posit there  which  he  tendered  in  payment 
of  the  arrears  of  rent  in  favor  of  the  judg- 
ment-creditor. 


The  3rd  March  1870. 

Present : 

The  Hon'bleL.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Mourosee  pottah — Right  of  occupancy. 

Case.  No.  2488  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Moorshedabad,  dated 
the  24th  June  1869,  affirming  a  decision  of 
the  Moonsiff  of  Kandee,  dated  the  nth 
September  1868. 

Gooroo  Perehad  Roy  and  another  (two  of 
the  Defendants),  Appellants, 

.versus 

Ram   Lochun   Pauray  (Plaintiff)  and  others 
(Defendants),  Respondents . 

Baboo  Mohinee  Mohun  Roy  for  Appel- 
lants. 

Bmboo  Kalee  Prosunno  Dutt  for  Re-  „ 
spondents. 

fn  a  suit  to  recover  possession  of  debuttur  land  where 
pferotiff  relied  upon  a  mourosee  pottah  which  had  been 
granted  by  or  with  the  permission  of  a  Poojaree  no 
longer  in  office,  the  principal  defendant  claiming  under 
a  lease  from  the  existing  Poojaree  : 

Held  that  plaintiff  could  not  succeed  in  the  absence 
of  evidence  of  a  right  of  occupancy  under  Section  6, 
Act  X.  of  1B59,  and  his  title  was  bad  as  based  upon  a 
grant  from  a  person  who  had  only  a  limited  or  tempo- 
rary interest  in  the  land. 

Jatkton,  J. — It  seems  to  me  that  the  de- 
cision of  the  Courts  below  must  be  re- 
versed. 

The  plaintiff's  case  was  that  he  had  ob- 
tained a  mourosee  pottah  of  certain  lands 
which  are  debuttur  appertaining  to  the  wor- 
ship of  one  Kopil  Thakoor,  such  lease  hav- 
ing been  granted  by  or  with  the  permission 
of  the  then  Poojaree \  in  the  year  1235. 
He  states  that  the  Poojaree  who  granted 
the  lease  is  no  longer  in  office,  but  that 


the  present  Poof  or  ee  accepted  rent  from 
him,  the  plaintiff,  for  a  certain  time,  but 
that,  in  the  year  1271,  the  principal  de- 
fendant, claiming  under*  a  lease  from  the 
existing  Poojaree,  notwithstanding  that 
plaintiff  had  a  right  to  the  possession  of 
the  land,  refused  to  give  him,  the  plaintiff, 
possession,  and  that  consequently  he  Is 
obliged  to  bring  this  suit  which  he  com- 
menced in  the  year  1275. 

It  is  conceded,  I  think,  that  in  this  case 
the  plaintiff  could  not  recover  the  land  on 
the  strength  of  the  lease  which  he  set 
up ;  but  the  Courts  below  appear  to  have 
made  use  of  an  expression  in  the  plaint 
relating  to  the  plaintiff's  right  to  possession, 
to  base  thereupon  an  issue  whether  the 
plaintiff  had  a  right  of  occupancy  in  the 
land  in  question,  and  whether  such  right 
of  occupancy  entitled  him  to  recover  posses- 
sion from  the  defendants ;  and  the  Subor- 
dinate Judge,  who  heard  this  case  in  Appeal, 
affirming  the  decision  of  the  Moonsiff,  has 
held  that  such  right  did  exist,  and  that  it 
entitled  the  plaintiff  to  a  decree. 

The  plaintiff,  if  he  did  rely  upon  the  right 
of  occupancy  (a  circumstance  which  I  very 
much  doubt),  relied  upon  it  under  these  cir- 
cumstances. He  brought  the  suit,  not 
against  his  landlord,  but  against  a  third  party, 
the  lessee  of  the  present  Poojaree.  Whether 
a  plaintiff  is  competent  to  rely  upon  a  right 
of  occupancy  as  described  in  Section  6,  A£t 
X.  of  1859,  in  a  civil  suit  brought  four  years 
after  he  has  lost  possession,  against  a 
stranger,  is  a  question  which  perhaps  it  is  not 
necessary  to  decide  in  this  case.  It  will  be 
observed  that  the  plaintiff  does  not  allege 
any  forcible  dispossession,  nor  therefore  does 
he  claim  to  be  re-placed  in  possession  by  rea-  • 
son  of  his  prior  enjoyment,  and  the  forcible 
interruption  of  that  enjoyment  by  the  defend- 
ant. He  goes  upon  his  lease  and  upon  the 
right  which  he  has  to  the  possession  of  the 
land ;  and  1  am,  therefore,  much  inclined  to 
doubt  whether  he  meant  to  rely  upon  the  pe- 
culiar right  described  in  the  6th  Section  of 
Aft  X.  of  1859,  which  is  a  right  which  may 
be  claimed  by  a  ryot  against  his  landlord. 

But  whether  that  be  so  or  no,  it  seems  to 
me  that  for  another  reason  the  plaintiff  must 
fail;  because  the  question  was  put  to  the 
vakeel  for  the  plaintiff,  respondent,  whether 
he  had  given  any  evidence  under  Section  6, 
and  the  plaintiff's  vakeel  was  unable  to  say 
that  any  such  evidence  had  been  given.  If 
there  was  such  evidence  in  the  case,  it  was 
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his  business  to  lay  it  before  us.  I  think,  we 
must,  therefore,  assume  that  there  was  no 
evidence  upon  that  issue. 

This  being  so,  and  it  being,  as  I  think, 
quite  clear  that  the  plaintiff's  title  was  bad 
as  based  upon  a  grant  from  a  person  who 
bad  only  a  limited  or  temporary  interest  in 
the  land,  I  think  he  ought  not  to  succeed  in 
this  suit,  and  that  the  suit  ought  to  have 
been  dismissed.  The  judgments  of  the  Lower 
Courts,  therefore,  are  reversed,  and  the 
plaintiff's  suit  dismissed  with  costs. 

Glover,    J. — I    concur  in   thinking   that 
the  plaintiff's  suit  ought  to  be  dismissed. 


The  3rd  March  1870. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

Appeal— Section  11,  Act  XXIII.  of  1861. 
Case  No.  467  of  1869. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Gya,  dated  the  2*jth 
September  1869. 

Nuzmooddeen  Ahmed  (Judgment-debtor), 

Appellant, 

versus 

Abdool  Azeez  (Decree-holder),  Respondent. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Appellant. 

Mr.  C.  Gregory  and  Moons hee  Mahomed 
Yusoof  for  Respondent. 

Quare.— Is  a  refusal  to  make  an  order  on  an  appli- 
cation for  the  appointment  of  a  manager  an  order 
under  Section  11,  Act  XXIII.  of  1 86 1  ? 


Norman,  C.  J.— This  is  an  appeal  by 
the  judgment-debtor  against  an  order  of 
Mr.  Browne,  the  Judge  of  Gya,  refusing 
to  postpone  a  sale  of  certain  property  which 
had  been  attached.  It  appears  that  the  ap- 
pellant had  applied  for  the  appointment  of 
a  manager  under  Section  243,  Act  VIII.  of 
1859,  and  the  Judge's  order  was  in  effect 
the  rejection  of  that  application. 

I  entertain  some  doubt  whether  any  ap- 
peal lies  from  a  refusal  to  make  an  order 


under  Section  243.     It  does  not  appear  to 
me  that  the  case  is  concluded  by  a  decision 
which  has  been  referred  to  in  the  10th  Volume 
of  the  Weekly  Reporter,  page  5,  Full  Bench 
Rulings.    That  case  decides  that,   if,  upon 
an  application  for  the  appointment  of  a  man- 
ager, the  order  is  made,  and  a  manager  is 
appointed,  an  appeal  lies  under  Section  11, 
Ad  XXIII.  of  1861,  by  the  decree-holder, 
who  may,  no  doubt,  be  greatly  aggrieved  by 
such  an  order.     But  the  question  is  differ- 
ent whether,  if  the  Lower  Court  refuses  to 
make  any  order,  Section  11  empowers  this 
Court  to  do  what  the  Lower  Court  might 
have   done.     I  doubt  whether  a  refusal  to 
make  any  order  on  such  an  application  is 
an  order  within  the  meaning  of  Section  11. 
Without  deciding  that  question,  it  is  enough 
for  the  present  case  to  say  that  there  is  no 
foundation  for  this  application.     The  decree 
is  dated  4th  August  1868,  and  the  ground 
on  which  the  debtor  asks  for  a  postponement 
is  that,  by  another  decree  obtained  against 
him  by  the  widows   of  his  father  in  June 
1868,   he  was   declared   liable   to  pay  the 
amount  of  the  dower  of  those  widows,  and 
it  was  ordered  that,  when  those  debts  were 
satisfied,  the    residue    of  "the    property    to 
which  the  decree  applied  should  be  divided. 
Now,  assuming  that  decree  to  be  bond  fide, 
for   we   know   nothing    whether   it    is   bond 
fide    or     not,    still    it     would    plainly    ap- 
pear that  the    defendant  was  interested  in 
the  property  to  which,  under  possible  cir- 
cumstances, the  widows  would  have  right  to 
have  recourse,  and  there  can  be  no  reason 
why  such    interest  as  he    possesses  should 
not  be  turned  into  cash  for  the  benefit  of 
the  creditor.     There  seems  not  the  slightest 
reason   for  postponing  the  sale,  and  there- 
fore the  appeal  is  dismissed  with  costs. 


Loch,  /.— I  concur  in  rejecting  this  ap- 
plication. 
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The  3rd  March  1 870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

fudges. 

Re-calling  a  certificate — Sections  12  and  21,  Act 

XL.  of  1858. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Jessore,  dated  the  loth 
November  i86g. 

Case  No.  19  of  1870. 

Bussunt  Coomaree  Dossee  (Petitioner), 

Appellant, 

versus 

The  Collector  of  Jessore  and  another  (Op- 
posite Party),  Respondents. 

Mr.  R.  T.  Allan  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Sreenaih  Doss  for  Respondents. 

Case  No.  20  of  1870. 

Chunder  Coornar  Roy  (Petitioner),  Appel- 
lant, 

versus 

The  Collector  of  Jessore  and  others  (Op- 
posite Party),  Respondents. 

Baboo  Sreenath  Doss  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Onookool 
Chunder  Mookerjee  for  Respondents. 

A  Zillah  Judge  having'  ordered  the  grant  of  a  certi- 
ficate under  Act  XL.  of  1858  to  a  widow  with  reference 
to  the  property  of  her  deceased  husband,  afterwards  at 
the  instance  of  the  Collector,  and  on  hearing1  all  the 
parties  claiming  or  objecting',  set  aside  his  order,  and 
directed  the  Collector  to  take  charge  of  the  estate. 

Hvld  that  the  order,  though  the  Judge  professed  to 
make  it  under  Section  12,  Act  XL.  of  1858,  was  really 
made  under  Section  21. 

Jackson,  J. — This  case  relates  to  the  ad- 
ministration of  property  belonging  to  cer- 
tain minor  sons  of  Oomesh  Chunder  Roy, 
deceased. 

It  seems  that  on  31st  of  May  last,  the 
Zillah  Judge  granted  to  Bussunt  Coomaree, 
the  widow  of  Oomesh  Chunder,  on  her  ap- 
plication, a  certificate  under  Ad  XL.  of 
1858;  that  she  delayed  for  some  time  taking 
oat  this  certificate ;  and  that,  on  the 
21st  of  August,  a  communication  was  made 
by  the  Collector  to  the  Judge,  to  the  effect 


that  Bussunt  Coomaree  did  not  desire  to 
take  out  the  certificate,  and  that,  in  his  opi- 
nion, that  is,  the  opinion  of  the  Collector, 
the  certificate  ought  to  be  given  to  Chunder 
Coomar,  who  was  the  first  cousin  on  the 
paternal  side  of  the  deceased  Oomesh  Chun- 
der. 

Upon  this,  the  Judge,  on  the  2nd  October, 
called  upon  the  widow  to  state  whether  she 
would  take  the  certificate,  or  no.  She  ap- 
peared, it  seems,  on  the  6th  November,  and 
stated  that  she  was  ready  to  take  it.  Kalee 
Doss,  the  half-brother  of  Oomesh  Chunder, 
also  appeared  and  objected  to  the  granting 
of  any  certificate  to  Chunder  Coomar.  On 
the  nth  November,  the  Judge,  after  hear- 
ing all  the  parties,  re-called  his  order 
granting  the  certificate  to  Bussunt  Coomaree, 
and  directed  the  Collector  to  take  charge  of 
the  estate  of  her  minor  sons. 

Two  appeals  against  this  order  have  been 
preferred,  one  by  Bussunt  Coomaree,  and 
the  other  by  Chunder  Coomar. 

It  appears  to  me  that  the  Judge  is  not 
quite  accurate  in  his  reference  to  the  Act 
as  giving  him*  authority  to  make  the  order 
now  made.  He  states  that  he  has  made  the 
order  under  the  12th  Section  of  Act  XL.  of 
1858.  Now,  I  have  observed  in  other  cases, 
and  I  may  repeat  the  observation  now,  that 
the  1 2th  Section  is  one  of  the  provisions  re- 
ferred to  in  Section  9  as  indicating  what  the 
Court  may  do  in  the  state  of  facts  set  forth 
in  the  9th  Section,  and  that  the  order 
directing  the  Collector  to  take  charge  of 
the  estate  could  only  properly  be  made 
under  the  12th  Section,  "if  no  title 
"  to  a  certificate  be  established  to  the  satis- 
"  faction  of  the  Court  by  a  person  claiming 
"  under  a  will  or  deed,  and  if  there  be  no 
"  near  relative  willing  and  fit  to  be  entrusted 
"  with  the  charge  of  the  property  of  the 
"  minor."  I  conclude  that  the  order  in  this 
case  was  really  made  under  the  21st  Section 
which  enables  the  Civil  Court  for  any  suffi- 
cient cause  to  re-call  a  certificate  granted 
under  the  Act,  and  direct  the  Collector 
to  take  charge  of  the  estate,  or  grant  a  cer- 
tificate to  the  public  curator  or  any  .other 
person,  as  the  case  may  be. 

Bussunt  Coomaree  had  not  actually  taken 
out  the  certificate,  but  the  Civil  Court  had 
ordered  the  issue  of  a  certificate  to  her,  and 
the  Civil  Court,  it  seems  to  me  for  sufficient 
cause,  has,  in  fact,  re-called  the  certificate,  or 
which  is  nearly  the  same  thing,  has  set  aside 
his  order  granting  the  certificate. 
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As  to  the  appeal  of  Bussunt  Coomaree, 
it  appears  to  me  that  she  has  ho  case.  The 
order  made  by  the  Judge  of  which  she  com- 
plains now,  was  made  upon  the  basis  of  a 
letter  which  it  is  admitted  that  she  wrote 
to  the  Collector,  and  in  which  she  admitted 
ber  own  incapacity  to  take  charge  of  the 
estate,  and  also  her  own  disinclination  to 
accept  it ;  and  in  that  letter,  she,  in  fact, 
agreed  to  a  certificate  being  granted  to  the 
Collector  to  take  charge  of  the  estate.  More 
than  that,  it  seems  that  actually  on  the  hear- 
ing of  this  matter  before  the  Judge,  her 
vakeel  informed  the  Court  that  such  an 
order  would  be  acceptable  to  her.  I  think, 
therefore,  she  is  not  entitled  now  to  come  up 
in  appeal,  and  ask  us  to  set  aside  the  Judge's 
order. 

Then,  as  to  the  appeal  of  Chunder  Coomar, 
U  seems  to  me  that  he  has  really  no  locus 
standi  whatever.  He  is  a  relative  no  doubt. 
t  do  Bot  think  It  necessary  to  say  whether 
he  comes  within  the  terms  of  Section  9  as 
being  a  near  relative,  because,  whether  he 
be  so  or  not,  it  is  clear  thefe  are  other 
nearer  relatives  than  he.  In  the  first  place, 
there  is  the  widow,  and  in  the  second  place, 
the  half-brother  of    the  deceased   Oomesh 

Chunder ;  and  besides  these,  there  is  the  uncle, 

Radha  Churn,  and  all  these  persons  are  alive. 

Two  of  them  now  state  their  willingness  to 

take  the  certificate.     Kalee   Doss   has  not, 

perhaps,  stated   his   willingness  to  take  the 

certificate,  but  he  objects  to  its  being  given 

to  Chunder  Coomar,  and  probably  would  be 

willing  to  take  it  now.    I  think,  therefore, 

that  Chunder  Coomar  has  no  right  to  insist 

upon  the  certificate  being  granted  to  him. 

Both  appeals,  therefore,  must  be  dismissed 

with  costs. 

Glover,  J. — I  concur. 


The  3rd  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Joint  and  separate  decree — Execution. 

Case  No.  555  of  1869. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Subordinate  Judge  of  Shahabad,  daied 
the  24th  September  i86g. 

Chooa  Sahoo  and  others  (Decree-holders), 

Appellants, 

versus 

Tripoora  Diitt  and  another  (Judgment- 
debtors),  Respondents. 

Baboo  Romanath  Bose  for  Appellants. 

No  one  for  Respondents. 

In  a  case  in  which  a  certain  sum  was  adjudged  to 
five  persons  as  an  entire  sum  to  which  all  of  them 
were  jointly  entitled,  but  one  moiety  to  three  of  them 
and  trie  other  moiety  to  the  remaining  two  : 

Held  that  the  effect  of  the  adjudication  was  the 
same  as  if  two  separate  and  distinct  decrees  had  been 
pronounced,  and  that  no  action  taken  by  the  decree- 
holders  to  whom  one  moiety  had  been  assigned  could 
keep  the  decree  alive  to  the  benefit  of  the  others. 

Norman,  C.J. — It  appears  to  be  quite 
clear  that  the  decision  in  this  case  is  right. 
By  the  original  decree,  a  sum  of  Rupees- 
9,1  it  was  adjudged  to  five  several  per- 
sons as  an  entire  sum  to  which  all  of  them 
were  jointly  entitled,  but  one  moiety  of  itf 
viz.,  Rupees  4,555-8,  to  three  of  them,  Chooa 
Sahoo,  Chooney  Sahoo,  and  Sheorutwm 
Sahoo ;  and  the  other  moiety,  Rupees  4,5 55-8, 
to  Beechuck  and  Ramdeen. 

The  effect  of  the  adjudication  is  precisely 
the  same  as  if  two  separate  and  distinct 
decrees  had  been  pronounced.  Beechuck  and 
Ramdeen  executed  their  decree  for  Rupees 
4»555-8  on  tne  5tn  January  1869.  Chooa, 
Chooney,  and  Sheoruttun  applied  for  exe- 
cution on  the  1  st  July  1869,  and  were  met 
by  the  answer  that  no  proceedings  to  en- 
force the  decree  (that  is,  their  part  of  the 
decree)  had  been  taken  within  three  years. 
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They  attempted  to  contend  in  the  Lower 
Court  and  now  in  appeal  before  us,  that  they 
are  entitled  to  take  advantage  of  the  pro- 
ceedings by  Beech uck  and  Ramdeen  to  exe- 
cute their  part  of  the  decree. 

We  think  there  is  no  ground  whatever 
for  this  contention.  The  several  sums  ad- 
judged to  the  several  parties  are  wholly 
separate  and  distinct.  The  present  appli- 
cants were  not  in  any  way  interested  in  the 
-decree  in  favor  of  Beechuck  and  Ramdeen. 
Nothing  done  by  Beechuck  or  Ramdeen 
could  prejudice  the  rights  of  the  applicants 
tinder  the  decree  in  favor  of  the  applicants. 
The  decrees  are  as  distinct  as  if  they  had 
been  passed  in  two  different  suits.  We 
think  that  the  applicants  can  no  more 
take  advantage  of  the  proceedings  by  Bee- 
chuck and  Ramdeen  than  they  could  of 
proceedings  taken  by  decree-holders  in  a 
totally  different  suit. 

A  case  has  been  referred  to  in  which  it 
is  said  that  a  partial  execution  by  one  or 
more  decree-holders  operates  for  the  bene- 
fit of  all  parties  who  have  any  interest  in 
the  decree.  Now,  if  that  partial  execution 
of  the  decree  be  an  attempted  execution 
of  the  whole  decree  for  the  benefit  of  those 
entitled,  no  doubt  the  whole  decree  may 
be  kept  alive.  But  I  am  certainly  not  pre- 
pared to  say  that  if  a  person  who  has 
only  a  fractional  share,  say  one  anna,  in 
Ike  decree,  is  improperly  allowed  to  exe- 
cute a  fractional  part  of  the  decree  (a 
proceeding,  I  may  observe,  which  is  no- 
where allowed  by  the  Act  VIII.  of  1859),  it 
appears  to  me  there  is  no  ground  or  prin- 
ciple on  which  it  can  be  said  that  such  par- 
tial execution  should  be  allowed  to  operate 
for  the  benefit  of  the  persons  entitled  to  the 
other  15  annas  of  the  decree. 

I  doubt  the  correctness  of  the  decision  in 
Mussamut  Dhunnessuree  versus  Goodur 
Sahoy,  11  Weekly  Reporter,  page  421. 

The  appeal  is  dismissed. 

Leek,  J. — I  agree  in  thinking  that  the 
order  of  the  Lower  Court  is  correct.  It  is 
clear  that  the  decree  must  be  looked  at  in 
1be  light  of  two  separate  decrees,  and  that 
the  appellants  now  before  the  Court  ought 
to  have  executed  their  part  of  the  decree 
within  the  proper  time.  No  action  taken 
by  the  other  decree- holders'  to  whom  a 
separate  moiety  had  been  assigned  could 
keep  the  decree  alive  to  the  benefit  6f  the 
appellants. 

The  appeal  is  dismissed. 


The  3rd  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  H.  V. 
Bayley,  Judge. 

Appeal— Ex-parte  motion— Rule  of  practice. 
Case  No.  153  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Recorder  of  Moulmein,  dated  the 
2jrd  February  i86g. 

The  Secretary  of  State  for  India  in  Council 
in  place  of  J.  W.  Inglis,  Executive  En- 
gineer, Moulmein  Division  (Defendant), 
Appellant, 

versus 

Mootoo  Sawmy  and  another  (Plaintiffs), 

Respondents. 

The  Advocate- General  for  Appellant. 

Messrs.  G.  C.  Paul  and  5.  Vertannes 
for  Respondents. 

Where  an  appeal  is  admitted  upon  the  tile  on  an 
ex-parte  motion  and  affidavit,  the  opposite  party  is  sot 
precluded  from  showing  at  the  hearing  that  bo  good 
cause  exists  for  admitting  it  after  time. 

The  rule  for  computing  the  90  days  allowed  for  an 
appeal  to  the  High  Court,  is  to  exclude  the  period  that 
elapses  between  the  date  when  stamps  are  filed  for  copy 
of  the  decree  and  judgment,  and  the  date  on  which  a 
proper  officer  of  the  Court  certifies  that  the  copy  is 
ready  for  delivery. 

Norman,  C.  J. — This  is  an  appeal  from 
a  decree  of  the  Recorder  of  Moulmein 
under  the  provisions  of  the  27th  Section  of 
Act  XXI.  of  1863.  The  decision  of  the 
Recorder  was  given  on  the  23rd  February 
1869,  and  the  appeal  was  presented  to  this 
Court,  and  admitted  on  a  special  application 
by  the  Chief  Justice  and  Mr.  Justice  Dwar- 
kanath  Mitter  on  the  12th  July  last.  The 
order  endorsed  on  the  petition  of  appeal 
was  "Let  this  appeal  be  filed." 

That  order  was  made  upon  an  affidavit 
of  Mr.  Collis,  the  Officiating  Solicitor  to 
the  Government,  which  stated  that  from 
an  endorsement  on  the  copy  of  the  judgment  of 
the  Recorder  of  Moulmein,  he  believed  that 
a  copy  of  the  judgment  was  not  obtained 
earlier  than  the  29th  of  March  1869;  that 
a  copy  of  the  judgment  and  other  papers 
were  transmitted  from  Moulmein  to  the 
Chief  Commissioner  of  British  Burmah  at 
Rangoon,  and  subsequently    forwarded   by 
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him  on  the  12th  April  to  the  Solicitor  to 
the  Government  in  Calcutta;  that,  on  the 
21st  of  April,  the  papers  so  received  were 
submitted  by  Mr.  Collis,  the  Officiating 
Solicitor  to  the  Government  of  India,  to  the 
Advocate- General  for  his  opinion;  that 
the  Advocate-General's  opinion  advising  an 
appeal  was  received  by  Mr.  Collis  on  the 
1 8th  of  June;  that  on  the  same  day,  Mr. 
Collis  despatched  a  telegram  to  the  Chief 
Commissioner  of  British  Burmah  for  author- 
ity to  appeal;  that  a  reply  was  sent  by 
telegraph  on  the  24th  of  June,  but  that  the 
reply  was  not  received  by  Mr.  Collis  in 
Calcutta  until  the  3rd  of  July. 

The  affidavit  was  sworn  on  the  8th  July, 
and  the  order  directing  that  the  appeal 
should  be  filed  was  made  on  the  12th  July, 
and  the  appeal  was  filed  on  that  day. 

Mr.  Paul  for  the  respondent  took  a  pre- 
liminary objection  to  the  hearing  of  the 
appeal  on  the  ground  that  it  was  not  filed 
within  the  time  limited  by  Section  333  of 
Act  VIII.  of  1859,  and  that  no  sufficient 
cause  was  shown  on  the  face  of  Mr.  Collis's 
affidavit  why  the  appeal  should  not  have 
been  presented  at  an  earlier  period. 

A.  case  appears  to  have  been  decided  by 
the  Chief  Justice,  Sir  Barnes  Peacock,  and 
Mr.  Justice  Kemp,  that  after  registering 
and  admitting  an  appeal  and  causing  notice 
to  be  served  on  the  opposite  party,  an  Ap- 
pellate Court  cannot  at  the  hearing  reject 
the  appeal  upon  the  ground  that  it  was  not 
preferred  within  the  prescribed  time.  That 
case  is  reported  in  the  8th  Volume  of  the 
Weekly  Reporter,  page  141.  Mr.  Paul 
contended  that  many  cases  could  be  put  in 
which  that  rule  would  not  apply.  No  doubt, 
notwithstanding  that  an  Appellate  Court 
might  have  admitted  an  appeal,  if  it  were 
shown  to  such  Court  by  the  opposite  party 
that  the  appellant  had  obtained  leave  for 
the  admission  of  the  appeal  by  any  misre- 
presentation or  suppression  of  fact ;  or  if 
he  could  show  that  there  was  no  sufficient 
cause  of  any  sort  or  kind,  or  if  he  showed 
that  the  Appellate  Court  had  made  any  mis- 
take in  admitting  the  appeal,  though  the 
appellant  himself  had  not  been  guilty  of 
any  fraud;  probably  the  Court  would  feel 
itself  at  liberty  to  set  aside  its  own  order, 
and  direct  that  the  petition  of  appeal  should 
be  removed  from  the  file. 

1 

A  case  of  that  kind  appears  to  have  come  ! 
before  Mr.   Justice  Phear  and   Mr.  Jusiice 
Hobhouse,  which   is  to  be  found   reported 
in  the  10th  Weekly  Reporter,  page  178. 


It  is  sufficient  for  me  to  say  in  the  present 
case  that  Mr.  Paul  has  not  shown  us  any 
reason  for  supposing  that  the  Chief  Justice 
and  Mr.  Justice  Mitter  in  admitting  the 
appeal  had  done  so  under  any  mistake,  or,  in 
fact,  that  they  weje  wrong  in  admitting  it 
in  the  way  in  which  they  did. 

It  appears  that  the  decree  was  passed  on 
the  23rd  of  February.  On  the  24th  of 
February,  the  appellant  put  in  a  petition  for 
a  copy  of  the  decree.  He  did  not  obtain  a 
copy  until  the  29th  of  ,March  ;  and  as  Mr. 
Paul  does  not  show,  and  there  is  nothing  to 
show,  that  the  copy  could  have  been  obtained 
at  an  earlier  period,  I  think  that  at  the  pre- 
sent stage  of  the  case  I  must  assume  that 
the  appellant  was  not  guilty  of  any  laches, 
but  that  he  got  the  copy  from  the  Court  as 
soon  as  it  was  ready  for  delivery.  If  then 
the  time  between  the  24th  of  February  and 
the  29th  of  March  be  allowed  him,  it  would 
appear  that  in  presenting  the  petition  of 
appeal  on  the  12th  of  July,  the  appellant  is 
12  or  16  days  after  time. 

In  considering  whether  that  was  an  un- 
reasonable delay,  whether  there  was  suffi- 
cient cause  for  not  presenting  the  appeal  in 
a  shorter  period,  it  is  necessary  to  consider 
the  position  of  the  parties  to  this  suit.  Now, 
though  the  suit  has  been  brought  against 
Mr.  Inglis,  the  Executive  Engineer  of  the 
Moulmein  Division,  against  whom  I  may 
observe  by  the  way  that  the  plaint  does  not 
disclose  any  cause  of  action,  the  real  defend- 
ant in  this  suit  is  the  Secretary  of  State  for 
India  in  Council.  I  say  the  real  defendant 
in  the  suit,  because  the  Secretary  of  State 
for  India  in  Council  is  the  person  who  ought 
to  have  been  made  defendant,  and  the  money 
which  will  go  to  satisfy  the  decree  is  public 
money,  and  payable  by  the  Government,  and 
it  has  been  agreed  that  the  appeal  shall  pro- 
ceed as  if  the  suit  had  been  properly  framed 
as  against  the  Secretary  of  State  for  India  in 
Council. 

The  cause  was  tried  in  Moulmein.  From 
Moulmein  it  was  necessary  to  refer  to 
Rangoon,  where  the  Chief  Commissioner 
resides.  It  was  necessary  for  the  Chief 
Commissioner  to  communicate  with  the  Soli- 
citor to  the  Government  of  India,  and  obtain 
the  advice  of  the  Advocate-General  who  is 
the  legal  adviser  of  the  Government  of 
India  and  of  the  Secretary  of  State  here. 
When  in  addition  to  all  these  circumstances 
which  tend  to  cause  delays  which  do  not  exist 
in  the  case  of  ordinary  defendants,  we  add 
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that  a  telegram,  instructing  Mr.  Collis  to 
proceed  with  the  appeal,  was  delayed  on  the 
road  for  10  days,  we  cannot  but  see  circum- 
stances in  this  case  which  fully  justified  the 
Chief  Justice  and  Mr.  Justice  Mitter  in 
considering  that  sufficient  cause  had  been 
shown  to  their  satisfaction  for  not  having 
presented  the  appeal  within  90  days. 

Apart,  therefore,  from  the  question  whe- 
ther, as  in  this  case,  there  is  anything  to 
show  that  the  order  of  the  Chief  Justice 
and  Mr.  Justice  Milter  admitting  the  appeal 
was  obtained  by  misrepresentation  or  mis- 
take— apart  from  the  question  whether  ob- 
jection can  be  taken  to  the  entertainment 
of  the  appeal  at  this  stage  of  the  proceed- 
ings— it  appears  to  me  clear  that  there  was 
sufficient  in  Mr.  Colli s's  affidavit  to  justify 
the  Chief  Justice  and  Mr.  Justice  Mitter 
in  making  the  order  they  did,  and  we  can- 
not  now  question  the  propriety  of  their 
order  in  admitting  the  appeal. 

For  these  reasons,  I  thought  that  we 
ought  to  hear  this  appeal. 


* 
* 

* 


* 


* 
* 


* 
* 


* 
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Bay  ley,  J. — I  concur  with  the  Officiating 
Chief  Justice  upon  the  merits  of  the  case. 

I  also  think  that  sufficient  cause  has  been 
made  out  in  this  case  under  Section  333, 
Act  VIII.  of  1859,  for  the  appeal  being 
filed  beyond  lime.  The  only  remark  that 
1  wish  to  make  is,  that  the  order  of  the 
Chief  Justice  and  of  Mr.  Justice  Milter 
admitting  the  appeal  in  this  case  has  refer- 
ence to  that  rule  of  practice  of  this  Court 
which  does  not  allow  the  Deputy  Registrar 
to  receive  an  appeal  filed  beyond  time 
without  the  permission  of  the  Division 
Bench.  In  this  case,  the  order  of  the 
Division  Bench,  viz.,  the  Chief  Justice  and 
Mr.  Justice  Mitter,  is  simply  to  the  effect 
that  the  appeal  be  filed,  and  nothing  more. 
1  do  not,  however,  understand  that  when, 
without  hearing  the  opposite  party  (and  the 
opposite  party  was  admittedly  not  heard  in 
this  case),  an  appeal  is  so  admitted  upon  the 
file  on  an  ex-parte  motion  and  affidavit  like 
the  present,  it  can  be  said  that  the  opposite 
party  is  precluded  from  contesting  at  the 
hearing  that  no  good  cause  exists  for  ad- 
mitting the  appeal  after  time. 

I  also  think  that  the  following  rule  has 
been  adopted  in  this  Court  and  extended  to 
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Mofussil  Courts,  viz.,  that  the  time  allowed 
in  computing  the  90  days  for  an  appeal  to 
this  Court  should  be  exclusive  of  the  period 
that  elapses  between  the  date  when  stamps 
for  copy  of  the  judgment  and  decree  are 
filed  by  thepetitioner,  and  the  date  on  which 
a  proper  officer  of  the  Court  certifies  that 
the  copy  is  ready  for  delivery. 

In  the  present  case,  looking  to  the  distance 
and  the  difficulties  of  communication  with  Bri- 
tish Burmah  and  the  necessity  of  the  sanction 
of  the  Chief  Commissioner  being  obtained  to 
the  appeal,  as  also  to  the  diligence  shown  by 
the  telegraphic  communication  having  been 
employed  when  there  was  yet  good  time 
left,  and  to  the  failure  of  the  telegraph,  I 
think  that  so  far  as  the  defendant  is  con- 
cerned, he  has  shown  sufficient  cause  for  the 
delay  of  12  days. 


The  4th  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Rent-free  tenures— Onus  proband!— Clause  14, 
Section  x,  Act  XIV.,  1859. 

Case  No.  2253  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  29th  July  1869,  reversing  a 
decision  of  the  Moonsiff  of  Afoonghyr, 
dated  the  ijth  January  1869. 

Ram  Churn  Lall  and  another  (Defendants), 

Appellants, 

versus 

Hniee  Mahtoon  and  another  (Plaintiffs), 

Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baboo  Luckhee  Churn  Bose  for 
Respondents. 

In  a  suit  for  confirmation  of  possession  and  declaration 
of  lakheraj  right  against  purchasers  at  a  sale  for  arrears 
of  Government  revenue,  it  is  necessary  for  the  plaint- 
iffs to  prove  affirmatively  that  the  land  has  been  held 
rent-free  from  the  time  of  the  Permanent  Settlement. 

Norman,  C  J* — The  facts  of  this  case 
are  as  follow  : — 

The  defendants,  who  are  purchasers  of 
an   estate  at  a  sale  for  arrears  of  Govern- 
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ment  revenue,  had  applied  to  the  Deputy 
Collector,  under  Section  9  of  Aft  VI.  of 
1862,  Bengal  Council,  upon  the  ground 
that  they  were  opposed  in  the  measurement 
of  certain  land  occupied  by  the  now  plaintiffs. 
The  Deputy  Collector  enquired  into  the 
case,  and  passed  a  decision  allowing  the 
measurement.  From  that  decision,  there 
was  an  appeal  to  the  Zillah  Judge  under 
the  10th  Section  of  the  Aft  by  the  now 
plaintiffs,  who  alleged  that  they  held  the 
land  as  lakheraj.  The  Judge  upheld  the 
Deputy  Collector's  order,  finding  that  there 
was  nothing  to  show  that  the  now  plaintiffs 
had  held  the  land  as  lakherajdars. 

Upon  this,  the  plaintiffs  brought  a  suit 
(or  confirmation  of  possession  and  a  decla- 
ration of  their  lakheraj  right.  They  appear 
to  have  given  some  evidence  that  they  -had 
paid  no  rent  for  the  land  in  dispute  since 
the  year  1828,  and  that  they  have  always 
resisted  the  claim  of  the  prior  zemindar  to 
rent  on  the  ground  that  they  had  held  the 
land  as  lakheraj.  The  Subordinate  Judge, 
reversing  the  decision  of  the  first  Court, 
ordered  that  the  plaintiffs  should  be  confirm- 
ed in  possession  of  their  tenure  as  lakheraj, 
mainly  relying  upon  the  absence  of  any 
proof  by  the  defendants  that  rent  had  ever 
been  paid  for  the  land. 

We  think  it  clear  that  the  decision  of 
the  Subordinate  Judge  was  incorrect,  and 
that  it  must  be  reversed.  If  the  plaintiffs 
are  to  obtain  a  decree  declaring  them  entitled 
to  bold  the  land  as  lakheraj,  they  must 
at  least  produce  such  evidence  as  shows 
that  they  have  a  title  as  against  the  defend- 
ants who  are  purchasers  at  a  sale  for  arrears 
01  Government  revenue. 

The  plaintiffs  have  not  shown  that  the 
land  has  been  held  lakheraj  or  rent-free 
from  the  time  of  the  Permanent  Settlement, 
which  it  was  necessary  for  them  to  prove 
affirmatively  in  order  to  make  out  a  title 
which  must  be  valid  as  against  any  claim 
which  the  defendants  may  hereafter  make 
to  assess  rent  upon  them  under  the  t  4th 
Clause  of  Section  1  of  Act  XIV.  of  1859. 
The  question  in  the  suit  before  us  is  very 
different  from  what  it  would  have,  been  if 
the  suit  had  been  brought  by  the  purchasers 
at  the  sale  for  arrears  of  revenue,  who  are 
now  the  defendants,  as  plaintiffs  to  assess 
rent  upon  this  land.  The  alleged  lakheraj- 
dars have  chosen  to  come  into  Court  upon 
an  allegation  that  they  held  the  land  as 
lakheraj.  They  assert  that  fact,  and  it 
was  incumbent  on  them  to  prove  it.    They 


have  wholly  failed  to  do  so,  and  therefore, 
reversing  the  decision  of  the  Subordinate 
Judge,  we  dismiss  the  suit  with  costs  in  all 
the  Courts. 


The  4th  March  1870. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Plaints— Actions  for  damages. 

Case  No.  232  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  2nd 
July  1869. 

Mohesh  Chunder  Mookerjee  (Plaintiff), 

Appellant, 

versus 

Ramdhun  Pal  (Defendant),  Respondent. 

Baboos  Bama  Churn  Banerjee  and  Pitambur 
Chatterjee  for  Appellant. 

Baboo  Greesh  Chunder  Mookerjee  for 
Respondent. 

Plaints  must  sfcrte  the  relief  sought  for,  the  subject  of 
the  claim,  the  cause  of  action,  and  when  it  accrued;  and 
in  suits  for  damages  for  injury  done,  the  nature  of 
the  injury  ought  to  be  set  out.  The  strict  rules  of 
English  Law  do  not  necessarily  apply  to  plaints  in 
this  country. 

Kemp,  J.—  Thk  plaintiff  in  this  case  Is 
a  pleader  in  the  Moonsiff's  Court  of  Gopal- 
pore  in  Zillah  Beerbhoom.  He  is  a  Koolin 
Brahmin,  and  his  father  is  living.  The 
father  and  son  trade,  and  the  son  is  a  pleader 
in  the  Moonsiff's  Court.  The  defendant 
is  a  cultivator  in  the  village.  It  appears 
that  the  defendant  was  interested  in  some 
case  respecting  a  claim  for  mesne-profits 
in  which  the  plaintiff  was  engaged  as  plead- 
er. The  two  parties  met  in  the  shop  of 
Bippin  Behary,  and  the  defendant  made 
some  enquiry  after  the  wassilat-case.  He 
appears  not  to  have  been  satisfied  with 
what  the  pleader  was  doing  in  the  case,  and 
expressed  a  hope  that  the  case  would  not 
end  in  the  same  way  as  a  former  arbitration- 
case  had  ended,  in  which  the  plaintiff,  as 
pleader,  was  also  concerned.  On  the  plaint- 
iff asking  the  defendant  what  he  meant, 
the  defendant  said  that  the  arbitrators  in 
that  case  with  one  exception,  namely, 
Gopal  Chunder  Chatterjee,  had  been  corrupt 
in   their   conduct.     The  plaintiff  then  ap- 
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pears  to  have  said  that  his  father  was  one 
of  the  arbitrators,  and  that  the  defendant 
was  wrong  in  using  such  language  disparag- 
ing to  the  character  of  his  father  and  of 
other  respectable  residents  of  the  village, 
and  that,  if  he  did  so  again,  he  should  be 
obliged  to  take  steps  to  vindicate  his  and 
his  father's  character  by  suing -him;  that 
the  defendant,  upon  this,  used  very  abusive 
language,  took  up  a  piece  of  fire-wood 
which  was  not  sought  for  the  purpose,  but 
which  happened  to  be  lying  in  the  com- 
pound of  the  shop,  and  threatened  to  break 
the  plaintiff's  head,  and  that  he  was  prevent- 
ed from  carrying  his  threat  into  execution 
by  Ramesshur  Chowkeedar.  The  plaintiff 
brings  this  suit.  He  details  that  portion  of 
the  conversation  which  refers  to  the  arbi- 
trators receiving  bribes ;  but  without  setting 
forth  the  actual  words  used  by  the  defend- 
ant, he  contents  himself  in  his  plaint  by 
saying  that  the  defendant,  through  malice, 
had  used  harsh  and  abusive  language  to- 
wards him,  and  was  about  to  assault  him, 
and  that  this  had  damaged  his  reputation 
and  honor  in  the  estimation  of  respectable 
men,  and  had  caused  him  mental  anguish.  The 
damages  are  laid  at  200  rupees — an  amount 
which  the  plaintiff  avers  the  defendant  is 
ill  able  to  pay. 


The  defendant,  after  objecting  to  the 
plaint  as  not  being  sufficiently  explicit,  be- 
cause it  does  not  set  out  the  very  words  of 
abuse  said  to  have  been  used  towards  the 
plaintiff,  proceeds  to  say  that  the  allega- 
tion that  the  defendant  had  used  abusive 
language  towards  the  plaintiff,  and  had  at- 
tempted to  assault  him,  was  entirely  false. 

The  Judge  of  Beerbhoom,  Mr.  Toogood, 
rejects  the  plaint  in  so  far  as  it  relates  to 
the  defendant  addressing  the  plaintiff  "out 
of  malice  with  harsh  words  unpleasant  to 
the  ear."  The  Judge  quotes  from  Addison 
on  Torts,  page  714  of  the  former  edition, 
page  803  of  the  latest  edition.  With  refer- 
ence to  the  assault,  the  Judge  finds  that,  if 
the  plaintiff  had  not  interfered  with  the 
affairs  of  others  and  not  made  himself  the 
champion  of  others,  the  defendant  would 
not  have  acted  as  he  did,  and  that,  at«ajl 
events,  it  was  clear  that  the  conduct  of  the 
plaintiff  aggravated  the  defendant,  and  led 
him  to  act  as  he  did.  The  Lower  Court 
awarded  the  plaintiff  8  annas  damages,  each 
party  to  pay  his  own  costs. 

From  this  decision  the  plaintiff  appeals. 
In  England,  "  in  every  declaration  for  libel 


"  or  slander,  either  by  publication  in  writ- 
"  ing  or  by  words,  the  writing  or  ihe  very 
"  words  themselves  must  be  set  out  on  the 
"  face  of  the  declaration,  in  order  that  it 
"  may  be  shown  to  the  Court  that  the 
"  words  are  capable  of  receiving  the  in- 
"  uendo  or  interpretation  put  upon  them, 
"  and  of  producing  the  injury  which  te 
"  charged  to  have  resulted  from  them ;  and 
"  also  that  the  defendant  may  know  the 
"  certainty  of  the  charge,  and  may  be  able 
"  to  shape  his  defence  either  on  the  general 
"  issue  or  by  plea  of  justification  accord* 
"  ingly,  and  this  defect  is  not  cured  by 
"  verdict." — Addison  on  Torts,  page  803. 

In  this  country  plaints  must  state  the 
relief  sought  for,  the  subject  of  the  claim,  the 
cause  of  action,  and  when  it  accrued.  In 
the  illustrations  given  in  Act  VIII.  of  1859 
in  suits  for  damages  for  injury  done,.  Ihe 
nature  of  the  injury  ought  to  be  set  out. 
We  think  that  the  plaintiff  might  perhaps 
have  been  more  explicit  in  his  plaint,  but 
we  are  not  prepared  to  say  that  the  strict 
rules  of  English  Law  apply  to  plaints  in  this 
country.  Moreover,  if  the  Judge  thought 
that  the  plaint  was  not  sufficiently  explicit, 
he  ought  not  to  have  gone  out  of  his  way 
to  hunt  up  a  passage  in  Addison  on  Torts, 
but  he  ought  to  have  adopted  the  simpler 
process  of  returning  the  plaint  to  the  plaint- 
iff for  amendment.  Moreover,  the  defend- 
ant was  in  noway  injured  by  the  want  of 
form  in  the  plaint.  Both  the  plaintiff  and 
defendant  were  examined,  and  the  defendant 
knew  perfectly  well  what  the  words  which 
the  plaintiff  imputed  to  him  to  have  used 
were,  and  he  was,  therefore,  not  in  a  posi- 
tion to  say  that  he  did  not  know  the  "  cer- 
tainty of  the  charge."  Having  had  the 
whole  evidence  read  to  us,  we  have  no  doubt 
that  the  plaintiff  has  been  grossly  insulted  by 
the  language  used  by  the  defendant.  That 
language  is  of  a  most  offensive  character, 
and,  when  used  from  a  person  in  an  inferior, 
position  in  life  to  a  man  who  is  a  Koolin 
Brahmin  and  a  pleader  of  the  Moonsifif's 
Court  and  without  any  provocation,  was 
quite  unjustified. 

We  are  surprised  that  the  Judge  should 
twit  the  plaintiff  with  interfering  with  the 
affairs  of  others,  and  making  himself  the 
champion  of  others,  when  the  plaintiff's 
own  father  was  accused  by  the  defendant  of 
having  acted  corruptly  in  his  capacity  of 
arbitrator.  Speaking  from  my  own  expe- 
rience, I  believe  that,  when  native  gentlemen 
act  as  a  Punchayet  without  an  appointment  by 


*5Q 


Civil 


THB   WEEKLY    REPORTER. 


Rulings.         fVol.  XIII. 


the  Court,  and  as  amongst  themselves  in  set- 
tling village-disputes,  they  act  with  complete 
impartiality.  Indeed,  I  have  been  told  that 
the  Punchayet  system  is  about  the  fairest  tri- 
bunal that  exists  in  the  country.  Therefore. 
for  a  man- in  the  plaintiff's  position  to  be 
told  that  his  father,  who  must  be  now  an 
old  man  from  the  plaintiff's  age,  had  taken 
a  bribe  when  acting  as  a  village  Punchayet 
was,  to  say  the  least  of  it,  a  gross  insult, 
and  we  think  that  the  son  was  perfectly 
justified  in  resenting  it  and  vindicating  his 
father's  honor;  and,  after  ail,  all  he  did  was 
to  warn  the  defendant  that,  if  he  repeated 
the  insult,  he  should  be  obliged  to  take  legal 
Steps  against  him.  It  is  not  necessary  for 
us  to  set  out  the  words  of  abuse  used  by 
defendant ;  they  are  to  be  found  on  the  record, 
and  they  are  certainly  grossly  offensive. 

The  evidence  for  the  defendant  consists  of 
that  of  two  witnesses.  One  of  them  is  an 
independent  man,  and  not  connected  with 
either  party,  and  he  supports  the  plaintiff's 
case ;  the  other  is  a  relation  of  the  defendant 
who  gives  a  version  of  the  affair  quite 
different  from  that  given  by  all  the  other 
witnesses. 

We  award  to  the  plaintiff  damages  to  the 
amount  of  50  rupees  with  costs  of  both 
Courts  on  the  whole  valuation  of  the  suit 
to  be  paid  by  the  defendant. 


The  4  th  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Cancellation  of  a  sale —Sections  356  and  257, 
Civil  Procedure  Code— Jurisdiction. 

In  the  matter  of 

Sookoomar  Singh  and  another,  Petitioners, 

versus 

Kashee  Singh  and  others,  Opposite  Party. 

Mr.  C.  Gregory  for  Petitioners. 

Messrs.  G.  C.  Paul  and  P.  E.  Twidale  for 

Opposite  Party. 

Where  an  application  to  cancel  a'sale  does  not  men- 
tion the  specific  grounds  contemplated  in  Sections  256 
and  257,  Act  VI  |I.  of  1859,  the  absence  of  such  specifi. 


cation  docs  not  take  away  the  jurisdiction  of  the  Court 
to  enquire  into  the  matter. 

Where  a  Judge  in  such  a  case  sets  aside  a  sale  after 
finding  material  irregularity  and  substantial  injury,  his 
finding  is  final,  and  cannot  be  questioned  by  the  High 
Court  in  the  exercise  of  its  extraordinary  jurisdiction. 

Hobhouse,  J. — This  is  an  application  for 
the  exercise  of  oar  extraordinary  jurisdic- 
tion under  the  provisions  of  Section  15  of 
the  Charter.  The  facts  of  the  case  are 
these : — 

The   petitioner  held   a   decree   against  a 
large  number  of  judgment-debtors,  amongst 
whom  was  a  person  of  the  name  of  Kishen 
Pershad  Singh.     In  execution   of   that   de- 
cree,  he  attached  certain  immoveable  pro- 
perties held  in  common  by  all  the  judgment- 
debtors.     Those    properties    were    sold    by 
auction  on    the   3rd    November   1868,  and 
the  petitioner  was  declared  to  be  the  pur- 
chaser of  them.     But  on  the  same  day  on 
which  the  sale  was  thus  concluded,  Kishen 
Pershad    Singh,   the   person    I   have   above 
referred  to,  came  into  Court  by  a  petition, 
and  made  the  following  statements  and  pray- 
er.    He  brought  to  ihe  notice  of  the  Court 
that,  during  the  time  that  the  sale  was  going 
on,  he  had  informed  the  Court  that  he  was 
in    treaty    to    procure    money    sufficient    to 
satisfy  the  debt,  and   had   asked   the  Court 
for   some   little   delay   in  the   sale   that  he 
might  procure  the  money  due.     He  further 
recited  that  the  Court  had  given  him  a  little 
delay,  but  that,  when  he  had  come  back,  as 
he  did  on  this  occasion,  with  the  money  in 
his  hand,  he  found  that  the  sale  had  been 
concluded,  and  that  the  decree-holder  had 
become  the  purchaser.     He  therefore  prayed 
the     Court,     under     these     circumstances, 
to  receive  the  money  from  him,  and  cancel 
the  sale  to  the  decree-holder.      The  Court 
thereupon,  vis.,  on  the  3rd  November  1868, 
cancelled  the  sale,  and  recorded  the  following 
reasons  for  so  3oing.  It  recited  the  facts  stat- 
ed in  Kishen  Pershad's  petition,  and  it  then 
said  that  it  was  by  reason  of  these  facts,  as 
the  first  reason,  that   it  cancelled  the  sale, 
and    then,  as    the    second    reason,  saneun, 
i.   e.,   the    Court,  by    way   of   a   postscript, 
as    it    may    be    called,    to    its    judgment, 
recorded    the  following  reasons  for  cancel- 
ling   the    sale.     It    stated    that  it    appear- 
ed from  the  record  that  the  d  ite  of  the  sale 
had    been    fixed    for    the   28th  November, 
corresponding  with  the  28th  Aughran;  that 
by  a  mistake  this  28th  November  was  read 
to  be  the  28th  October;  that  the  28th  Octo-. 
ber  had  fallen  upon  days  during  which  the 
Court  was  closed  for  holidays,  and  that  ft 
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was,  therefore,  by  this  mistake  that  the  sale 
had  been  conducted  on  the  present  day,  that 
is,  on  the  3rd  November,  being  the  first  date 
after  the  opening  of  the  Court.  There- 
fore, the  Court  held  that  it  was  wrong  to 
have  held  the  sale  on  a  date  befofe  the  day 
fixed  for  the  sale,  and  that  great  injury  had 
resulted  to  the  judgment- debtor  by  such  a 
sale.  The  Court,  therefore,  for  this  and  for 
the  other  reason  given  above,  cancelled  the 
sale. 

Mr.  Gregory  for  the  petitioner  has  obtained 
a  rule  from  us  upon  the  opposite  party  to 
show  cause  why  the  order  of  the  3rd  Novem- 
ber 1868  cancelling  the  sale  should  not  be 
set  aside,  and  should  not  be  re-placed  by 
some  more  proper  order  of  this  Court. 

Mr.  Paul  for  the  opposite  party  has  this 
day  shown  cause  against  the  rule,  and  it  is 
now  for  us  to  determine  whether  the  rule 
shall  be  discharged  or  made  absolute. 

As  I  understand  Mr.  Gregory  in  sup- 
port of  the  rule,  his  contention,  in  reality, 
is  that  the  order  before  us  is  an  order  passed 
without  jurisdiction,  and  I  understand  that 
Mr.  Gregory  puts  his  case  before  us  in  this 
way.  He  says  that  in  order  to  give  juris- 
diction, there  must  be  an  application  of  a 
particular  nature  made  to  the  Court  which 
held  the  sale;  that,  upon  that  application 
there  must  be  a  finding  by  the  Court 
on  certain  questions  of  fact ;  and  that, 
until  there  has  been  that  application  and 
that  finding,  the  Court  would  not  have 
jurisdiction  to  set  aside  the  sale. 

I  think  it  is  quite  clear  that,  by  the  provi- 
sions of  Sections  256  and  257,  Act  VIII.  of 
1859,  it  is  contemplated  that  there  shall  be 
such  an  application,  as  Mr.  Gregory  contends 
for,  made  to  the  Court  which  has  conducted 
tbe  sale.  The  words  of  the  law  are  :  "  At 
14  any  lime  within  thirty  days  from  the  date 
"of  the  sale,  application  may  be  made  to  the 
"  Court  to  set  aside  the  sale  on  the  ground  of 
"any  material  irregularity  in  publishing  or 
"conducting  the  sale,"  and  Section  257  does 
in  so  many  words  contemplate  ''such  an 
"application."  I  think  too  that  we  must 
say  that  there  was  not  in  this  case  before 
the  Court  an  application  resting  on  the 
grounds  which  1  have  just  quoted  out  of  the 
law;  but  we  are  quite  agreed  that,  although 
there  was  not  in  so  many  terms  an  applica- 
tion of  this  nature,  there  was  at  least,  in  so 
many  words,  an  application  to  cancel  the 
sale ;  and  when  we  find  that  this  application 
wns  treated  by  tbe  Court  as  an  application 


to  cancel  the  sale  on  the  ground  of  material 
irregularity  leading  to  substantial  injury,  we 
do  not  think  we  can,  sitting  as  a  Court  exer- 
cising extraordinary  jurisdiction,  say  that 
the  absence  of  an  application  containing 
those  specific  grounds  required  under  the 
circumstances  that  the  application  was  yet 
treated  as  an  application  based  on  proper 
grounds,  is  sufficient  to  take  away  the  juris- 
diction of  the  Court  to  enquire  into  a  matter 
which  the  law  says  it  can  enquire  into.  That 
this  particular  application  was  treated  as  an 
application  within  the  exact  terms  of  Sec- 
tions 256  and  257  is  abundantly  clear  from 
the  finding  of  the  Court  on  the  record.  This 
disposes  of  the  first  objection  to  the  order 
taken  by  Mr.  Gregory  on  behalf  of  the  peti- 
tioner. 

In  the  matter  of  the  second  objection, 
viz.,  that  there  was  no  finding  of  a  mate- 
rial irregularity  resulting  in  substantial 
injury  to  the  judgment-debtor,  the  case 
seems  to  me  to  divide  itself  into  two 
contentions.  The  first  contention  is,  that 
although  there  is  upon  the  record  a  deci- 
sion of  the  Judge  containing  such  an  exact 
finding,  yet  that  there  is  also  upon  the 
record  a  proceeding  of  the  Judge,  show- 
ing that  he  did  resile  from  that  fin 'ling, 
and  that  the  finding  itself  was  an  erroneous 
one.  In  my  judgment,  I  do  not  think 
that  Mr.  Gregory  is  entitled  to  ask  us  to 
look  at  the  proceeding  in  question  at  all, 
even  if  that  proceeding  had  the  effect 
which  he  contends  that  it  has.  That  pro- 
ceeding was  after  a  kyfeut  or  explanation 
given  by  the  Moonsiff  to  the  Judge  of  the 
district,  but  I  am  not  aware  that  any  such 
explanation  can  have  the  effect  of  reversing 
or  setting  aside  a  deliberate  judgment 
arrived  at  judicially  on  a  previous  occa- 
sion. Such  a  judgment,  so  far  as  I  am 
acquainted  with  the  law,  could  only  in  this 
particular  instance  have  been  reversed  by 
the  Judge  himself  in  review,  and  to  say 
that  a  kyfeut  given  to  an  authority  which, 
it  has  been  found  by  us  in  this  very  case, 
though  in  different  stage  of  it,  had  judi- 
cially no  power  to  call  for  it,  is  equivalent 
to  a  withdrawal  by  the  Judge  from  his  for- 
mer judgment,  is  to  contend  for  something 
which  so  far  as  I  know  the  law  is  not 
justified  by  law. 

But  Mr.  Gregory  further  contends  that  the 
facts  found  by  the  Judge  on  the  3rd  November 
i36S  in  his  written  judgment  are  not  justified 
by  any  evidence  on  the  record,  and  he  con- 
tends (hat  we  are  bound,  or  at  any  rate  we  are 
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at  liberty,  to  go  behind  those  facts  and  see 
whether  or  not  upon  the  record  they  are 
true  facts.  Mr.  Gregory  has  not  been  able 
to  show  us  any  decision  of  any  Court  in 
support  of  this  contention,  and  the  conten- 
tion seems  to  me  to  be  in  this  particular 
instance  directly  opposed  to  the  law  upon 
which  Mr.  Gregory  for  another  part  of  his 
case  relies.  The  facts  which,  under  the 
provisions  of  Section  256,  the  Judge  had 
to  find  were  these — -firstly,  whether  there 
was  a  material  irregularity  in  the  publish- 
ing or  the  conducting  of  the  sale;  and, 
secondly,  whether  it  had  been  proved  that 
substantial  injury  had  been  sustained  by 
the  judgment-debtor  by  reason  of  such 
irregularity.  Undoubtedly,  the  Judge  does 
seem  to  me  to  have  come  to  a  distinct  find- 
ing of  those  facts.  He  says  that  the 
material  irregularity  lay  in  the  fact  of  the 
sale  being  held  on  the  3rd  instead  of  on 
the  28th  November,  that  is,  prematurely; 
and  then  he  says  that  substantial  injury 
has  resulted  to  the  defendant  from  that 
irregularity.  Then'  Section  257  provides 
that  if  the  application  be  made  and  if  the 
objection  be  allowed,  the  Court  shall  pass 
an  order  setting  aside  the  sale  for  irre- 
gularity, and  the  Section  goes  on  to  say 
that  if  the  objection  be  allowed  "  the 
order  made  to  set  aside  the  sale  shall  be 
final."  So  it  seems  to  me  that  the  two 
facts  which  had  to  be  found  in  order  to 
arriving  at  a  decision,  were  material  irregu- 
larity and  substantial  injury  resulting  there- 
from ;  and  the  law  provides  that  if  the  Court 
shall  find  such  facts  in  favor  of  the  judg- 
ment-debtor and  shall  set  aside  the  sale  by 
reason  of  them,  the  order  of  the  Court  on 
such  finding  shall  be  final.  In  these  words  I 
think  the  Legislature  meant  to  say  that  the 
finding  of  the  Judge  on  those  facts  for  the 
purpose  of  setting  aside  the  sale  should  be 
final ;  and  if  the  finding  is  to  be  final,  it 
seems  to  me  to  be  almost  too  obvious  that  we 
cannot  go  behind  that  finding  and  upon  the 
record  find  any  fact  other  than  those  which 
the  Judge  has  found.  I  do  not  think,  there- 
fore, that  Mr.  Gregory  has  made  out  that 
the  order  of  the  Judge  of  the  3rd  Novem- 
ber was  made  without  jurisdiction,  and  I 
am  of  opinion,  therefore,  that  this  rule  must 
be  dismissed  with  costs. 

Bayley,  J. — I  concur. 


The  4th  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,,  Judges. 

Section  53,  Act  XX.  of  1866— Procedure — Juris- 
diction. 

In  the  matter  of 
Khettro  Mohun  Baboo,  Petitioner, 

versus 

Rash  Beharee  Baboo  and  others,  Opposite 

Party. 

Baboo    Chunder  Madhub    Ghose   for 

Petitioner. 

Baboo  s  Oopendro  Chunder  Bose  and  A  shoo* 
tosh  Dhur  for  Opposite  Party. 

Where  the  obligee  of  a  bond  which  has  been  speci- 
ally, registered  (whether  under  Act  XVI.  of  1864  or 
Act  XX.  of  1^66)  applies  under  Section  53,  Act  XX.  of 
1866,  for  enforcement  of  the  bond,  he  is  entitled,  on 
production  of  the  obligation  and  agreement,  to  a  decree 
for  the  amount  due  upon  the  bond,  and  the  Court  has 
no  jurisdiction  to  alter  the  terms  of  the  bond,  e.  g.%  to 
declare  that  such  amount  shall  be  paid  by  instalments 
instead  of  all  at  once. 

Bayley,  J. — The  petitioner,  Khettro 
Mohun  Baboo,  applied  on  the  21st  Decem- 
ber 1869,  praying  that  the  order  of  the 
Subordinate  Judge  of  Burdwan,  dated  the 
2nd  October  last,  should  be  annulled  and 
made  consonant  with  the  express  stipula- 
tions in  the  bond  to  which  his  petition  refer- 
red. 

The  opposite  party  was  called  upon  to 
show  cause,  and  the  case  has  accordingly 
been  this  day  heard  in  the  presence  of  the 
vakeels  of  both  parties. 

The  admitted  facts  of  the  case  are  these. 
A  bond  of  Rupees  4,000,  dated  the  18th 
Bhadro  1272,  was  executed  by  Rash  Beharee 
Baboo  and  Soorjo  Coomaree  Bibee  in  favor 
of  the  petitioner.  It  was  agreed  therein 
that  on  failure  to  pay  the  entire  amount  with 
interest  at  1 2  per  cent,  per  annum  by  Srabun 
1276,  the  same  would  be  recovered  without 
a  suit.  The  words  were  "fVftp  wrfs  \%C**  1" 
The  bond  was  registered  under  the  provi- 
sions of  Act  XVI.  of  1864  on  the  2nd 
September  i860.  The  money  not  having 
been  paid  as  stipulated,  the  obligee  applied 
to  the  Subordinate  Judge  of  Burdwan,  on 
the  1st  August  1869,  for  the  enforcement 
of  the  bond  under  the  provisions  of  the  then 
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procedure  law  in  regard  to  registration,  viz., 
Act  XX.  of  1866.  The  Subordinate  Judge 
directed  that  the  amount  remaining  unliqui- 
dated be  paid  by  instalment  with  interest  at 
the  rate  of  Rupees  6  per  cent,  per  annum. 

The  question  to  be  determined  is  whether 
the  Subordinate  Judge  had  jurisdiction  to 
alter  the  express  terms  of  the  bond,  and 
direct  that  the  amount  covered  thereby 
should  be  paid  by  instalments  and  at  a  lower 
rate  of  interest  than  that  stipulated. 

With  regard  to  the  question  of  interest, 
it  is  admitted  by  the  opposite  party  that  he 
is  ready  to  pay  it  at  the  rate  specified  in  the 
bond,  viz.,  at  the  rate  of  Rupees  1 2  per  cent. 
per  annum  np  to  the  date  of  the  decree. 

On  the  other  point,  viz.,  whether  the  Sub- 
ordinate Judge  had  jurisdiction  to  make  the 
bond  payable  bg  instalments,  I  am  of  opinion 
that  he  had  not.     It  would  appear  that  the 
Subordinate  Judge  had  in  view  the  provi- 
sions of  Section  194  of  Act  Viy.  of  1859, 
which  enacts  that  the  Court   may,  for  any 
sufficient    reason,    order   the    amount   of  a 
decree  to  be  paid    by  instalment   with   or 
without    interest.     But   that    relates   to   the 
procedure  in  execution  of  an  ordinary  decree, 
and  not  to  the  specific  terms  of  the  regis- 
tration law,  Section  51,  Act  XVI.  of  1864. 
It  may  be  added  that  Section  194,  Act  VIII., 
looks  to  the  terms  in  which  a  decree  may, 
at  the  discretion  of  the  Court,  be  made,  and 
not  as  to  the  enforcing  on  the  execution  of 
that  decree.     Section  51,  Act  XVI.  of  1864, 
however,  provides :    "  Whenever  the  parties 
"  to  a  bond  or  other  written  obligation  for  the 
41  payment  of  money  shall,  at  the  time  of  the 
"  registering  the  same  under  the  provisions  of 
M  this  Act,  apply  to  the  District  Registrar  or 
*•  Deputy  Registrar  to  record  their  agreement, 
u  that,  in  the  event  of  the  bond  or  other  obliga- 
tion as  aforesaid  not  being  satisfied  within 
the  time  stipulated,  the  amount  may  be  re- 
"  covered  as  hereinafter  provided  without  a 
suit,  it  shall  be  the  duty  of  the  District  Re- 
gistrar or  Deputy  Registrar,  after  making 
such  enquiries  as  he  may  think  proper,  to 
"record  such  agreement  at  the  foot  of  the 
**  endorsement  required  by  Section  36,  and 
"  such  record  shall  be  signed  by  the  District 
"  Registrar    or    Deputy    Registrar    and    by 
"  the   parties  to  the  bond  or  other  written 
*  obligation  as  aforesaid." 

Now,  it  is  admitted  that  the  bond  itself 
declared  that  the  money  should  be  realizable 
without  a  suit,  and*  that  the  parties  proceeded 
to  record  the  agreement  under  the  terms  of 
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that  Section.  Then,  looking  to  the  terms  of 
Section  52,  we  find  that  "a  bond  or  other 
"  obligation  for  the  payment  of  money  regis- 
"  tered  with  such  agreement  as  in  the  last 
"  preceding  Section  mentioned  may  be  en* 
"forced  without  a  suit  by  any  Court  which 
"  would  have  had  jurisdiction  to  try  a  suit 
"  on  such  bond  or  other  obligation  for  the 
"  recovery  of  the  amount,"  &c. 

Now,  the  bond  was  registered  under  the 
terms  of  Section  51,  Act  XVI.  of  1864. 
But  the  law  which  was  in  force  at  the  time 
when  the  money  became  recoverable  on  de- 
fault of  payment  at  the  time  stipulated  was  Act 
XX.  of  1866. 

Section  3  of  Act  XX.  of.  1866  main- 
tains transactions  done  under  Act  XVI.  of 
1864,  but  some  alteration  is  made  by  the 
latter  law  as  to  the  procedure,  for  Section 
52  of  that  Act  provides  that,  "  whenever 
"  the  obligor  and  obligee  of  an  obligation 
"  shall  agree  that,  in  the  event  of  the  obli- 
"  gation  not  being  duly  satisfied,  the  amount 
"  secured  thereby  may  be  recovered  in  a 
li  summary  way,  and  shall,  at  the  time  of  re- 
"  gistering  the  said  obligation,  apply  to  the 
"  Registering  Officer  to  record  the  said 
"  agreement,  &c,  the  Registering  Officer, 
"  after  making  such  enquiries  as  he  may 
"  think  proper,  shall  record  such  agreement 
"  at  the  foot  of  the  endorsement,"  &c,  Ac. 
Then  Section  53  of  the  same  Act  provides  : 
"  On  production  in  Court  of  the  obligation 
"  and  of  the  said  record  signed  as  aforesaid, 
"  the  petitioner  shall  be  entitled  to  a  decree 
"  for  any  sum  not  exceeding  the  sum  men- 
"  tioned  in  the  petition,  together  with  in- 
"  terest  at  the  rate  specified  (if  any)  to  the 
"  date  of  the  decree  and  a  sum  for  costs  to 
*'  be  fixed  by  the  Court." 

It  is  clear  from  the  terms  of  Sections  51 
and  52  that  the  bond  was  to  be  enforced 
without  a  suit.  Nothing  can  be  clearer  than 
the  terms  of  the  agreement  on  this  point 
There  is,  then,  I  think,  under  the  laws  cited, 
no  power  in  the  Subordinate  Judge  to  alter 
the  terms  of  the  agreement  as  contained  in 
that  bond.  It  becomes  of  itself  a  decree, 
and,  under  the  terms  of  the  law,  su<5h  a  de- 
cree as  is  not  capable  of  variation  in  the 
making  or  in  the  execution  of  it.  The  bond 
specifies  that,  if  the  money  be  not  paid 
within  the  time  stipulated,  the  bond  is  to  be 
enforced  as  a  decree  ("  hftp  wrft  *fcr*  "); 
and,  being  so  enforced,  the  property  of  the 
debtor,  <&c,  shall  be  attached  and  sold.     In 
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this  view,  I  am  of  opinion  that  it  was  be- 
yond the  power  of  the  Subordinate  Judge  to 
do  otherwise  than  accept  the  bond  so  regis- 
tered under  the  provisions  of  Sections  51 
and  52,  Act  XX.  of  1 866,  as  a  final  decree  as 
it  stood,  and  not  as  one  as  to  which  he  could 
make  the  amount  payable  by  instalments  or 
lower  the  rate  of  interest  stipulated. 

I  would,  therefore,  reverse  the  order  of 
the  Subordinate  Judge,  and  remand  the 
case  to  him  that  he  may  dispose  of  it 
according  to  this  view  of  the  provisions  of 
Sections  51  and  52,  Act  XVI.  of  1864,  and 
Section  52,  Act  XX.  of  1866.  The  peti- 
tioner must  get  his  costs  of  this  Court. 

Hobhouse,  J. — I  agree  in  the  order  that 
Mr.  Justice  Bayley  has  passed  in  this  case. 
I  remark  that  the  bond  in  this  instance  was 
specially  registered  under  the  provisions  of 
Section  51,  Act  XVI.  of  1864,  and  that,  in 
accordance  with  the  rules  for  such  special 
registration,  an  agreement  was  recorded  that, 
in  the  event  of  the  bond  not  being  satisfied 
within  the  time  stipulated,  the  amount  was 
to  be  recovered,  as  hereinafter  provided, 
without  a  suit.  Then  the  hereinafter  pro- 
vision is  to  be  found  in  Section  52  of  the 
same  Act.  That  Section  provided  that  the 
bond  should  be  enforced  without  a  suit  by 
the  Couit  having  jurisdiction  to  try  such  a 
suit,  and  it  further  provided  that  the  bond 
should  be  enforced  as  a  decree  in  a  suit 
under  the  rules  applicable  to  the  execution 
of  decrees  in  the  Court  hiving  jurisdiction. 
There  was  a  further  provision  snowing  how 
an  application  for  ihe  enforcement  of  the 
bond  was  to  be  made.  But  Act  XVI.  of 
1864  was  repealed  by  Act  XX.  of  1866, 
except,  as  is  provided  by  Section  3  of  the 
last  Regulation,  "  as  regards  things  duly 
done"  under  the  first  Regulation.  Then 
by  Section  53,  Act  XX.  of  1866,  it  is  pro- 
vided that  the  obligee  of  any  such  bond  as 
we  have  been  discussing  (1.  e.,  which  bond 
shall  have  been  specially  registered,  "  whe- 
ther under  Act  XVI.  of  1 864  or  under  this 
Act")  must,  before  he  could  act  upon  this 
bond,  present  a  petition  to  the  Court  which 
had  jurisdiction  to  try  the  question  of  the 
bond. 

Then  when,  this  petition  had  been  pre- 
sented, there  is  further  laid  down,  under 
this  Section,  a  procedure  by  which,  on  the 
production  of  the  obligation  and  of  the 
agreement,  the  petitioner  is  declared  entitled 
to  a  decree  for  any  sum  not  exceeding  the 
sum  mentioned  in  the  petition,  together  with 


interest  at  the  rate  specified  in  the  bond  to 
the  date  of  the  decree.  The  bond,  therefore, 
in  this  instance,  would,  by  an  act  duly  done 
under  the  provisions  of  Act  XVI.  of  1864, 
have  been  held  to  have  the  force  of,  and  to 
be  enforceable  as,  a  decree,  the  full  amount  of 
which  was  declared  to  be  due  and  to  be 
capable  of  execution  as  if  it  had  been  a  de- 
cree, provided  only  that  the  amount  of  the 
bond  was  not  satisfied  by  a  certain  day. 
These  were  the  provisions  of  Act  XV L  of 
1864.  The  amount  of  the  bond  was  not 
satisfied  on  the  date  specified,  and  therefore, 
by  the  provisions  of  that  Act,  from  the  mo- 
ment of  such  non- satisfaction,  the  bond,  it 
seems  to  me,  must  have  been  held  to  be  a 
document  which  would  have  been  at  once 
capable  of. execution  as  if  it  were  a  decree 
in  the  Court  having  jurisdiction  to  execute 
such  decree.  But,  by  the  provisions  of  Act 
XX.  of  1866,  the  procedure  seems  to  have 
been  somewhat  altered.  The  petitioner 
could  not  at  once,  it  seems  to  me,  with  refer- 
ence to  the  provisions  of  that  Act,  apply  for 
the  execution  of  the  bond  as  if  it  were  a 
decree ;  but  he  was  bound,  in  the  very  words 
of  the  Act  and  with  reference  to  the  special 
agreement  entered  into  in  the  matter  of  the 
bond,  to  produce  the  bond  before  the  Court; 
and  although  he  was  then  entitled  to  a  de- 
cree for  the  amount  due  upon  the  bond, 
still  he  could  not  recover  that  amount  until 
the  Court  had  actually  given  him  a  decree. 
But  the  Court,   in   my  judgment,   was   not 

ihe  less  bound  to  give  him  a  decree  in  the 
words  of  the  bond.  The  bond  said  that,  if 
the  amount  of  it  was  not  paid  by  a  certain 
date,  the  whole  amount  was  to  be  considered 
due.  The  Court,  therefore,  was,  it  seems 
to  me,  bound  to  declare  such  amount  due,  and. 
had  not  jurisdiction  to  declare  that  such- 
amount  should  be  paid  by  instalments, 
instead  of  declaring  that  it  should  be  paid 
all  at  once. 
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The  4th  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Enhancement  of  rent— Issues— Sections  13  and 

17,  Act  X.  of  1859. 

Case  No.  2201  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  12th 
June  1869,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  29th  January  1869. 

Mr.  William  Charles  Duff  (Plaintiff), 
Appellant, 

versus 

Sowdagur  Sahoo  Jotedar  (Defendant), 
Respondent. 

Baboo  Roopnath  Banerjee  for  Appellant. 
Mr.  R.  E.  Twidale  for  Respondent. 

In  a  suit  for  enhancement  of  rent  after  notice  under 
Section  13,  Act  X.  of  1859  (such  notice  not  treating  the 
defendant  as  a  ryot  having  a  right  of  occupancy),  if  the 
defendant  claims  to  be  protected  from  enhancement 
otherwise  than  under  Section  1 7,  it  is  for  him  to  prove, 
or  at  least  to  allege,  that  he  has  a  right  of  occupancy, 
before  an  issue  can  be  raised  under  the  Section  last 
mentioned. 

If  a  defendant  in  such  a  suit  has  tno  right  of  occu- 
pancy, and  the  Judge  considers  the  rate  claimed  repre- 
sents the  fair  value  of  the  land,  he  should  give  the  plaint- 
iff a  decree,  notwithstanding  a  very  large  number  of 
ancient  ryots  having  right  of  occupancy  are  paying  at 
less  rates. 

Norman,  C.  J. — It  appears  to  me* that 
the  case  has  been  tried  by  both  the  Lower 
Courts  under  a  mistake  as  to  what  the  issue 
really  was.  The  suit  is  for  enhancement  of 
the  defendant's  rent  from  Rupee  1-4  to 
Rupees  2-2  a  beegah.  The  notice  of  en- 
hancement is  a  notice  not  under  Section  17, 
but  under  Section  ij  of  Act  X.  of  18 $9. 
It  is,  therefore,  a  notice  of  enhancement 
which  does  not  treat  the  defendant  as  a  ryot 
having  a  right  of  occupancy.  The  notice  is 
that  the  rate  paid  by  the  defendant  is  less 
than  the  rate  paid  by  the  neighbouring  ryots. 
Again  in  the  appeal  before  the  Judge,  the 
plaintiff,  appellant,  contended  that  the  rate 
of  rent  in  the  neighbourhood  for  lands  simi- 
lar to  those  of  the  defendant  was  Rupees  2-2, 
and  a  decree  ought  to  have  passed  at  that 
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Now,  it  will  be  observed  that  neither 
in  the  original  notice  nor  in  the  appeal 
before  the  Judge,  does  the  plaintiff  make  any 
allusion  to  the  first  ground  of  enhancement 
under  Section  17,  namely,  that  the  rate  of 
rent  payable  by  the  defendant  is  below  the 
prevailing  rate  payable  by  the  same  class 
of  ryots  for  lands  of  similar  description  in 
places  adjacent. 

Both  the  Deputy  Collector  and  the  Judge 
have  imported  into  the  issue  a  question 
whether  the  rate  claimed  is  that  paid  in  the 
neighbourhood  by  ryots  of  the  same  class  as 
the  defendant,  apparently  assuming  that  he 
is  a  ryot  having  a  right  of  occupancy ;  and 
the  Judge,  in  trying  the  question  as  to 
whether  the  rate  paid  by  neighbouring 
ryots  is  Rupees  2-2,  observes  that  there  is 
nothing  to  show  whether  the  ryots  who  gave 
evidence  on  behalf  of  the  plaintiff  were  ryots 
having  rights  of  occupancy,  and  he  says  that 
if  they  have  not,  they  are  not  protected  un- 
der Section  17. 

There  is  apparently  nothing  in  the  record 
to  show  whether  the  defendant  is  a  ryot  hav- 
ing the  right  of  occupancy.  It  is  clear  that 
he  has  been  treated  as  a  ryot  having  no  such 
right  by  the  plaintiff  both  in  his  notice  of 
enhancement  and  by  the  evidence  adduced 
by  him  in  Court ;  and  if  the  defendant  means 
to  say  that  he  had  a  right  of  occupancy  and 
consequently  was  protected  from  enhance- 
ment otherwise  than  under  and  to  the  extent 
allowed  by  Section  1 7,  it  was  for  him  to 
prove  or  at  least  to  allege  it.  Both  the  Judge 
and  the  Deputy  Collector  appear  to  have 
overlooked  this  point,  and  the  result  is  that 
they  have  not  tried  what  is  the  rent  payable 
for  lands  of  similar  description  by  neigh- 
bouring ryots,  or,  in  other  words,  to  what 
the  plaintiff  would  be  entitled  as  against 
the  defendant,  assuming  him  not  to  be  a 
ryot  having  a  right  of  occupancy. 

The  case  must  go  back  for  trial  to  the- 
Judge.  But  looking  at  the  manner  in  which 
the  case  has  been  treated  by  the  Lower 
Courts,  we  think  that  if  the  defendant  can 
now  show  that  he  is  a  ryot  having  the  right 
of  occupancy,  he  should  be  allowed  the  op- 
portunity to  raise  that  question  upon  the 
remand  to  the  Judge.  If  the  defendant  is 
not  in  any  way  protected,  if  he  has  no  right 
of  occupancy,  and  the  right  of  the  plaintiff 
to  enhance  the  rent  is  not  limited  by  Sec- 
tion 1 7,  the  evidence  that  five  ryots  occupy- 
ing lands  adjacent  to  those  of  the  defendant 
paid  at  the  rate  of  Rupees  2-2  a  beegah,  if 
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believed  by  the  Judge,  will  probably  be  suf- 
ficient to  induce  the  Judge  to  think  that  the 
fair  value  of  the  lands  as  against  an  unpri- 
vileged ryot  may  fairly  be  taken  at  that 
Tate.  If  the  defendant  means  to  say  that 
the  rates  paid  by  these  ryots  are  wholly 
exceptional  and  do  not  represent  the  fair 
value  of  the  land,  he,  of  course,  would  be  at 
liberty  to  do  so.  But  it  would  not  follow 
that,  because  a  very  large  number  of  ancient 
tyots  having  right  of  occupancy  are  pay- 
ing at  less  rates,  that  if  Rupees  2-2  is  a 
fair  value  of  the  land,  a  decree  for  rent  at 
that  rate  should  not  be  given  to  the  plaintiff 
against  the  defendant. 


The  costs  of  this  appeal  and  of  the  for- 
mer hearing  will  abide  the  final  result  of 
the  case. 

Glover,  J. — I  concur  in  remanding  this 
case. 


The  7th  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Act  XL.  of  1858— Minor's  rights— Appeal  — 
Inherent  power  of  a  Court. 

Case  No.  548  of  1869. 

Miscellaneous  Appeal  from   an  order  pass- 
ed  by   the  Judge   of   Sarun,    dated    the 
.  10th  September  i86g. 

Sheo  Purshun  Chobey  (Opposite  Party), 

Appellant, 

versus 

The  Collector  of  Sarun  (Petitioner), 
Respondent. 

Jfr.   R.  T.  Allan  and' Baboo  Mohesh  Chun- 
der  Chowdhry  for  Appellant 

Baboos  Onookool  Chundtr  Mookerjee  and 
Romesh  Chunder  Mitter  for  Respondent. 

Where  a  Judge  cancels  hi6  own  order  under  Act  XL.  of 
1858  appointing  the  Collector  to  take  charge  of  a 
minor's  estate,  a  friend  of  the  minor  on  behalf  of  the 
minor  as  the  party  interested,  is  at  liberty  to  appeal 
uoder  the  provisions  of  Section  2S. 

Unless  such  power  is  expressly  taken  away  or  it* 
exercise  rendered  unnecessary,  every  Court  has  powrr 
to  recall  an  order  made  by  itself  on  its  being  satisfied 
that  the  ordet  was  obtained  by  fraud  or  misrepresent- 
ation  ox  suppression  oi  fact. 


Norman,  C.  J. — This  is  an  appeal  from 
the  decision  of  Mr.  Hope,  the  Judge  of 
Sarun.  It  appears  that  on  the  14th  of  June 
last,  one  Sheo  Purshun  Chobey,  the  servant 
of  Nuckchedee  Pershad  Pandey,  a  minor, 
made  an  application  under  Section  4  of  Act 
XL.  of  1858  to  the  Judge  to  appoint  a  fit 
person  to  take  charge  of  the  property  of 
the  minor.  The  property  was  specified  in 
a  schedule  at  the  foot  of  the  application. 
On  the  10th  of  July,  the  Collector  of  the 
district  applied  for  the  same  purpo'se.  On 
the  19th  of  July,  the  Judge  made  an  order 
appointing  the  Collector  to  take  charge  of 
the  estate.  The  Collector  finding  that  there 
was  a  dispute  as  to  a  portion  of  the  property 
mentioned  in  the  schedule,  viz.,  as  to  2 
annas  8  pie  of  Mehal  Pursa,  applied  to  the 
Judge  to  be  allowed  to  take  possession  of 
the  property  of  the  minor,  excluding  the 
disputed  property.  The  Judge  very  pro- 
perly refused  to  allow  him  to  take  charge 
of  only  a  part  of  the  property,  and  the- 
Collector,  thereupon,  on  the  3rd  of  August, 
applied  to  the  Judge  to  set  aside  the  order 
of  the  19th  July,  whereby  the  estate  of  the 
minor  was  given  over  to  his  charge.  The 
ground  of  his  application  was  that  the  2 
annas  8  pie  share  in  Mouzah  Pursa  whicn 
was  claimed  on  behalf  of  the  minor  did  not 
really  belong  to  him,  but  that  it  had 
been  purchased  by  Sheo  Pershad  Pandey, 
the  father  of  the  minor,  benamee  for  certain 
persons  whose  servant  he  was. 

The  Collector  suggested  that  the  true 
facts  were  not  before  the  Court  when  the 
order  of  the  19th  July  was  passed,  and  that 
he  himself  had  been  misled,  the  facts  having 
been  fraudulently  concealed  from  him  by 
the  friends  of  the  minor,  who  induced  bim 
to  consent  to  take  charge  of  the  property 
with  a  view  to  obtain  the  assistance  of  ibe 
Government  officers  in  any  suit  relating  to 
the  z  annas  8  pie  share  of  Mehal  Pursa. 

The  Judge,  accepting  this  version  of  the 
story,  cancelled  the  order  of  the  19th  of 
July.  In  doing  so,  the  Court  made  no  pro- 
vision whatever  for  the  protection  of  the 
infant,  appointed  no  one  to  take  charge  of 
the  property,  and  made  no  enquiry  as  to 
whether  it  was  necessary  far  the  interest  of 
the  minor  that  provision  should  be  made, 
by  the  Court  for  the  charge  of  his  property. 

From  this  order,  an  appeal  has  been  pre- 
sented by  Sheo  Purshun  Chobey,  the  friend 
of  the  minor,  who  originally  made  the  appli- 
cation under  Section  4  of  the  Act  for  the 
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appointment  of  a  fit  person  to  take  charge 
of  the  property. 

The  first  question  which  has  been  raised 
before  us  is,  whether  an  appeal  can  be  pre- 
sented by  Sheo  Purshun  Chobey  against  the 
order  of  the  Judge  of  the  10th  of  Septem- 
ber 1869.  We  think  that  the  appeal  is 
substantially  one  on  behalf  of  the  minor, 
and  that  the  minor  by  his  next  friend  must 
have  power  to  present  an  appeal  under  the 
provisions  of  the  28th  Section  of  the  Act. 

The  minor  is  the  party  interested.  He  can 
only  be  represented  by  his  next  friend, 
and  the  provisions  of  Section  28  would 
mean  nothing  unless  they  meant  that  the 
minor,  as  a  party  whose  interests  are 
affected  by  the  order,  is  at  liberty  to  appeal. 

The  next  question  argued  was  that  the 
Judge  had  no  power  to  recall  his  order  of 
the  19th  of  July.  It  appears  to  us  clear 
that,  unless  such  power  is  expressly  taken 
away,  or  unless  other  provisions  are  made 
which  render  the  exercise  of  such  power 
unnecessary,  every  Court  has  power  to 
recall  an  order  made  by  itself  on  its  being 
shown  to  the  satisfaction  of  the  Court  that 
such  order  was  obtained  by  means  of  fraud 
or  misrepresentation  or  suppression  of  fact. 
I  do  not  think  it  would  be  by  any  means  a 
matter  of  course  that  a  guardian  or  other 
person  who  had  once  undertaken  the  charge 
of  an  infant's  property  should  be  allowed 
to  withdraw  from  the  trust. 

In  the  present  case,  the  Collector  does 
not  appear  to  have  actually  taken  possession 
of  any  part  of  the  minor's  property,  and 
he  came  promptly  to  the  Court  asking  for 
his  discharge.  In  certain  cases,  Section  23 
expressly  provides  that  the  Civil  Court 
may  permit  any  person  to  whom  a  certifi- 
cate has  been  granted  to  resign  his  trust. 
Probably  that  Section  does  not  exactly 
meet  the  facts  of  the  present  case,  but  it 
seems  to  recognize  the  general  power  of 
the  Court  to  revoke  an  order  appointing  a 
person  to  take  charge  of  an  estate. 

We,  therefore,  cannot  treat  the  order  of 
the  Judge,  permitting  the  Collector  to  with- 
draw his  consent  to  take  charge  of  the  pro- 
perty of  the  minor,  and  revoking  the  ap- 
pointment of  the  Collector  to  take  charge 
of  the  estate,  as  one  which  the  Judge  had 
no  power  to  make. 


having  been  discharged,  the  interest  of  the 
infant  remains  wholly  unprotected.  Oh 
this  ground,  we  think  the  case  must  he 
remanded  to  the  Judge,  who,  taking  up  this 
enquiry  directed  by  the  6th  Section,  will 
ascertain  whether  there  is  any  near  rela- 
tive of  the  minor  who  is  willing  and  fit  to 
be  entrusted  with  the  management  of  the 
property ;  and  if  there  is  no  near  relative 
willing  and  fit  to  take  charge  of  the  pro- 
perty, the  Court  will  proceed  to  enquire 
whether  it  is  necessary  for  the  interest  of 
the  minor  that  provision  should  be  made 
by  the  Court  for  the  charge  of  his  property 
and  person,  and,'  if  necessary,  make  provi- 
sion for  such  charge  in  the  manner  directed 
by  the  ioth,  nth,  and  12th  Sections  of  A& 
XL.  of  1858. 

We  think  that  each  party  should  bear  his 
own  costs  of  this  application. 


it  has  been  brought  to  our  notice  by 
the    appellant's   vakeel  that,  the   Collector 


The  7th  March  1870. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and   the    Hon'ble    E.    Jackson, 
Judge. 

Under-tenures— Section  16,  ActJVIII.  (B.  C), 

1865. 

Case  No.  2792  of  1868. 

Special  Appeal  from  a  decision  passed  ty 
the  Subordinate  Judge  of  Pubna,  dated 
the  8th  A  ugust  1868,  affirming  a  decision 
of  the  Officiating  Sudder  Ameen  of  that 
District,  dated  the  20th  March  1868. 

Huro  Soonduree  Dossia  (Plaintiff), 
Appellant, 

versus 

Kishen  Monee  Chowdhrain  and  others 
(Defendants),  Respondents. 

Baboo  Romesh  Chunder  Milter  for 
Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Section  16,  Act  VIII.  (B.  C.)  of  1865,  does  not  apply 
to  sales  of  portions  of  tenures. 

Norman,  C.  J.— The  facts  of  this  case, 
as  I  understand  them,  are  as  follow : — 

Shib  Chunder  Roy,  Nidan  Chunder  Roy, 
and  Ram  Chunder  Roy.  were  possessed  of  a 
certain  mehal  No.  88,  consisting  of  Monxahs 
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Agyhatta  and  Roondhan,  under  a  title  which 
the  first  Court  finds  to  be  as  putneedar,  and 
the  Lower  Appellate  Court  apparently  treats 
as  a  mourosee  talook. 

A  kut-kobalah  of  one-third  of  this  pro- 
perty was  granted  to  one  Jadoobindoo,  who 
obtained  a  decree  after  foreclosure,  and  got 
possession. 

Two-thirds  of  the  mehal  in  question  were 
sub-let  by  Shib  Chunder  and  Nidan  Chunder 
to  Komul  Lochun  Nundy  in  putnee. 

In  execution  of  a  decree  against  Komul 
Lochun,  one-fourth  of  his  tenure  was  sold 
to  Kali  Kant  Lahoory,  and  three-fourths 
were  sold  to  Chunder  Nath  and  Huronath, 
who  were  thus  in  possession  of  three- fourths 
of  two-thirds,  equal  to  one-half  or  8  annas 
of  the  mouzah  in  dispute. 

Chundernath's  share,  four  annas,  was 
purchased  by  the  plaintift  on  the  30th  of 
Assar  1254.  The  plaintiff  was  dispossessed 
by  the  defendant  Kishen  Monee  Chowdhrain 
on  the  20th  of  November  1866. 

The  defendant's  supposed  title  to  possession 
is  as  follows :  Srish  Chunder  Dutt  and  others, 
the  zemindars,  having  obtained  a  decree 
for  rent  against  Nidan  Chunder,  the  right, 
title,  and  interest  of  Nidan  Chunder,  viz., 
5  annas  6  gundahs  2  cowries  and  2  krants  in 
the  property  in  dispute,  was  sold  in  execution 
of  the  decree  and  purchased  by  the  defend- 
ant Kishen  Monee. 

The  sale  purports  to  have  been  made 
under  Act  VIII.  of  1865. 

The  Subordinate  Judge  finds  that,  on  the 
application  of  the  decree-holder,  a  prayer 
was  made  for  the  sale  of  the  right  and  in- 
terest of  Nidan  Chunder  Roy  in  the  pro- 
perty in  dispute,  and  that  the  sale-certifi- 
cate *  expressly  records  that  such  right  and 
interest  were  sold.  And  it  has  been  shown 
to  us  by  reference  to  the  proceedings  and 
to  the  sale-certificate  that  this  finding  is 
correct. 


The  Subordinate  Judge,  however,  refers 
to  Section  16  of  Act  VIII.  of  1865  (B.  C), 
by  which  it  is  enacted  that  "the  purchaser 
««  of  an  under-tenure  sold  under  this  Act  shall 
«  acquire  it  free  of  all  incumbrances  which 
«  may  have  accrued  thereon  by  any  act  of 
«  any  holder  of  the  said  under-tenure,  his  re- 
**  presentatives,  or  assigns,  unless  the  right  of 


"  making  such  incumbrances  shall  have  been 
"expressly  vested  in  the  holder  by  the 
"  written  engagement  under  which  the  under- 
"  tenure  was  created,  or  by  the  subsequent 
"  written  authority  of  the  person  who  created 
"  it,  his  representatives,  or  assigns." 

He  says  that  there  was  no  proof  that  per- 
mission was  given  to  Nidan  Chunder  and  the 
others  to  grant  the  land  in  putnee  to  the 
person  under  whom  the  plaintiff  claims,  viz., 
Komul  Lochun,  and  therefore  he  assumes 
that  the  defendant  Kishen  Monee  purchased 
the  property  free  from  all  incumbrances,  and 
affirming  the  judgment  of  the  first  Court  dis- 
misses the  plaintiff's  suit. 

The  Subordinate  Judge  says  that  no  dis- 
tinction is  made  in  Section  16  of  Aft  VIII. 
of  1865  between  the  purchaser  of  the  whole 
and  a  part  of  the  mehal. 

The  reason  is  simply  this,  that  the 
Section  in  question  makes  no  mention  what- 
ever, and  appears,  therefore,  not  to  apply  to 
sales  of  portions  of  tenures. 

The  purchaser  of  a  portion  or  fractional 
share  in  an  under-tenure  is  not  the  purchaser 
of    the    under-tenure    any    more   than    the 
purchaser  of  a  house  in  a  village  is  purchaser 
of   the    village.     The   Subordinate    Judge's 
mistake  is  the  more  remarkable,  because  the 
Collector  had  in  express  terms  sold  only  the 
rights   and   interests   of  Nidan  Chunder  in 
the   under-tenure.      We  think  that,   by   the 
sale   of   the   rights   and   interests   of  Nidan 
Chunder,    the    purchaser    Kishen     Monee 
Chowdhrain   acquired   only   such   rights   as 
Nidan  Chunder  possessed  at  the  time  of  the 
sale,   and   that,   therefore,   she  took  subject 
to  the  rights  of  the  persons  now  interested 
under  the  putnee  granted  by  him  to  Komul 
Lochun. 

The  result  will  be  that  the  appeal  must 
be  decreed,  and  the  decision  of  the  Lower 
Appellate  Court  reversed  with  costs,  both  in 
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this  Court    and    in  the    Lower    Appellate 
Court. 

The  case  must  be  remanded  to  the  Lower 
Appellate  Court  for  trial  of  the  remaining 
issues. 


The  7th  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bar/.,  fudges. 

Landlord  and  tenant 

Case  No.  2493  of  1869  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  23th  June  i86g,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  28th  November  1867. 

Jagurdee  (Defendant),  Appellant, 

versus 

Radha  Kishore  Talookdar  (Plaintiff), 
Respondent. 

Baboo  Okhil  Chunder  Sein  for  Appellant. 

Baboo  Jogendronath  Bose  for  Respondent. 

• 

In  a  suit  for  rent  where  defendant  denies  the  relation- 
ship of  landlord  and  tenant  as  subsisting"  between  him- 
self and  the  plaintiff,  and  states  that  he  paid  his  rent 
to  an  intervenor,  it  is  not  enough  that  the  intervention 
it  set  aside  ;  it  still  remains  for  the  Court  to  investigate 
the  question  whether  the  defendant  is  a  ryot  of  the 
plaintiff. 

Bayley,  J. — This  case  was  remanded  to 
the  Lower  Appellate  Court  to  try  the  issue 
whether  the  plaintiff  had  proved  the  exist- 
ence of  the  relation  of  landlord  and  tenant 
as  between  himself  and  the  defendant.  The 
Lower  Appellate  Court  has  found  that, 
whereas  the  intervention  of  the  intervenor 
had  been  set  aside,  the  plaintiff  did  stand 
in  the  relation  of  landlord  to  the  defendant, 
the  ryot.  But  this  does  not  suffice.  The 
defendant  distinctly  alleged  that  he  was  a 
ryot  of  the  plaintiff  as  alleged  by  plaintiff. 
It  is,  therefore,  for  plaintiff  to  prove  his 
allegation.  It  is  true  that  the  defendant 
staled  that  he  paid  his  rent  to  the  intervenor, 


whose  intervention  has  been  set  aside,  but 
that  was  only  a  part  and  the  latter  half 
of  his  denial  on  the  general  issue.  His 
denial  still  remained  that  he  was  not  a 
tenant  of  the  plaintiff.  Under  such  circum- 
stances, the  Lower  Appellate  Court  was 
clearly  wrong  in  not  investigating,  independ- 
ently of  the  intervenor's  case,  whether  the 
defendant  was  a  ryot  of  the  plaintiff  or  not. 
This  question  is  one  which  still  may  be 
one  independent  of  the  fact  of  the  inter- 
venor's claim  having  been  set  aside. 

The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  for  re-trial  with  re- 
ference to  the  above  remarks.  The  costs  will 
follow  the  final  result. 


The  7th  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Pre-emption— Mahomedan  Law. 

Case  No.  1794  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  yth  May 
i86g,  affirming  a  decision  of  the  Moon- 
siff  of  that  District,  dated  the  3rd  Sep- 
tember 1868. 

Ram  Churn  (Plaintiff),  Appellant, 
versus 


Nurhur  Mahton  and  another  (Defendants), 

Respondents. 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

In  a  claim  for  pre-emption  on  the  ground  of  vicinage, 
it  appeared  that  the  claimant,  who  was  in  his  own  house 
when  he  heard  of  the  sale,  went  to  the  land  in  dispute, 
which  was  adjacent,  and  then  made  the  demand. 

Held  that  the  claim  was  invalid,  because  there  had 
not  been  an  instant  demand,  and  therefore  the  prelimi- 
nary formality  of  tullub-i-moTxasibat  had  not  been  per- 
formed according  to  the  Mahomedan  Law. 

Norman,  C.  J. — This  is  a  claim  for  pre- 
emption on  the  ground  of  vicinage.    The 

e 


*6o 


Civil 


THE  WEEKLY    fcKPORTER. 


Rulings.        [Vol.  XIII. 


evidence  shows  that,  when  the  pre-emptor 
heard  the  news  of  the  sale,  he  was  at  his 
own  house,  which  was  adjacent  to  the  lands 
whereof  pre-emption  is  claimed,  and  that 
he  went  from  his  own  house  to  the  land  in 
dispute,  and  then  made  the  demand. 

The  Judge  holds  that,  though  the  delay 
was  very  short,  on  the  plaintiff's  own  evi- 
dence, it  appears  that  there  was  not  an  in- 
stant demand,  and  therefore  that  the  prelimi- 
nary formality  of  tullub-i-mowasibat  had  not 
been  performed  according  to  the  Mahomedan 
Law,  and  accordingly  he  dismissed  the 
suit. 

From  that  decision  there  is  an  appeal. 
We  think  it  clear  that  the  decision  of  the 
Judge  is  correct. 

In  Macnaghten's  Precedents  of  Pre-emp- 
tion, page  187,  it  is  said  :  "  The  right  of  pre- 
-emption cannot  exist  without  proof  of  the 
"  tullub'i-mowasibal,  or  immediate  claim. 
"  For  this  there  is  no  specific  period  assign- 
ed, but  all  authorities  agree  in  declaring 
"the  necessity  of  its  being  made  by  the 
"person  claiming  the  right  to  pre-emption 
"on  the  instant  of  his  becoming  acquainted 
"with  the  sale,  without  the  least  delay. 
"This  is  absolutely  requisite,  so  much  so 
"that,  if  any  delay  occur,  the  claim  of  pre- 
emption is  void." 

In  the  Hedaya,  Volume  III.,  page  569, 
it  is  said  that  "the  first  claim  of  shaffa  is 
"termed  tullub-i-mowasibat,  or  immediate 
"claim,  where  the  shafee  prefers  his  claim 
"the  moment  he  is  apprised  of  the  sale 
"  being  concluded ;  and  this  it  is  necessary 
"that  he  should  do,  insomuch  that,  if  he 
"make  any  delay,  his  right  is  thereby  in- 
"  validated  ;  for  the  right  of  shaffa  is  but  of  a 
"  feeble  nature,  as  has  been  already  observ- 
ed; and  the  prophet,  moreover,  has  said: 
"'The  right  of  shaffa  is  established  in  him 
"  who  prefers  his  claim  without  delay.'  " 


In  the  following  page,  it  is  shown  that 
the  tullub-umowasibat  may  be  good,  not- 
withstanding that  certain  expressions  such 
as  "  Praise  be  to  God !  "  or  "  There  is  no 
power  or  strength  but  what  is  derived  from 
God  !  "  or  "  God  is  pure,"  and  the  like,  may 
be  interposed  between  hearing  of  the  sale 
and  making  the  demand ;  or  if  the  shafee, 
on  receiving  news  of  the  sale,  asks,  "  Who 
is  the  purchaser,  and  how  much  is  the 
price  ? " 

But  the  whole  Chapter  on  pre-emption  in 
the  Hedaya  shows  that  no  other  delay  of 
any  kind  will  be  allowed. 

Again,  in  Baillie's  Mahomedan  Law,  page 
481,  it  is  said:  "By  tullub-i-mowasibat  is 
"  meant  that,  when  a  person  who  is  entitled 
"  to  pre-emption  has  heard  of  a  sale,  he 
"  ought  to  claim  his  right  immediately  on  the 
"  instant  (whether  there  is  any  one  by  him 
"  or  not),  and  when  he  remains  silent  with- 
"  out  claiming  the  right,  it  is  lost/' 

There  is  one  instance  mentioned  in  the 
Hedaya,  and  which  is  also  cited  in  Baillie's 
Mahomedan  Law,  that,  if  a  pre-emptor  re- 
ceives the  information  of  a  sale  by  letter,  and 
the  information  is  contained  in  the  begin- 
ning or  middle  of  tt\e  letter,  and  he  reads  on 
to  the  end  without  making  his  claim,  the 
right  is  lost.  That  is  treated  as  an  opinion 
which  has  been  expressed,  but  the  author  of 
that  book  treats  it  as  an  open  question. 

Upon  these  authorities,' we  are  of  opinion 
that  the  decision  of  the  Judge  is  right. 

The  case  which  has  been  referred  to  fiotn 
page  294  of  the  Weekly  Reporter  for  1864, 
in  which  Mr.  Justice  Loch  decided  that  the 
act  of  a  claimant  springing  up  from  his  seat, 
and  claiming  his  right  of  pre-emption,  instead 
of  claiming  it  from  a  sitting  posture,  cannot 
be  deemed  a  delay  sufficient  to  entail  a  for- 
feiture of  his  right,  is  entirely  consistent 
with  the  doctrines  of  the  Mahomedan  Law. 

The  appeal  is  dismissed  with  costs. 
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The  7th  March  1870. 

Present : 

The   Hon'ble  L.   S.    Jackson    and    F.    A. 

Glover,  Judges. 

Res  adjudicate— Section  7,  Code  of  Civil  Pro- 
cedure. 

Case  No.  87  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  23 1 A  February  1869. 

Tarinee  Pershad  Ghose  (Defendant), 
Appellant, 

versus 

Khoodoo  Monee  Debia  (Plaintiff), 
Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Romesh  Chunder  Mi  Iter  for 
Respondent. 

A  putnee  talook  was  sold  for  arrears  of  rent  and 
purchased  by  one  TP.  The  ex-putneedars  brought  a  suit 
and  succeeded  in  getting  the  sale  reversed  ;  but  in  the 
meantime  T  P  had  himself  defaulted  in  the  payment 
of  rent  and  a  re-sale  had  taken  place,  and  certain  surplus 
proceeds  remained  in  the  C<*liectorate  to  the  credit  of 
T  P.  In  this  state  of  things,  the  right,  title,  and  interest 
of  the  ex-putneedars  in  the  decree  by  which  the  sale  was 
reversed  were  purchased  by  one  K,  who  brought  a  suit 
for  wassilat,  and  obtained  a  decree  which  was  compro- 
mised with  T  P.  After  this,  K  brought  a  separate  suit 
against  TP  on  account  of  surplus  sale-proceeds,  and 
obtained  a  decree  for  the  greater  part  of  the  amount 
claimed.  K  then  brought  a  third  suit  against  T  P  for 
compensation  on  account  of  deduction  made  from  the 
above-mentioned  sale-proceeds  to  meet  rents  which  de- 
fendant had  neglected  to  f  ay  to  the  zemindar,  with 
interest,  costs,  &c. 

Held  that  the  suit  was  barred  by  Section  7  of  the 
Code  of  Civil  Procedure,  the  money  claimed  being  a 
portion  of  the  amount  which  she  was  bound  to  have 
asked  for  in  her  first  suit  as  claimable  under  the  origin- 
al purchase. 

yacksony  J. — The  present  case  resembles 
to  many  points  the  appeal  No.  85  which 
was  decided  by  us  on  the  21st  of  February 
last,*  and  which  arose  out  of  another  suit 
brought  by  Raghub  Chunder  Bundopadhya 
against  'the  same  Tarinee  Pershad  Ghose. 
There  was  a  certain  put  nee  talook  which 
was  the  property  of  Shushee  Mookhee  Bur- 
monya  and  others.  That  putnee  talook 
was  put  up  for  sale  for  arrears  of  rem 
and  purchased  by  the  defendant  Tarinee 
Pershad.  The  ex-putneedars  brought  a 
salt  in  the  Judge's  Court,  and  succeeded  in 
ueitfng  the  sale  reversed  on  the  ground  of 
certain  irregularities ;   but  in  the  meantime 

•  Ante,  p.  303. 


Tarinee  Pershad,  the  purchaser,  had  himself 
committed  default  in  the  payment  of  rent, 
and  a  re-sale  had  taken  place  at  which  the 
putnee  fetched  the  price  of  98,000  rupees. 
Out  of  that  sum,  an  amount  of  about 
37,000  rupees  was  taken  by  the  zemindar 
on  account  of  rent  due  to  him,  and  there 
remained  in  the  Collectorate  the  balance  of 
more  than  60,000  rupees  which  stood  to 
the  credit  of  Tarinee  Pershad. 

In  this  state  of  things,  the  right,  title,  and 
interest  accruing  to  Shushee  Mookhee  Bur- 
monya  and  others  in  the  putnee,  previously 
mentioned,  accruing  by  virtue  of  the 
decree  by  which  the  sale  had  been  reversed, 
were  put  up  for  sale  and  purchased  by  the 
plaintiff  Khoodoo  Monee.  She,  therefore, 
obtained  from  the  Civil  Court  a  certificate 
declaring  her  to  have  become  the  purchaser 
of  that  right,  title,  and  interest.  This  was 
on  the  28th  December  1864. 

It  should  be  mentioned  that  previously  to 
this  purchase  by  the  plaintiff,  the  right  of 
Shushee  Mookhee  to  wassilat  of  this  put- 
nee had  been  sold  privately  to  a  certain 
Banee  Madhub. 

The  plaintiff,  after  acquiring  these  rights, 
in  the  first  instance  brought  a  suit  for 
wassilat,  excluding  the  share  of  Shushee 
Mookhee  which  had  been  already  recovered 
by  Banee  Madhub,  and  obtained  a  decree 
which  was  made  the  subject  of  appeal  to 
this  Court ;  and  that  case  was  ultimately 
compromised  with  the  defendant,  Tarinee 
Pershad,  for  the  sum  of  8,500  rupees ; 
and  on  the  12th  of  February  1866,  the 
plaintiff  brought  a  separate  suit  against  Tari- 
nee Pershad  Ghose  which  is  headed  "  claim 
for  43,854  rupees  5  annas  and  9  pie  on 
account  of  surplus  sale-proceeds."  The 
plaint  set  forth  -the  purchase  by  Tarinee 
Pershad,  the  default  by  him,  the  re-sale,  the 
fact  of  money  standing  in  deposit  in  the 
Collector's  office  after  payment  of  the  zemin- 
dars rent,  the  purchase  by  the  plaintiff  of 
the  rights  and  interests  of  Shushee  Mookhee 
and  others;  and  it  sought  to  establish  the 
right  of  the  plaintiff  to  recover  the  share 
which  she  had  acquired  by  purchase  of  that 
sum  in  deposit,  which  amounted  to  Rupees 
43>854-5-9- 

It  seems  that  in  that  suit,  certain  persons, 
co-sharers  of  Shushee  Mookhee,  presented 
petitions  in  which  they  contested  the  right 
of  the  plaintiff  to  recover  any  thing  by 
reason  of  her  purchase,  but  those  objections 
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(it  does  not  appear  what  investigation  look 
place)  were  overruled,  and  the  plaintiff  got 
a  decree  for  the  greater  part  of  the  amount 
claimed  against  Tarinee  Pershad,  but  with- 
out costs,  the  alleged  share  purchased  by 
the  plaintiff  turning  out  to  be  incorrectly 
Mated,  but  costs  were  awarded  against  those 
parties  who  had  intervened,  and  it  seems 
that  she  drew  out  the  money  for  which  she 
had  thus  obtained  a  decree. 

She  now  brings  a  third  suit  against  the 
defendant,  alleging  that  "though  the  above - 
'.'mentioned  defendant  was  in  possession  of 
"the  putnee  mehal  in  question  in  1268, 
"  had  realized  the  rents  from  the  dur-putnee- 
"dar,  had  secured  decrees  for  rent  against 
"him,  and  subsequently  reaped  the  fruits 
"thereof,  yet  he  fraudulently  neglected  to 
■'  pay  the  rents  of  the  zemindar.  The  said 
"  rents  together  with  interests  and  costs  have 
"been  realized  from  the  sale-proceeds,  as 
"  also  the  Government  fees  have  been  de- 
"  ducted  from  the  same.  The  amount, 
"  therefore,  thus  deducted  from  the  said 
"  proceeds  must  be  considered  as  a  special 
"  loss  entailed  by  the  defendant  on  the  real 
"value  of  the  aforesaid  talook  of  Shushee 
"  Mookhee  Burmonya  and  her  co-sharers  ; 
"  for  the  nature  of  the  right,  which,  under 
"the  order  setting  aside  ihe    first  sale  had 

0  the    above-mentioned   former 

1  for  obtaining  back  possi 
lehal,  was  changed  by  the  second 

"  auction-sale  consequent  on  the  fraud  of 
"  the  defendant,  and  eventually  resolvec 
"  into  a  mere  title  to  obtain  the  sale-pro- 
"ceeds.  Consequently,  the  above-memion- 
"  ed  former  putneedars  had  also  a  title 
"  accrued  to  them  for  obtaining  from  the 
"  defendant  compensation  on  account  of  the 
"deduction  which  has  been  made  from  the 
"above-mentioned  sale-proceeds  consequent 
"  on  the  fraudulent,  unjust,  and  improper 
"  conduct  adverted  to  of  the  defendant. 
"Therefore,  out  of  Rupees  37,091-6-8 
"which  have  been  deducted  from  the  above- 
"  mentioned  sale-proceeds,  I  have  a  right, 
"derived  in  virtue  of  my  auction-purchase 
"to  obtain  Rupees  6,168-3-1  on  account  of 
"Shushee  Mookhee's  2  annas  13  gundahs  1 
"cowrie  and  1  krant  share,  as  well  interest 
"thereon,  Rupees  4,441-8.  aggregating  Ru- 
"pees  10,609-11-9."  which,  accordingly,  the 
plaintiff  claims  from  the  defendant. 


"  accrued  : 
"  putneedar 
"  of  the  r 
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five  most  cogent  reasons  against  her  being 
entitled  to  recover  any  thing  under  this 
plaint ;  but  the  only  question  which  we  are 
really  called  upon  to  decide  is,  whether 
the  suit  is  not  barred  by  Section  7  of  the 
Code  of  Civil  Procedure. 

It  appears  to  me  that  the  suit  is  so  bar- 
red .  I  am  inclined  to  think  that  the  claim 
to  wassilat,  as  well  as  the  claim  to  any  por- 
tion of  the  sale- proceeds,  constitute  parts  of 
the  whole  claim  which  the  plaintiff  had  aris- 
ing out  of  the  same  cause  of  action.  But 
whether  that  be  so  in  respect  of  the  wassi- 
lat or  not,  it  seems  to  me  abundantly  clear 
that  the  plaintiff's  claim  to  the  amount 
sought  for  in  the  present  suit  undoubtedly 
formed  a  portion  of  the  sum  claimed  which 
comprised  the  amount  recovered  in  the 
first  suit  for  surplus  proceeds  of  sale.  This 
sum  of  37,000  rupees,  of  which  the  plaint- 
iff now  seeks  to  recover  a  part,  was  actually 
a  portion  of  the  entire  sum  of  money  paid 
to  and  originally  standing  in  the  defend- 
ant Tarinee  Pershad's  name  on  account  of 
the  purchase-money  of  the  putnee  talook. 
The  plaintiff's  first  suit  as  it  were  admitted 
that  the  original  proprietor  of  the  putnee 
could  only  be  entitled  to  recover  that  por- 
tion of  the  proceeds  of  sale  which  remained 
over  and  above  after  payment  of  the  zemin- 
dar's rent,  and  accordingly  the  plaintiff 
laid  claim  in  that  suit  to  a  portion  of  that 
balance  alone.  There  either  was  a  just 
and  righteous  claim  to  the  amount  of  37.000 
rupees  or  a  portion  of  it,  or  there  was 
not.  If  there  was  a  just  claim  to 
that  amount,  it  appears  to  me  that  the 
plaintiff  was  certainly  bound  to  ask  for  it 
in  the  first  suit,  and  that  if  she  omitted  to 
do  so,  then  she  comes  within  the  meaning 
of  the  7th  Section  of  the  Act;  and  having 
relinquished  or  omitted  to  sue  for  a  portion 
of  the  claim  accruing  at  that  time,  her  suit 
for  the  portion  so  relinquished  or  omitted 
cannot  be  afterwards  entertained. 

The  pleader  for  the  respondent  contended 
with  great  ingenuity  and  force  that  the 
causes  of  action  were  distinct.  It  was  stat- 
ed also  that  the  parties  were  not  ihe  same  ; 
nd  moreover  a  mode  of  stating  plaintiff's 
laim  was  resorted  to  which  was  never 
thought  of  in  the  Court  of  first  instance. 
The  plaintiff's  claim  now  was  stated  to  be 
.0  recover  a  sum  of  money  which  had  been 
mproperly  paid  out  of  moneys  belonging 
to  the  plaintiff  to  satisfy  a  debt  of  the  de- 
fendant. This,  it  was  staled,  .vas  the  cause 
of  action  in  the  present  suit,  and  was  wholly 
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distinct    from    the   cause   of   action    in   the 
previous  suit. 

It  appears  to  me  that  there  is  nothing  in 
that  contention.  It  did  not  in  the  least  matter 
to  the  plaintiff  where  the  money  went  or 
what  became  of  it.  Both  the  money 
claimed  in  the  present  suit  and  in  the  first 
suit  were  portions  of  the  amount  claim- 
able, whether  justly  or  not,  by  the  plaint- 
iff under  the  original  purchase.  It  was 
stated  that  the  first  suit  was  not  against 
Tarinee  Pershad,  at  least  that  the  decree 
was  not  against  him.  It  seems  to  me  that 
this  is  wholly  untenable.  Not  only  is  the 
plaint  headed  "  for  the  recovery  of  or  claim 
for,  Rupees  43,000,"  and  the  suit  is  one 
brought  against  Tarinee  Pershad  alone,  but 
the  decree  is  a  decree  for  the  larger  portion 
of  that  money,  and  it  is  directed  to  be 
recovered  by  the  plaintiff  out  of  the  sum 
standing  in  deposit  in  the  Collector's  Treasury 
in  the  name  of  Tarinee  Pershad. 

We  have  been  much  pressed  with  a  case 
which  is  to  be  found  in  1  Weekly  Reporter, 
page    199.     It  is  contended  that  that   is  a 
similar  case  to  the  present,  where  a  Division 
Bench  of  this   Court   held   that  Section    7, 
Act  VIII.  of  1859,  would  not  apply.     That,  it 
appears  to  me,  was  an  entirely  different  case 
from  the  present.     The  learned  Judges  who 
decided  that  case  say :  '•  The  plaintiffs  and 
"defendants  were  formerly  co-sharers  in  a 
"talook   which   was   sold   by  the  zemindar 
"  for  arrears  of  rent.    The  surplus  proceeds 
"of  the  sale,  after  deduction  of  the  rent  of 
the  years  for  which  it  was  made  and  of 
previous    years'    rent   for   the    arrears    of 
"  which    the    zemindar    held    decrees,    was 
"divided   among   the    co-proprietors.     The 
"plaintiff    bought    his    share    (two    annas) 
"of  the  talook  in  the  year  1263  at  a  sale  in 
"execution  of  a  decree."  The  learned  Judges 
then  go  on  to  say:  "After  the  sale  of  the 
"  talook,  the  plaintiff  applied  to  the  Collector 
"for  payment  of  his  share  of  the  proceeds, 
"but  the  sale  to  him  being  then  unregistered, 
"  the  Collector  required  him  to  establish  his 
"interest   in   the   proceeds   by   a  civil  suit. 
Accordingly,  the  plaintiff  sued  the  present 
u  defendants,  and  obtained  a  decree  establish- 
ing his  light  to  2-i6th  of  the  surplus  pro- 
ceeds; such  surplus,  in   fact,  then   being 
"the  surplus  remaining  after  the   payment 
**of  all  arrears  due  to  the  zemindar ;"  and 
further  on  they  say;  "  The  only  question  in 
"the  case  is,  whether  the  plaintiff's  former 
"•suit    does    not    debar    him    from    main- 
staining    the    present    suit."    And   again: 
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"  Whatever  may  be  the  precise  extent 
"of  the  operation  of  the  Section,  we 
"think  that  it  does  not  exclude  the  plaint- 
"  iff  from  his  present  action.  The  former 
"  suit  was  rendered  necessary  by  the  re- 
"  quisition  of  the  Collector  who  properly 
"declined  to  recognize  the  plaintiff's  right 
"  to  any  share  in  the  fund  then  in  the  Col- 
"  lectorate,  until  he  had  established  his  right 
"thereto  by  suit."  That  was  a  suit,  there- 
fore, against  the  co-sharers  for  the  purpose 
of  establishing  the  right  of  the  plaintiff  as  be- 
tween him  arid  them.  The  judgment  goes  on 
to  say :  "  Besides  his  right  to  two-sixteenths 
"in  that  fund  as  it  then  stood  (reduced  by 
"  payment  to  the  zemindar  of  all  arrears) , 
"he  had  a  personal  claim  against  the  old 
"proprietors,  or  some  of  them,  in  respect 
"of  the  portion  of  the  rents  of  the  year 
"1263  which  had  been  taken  from  his  share 
"of  the  property."  That  was  clearly  and 
altogether  a  distinct  subject-matter.  It  was 
a  personal  claim  which  the  plaintiff  had 
against  his  co-sharers,  and  which  he  was 
at  liberty  to  have  satisfied  out  of  any  fund 
or  any  property  of  theirs  which  he  could 
find.  This,  on  the  other  hand,  is  a  cage  m 
which  there  are  two  suits  brought  by  the 
same  plaintiff  against  the  same  defendant 
to  enforce,  as  it  seems  to  me  manifest,  por- 
tions of  the  same  claim  arising  out  of  the 
same  cause  of  action.  I  think,  therefore, 
the  defendant  was  clearly  entitled  to  be 
protected  from  such  vexatious  proceedings, 
and  that  the  suit  ought  to  have  been  dis- 
missed on  that  ground  alone;  and  therefore 
it  is  unnecessary  to  go  into  the  other  points 
in  the  case,  or  to  call  upon  the  pleader  of 
the  respondent  to  argue  them.  I  think  that, 
upon  the  ground  I  have  stated,  the  decision 
of  the  Lower  Court  ought  to  be  set  aside, 
and  the  plaintiff's  suit  dismissed  with  all 
costs. 

J      Glover,  J. — I  am  of  the  same  opinion. 
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The  1 8th  February  1870. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  E.  Jackson, 

Judge. 

Section  15,  Act  XIV.,  1859— Section  230, 
Act  VIII.,  1859. 

Case  No.  1782  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  0/  Rajshahye,  dated 
the  4th  April  1S68 \  reversing  a  decision  0/ 
the  Officiating  Sudder  Ameen  of  Pubna, 
dated  the  25th  November  1867. 

Brohmo  Moyee  Dabee  and  others  (Plaintiffs), 

Appellants, 

versus 

Burkut  Sirdar  and  others  (Defendants), 
Respondents. 

.  Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondents. 

5  brought  a  suit  under  Section  15,  Act  XIV.  of  1S59, 
obtained  a  decree,  and  took  possession.  After  this,  B 
applied  under  Section  230  of  Act  VIII.  of  1859,  alleging 
that  he  had  been  in  possession,  and  was  dispossessed  by 
5  in  execution  of  a  decree  against  another  party.  The 
Moonsiff  decreed  the  case  in  favor  of  B.  Held  that  the 
latter  was  not  a  proceeding  under  the  former  suit,  and 
that  the  decision  upon  it  was  appealable  under  Section 
13 1,  Act  VIII.  of  1859. 

Norman,  C.  J. — Burkut  Sikdar,  Wu- 
zeer  Sirdar,  and  Harroo  Sirdar,  brought  a  suit, 
under  Section  15  of  Act  XIV.  of  1859,10 
recover  possession  of  32  beegahs  of  land, 
alleging  that  they  were  in  possession  of  it 
as  their  jote,  and  were  dispossessed  by 
Omer  Paramanick  and  Alladee  Paramanick, 
who  forcibly  carried  away  their  crops.  They 
obtained  a  decree  on  the  23rd  February  1867. 
In  execution  of  that  decree,  Burkut  Sirdar 
and  others  obtained  possession.  On  the  4th  ot 
April  1 867,  Brohmo  Moyee  and  others  applied 
to  the  Court  under  Section  230  of  Act  VIII.  of 
1859,  alleging  that  they  were  in  possession 
of  the  32  beegahs  above  mentionnd,  and  that 
Burkut  Sirdar  and  Harroo  Sirdar  had  dis- 
possessed them  in  execution  of  the  decree 
against  Omer  Paramanick  and  others.  The 
Moonsiff  decreed  the  case  in  favor  of  Brohmo 
Moyee. 

The  Subordinate  Judge,  on  appeal,  fixed  a 
number  of  issues,  the  first  being  whether  the 


plaintiff  Brohmo  Moyee  had  any  right  to 
sue  at  all ;  and  the  fourth,  whether  a  certain 
kubooleut  alleged  by  the  plaintiffs  to  have 
bpen  given  to  them  by  the  defendants  had 
been  proved,  whether  the  defendants  had 
actually  been  in  possession  of  the  land 
in  suit  for  upwards  of  12  years,  and  whe- 
ther the  decision  of  the  Court  below  was 
right.  He  did  not  raise  the  issues  in  the 
simple  form  in  which  he  ought  to  have  tried 
them,  namely,  whether  the  claimants,  Broh- 
mo Moyee  and  others,  were  really  and 
bond  fide  in  possession  of  the  land  at 
the  time  of  the  execution  of  the  decree,  and 
whether  they  were  dispossessed  by  the  de- 
cree-holders in  the  execution  of  their  decree. 
But  trying  the  issues  in  the  way  in  which 
he  fixed  them,  he  found  that  the  plaintiffs, 
Brohmo  Moyee  and  others,  alleged  that  the 
defendants,  Burkut  Sirdar  and  others,  had 
held  as  tenants  to  them  under  a  kubooleut  for 
a  period  of  nine  years,  which  had  expired 
in  April  1866.  As  to  the  genuineness  of  that 
kubooleut,  he  says :  "  It  seems  to  have  been 
"  one  recently  prepared  by  the  plaintiffs  with  a 
"  view  to  secure  some  end  of  their  own  ;"  and  , 
he  then  goes  on  to  try  whether  or  no  the  alle-  4 
gation  'of  the  plaintiffs,  that  after  the  expira-  1 
tion  of  the  kubooleut  they  had  been  in 
possession,  was  proved  or  not,  and  he  finds 
that  there  is  nothing  to  show  (that  there  is, 
in  fact,  no  evidence  on  which  he  could  rely, 
showing)  that  they  were  in  possession. 

We  find,  in  fact,  that  there  are  only  two  wit- 
nesses who  spoke  to  the  possession  of  the 
plaintiffs  at  the  time  of,  or  prior  to,  the  ex- 
ecution of  the  decree.  The  evidence  of  the 
two  is  wholly  in  conflict.  One  of  them 
says  that  the  land  had  been  let  by  the  plaint- 
iffs to  tenants,  and  the  other  says  that  the 
plaintiffs  took  the  crops  themselves  The 
tenants  were  not  produced.  The  man  who 
said  that  the  land  was  cultivated  by  the 
plaintiffs  could  not  give  any  particulars 
at  all  of  the  plots  of  which  it  consisted. 
There  was,  in  fact,  no  evidence  whatever 
on  which  the  Subordinate  Judge  could  fair- 
ly have  come  to  the  conclusion  that  the  pro- 
perty was  bond  fide  in  the  possession  of  the 
plaintiffs  at  the  time  of  the  execution  of 
the  decree.  As  the  onus  of  proof  lay  upon 
the  plaintiffs,  and  as  they  did  noi  prove 
their  case,  it  is  plain  that  the  suit  was  pro- 
perly dismissed  by  the  Subordinate  Judge. 

The  vakeel  for  the  appellant  raised  another 
point.  The  original  suit  having  been  a 
suit  under  Section  15  of  Act  XIV.  of  1859, 
he  argued  that  the  proceeding  under  Section 
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230  was  a  proceeding  in  that  suit,  and  con- 
tended that  no  appeal  lay  to  the  Subordi- 
nate Judge,  referring  us  to  the  26th  Section 
of  Act  XXIII.  of  1 86 1,  which  provides  that 
no  appeal  shall  lie  from  any  order  or  deci- 
sion passed  in  any  suit  instituted  under 
Section  15  of  Act  XIV.  of  1859,  nor  shall 
any  review  of  any  such  order  or  decision  be 
allowed.  The  answer  to  that  argument  is 
that  the  proceeding  was  not  under  Section 
15  of  Act  XiV.  of  1859,  but  under  Section 
230  of  Act  VIII.  The  application  is 
numbered  and  registered  as  a  suit  under  the 
provisions  of  that  Section,  and  the  decision 
upon  that  application  so  registered  is,  by 
the  231st  Section,  made  subject  to  appeal 
under,  the  rules  applicable  to  appeals  from 
decrees.  The  decision  under  Section  230  was 
not  an  order  or  decision  in  any, suit  instituted 
under  Section  15  of  Act  XIV.  of  1859, 
and  therefore  Section  26  of  Act  XXIII.  of 
1861  does  not  apply  to  the  case  before  us. 

The  appeal  will  be  dismissed  with  costs. 

Jackson,  J. — I  entirely  concur  in  dismiss- 
ing the  appeal  on  both  points.  I  think 
that  there  was  an  appeal  to  the  Subordi- 
nate Judge,  and  I  also  think  that  no  suffi- 
cient ground  has  been  shown  in  the  appeal 
before  us  for  interfering  with  the  decision 
of  the  Lower  Court.  The  question  of  pos- 
session was  decided  by  that  Court  upon  the 
only  evidence  which  was  put  before  it.  In 
this  Court,  it  is  said  that  the  Judge  should 
not  have  decided  the  case  upon  that  evi- 
dence, but  it  turns  out  on  looking  at  the 
record  that  this  was  the  only  evidence 
which  was  before  the  Court. 


The  7th  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Act  XXVII.  of  i860— Division  of  certificate- 
Illegitimate  sons — Mahomedan  Law. 

Case  No.  507  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  nth 
September  /86p. 

Mussamut  Bibee  Boodhun,  Appellant, 

versus 

Jan  Khan,  Respondent. 


Mr.  C.  Gregory  and  Moonshee  Mahomed 
Vusuflor  Appellant. 

Baboo  Debendro  Narain  Rose  for 
Respondent. 

Act  XXVII.  of  i860  does  not  contemplate  a  division 
of  the  certificate  or  a  power  to  collect  fractional  shares 
of  debt. 

According-  to  Mahomedan  Law,  illegitimate  sons  can 
claim  no  relation  with  their  father's  family. 

Norman,  C.  J. — In  this  case,  Mussamut 
Bibee  Boodhun  appeals  against  an  order 
of  the  Judge  of  Patna,  granting  Jan  Ali  a 
certificate  to  collect  five-sixths  of  the  debts 
due  to  the  estate  of  Zuhoor  Ali. 

Now,  we  observe  at  the  outset  of  the 
case  that  this  order  is  irregular.  Act 
XXVII.  of  i860  does  not  contemplate  a 
division  of  the  certificate  or  a  power  to 
collect  fractional  shares  of  debts. 

The  claim  made  by  Jan  Ali  was  as  uncle 
of  Syud  Mahomed  Noor  and  brother  of  the 
deceased  Zuhoor  Ali.  Mussamut  Boodhun 
alleges  that  Jan  Ali  is  the  illegitimate  son 
of  the  father  of  Zuhoor  Ali.  If  that  were  the 
case,  he  would  certainly  not  be  entitled  to 
the  certificate  under  the  title  set  forth  by 
him  in  the  petition  to  collect  the  debts  due 
to  the  estate  of  Zuhoor  Ali,  or  to  the 
guardianship  of  the  infant  Syud  Mahomed 
Noor.  Illegitimate  sons,  according  to  Maho- 
medan Law,  can  claim  no  relation  with  their 
father's  family — see  Macnaghten's  Maho- 
medan Law,  page  91. 

The  decision  of  the  Judge  which  gives  the 
certificate  to  Jan  Ali,  without  trying  the  ques- 
tion of  his  legitimacy,  has  therefore  evident- 
ly proceeded  on  insufficient  grounds,  and  we 
should  have  been  obliged  to  remand  tjie 
case  for  trial  on  that  point,  if  the  parties 
under  the  advice  of  the  Court  had  not  agreed 
to  a  compromise. 

The  terms  agreed  upon  are  that  Jan  Ali 
shall  receive  a  certificate  to  enable  him  to 
collect  the  debts  due  to  Zuhoor  Ali,  and  that 
a  certificate  be  granted  to  him  under  Ad  XL. 
of  1858,  empowering  him  to  take  charge  of 
the  property  of  the  minor.  The  appellant, 
Mussamut  Bibee  Boodhun,  as  guardian, 
according  to  the  Mahomedan  Law,  would, 
if  her  statements  are  true,  clearly  be  entitled 
to  the  custody  and  the  guardianship  of  the 
person  of  the  infant  in  preference  to  Jan  Ali. 
She  will  have  the  custody  and  charge  of  the 
person  of  the  infant. 

The  Mahomedan  Law  on  the  subject  will 
be  found  in  page  63  of  Macnaghten's  Maho- 
medan Law. 
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Instead  of  the  certificate  for  one-sixth  of 
the  property  to  Mussamut  Boodhun,  it  is 
arranged  that  the  certificate  under  Act 
XXVII.  of  1 860  be  granted  to  Jan  Ali  solely. 
Jan  All  admitted  that  Mussamut  Bibee 
Boodhun  as  the  mother-in-law  is  entitled 
to  one-sixth  of  the  estate. 

The  order  of  the  Lower  Court  must  be 
accordingly  modified,  and  certificates  granted 
in  accordance  with  the  above  orders.  Each 
party  will  bear  his  own  costs. 


The  7th  March  1870. 
Present : 

The  Hon'bie  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Rent-suit— Pleadings— Jurisdiction. 

Case  No.  262  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
Maunbhoom,  dated  the  rjth  A  ugust  i86g. 

Darimba  Debia  (Defendant),  Appellant, 

versus 
Nilmonee  Singh  Deo  (Plaintiff),  Respondent. 

Baboos  Kalee  Prosunno  Dutt  and  Khettur- 
naih  Bose  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Bhowa- 
nee  Churn  Dutt  for  Respondent. 

In  a  suit  for  rent  where  defendant  pleads  payment  to 
a  tehsildar  appointed  by  plaintiff  to  collect  the  rents, 
the  plea  should  be  put  in  issue,  and  defendant  should 
not  be  referred  to  a  Civil  Court. 

Kemp,  J. — This  is  a  suit  to  recover  rent 
for  the  kists  of  Assin  and  Kartick  and  for 
one  day  of  the  kist  of  Aughran  1275,  with 
interest.  The  plaintiff  is  the  zemindar,  and 
the  defendant  the  putneedar.     The  defend- 


ant did  not  deny  the  kubooleut.  The  only 
point  in  contention  between  the  parties 
was  whether  the  plaintiff,  from  the  beginning 
of  the  kist  of  Assin,  did  appoint  a  tehsil- 
dar to  collect  the  rents  direct  from  the 
ryots.  The  defendant  averred  that  he  did 
so,  and  that  she,  the  defendant,  was  not 
liable  for  any  rent  from  the  beginning  of 
Assin  to  the  first  day  of  Aughran.  The 
defendant  in  her  written  statement  raises 
this  question  most  clearly,  as  also  does  her 
authorized  agent  in  his  examination. 

The  Lower  Court,  instead  of  fixing  the 
real  issue  between  the  parties,  namely, 
whether  the  plaintiff  had  appointed  a  teh- 
sildar, and  collected  the  rents  direct  from 
the  ryots,  and,  if  so,  from  what  period  and 
to  what  amount,  has  fixed  this  issue,  viz., 
•'  what  amount,  if  any,  is  the  plaintiff  en- 
"  titled  to  recover." 

This  issue  certainly  is  wide  enough  to 
include  the  point  really  at  issue,  but  that 
the  Deputy  Commissioner  missed  that  point 
is  most  clear  from  his  decision. 

The  respondent's  pleader  very  properly 
admits  that  he  cannot  support  the  view  oi 
the  law  taken  by  the  Deputy  Commissioner, 
which  is  that,  whether  a  tehsildar  was 
appointed  or  not,  or  whether  he  made  any 
collections  or  not,  the  plaintiff  is  entitled  to 
a  decree  for  the  full  amount,  and  the  defend- 
ant must  seek  her  remedy  in  the  Civil 
Court  by  a  separate  suit. 

The  case  must  go  back  to  be  properly 
tried.  The  Lower  Court  will  find  whether 
the  plaintiff,  from  the  1st  of  Assin,  did  ap- 
point a  tehsildar  to  collect  the  rents  direct 
from  the  ryots,  and,  if  so,  to  what  amount; 
and  will  also  find  whether,  according  to  the 
kistbundee,  the  dtfendant  is  liable  for  the 
one  day's  rent  of  the  month  of  Aughran,  as 
this  was  also  questioned. 

Costs  to  follow  the  iesult. 
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The  8th  March  1870. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Putnee  pottahs — Ryots— Middlemen— Right  of 
possession — Ejectment. 

Case  No.  1527  of  1869. 

Special  Appeal  frotn  a  decision  passed  by  the 
Subordinate  jfudge  of  Rajskakye*  dated 
the  t2ih  April  iS6g%  reversing  a  decision 
of  the  Officiating  Sudder  Ameen  of  Pitbna, 
dated  the  jrsl  August  iS6j. 

Bunwaree  Lall  Roy  (Plaintiff),  Appellant, 

versus 

Mohima  Chunder  Koonal  and  others  (De- 
fendants), Respondents. 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Appellant. 

Baboos  Debendro  Narain  Rose  and   Mohinee 
Mohun  Roy  for  Respondents. 

In  a  suit  fur  khas  possession  and  for  a  declaration 
that  a  certain  putnee  pottah  was  invalid,  where  plaintiff 
claimed  as  the  adopted  son  of  the  late  proprietor's 
widow,  and  the  pottah  had  been  given  by  the  late  pro- 
prietor's mother,  it  was  held  that,  though  rents  had 
been  received,  receipts  given,  and  proceedings  taken  by 
both  adoptive  mother  and  son  as  if  there  was  a  valid 
putnee,  plaintiff  was  entitled  to  the  declaration  sought, 
the  putnee»having  been  granted  by  a  person  who  had 
no  interest  in  the  estate. 

If  a  tenant  is  legally  in  possession  payincr  rent,  whe- 
ther as  a  ryot  or  as  the  holder  of  an  intermediate  tenure, 
h»  right  of  possession  must  be  legally  determined  be- 
fore it  is  competent  to  the  landlord  to  bring  a  suit  for  pos- 
session. Middlemen  cannot,  any  more  than  ryots,  be 
turned  out  without  reasonable  notice. 

Norman,  C.  J. — This  is  a  suit  for  certain 
property  to  which  the  plaintiff  alleges  he  is 
entitled  as  havini?  descended  to  him  from 
Gour  Soondur  by  whose  widow  he  was 
adopted.  The  plaintiff  alleges  that  the  pro- 
perty remained  in  the  possession  of  his 
adoptive  mother  Brijessuree  till  the  year 
1273  w*tn  his  permission,  and  that,  at  the 
end  of  1273,  ne  went  to  take  possession,  but 
the  defendant  would  not  allow  him  to  do  so. 
He,  therefore,  sues,  praying  that  khas  pos- 
session may  be  given  to  him,  and  that  an 
alleged  putnee  pottah  may  be  declared  to  be 
invalid.    He  also  asks  for  wassilat. 


The  facts  of  the  case  are  shortly  these. 
Gour  Soondur  died  in  1240,  leaving  a  widow 
Brijessuree  and  his  mother  Hemlutta  Chow- 
dhrain.  Brijessuree,  in  1252,  adopted  the 
plaintiff,  who  attained  his  majority  in  1262, 
or,  in  other  words,  in  1855  The  present 
suit  was  brought  in  1867,  12  years,  or  nearly 
12  years,  after  plaintiff  attained  his  majority. 
The  first  point  made  in  favor  of  the  defend- 
ant is  that  the  suit  is  barred  by  limitation. 

Now,  though  the  putnee  pottah  purports 
to  have  been  granted  by  Hemlutta  Chow- 
dhrain,  the  mother  cf  Gour  Soondur,  who, 
from  the  findings  of  the  Lower  Courts, 
seems  to  have  had  no  interest  in  the  pro- 
perty, the  rent  was  for  many  years  paid 
by  the  defendant  to  Brijessuree,  and  in  the 
years  1257,  1258,  1259,  and  1260,  Brijes- 
suree appears  to  have  realized  the  rent 
from  the  defendant  after  the  institution  of 
proceedings  under  Regulation  VIII.  of  1819. 
From  the  year  1262,  when  the  plaintiff 
attained  his  majority,  to  the  .present  time, 
the  rent  has  been  realized  by  proceedings 
under  Act  X.  of  1859,  anc*  tne  substantial 
question  before  us  has  been  whether,  under 
those  circumstances,  we  can  infer  that  Brijes- 
suree or  the  plaintiff  Bunwaree  Lall  Roy 
confirmed  the  putnee  pottah  granted  by 
Hemlutta  Chowdhrain,  or  whether  the  right 
of  the  plaintiff  to  sue  to  declare  the  putnee 
invalid  is  now  barred  by  limitation. 

After  much  consideration  of  the  subject, 
we  have  come  to  the  conclusion  that  the 
suit  to  declare  the  putnee  pottah  invalid 
is  not  barred. 

The  putnee  pottah,  or  supposed  putnee 
pottah  (for  I  may  observe  that  no  evidence 
has  been  given  by  the  defendant  as  to  its 
having  been  really  executed  by  Hemlutta 
Chowdhrain),  is  one  granted  by  a  person  who 
had  no  title  to  the  estate,  and  under  whom 
the  plaintiff  does  not  in  any  way  claim.  The 
defendant  has  a  lease  by  a  person,  not  only 
who  had  no  right  to  grant  it,  but  who  had 
no  interest  in  the  property,  and  was  a 
stranger  to  it.  Brijessuree,  the  person  to 
whom  the  land  belonged,  received  the  rents 
year  by  year.  It  is  true  that,  particularly 
after  the  adoption  of  the  son,  she  gave  re- 
ceipts which  treat  the  rent  as  the  rent  of  pro- 
perty held  in  putnee,  and  that  she  took 
proceedings  as  if  there  was  a  valid  and 
subsisting  putnee  under  which  she  was  enti- 
tled to  receive  the  rent.  It  appears  to  us, 
however,  that  these  receipts  and  these  pro- 
ceedings are  merely  evidence  of  the  existence 
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of  a  putnee;  but  when  the  facts  are  exa- 
mined, and  it  turns  out  that  there  is  no 
putnee  at  all,  that,  in  fact,  the  relation  of 
zemindar  and  putneedar  does  not  exist,  it 
comes  to  no  more  than  this,  that  there  is 
evidence  which,  if  uncontradicted,  might 
have  led  to  the  inference  that  the  relation 
of  zemindar  and  putneedar  existed  between 
the  parties ;  but  when  the  facts  are  ascer- 
tained, we  find  that  such  is  not  the  case. 
There  is  nothing  to  show  that  the  defendant 
was  induced  in  any  way  to  alter  his  position 
or  in  any  way  prejudiced  by  acting  upon 
any  belief  founded  on  the  incorrect  state- 
ments of  Brijessuree  as  expressed  in  some  of 
the  receipts  for  rent.  There  is  no  reason, 
therefore,  why,  as  against  Brijessuree  or  the 
now  plaintiff,  we  should  presume  the  exist- 
ence of  that  which  had  no  existence,  viz., 
a  valid  putnee  lease.  What  then  was  the 
position  of  the  defendant  and  Bunwaree  Lall 
Roy  when  represented  by  Brijessuree  during 
his  minority?  It  was  simply  this.  The 
defendant  was  a  person  paying  rent  to  Bri- 
jessuree, the  relation  of  landlord  and  tenant 
existed  between  them,  and  none  other.  On 
Bunwaree  Lall  Roy  coming  of  age,  he  had 
a  right  to  sue,  and  became  of  capacity  to  sue 
to  obtain  a  declaration  that  the  putnee  pot- 
tah  was  invalid,  but  the  putnee  pottah  ac- 
quired no  validity,  because  he  did  not  sue 
to  set  it  aside.  The  relation  of  the  parties 
continued  exactly  the  same  as  it  was  during 
the  plaintiff's  minority.  The  defendant  was 
a  person  paying  rent,  and  Bunwaree  Lall 
Roy  was  a  person  receiving  it.  There  was 
nothing  which  could  be,  or  was,  confirmed 
by  any  act  or  omission  of  Bunwaree.  The 
putnee  pottah,  which  was  invalid  at  the 
beginning,  remained  invalid  down  to  the  com- 
mencement of  the  suit,  and  it  appears  to  us 
that,  in  respect  of  so  much  of  the  prayer  of 
the  plaint  as  prays  that  the  putnee  pottah 
may  be  declared  to  be  invalid,  we  may  make 
a  declaration  that  the  putnee,  having  been 
granted  by  a  person  who  had  no  interest 
in  the  estate,  is  invalid,  and  in  no  way  bind- 
ing upon  the  plaintiff  Bunwaree  Lall  Roy. 

The  next  question  is  whether  the  plaintiff 
is  entitled  to  obtain  a  decree  for  the  actual 
possession  of  the  property  and  mesne-profits. 
As  we  have  said,  the  legal  relation  of  the 
parties  was  that  of  landlord  and  tenant, 
and  if  a  tenant  is  legally  in  possession  paying 
rent,  whether  he  is  in  possession  as  a  ryot 
or  as  the  holder  of  an  intermediate  tenure, 
we  think  that  that  right  of  possession  which 
exists  as  long  as  the  relationship  of  land- 
lord and  tenant  continues   must  be  legally  ' 


determined  before  it  is  competent  to  the 
landlord  to  bring  a  suit  for  possession.  If 
a  landlord  sues  for  possession,  he  is  bound 
to  prove  that  he  was  entitled  to  actual  posses- 
sion before  the  time  of  the  institution  of 
the  suit. 

Baboo  Sreenath  Doss  admits  that  there 
are  many  decisions  in  which  a  rule  pf  this 
kind  has  been  laid  down  as  regards  ryots. 
It  is  easy  to  show  that  that  principle  applies 
also  to  the  case  of  intermediate  tenures.  In 
the  case  of  a  ryot,  if  the  landlord  could  main- 
tain a  suit  for  possession  in  the  middle  of  a 
year,  and  suddenly  determine  a  tenancy  with- 
out notice,  he  might  sweep  off  the  fruits  of  the 
ryot's  labor  and  expenses  for  the  whole  year. 
So  again,  in  the  case  of  an  intermediate 
tenure,  if  the  landlord  could  come  upon  the 
land  and  suddenly  turn  out  the  tenant,  he 
might  do  so  immediately  before  the  period  for 
collecting  the  kists  of  rent  which  the  tenant 
was  collecting  from  his  ryots,  and  thus  de- 
prive the  tenant  of  the  profits  to  which  he 
was  looking  to  reimburse  himself  for  the 
expenses  to  which  he  had  been  put  in  pay- 
ing his  own  rent,  kist  by  kist,  throughout 
the  year.  He  could  turn  out  his  servants 
without  notice,  and  remove  his  books  out  of 
his  cutcherry  without  giving  him  time  to 
deposit  them  in  a  place  of  proper  custody, 
and  so  cause  him  the  greatest  inconvenience. 
The  tenant  might  have  made  advances  for 
the  improvement  of  the  estate ;  by  determining 
this  tenancy  without  notice,  the  landlord 
might  deprive  him  of  the  power  to  recoup 
himself  for  such  advances. 

We  think  that  the  principle  which  applies 
to  the  case  of  ryots  applies  also  to  the  case 
of  middlemen,  and  that  the  latter  cannot  be 
turned  out  by  the  zemindar  without  a  rea- 
sonable notice — notice  which  we  are  disposed 
to  think  should  expire  at  the  end  of  the  year. 
This  suit  was  brought  without  notice,  and 
therefore  the  plaintiff,  in  so  far  as  he  asks 
for  possession  and  wassilat,  is  not  entitled  to 
a  decree. 

As  the  plaintiff  does  not  succeed  upon 
this  point,  which  is  an  essential  part  of  his 
case,  and  as  from  the  peculiar  character  of 
the  dealings  between  himself  and  his  mother, 
ryots  who  had  held  under  what  they  may 
have  supposed  to  be  valid  leases  must  have 
been  put  to  considerable  difficulties  in  know- 
ing what  their  rights  were,  we  think  that 
the  plaintiff  should  not  get  the  costs  of  this 
suit.  Each  party  will  bear  his  own  costs  In 
all  the  Courts. 
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The  8th  March  1870. 
Present  ; 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Limitation — Cause  of  action. 

Case  No.  192  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  the 
24-Pergunnahs,  dated  the  2jth  May  i86g. 

Mariam  Begum  (one  of  the  Defendants), 

Appellant, 

versus 

Rye  Churn  Dutt  (Plaintiff)  and  others  (De- 
fendants), Respondents. 

Baboos  Hem  Chunder  Banerjee  and  Taruck- 
nath  Dutt  for  Appellant. 

Baboos  Romesk  Chunder  Miller  and  Annoda 
Pershad  Banerjee  for  Respondents. 

■* 

In  a  suit  by  an  execution-purchaser  to  recover  pos- 
session of  landed  property  where  defendant  pleads  limit- 
ation, and  plaintiff  proves  facts  from  which  the  Court  U 
enabled  to  draw  conclusions  of  law  for  itself,  plaintiff 
ought  not  to  be  strictly  bound  to  the  accrual  of  the 
cause  of  action  alleged  in  his  plaint  so  long-  as  that 
arose  within  12  years  before  the  commencement  of  the 
salt* 

Jackson,  J. — This  suit  was  brought  by 
the  plaintiff  to  recover  possession  of  what 
is  described  as  a  12-annas  share  ©f  a  piece 
of  land  containing  about  22  beegahs  situated 
in  Manicktollah  in  the  suburbs  of  Cal- 
cutta. This  12-annas  share  was  at  one  time 
the  property  of  one  Kumeer-ool  Allah  Mean, 
otherwise  called  Kumbur  Ali ;  and  upon  his 
death,  leaving  a  number  of  descendants,  the 
property  appears  to  have  been  divided  into 
various  fractional  shares,  which  were  subse- 
quently in  part  remitted,  and  such  remitted 
shares,  for  the  purposes  of  this  decision, 
may  be  called  the  4-annas  share,  the  5- annas 
share,  and  the  7-annas  share,  the  whole 
property  for  this  purpose  being  divided 
into  l6  parts.  The  4-annas  share  and  the 
5-annas  share  together  make  up  the  9-1 6th 
share  of  this  property,  the  right,  title,  and 
interest  of  which,  held  by  certain  parlies 
named,  were  sold  in  pursuance  of  a  decree 
of  the   late  Supreme  Court  by  the  Sheriff, 


and  purchased  by  the  plaintiff  in  the  year 
1854;  and  the  remaining  7-annas  share  he 
appears  to  have  acquired  by  private  contract 
with  certain  ladies,  the  grand -daughters  of 
Kumbur  Ali. 

The  plaintiff  alleged  that  the  defendant 
Mariam  Begum,  having  no  right  to  any 
portion  of  this  property,  had  given  an  ijara 
thereof  to  the  other  defendants  named, 
and  by  their  means  and  in  collusion  with 
them  kept  the  plaintiff  out  of  possession. 
The  plaintiff's  cause  of  action  is  stated  to 
have  accrued  on  the  date  of  a  decree  pass- 
ed in  an  ejectment-suit  brought  by  the  plaint- 
iff against  one  Mehroonissa  Begum  in 
respect  of  the  4  annas  (part  of  the  9  annas) 
share  which  the  plaintiff  had  originally 
purchased,  and  that  was  on  the  14th  May 
1863. 

The  defendants  set  up  various  pleas, 
firstly,  the  Law  of  Limitation  as  regards  the 
whole  of  this  claim. 

The  Second  Subordinate  Judge  of  the  24- 
Pergunnahs  has  allowed  that  plea  in  respect 
of  the  4-annas  share,  which  is  described  as 
the  share  of  Waris  H ossein  Ali,  who  was  one 
of  the  sons  of  Kumbur  Ali ;  but  in  respect  of 
the  5-annas  share  and  also  of  the  7-annas 
share,  the  plea  of  limitation  has  been  dis- 
allowed, and  the  plaintiff  has  got  a  decree 
for  these  two  shares,  making  up  12  annas  out 
of  the  whole  1  6  annas. 

The  defendant,  giving  up  her  claim  as  to 
the  7-annas  share,  has  appealed  to  this  Court 
against  the  judgment  of  the  Court  below 
as  to  the  remaining  5  annas,  which  is  the 
share  of  Fahrutoonissa,  the  daughter,  and  Ali 
Hossein,  that  daughter's  son,  of  Kumbur  Ali ; 
and  it  has  been  contended  before  us  that  the 
decision  of  the  Court  below  as  to  that  particu- 
lar share  is  erroneous  as  to  the  law  and  as  to 
the  facts. 

The  principal  matter  that  we  have  to  con- 
sider on  this  appeal  is,  whether,  as  to  this 
5-annas  share,  the  suit  of  the  plaintiff  was 
barred  by  limitation  or  not.  It  is  quite  clear, 
it  is  not  indeed  disputed  by  the  plaintiff, 
that  since  the  date  of  his  purchase  in  1854, 
the  plaintiff  has  never  exercised  any  right 
of  possession  as  to  this  share,  has  never 
collected  any  rents  whatever  of  that  share, 
and  has  derived  no  benefit  from  it  what- 
ever;  but  he  alleges  that,  in  the  month 
of  Srabun  1273,  one  Shurfoonissa  Begum, 
who   was   the   widow   of   Hossein   Ali,   son 
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of  Kumbur  Ali,  and  who,  it  is  alleged, 
was  at  that  time  in  possession  of  this  share, 
although  without  any  title  whatever,  amica- 
bly made  it  over  to  him  by  desiring  the 
ryots  to  pay  the  rents  thereof  to  him  ;  but 
that  Mariam  Begum,  the  defendant,  al- 
though she  had  not  been  previously  in  occu- 
pation of  that  share  (or  indeed  of  any  part 
of  the  disputed  garden,  as  he  says),  notwith- 
standing connived  with  the  defendants,  and 
opposed  the  plaintiff's  possession. 

Now,  the  question  is  whether,  in  the  first 
place,  these  alleged  facts  are  true,  and  in  the 
next  place,  whether,  if  true,  such  possession 
6n  the  part  of  the  defendant  would  give  the 
plaintiff  a  cause  of  action  so  as  to  entitle 
him  to  maintain  this  suit. 

It  will  be  more  convenient  to  take  the  lat- 
ter of  these  questions  first. 

I  am  inclined  to  think,  on  the  whole,  that 
if  the  plaintiff  proved  to  my  satisfaction  that 
Shurfoonissa,  being  at  that  time  in  wrongful 
possession  of  the  share  in  question,  had 
voluntarily  retired  from  the  possession,  and 
had,  so  far  as  in  her  lay,  yielded  that  posses- 
sion to  the  plaintiff,  and,  therefore,  the  de- 
fendant Mariam  Begum  had  so  acted  as  to 
prevent  the  plaintiff  from  obtaining  the  bene- 
fit of  such  cession  on  the  part  of  Shurfoonissa, 
and  had,  in  fact,  obstructed  her  possession, 
that  would  constitute  a  cause  of  action,  so 
that  the  plaintiff  would  be  enabled  to  maintain 
his  suit  commenced  within  12  years  from  the 
date  of  such  obstruction.  It  is  true  that 
this  is  not  the  time  of  the  accrual  of  the 
cause  of  action  as  stated  in  the  plaint.  That 
cause  of  action  is  stated  to  have  arisen  (how 
it  arose  is  not  very  clear)  at  the  time  of  the 
decree  made  in  the  ejectment-suit;  still,  if 
the  plaintiff  alleged  and  proved  the  facts 
from  which  the  Court  would  be  enabled  to 
draw  conclusions  of  law  for  itself,  I  do  not 
think  he  ought  to  be  strictly  bound  to  the 
alleged  accrual  of  the  cause  of  action,  so 
long  as  that  arose  within  12  years  before 
the  commencement  of  the  suit.  I  think, 
therefore,  that,  if  these  facts  were  satisfac- 
torily proved  by  the  plainiiff,  he  might  be 
enabled  to  recover. 

But,  in  truth,  those  facts  are  such  as  I 
cannot  bring  myself  to  believe.  I  cannot 
accept  the  evidence  upon  that  point,  or  the 
conclusions  arrived  at  by  the  Lower  Court. 
It  seems  to  me  altogether  incredible  that 
Shurfoonissa,  having  in  succession  to  her 
son,  Furzund  Ali,  wrongfully  held  this  pro- 


perty   without   any   title   whatever   down    to 
Srabun   1273,  which  corresponds  with   July 
and  August  1866,  at  which  time  the  plaint- 
iff's suit  for  the  recovery  of  that  share  would 
have  been  effectually  and  absolutely  barred, 
should,    without   any   cause  whatever,    have 
voluntarily  transferred  the  possession  of  it  to 
the  plaintiff.     It  seems  to  me  that  the  evi- 
dence upon  that  point,  which,  to  be  believed, 
ought  to  be  of  the  most  conclusive  character, 
is  by   no  means  satisfactory ;  and,  further, 
that  evidence  altogether  fails  to  make  out  to 
my  satisfaction  anything  like  a  real  state  of 
facts  such  as  is  contended  for  by  the  plaintiff. 
that  is  to  say,  there  is  nothing  which  should 
lead    us   to   believe   that    Shurfoonissa    had 
really  been  up  to  that  time  collecting  rents, 
that  the  plaintiff  was  put  into  possession  or 
made  any  pretensions  to  possession  at  that 
time,   and   that   Mariam  Begum   thereupon 
opposed  and  obstructed  his  possession.     On 
the  contrary,  it  seems  to  me  that  the  plaint- 
iff,  being   at  that    time   in   treaty   with  the 
younger  female  members  of  this  family  for 
the  7-annas  share   in    respect  of  which   he 
has  got  his  decree,  has  obtained  the  consent 
and    assistance  of  this    lady,    Shurfoonissa, 
to  make  over    to  him    at  the  same  time   a 
sort  of  nominal  possession,  so  as  to  form  a 
kground-work  on  which  to  bring  the  present 
suit  in  regard  to  the  5-annas  share. 

The  plaintiff  appears,  it  may  be  conjec- 
tured, with  the  same  object,  to  have  brought 
several  suits  in  the  Court  of  the  Collector 
of  the  24-Pergunnahs  against  ryots  for  rent, 
and  in  these  suits  Mariam  Begum  inter- 
vened, and  the  question  was  tried  between 
the  plaintiff  and  the  intervenor  under  Sec- 
tion yy  y  Act  X.  of  1859,  the  decision  being 
in  favor  of  the  intervenor.  The  issue  so 
tried  was,  which  of  the  two  parlies  (plaint- 
iff or  intervenor)  had  been  in  the  receipt 
and  enjoyment  of  the  rent  before  the  insti- 
tution of  the  suit.  On  that  issue,  the 
Deputy  Collector  found  in  these  words  : 
"  Then  he  admitted  in  his  deposition  that, 
"  since  his  purchase  of  the  land  in  1854,  he 
u  has  never  collected  rent  from  the  defendant. 
"  On  the  contrary,  during  these  14  years,  the 
"  defendant  had  paid  rent  to  the  intervenors, 
"  and  that  the  rent-receipts  even  for  1273 
"  were  granted  by  them  on  receipt  of  rent 
u  from  him.  The  question,  therefore,  as  to 
"  which  of  these  parties  (plaintiff  or  inter- 
"  venor)  were  in  receipt  and  enjoyment  of 
"  rent  of  the  disputed  land  prior  to  the  in- 
"  s>titu;ion  of  the  suit,  needed  no  further 
"  enquiry."  It  seems  to  me  that  a  trial  and 
finding  of  the  description  in  the  Revenue 
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Court,  is  worth  a  dozen  Such  witnesses  and 
such  collections  of  dakhilahs  as  we  have  had 
produced  in  this  case,  and  1  think  it  clear 
that  this  device  of  getting  nominal  posses- 
sion through  Shurfoonissa  of  the  5-annas 
share  was  an  after-thought,  subsequent  to 
the  proceedings  in  the  Collector's  Court,  and 
has  been  planned  for  the  purposes  of  the 
present  suit  in  order  to  avoid  limitation.  I 
think,  therefore,  that  in  respect  of  .the  5- 
annas  share  the  judgment  of  the  Sub- 
ordinate Judge  ought  to  be  reversed,  and  the 
plaintiff's  suit  to  that  extent  dismissed  with 
costs. 

Glover \  J. — I  concur  in  thinking  that  the 
plaintiff's  suit  ought  to  be  dismissed  in  so 
far  as  it  relates  to  the  5-annas  share  of  the 
property. 


The  8th  March  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges. 

Multifariousness — Sections  8  and 359,  Act  VIII. 

of  1859. 

Case  No.  178  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  27th  April  1869. 

Mr.  J.  P.  Wise  (Plaintiff),  Appellant, 

versus 

Gureeb  Hossein  Chowdhry  and  dthers 
(Defendants),  Respondents. 

Messrs.  G.  C.  Paul  and  C.  Gregory  and 
Baboos  Sreenalh  Dass  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos  Grish  Chunder  Ghose,  Nursing 
Chunder  Mitter,  and  J ogendronaih  Bose 
for  Respondents. 

In  a  suit  to  have  certain  properties  declared  liable  for 
the  amount  of  certain  decrees,  plaintiff's  case  being  that 
the  properties  were  those  of  his  judgment-debtor  and  had 
passed  intact  to  his  admitted  representative,  the  other 
defendants  being  men  of  straw,  fraudulently  set  up  as 
ostensible  purchasers : 

m  Hclo  that  plaintiff  had,  in  reality, but  one  cause  of  ac- 
tum against  one  party ;  that  even  if  his  suit  had  been 
nnttifarious,  the  defect  or  irregularity  was  not  under 
the  circumstances  such  as  to  warrant  his  being  put  out 
of  Court.' 

Hobhouse,  J. — To  understand  thoroughly 
the  matters  in  contention  in  this  suit,   it 
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is  necessary  to  state  that  there  were  five 
decrees  outstanding  against  one  Jakee  Chow- 
dhry, father  of  the  present  defendant  Gureeb 
Hossein  These  decrees  are  of  date  the 
28th  February  1852,  the  13th  August  1855, 
the  31st  May  1843,  another  of  13th  August 
1855,  and  the  fifth  of  date  the  19th  August 
1853.  The  plaintiff  became  the  purchase? 
of  these  decrees,  and  he  institutes  the  pre- 
sent suit  to  have  it  declared  that  the  pro- 
perties included  in  the  schedule  to  his  plaint 
might  be  made  liable  for  the  amount  of  the 
decrees  in  question.  The  properties,  it  is 
admitted,  were  originally  the  properties  of 
Jakee  Chowdhry,  the  judgment-debtor.  It 
is  also  admitted  that  Gureeb  Hossein  is  the 
son  and  representative  of  the  said  Jakee 
Chowdhry,  and  it  is  further  not  denied  that 
if  the  said  Gureeb  Hossein  is  found  to  be 
the  person  at  present  beneficially  interested 
in  those  properties  and  in  the  possession 
and  enjoyment  of  them,  then  he,  as  the  said 
possessor,  is  bound  to  the  extent  of  the  pro* 
perties  to  satisfy  the  decrees  against  Jakee 
Chowdhry.  But  Gureeb  Hossein  is  not  the 
sole  defendant  in  the  cause.  There  are 
other  defendants  who  are  admittedly  more 
or  Less  ostensibly  the  owners  of  the  said 
properties,  and  they  have  contended  that 
the  suit  against  them  cannot  proceed  for  va- 
rious causes.  In  the  first  instance,  they  say, 
or  rather  they  said  in  the  Court  below,  that 
the  decrees  on  the  basis  of  which  the  plainU 
iff  sued  were  one  and  all  of  them  barred 
by  the  application  of  the  Statute  of  Limita* 
tion,  and  that  this  being  so,  the  plaintiff 
had  no  locus  standi  in  the  Court. 

The  second  objection  they  make  is,  that 
the  suit  will  not  lie  by  reason  of  its  multi- 
fariousness ;  and  the  last  objection  is,  that  the 
plaintiff  has  failed  to  prove  that  Gureeb  Hos- 
sein is  the  person  at  present  in  enjoyment  and 
possession  of  the  properties  in  question. 

The  Court  below  has  found  against  the 
plaintiff,  and  has  dismissed  his  suit  upon 
each  and  all  of  these  objections,  and  the 
plaintiff  now  comes  up  to  this  Court  in 
regular  appeal  against  that  decision. 

To  clear  the  case  for  a  decision  upon  the 
points  which  are  now  really  in  issue,  we  may 
say  at  once  that  Mr.  Paul,  the  learned  Counsel 
for  the  plaintiff,  appellant,  has  admitted  that 
the  decree  of  the  19th  August  1853  appearj 
to  be  barred  by  the  application  of  the 
Statute  of  Limitation,  and  he  also  admit* 
that  upon  the  merits  he  has  failed  to  prove 
that  the  property  called  talook  No.  1,  ftaj 
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Narain  Sein,  is  in  the  possession  and  enjoyment 
of  the  defendant  Gureeb  Hossein.  Whatever 
Other  decision,  therefore,  we  may  come  to  in 
the  case,  we  must  at  once  say  first,  that  the 
property,  talook  No.  i,  Raj  Narain  Sein, 
cannot  be  declared  liable  for  the  amount 
of  any  of  the  decrees  on  the  strength  of 
which  the  plaintiff  sues ;  and,  secondly,  that 
none  of  the  properties  in  suit  can  be  declared 
liable  for  satisfaction  of  the  decree  of  date 
the  19th  August  1853. 

We  had,  when  the  case  was  first  heard 
by  us  on  the  15th  December  last,  consider- 
able doubt  as  to  whether  or  not  the  whole 
of  the  decrees  on  which  the  plaintiff  bases 
his  suit  were  barred  by  the  application  of 
the  Statute  of  Limitation.  We,  therefore, 
sent  for  the  execution-records  of  all  those 
decrees,  and  having  had  those  records  now 
placed  before  us,  and  having  given  to  the 
learned  Counsel  on  the  one  side,  and  to  the 
pleaders  on  the  other  side,  the  fullest  oppor- 
tunity of  examining  those  records,  we  now 
note  that  whilst  the  learned  Counsel  for 
the  appellant  admits,  as  we  have  said  be- 
fore, that  the  decree  of  the  19th  August  1853 
Is  barred  by  the  application  of  the  Statute 
6f  Limitation,  we  also  note  that,  on  the 
Other  hand,  the  pleaders  for  the  defendants, 
respondents,  admit  that  none  of  the  other 
decrees  on  which  the  plaintiff  relies  are  so 
barred. 

'  The  next  point,  then,  which  we  have  to 
determine  is  the  question  of  multifarious- 
ness, and  on  this  point  we  observe  that  the 
words  of  section  8,  Act  VIII.  of  1859,  on 
which  the  pleaders  for  the  respondents  rely, 
are  these :  "  Causes  of  action  by  and  against 
."  the  same  parties,  and  cognizable  by 
"  the  same  Court,  may  be  joined  in  the  same 
"suit,  provided  the  entire  claim  in  respect 
"of  the  amount  or  value  of  the  property 
"in  suit  do  not  exceed  the  jurisdiction  of 
"  such  Court."  Now,  by  the  terms  of  this 
Section,  it  is  requisite,  in  order  that  suits 
.based  on  different  causes  of  action  may  be 
joined  in  the  same  suit,  that  the  causes  of 
action  should  be  against  the  same  parties 
and  cognizable  by  the  same  Court,  and  that 
the  entire  claim  in  respect  of  the  value  of 
the  property  in  suit  should  not  exceed  the 
jurisdiction  of  the  Court.  Now  here,  it  is 
true  in  one  sense  that  the  parties  are  differ- 
ent parties,  and  that  the  causes  of  action 
against  those  parties  are  not  always  the 
same  causes,  but,  in  truth,  substantially  there 
is  no  real  multifariousness,  for  the  plaint- 
iff's  case    is    this :    He    says   that  under 


the  decrees,  a  certain  sum  of  money  is 
due  to  him  from  one  Jakee  Chowdhry.  He 
says  also,  and  it  is  not  denied  by  the  other 
side,  that  the  properties  which  he  seeks  to 
have  declared  liable  for  those  decrees  were 
the  properties  of  Jakee  Chowdhry.  He  fur- 
ther says  that  those  properties  have  passed 
intact  direct  from  Jakee  Chowdhry  to  Jakee 
Chowdhry's  admitted  representative  Gureeb 
Hossein, ;  that  Gureeb  Hossein  holds  those 
properties  as  such  representative,  and  that 
the  other  defendants  in  the  cause  are  nothing 
better  than  so  many  men  of  straw,  fraudu- 
lently set  up  by  Gureeb  Hossein  to  prevent 
the  plaintiff  from  recovering  the  moneys  due 
upon  his  decrees ;  and  that  it  is  only  because 
those  persons  have  been  set  up  as  ostensible 
purchasers  and  owners  of  the  said  properties, 
that  he  has  made  them  parties  to  the  suit, 
and  that,  in  reality,  there  is  but  one  party  to 
the  suit,  vtz.t  Gureeb  Hossein.  If,  therefore, 
he  should  be  able  to  prove  that  the  defend- 
ants other  than  Gureeb  Hossein  are  mere 
men  of  straw,  then  it  cannot  be  said  that  he 
has  joined  several  causes  of  action  against 
different  parties  in  one  suit,  for,  in  reality, 
he  has  but  one  cause  of  action  against  one 
party,  viz.,  Gureeb  Hossein,  and  the  only 
cause  of  action  that  he  has  against  the  other 
defendants  in  the  cause  is  the  fact  that  they 
have  falsely  allowed  themselves  to  be  set  up 
as  real  owners  of  the  property  by  Gureeb 
Hossein,  whereas,  in  truth,  Gureeb  Hossein 
is  the  only  party  beneficially  interested  in 
the  properties  and  in  the  suit.  We  think 
that  this  contention  is  a  sound  one,  and  even 
if  wc  did  not  do  so,  we  should  not  in  this 
particular  case  have  put  the  plaintiff  alto- 
gether out  of  Court  by  reason  of  what  has 
been  called  the  multifariousness  of  his  suit.  It 
may  be  that  it  was  a  defect  or  irregularity 
in  the  procedure  by  which  he  included  these 
several  parties  all  in  one  suit ;  and  although, 
as  we  have  intimated  above,  we  hardly  know- 
how,  under  the  peculiar  circumstances  of  this 
case,  he  could  have  done  otherwise,  yet  any- 
how, looking  to  the  provisions  of  Section  350 
of  Act  VIII.  of  1859,  we  cannot  say  that 
the  defect  or  irregularity,  if  it  is  such,  has 
affected  either  the  merits  of  the  case  or  the 
jurisdiction  of  the  Court.  We  think,  there- 
fore, that  the  objection  on  the  ground  of 
multifariousness  is  not  a  sufficiently  good 
objection  to  prevent  us  from  coming  to  a 
decision  upon  the  real  merits  of  the  case. 
These  merits  may  shortly  be  put  in  this 
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We  reverse  the  judgment  of  the  Court 
below,  and  declare  that  the  plaintiff  is  en- 
titled to  have  the  properties  in  suit,  except 
the  property,  talook  No.  1,  Raj  Narain  Sein, 
made  liable  for  the  amount  of  his  decrees 
of  the  28th  February  1852,  of  the  31st 
May  1843,  and  two  decrees  of  date  the  13th 
August  1855.  We  think  that  the  defendants, 
except  those  below  referred  to,  must  pay  the 
costs  of  the  Court.  The  respondents  repre- 
senting the  estate  of  Raj  Narain  Sein  and 
the  respondent  Dino  Nath  Bhournick  must  of 
course  obtain  their  costs  in  the  Court  below 
and  in  this  Court  from  the  plaintiff. 


The  9th  March  1 870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Damages— Section  6,  Act  XI.  of  1865. 

Case  No.  2276  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  plh 
July  i86g,  reversing  a  decision  of  the 
Moonsiff  of  Soory,  dated  the  30th  April 
1869. 

Gopal  Sumokar  (Plaintiff),  Appellant, 

versus 

Goyaram  Sircar  and  another  (Defendants), 

Respondents. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Appellant. 

Baboo  Lukhee  Churn  Bose  for  Respondents. 

A  suit  to  recover  money  which  plaintiff  paid  for  de- 
fendant is  in  the  matter  or  a  suit  for  damages  as  describ- 
ed in  Section  6  of  the  Small  Cause  Court  Act. 

Jackson,  J. — There  seems  to  be  no  ground 
whatever  to  doubt  that  this  is  a  suit  of  a 
nature  cognizable  by  the  Small  Cause  Courts, 
and  therefore  that  no  special  appeal  lies  to 
this  Court.  The  suit  was  for  98  rupees 
damages,  which  the  plaintiff  asserted  he  had 
paid  for  the  defendants,  and  which  he,  there- 
fore, claimed  to  recover  from  them.  This 
is  clearly  a  suit  in  the  nature  of  a  suit  for 
damages  as  described  in  Section  6  of  the 
Small  Cause  Court  Act. 

The  special  appeal  is  dismissed  with 
costs. 


The  9th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges. 

Invalid  decree — Sale  in  execution. 

Reference  to  the  High  Court  by  the  Official 
™g  Judge  of  the  Small  Cause  Court  at 
R/inaghat. 

Golam  Asgur,  Plaintiff, 
versus 

Luckee  Monee  Debee  and  others, 
Defendants. 

A  sale  in  execution  of  a  decree  is  vitiated  by  the 
circumstance  of  the  decree  being  at  the  time  of  sale 
invalid,  e.  g.y  barred  by  limitation. 

Reference. — Plaintiff  had  got  a  decree 
against  Ram  Dhun  Mud  duck,  and  after- 
wards defendants  in  execution  of  a  decree 
which  they  held  against  plaintiff,  put  up 
for  sale,  and  themselves  purchased,  the  plaint- 
iff's decree  against  Mudduck.  Meantime, 
a  litigation  was  going  on  between  plaintiff 
and  defendants  in  reference  to  the  decree 
which  the  latter  held  against  the  former,  and 
which  was  finally  held  to  be  barred  by  limit- 
ation, but  before  this  consummation  was 
arrived  at,  defendants  had  sold  and  them- 
selves bought  in  plaintiff's  decree  against 
Mudduck.  Plaintiff  now  sues  them  for  the 
amount  of  that  decree  with  interest. 

Defendants,  admitting  all  the  facts  stated 
above,  plead  that  when  their  decree  against 
plaintiff,  in  execution  of  which  plaintiff's 
decree  against  Mudduck  was  sold  and  bought 
in  by  them  (defendants),  was  declared  barred 
by  limitation,  every  thing  done  in  execution 
of  it  becomes,  ipso  facto,  void — among  the 
rest  the  sale  and  purchase  by  them  (defend- 
ants) of  the  decree  against  Mudduck  ;  and 
that  plaintiff  has  reverted  to  his  original  posi- 
tion as  decree- holder,  and  can  execute  the 
decree  against  Mudduck,  no  part  of  which 
has  been  satisfied  by  the  latter,  and  which  is 
still  in  full  force,  and  that  defendants  have 
no  objection  to  his  doing  so,  so  that,  in  fact, 
plaintiff  has  suffered  no  injury  at  all. 

The  first  question  is  whether  the  in- 
validation #  of  defendants'  decree,  ipso  facto, 
voids  the  sale  in  execution  of  it  of  plaint- 
iff's decree  against  Mudduck,  and  remits 
plaintiff  to  his  original  position  as  holder  of 
that  decree.     If  so,  he  has  of  course  no  right 
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of  action  in  this  Court,  because  his  decree 
against  Mud  duck  being  still  unexecuted  and 
not  barred  by  limitation,  he  will  be  in  as 
good  a  position  with  regard  to  it  as  ever, 
and  will  have  suffered  no  loss  by  defendants' 
proceedings.  But  if,  notwithstanding  the 
judgment  on  limitation,  the  sale  remains 
valid,  he  will  have  been  deprived  of  all 
benefit  from  his  decree.  I  am  of  opinion 
that  the  fact  of  the  decree  held  by  defend- 
ants against  plaintiff  having  been  finally 
declared  barred  by  limitation  did  not  invalid- 
ate the  sale  in  execution  of  it  of  plaintiff's 
decree  against  Mudduck. 

It  has  been  held  by  the  High  Court  in 
Chunder  Kant  Surma  versus  Bissessur  Sur- 
ma, 7  Weekly  Reporter,  page  312,  that  a 
sale  under  a  decree  to  a  bond-fide  purchaser  is 
valid  notwithstanding  that  the  decree  may  be 
reversed  on  appeal ;  and  it  has  also  been 
beld  on  the  analogy  of  that  case,  in  Jan  AH 
versus  Jan  Ali  Chowdhry,  10  Weekly  Re- 
porter, page  154,  that  a  bond-fide  sale  under 
a  decree  set  aside  upon  review  is  equally 
blinding.  These  rulings  seem  to  apply  to  the 
present  'case.  The  purchase  by  defendants 
in  execution  of  their  own  decree  against 
plaintiff  of  the  decree  which  the  latter  held 
against  Mudduck  was  a  bond-fide  purchase. 
The  fact  that  they  were  proceeding  upon  a 
decree  which  was  subsequently  declared 
barred,  does  not,  I  think,  impeach  the  bona 
fides  of  their  purchase. 

The  second  question  is,  supposing  that  the 
sale  of  the  decree  against  Mudduck  remains 
valid,  notwithstanding  that  the  decree  in 
course  of  which  that  sale  took  place  was 
subsequently   set   aside,    is   plaintiff's    pro- 

Kr  remedy  a  suit  in  this  Court,  or  is  he 
rred  by  Section  11,  Aft  XXIII.  of  1861  ? 
If  the  first  question  be  answered  in  the 
negative,  plaintiff  has  manifestly  suffered  a 
wrong  for  which  he  should  have  a  reme- 
dy somewhere.  It  is  contended  that  his 
proper  course  after  getting  the  judgment  on 
limitation  was  to  have  applied  to  the 
Moonsiff  to  set  aside  the  sale,  in  which  case 
he  would  have  reverted  to  his  original  posi- 
tion as  decree-holder  against  Mudduck  ;  and 
it  is  evident  that  by  being  allowed  to  sue 
defendants  in  this  Court  he  may  possibly  be 
put  in  a  better  position  than  if  the  sale  was 
set  aside,  because  Mudduck  may  be  a  man 
Of  straw  against  whom  the  decree  may  have 
had  merely  a  nominal  value,  whereas  if 
defendants  are  people  of  substance  plaintiff 
will  be  able  to  levy  the  full  amount. 


On  this  point,  viz.,  whether  plaintiff's 
proper  course  was  to  have  applied  to  the 
Moonsiff  to  set  aside  the  sale  or  to  bring 
his  action  in  this  Court,  I  am  unable  to  find 
any  precedent  strictly  in  point.  There  are 
two  rulings  which  lay  down  that  money 
collected  in  execution  of  a  decree  which 
was  subsequently  reversed  cannot  be  made 
the  subject  of  a  separate  suit ;  Nursingh 
Churn  Sein,  2  Weekly  Reporter,  275,  and 
Judoonath  Gossain,  4  Weekly  Reporter, 
66;  but  I  hardly  think  these  applicable  to 
the  present  case,  which  is  for  something 
more  than  the  return  of  money  wrongly  col- 
leted. 

After  the  best  consideration  I  can  give 
the  case,  I  think  that  the  sale  cannot  be 
held  to  have  fallen  to  the  ground  by  the 
reversal  of  the  decree  in  execution  of  which 
it  took  place,  and  that  such  being  the  case 
the  complaint  of  plaintiff  could  not  be 
brought  within  the  scope  of  Section  11  of 
Act  XXIII.  of  1 86 1.  Under  these  circum- 
stances, I  think  plaintiff  entitled  to  sue  in 
this  Court;  but  on  the  petition  of  defend- 
ant's pleader  I  have  referred  the  two  ques- 
tions stated  above  for  the  opinion  of  the 
High  Court. 

Judgment  of  the  High  Court. 

Jackson,  J. — In  this  case,  the  first  of  the 
two  questions  raised  by  the  Officiating 
Judge  of  the  Small  Cause  Court  at  Rana- 
ghat  is  the  only  one  which  it  seems  neces- 
sary to  answer.  That  question  is,  whether 
the  invalidation  of  the  defendants'  decree 
voids  the  sale  made  in  execution  of  it  of 
the  plaintiff's  decree  against  Mudduck. 

The  circumstances  were  that  the  plaintiff 
Golam  Asgur  had  got  a  decree  against 
Mudduck,  and  afterwards  the  defendants 
Luckhee  Narain  and  others,  who  held  an- 
other decree'  against  the  plaintiff  Golam 
Asgur,  sold  and  became  themselves  the  pur- 
chasers of  the  first  mentioned  decree  against 
Mudduck.  It  afterwards  turned  out  that 
the  decree  which  Luckhee  Narain  and 
others  held  against  Golam  Asgur  was  barred 
by  limitation.  The  question,  therefore,  is, 
whether  the  circumstance  that  the  execu- 
tion of  the  decree  under  which  that  sale 
took  place  was  barred  by  lapse  of  time  in- 
validated all  that  took  place  in  that  execu- 
tion. 

It  seems  to  me  quite  clear  that  it  did. 
In  the  cases  referred  to  by  the  Judge  of  the 
Small  Cause  Court  the  facts  were  otherwise. 
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In  those  cases  the  sale  took  place  under  a 
decree  which,  at  the  time  of  the  sale,  was  in 
force  and  valid,  and  consequently  the  Court 
in  selling  the  property  acted  with  jurisdic- 
tion ;  and  the  circumstance  that  the  decree 
was  afterwards  reversed  on  appeal  or  upon 
a  review  of  judgment  would  not  vitiate 
what  was  done  under  the  decree  before  re- 
versal, or  divest  the  Court  of  its  jurisdic- 
tion to  do  that  which  it  did.  In  the  present 
case,  it  appears  that  at  the  time  of  the  sale 
the  execution  of  the  decree  under  which 
the  sale  took  place  had  been  barred  by  limit- 
ation. The  Court  was  therefore  incompe- 
tent to  execute  that  decree,  or  to  do  any 
thing  under  it.  The  sale,  therefore,  natural- 
ly, like  every  thing  else  done  in  that  stage 
of  the  proceedings  and  after  the  bar  of 
limitation  had  occurred,  fell  to  the  ground. 
Under  these  circumstances,  the  plaintiff,  it 
is  clear,  is  not  in  any  way  injured  by  what 
took  place,  and  has  no  cause  of  action 
against  the  defendant. 

Fhear,  J. — It  has  before  occurred  to  me 
to  draw  a  distinction  between  the  case  ot 
a  sale  effected  in  execution  of  a  decree 
which  was  valid  at  the  time  of  the  sale,  and 
a  sale  in  •  execution  of  a  decree  which  is 
afterwards  pronounced  by  a  competent  Court 
to  have  been  an  invalid  decree  at  the  time 
of  that  sale.  At  this  moment  I  am  unable 
to  refer  to  the  particular  cases  in  which  this 
distinction  has  been  drawn,  but  1  am  pretty 
sore  that  more  than  one  is  reported  in  our 
books  of  report.  I  concur  in  the  judgment 
pronounced  by  Mr.  Justice  Jackson. 


The  9th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges. 

Growing  crops  —  Immoveable  property. 

Reference  to  the  High  Court  by  the  Officiat- 
ing 7udge  °f  ihe  Small  Cause  Court 
at  Ktshnaghur. 

Gopal  Chunder  Biswas,  Decree-holder, 

versus 

Rumzan  Sirdar  and  another,  Judgment- 
debtors, 

» 

Growing  crops  come  within  the  category  of  im move- 
able property,  notwithstanding  that  for  the  purposes  of 
the  Registration  Act  they  have  been  dealt  with  as 
though  they  constituted  moveable  property. 


1 


Reference. — Under  Section  1,  Act  X.  of 
1867,  I  have  the  honor  to  refer  the  follow- 
ing question  for  the  opinion  of  the  Hon'ble 
Judges  of  the  High  Court : — 

Decree-holder  has  applied  for  attachment 
of  a  standing  crop  of  3  beegahs  15  cottahs 
of  linseed,  and  4  beegahs  9  cottahs  of  ur- 
hur  belonging  to  his  debtor.  The  question 
is  whether,  under  Section  19,  Act  XI,  of 
1865,  growing  crops  can  be  held  to  be  per- 
sonal or  moveable  property,  so  that  attach- 
ment can  issue  against  them  from  this  Court. 
It  has  been  held  by  the  High  Court  that 
personal  and  moveable  in  this  Section  must 
be  taken  to  be  synonymous  terms,  and  that 
moveable  property  means  property  capable 
of  being  moved  in  its  existing  state.  (Raj 
Chunder  Bose  versus  Dhurna  Chunder  Bose, 
10  Weekly* Reporter,  page  416.)  This  is  not 
the  case  with  regard  to  a  growing  crop  which 
has  to  be  cut  before  it  can  be  removed,  and 
there  is  a  ruling  of  the  Bombay  High  Court, 
reported  at  Volume  IV.,  Madras  Jurist, 
page  454,  quoted  from  5  Bombay  High 
Court  Reports,  page  90,  which  declares 
that  "  crops  which  have  not  been  severed 
"from  the  ground  are  not  moveable  proper- 
ty within  the  meaning  of  the  terms  as 
u  used  in  Section  19  of  Act  XI.  of  1865 — 1st 
"July  1868." 

On  the  other  hand,  in  Section  2,  Act  XX. 
of  1866,  growing  crops,  standing  timber, 
&c,  are  declared  to  be  moveable  property 
Notwithstanding  this,  I  am  of  opinion  that 
the  question  which  I  have  proposed  shonld 
be  answered  in  the  negative,  and  as  it  is  a 
matter  of  some  importance  and  likely  to  be 
of  frequent  recurrence,  I  have  submitted 
it  for  the  High  Court's  opinion. 

Judgment  of  the  High  Court.  • 

Jackson,  J. — In  answer  to  the  question 
put  by  the  Small  .Cause  Court  at  Kishna- 
ghur,  I  think  it  clear  that  growing  crops 
come  within  the  category  of  immoveable 
property  and  not  within  that  of  moveable 
property;  and  that  the  Small  Cause  Court 
should  follow  the  decision  which  the  Judge 
has  himself  cited.  In  further  support  of 
the  view  taken  in  this  decision,  I  may  refer 
to  the  language  of  Act  I.  of  1868,  otherwise 
called  the  General  Clauses  Act  of  1868, 
which  declares  in  the  5th  Clause  of  Section 
2  that  immoveable  property  in  all  the  Acts 
made  by  the  Governor-General  in  Council, 
after  this  Act  came  into  operation,  "  shall 
"  include  lands,  benefits  to  arise  out  of  land, 
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"and  things  attached  to  the  earth,  or  per- 
"  manently  fastened  to  any  thing  attached  to 
"the  earth;"  and  in  the  6th  Clause,  it  is 
stated  that  "  moveable  property  shall  mean 
property  of  every  description  except  im- 
moveable property."  This  view  is  not 
affected  by  the  fact  that  for  the  purposes 
of  the  Registration  Act  the  Legislature 
has  dealt  with  growing  crops  as  though 
they  constituted  moveable  property. 


The  9th  March  1870. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges, 

Criminal  conviction— Suit  for  damages. 

Reference  to  the  High  Court  by  the  Judge  of 

the  Small  Cause  Court  at  Jessore. 

Kazee  Koibutoollah,  Plaintiff, 

versus 

Motee  Peshakur  and  others,  Defendants, 

A  party  whose  conviction  before  a  Criminal  Court 
is  reversed  on  appeal,  and  he  himself  released  from 
confinement,  cannot  maintain  a  suit  against  the  com- 
plainant for  damages  to  his  personal  honor,  unless  he 
can  prove  that  the  complainant  had  no  reasonable  and 
probable  cause  for  making  the  complaint  and  charge. 

Reference.— This  is  an  action  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ants the  sum  of  Rupees  50  under  the  cir- 
cumstances set  forth  in  the  plaint,  which 
runs  as  follows : — 

"Suit  laid  at  Rupees  50  on  account  of 
the  compensation  of  damage  done  to  the 
plaintiff,  affecting  the  personal  honor  of 
the  same.  The  first  defendant,  the  wife  of 
Shahamutoollah  Khundkar,  at  the  allure- 
ment and  evil  counsel  of  the  abettor-defend- 
ants, left  the  said  Khundkar's  house  with 
the  several  ornaments  given  to  her  by  him 
and  put  up  at  the  abode  of  the  defendant  No. 
2.  Whereupon,  the  said  Khundkar  having 
been  informed  of  the  fact,  lodged  a  com- 
plaint at  the  Thannah,  and  the  plaintiff 
having  given  evidence  against  her,  the  first 
defendant,  in  collusion  with  the  other 
defendants,  brought  a  false  suit  against 
the  plaintiff  as  well  as  the  said  Shahamut- 
oollah on  the  9th  December  last,  charging 
both  with  stealing  her  ornaments.  After- 
wards, at  the  trial  of  the  case,  the  Deputy 
Magistrate,  Baboo  Sctulnath  Bose,  sentenced 
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both  the  plaintiff  and  Shahamutoollah  on 
the  4th  January  to  six  months'  imprison- 
ment ;  so  they  were  both  cast  in  jail,  where 
having  suffered  hardship  and  inconvenience 
up  to  20th  January,  they  preferred  an 
appeal  before  the  Magistrate,  and  having 
been  found  innocent  in  his  decision  they 
were  released  on  that  date.  Now,  as  the 
plaintiff  is  a  man  of  respectability  and 
high  in  rank  in  the  community  of  his  own 
caste,  and  is  possessed  of  several  resumption 
talooks,  mourosee  and  gantee  j  urn  mas, 
&c,  and  is  a  person  of  good  behaviour  and 
of  sufficient  affluence,  and  lives  on  the 
income  arising  out  of  his  properties ;  and 
as  the  defendants  falsely  accused  him  of 
theft,  the  plaintiff  had  to  endure  both 
mental  and  physical  grievances,  and  had 
suffered  the  hardships  of  the  jail,  and  his 
personal  honor  has  been  affected.  The 
compensation  of  the  damage  of  his 
personal  honor  may  be  Rupees  500;  but  as 
there  is  no  probability  of  that  amount 
being  realized  from  the  defendants,  the 
plaintiff  lays  his  claim  at  Rupees  50  as 
compensation,  and  prays  to  have  the 
same  recovered  with  costs  of  suit  from  the 
defendants  on  the  strength  of  proofs." 

I  have  admitted  the  plaint  subject  to  the 
opinion  of  the  Hon'ble  the  Judges  of  the 
High  Court,  whether  such  a  suit  falls 
within  the  3rd  Exception  in  Clause  3, 
Section  6  of  Act  XL.  of  1865,  and  is,  there- 
fore, not  cognizable  by  the  Small  Cause 
Court. 

I  think  the  jurisdiction  entirely  turns  upon 
the  meaning  to  be  given  to  the  words  "per- 
sonal injury"  in  the  exception  referred  to. 

Now,  I  find  that  the  Bengalee  translation 
for  the  words  "personal  injury,"  as  given 
by  Mr."  Robinson  in  his  Dictionary  of  Law 
and  other  Terms  are  as  follows :  *rfi*fhp 
^Tfa  1  •strcfl  csi?  or  -aim*  and  if  the  words  are 
used  in  this  their  Indian  sense  in  the  Section 
referred  to,  I  think  there  can  be  no  doubt 
that  the  suit  as  laid  is  cognizable  by  a  Small 
Cause  Court,  and  that  the  words  "  personal 
injury"  only  include  direct  bodily  injury  or 
injury  to  the  person,  such  as  assault  and 
battery,  and  do  not  include  injuries  which 
affected  a  man's  health  or  a  man's  reputation 
or  good  name,  or  for  imprisonment  when  not 
under  color  of  process. 

If  the  words  "personal  injury"  are  used 
in  the  sense  in  which  " torts  to  the  person" 
are  used  in  the  English  Law-books,  then  I 
think  the  action  is  not  cognizable  by  a  Small 
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Cause  Court  without  an  allegation  of  pe- 
cuniary damage;  as  torts  to  the  person  in- 
clude, first,  bodily  injuries,  whether  direct, 
as  assault  and  battery,  or  consequential,  re- 
sulting from  negligence  or  otherwise ;  se- 
condly, injuries  to  the  health  or  comfort  of 
an  individual;  and,  thirdly,  torts  which 
affect  personal  liberty. 

There  appear  to  be  conflicting  rulings 
of  the  High  Court  as  to  the  Court  in  which 
a  suit  for  damages  for  an  alleged  "  personal 
injury,"  where  there  is  no  allegation  in  the 
plaint  as  to  pecuniary  damage  having  been 
sustained,   will   lie.     In   the   case   noted    in 

the      margin,     it     was 

Pran  Kisto  Bancrjee  held  by  Kemp  and  E. 
■versus  Nuddear  Chand  Jackson,  JJ.,  that  a 
Chatterjee,  Weekly  Re-  ..  e      ri»rna<rM  on  ar 

porter.  Civil  Ruling,  suit  ior  damages  on  ac- 
Vohime  X.,  page  115.  count  or  a  false  and  ma- 
licious charge  brought 
against  plaintiff  in  a  Criminal  Court  is 
not  cognizable  by  a  Court  of  Small  Causes ; 

but    in    the    case    also 

Phoolbasee  Koer  vs.  noted  in  the  margin 
Parjum  Singh,  Weekly      whj   h  tj        f 

Reporter,  Civil  Rulings,       ,  . 

Volume  XII.,  page  369.     damages  for  mere  abuse, 

or  threatening  lan- 
guage, Glover,  J.,  whilst  concurring  with 
Macpherson,  J.,  in  dismissing  the  appeal  on 
the  ground  that  plaintiff  is  not  entitled  to 
damages  for  mere  abuse,  i.  e.,  abusive  lan- 
guage, without  proof  of  any  damage,  says : 
**  But  I  also  think  that  the  objection  taken  in 
**  cross-appeal  is  a  good  objection,  namely, 
"  that  this  being  a  suit  for  damages  coming 
"  under  Section  6  of  the  Small  Cause  Court 
"  Act,  no  special  appeal  to  this  Court  lies 
u  from  the  decision  of  the  Court  below.  It 
"  appears  to  me  clear  that  the  term  '  damages ' 
"  in  that  Section  includes  a  case  of  this  sort, 
"  for  the  utmost  that  is  said  to  have  been 
"  done  by  the  defendant  is  that  he  threatened 
"  the  plaintiff,  after  abusing  her,  with  a  la/lee. 
"  Now,  the  only  exception  to  Section  3  is  in 
"  cases  for  the  recovery  of  damages  on  ac- 
'*  count  of  'personal  injury.'  In  this  case, 
"  the  mere  threatening  with  a  la/lee  does 
"  not,  I  think,  amount  to  personal  injury, 
"and  I  am,  therefore,  of  opinion* that  this 
"  case  was  of  a  nature  cognizable  by  a  Court 
'*  of  Small  Causes,  and  that  no  special  appeal 
"  lies  to  this  Court."  And  Markby,  J.,  in 
Dhurmo  Doss  Koondoo  versus  Koylas  Kami- 
nee  Dossia,  Weekly  Reporter,  Civil  Rulings, 
Volume  XII.,  page  373,  was  of  opinion  that, 
in  a  suit  for  damages  for  defamation  of  cha- 
racter, it  is  necessary  to  presume  that  actual 
pecuniary  damage  has  resulted,  and  thai, 
therefore,  the  suit  is  within  the  jurisdiction 


of  the  Small  Cause  Court ;  as  he  says  :  "  The 
Ci  first  question  which  arises  in  this  case  is 
"  whether  or  no  any  special  appeal  will  lie, 
11  the  suit  being  one  founded  upon  defamation 
"  in  which  the  damages  claimed  are  Rs.  500. 
(i  Precisely  this  question  has  arisen  in  two 
"  cases  which  have  come  recently  before  my- 
"  self  sitting  with  Mr.  Justice  Kemp,  and 
«'  we  held  then,  upon  the  words  of  the  3rd 
"  Clause,  3rd  Exception  of  Section  6  of  the 
«'  Mofussil  Small  Cause  Court  Act,  that 
"cases  of  this  kind  were  •on  account  of  an 
"  alleged  personal  injury,  and  that  it  must 
"  be  presumed  that  actual  pecuniary  damages 
"  had  resulted  from  the  injury,  otherwise 
"  the  suit  would  not  lie  at  all,  and  that,  there- 
"  fore,  they  were  within  the  proviso  and 
"  open  to  that  exception,  that  is  to  say, 
»'  within  the  jurisdiction  of  the  Small  Cause 
"  Court.  No  case  was  cited  before  us  on 
"  either  of  these  occasions,  but  now  it  has 
"  been  brought  to  our  notice  that  a  contrary 
«•  view  has  been  taken  in  a  case  reported  in 
"  Volume  X.  of  the  Weekly  Reporter,  page 
"  114.  I  am  not  at  this  moment  prepared 
"  to  say  that  I  have  altered  my  opinion,  be- 
li  cause  it  is  not  necessary  in  the  view  which 
«'  we  take  of  the  merits  of  this  case  and  for 
"  the  purposes  of  this  case  to  adopt  any  final 
'•  view  on  that  question.  I  only  wish  to 
"  say  that,  had  I  been  aware  that  a  different 
"  view  had  been  taken  of  this  Section  of  the 
"  Small  Cause  Court  Aft  by  another  Division 
"  Bench,  I  shouKl  have  given  xthe  matter 
"  more  consideration  than  I  did  in  either  of 
"  those  cases." 

There  is  sufficient  matter  set  forth  in  the 
plaint  admitted  by  me  to  raise  t  he  presump- 
tion referred  to  by  Mr.  Justice  Markby,  as 
it  appears  that  there  was  a  trial  follow- 
ed by  conviction  and  an  appeal,  and  there- 
fore the  plaintiff  was,  no  doubt,  obliged 
to  expend  money  in  necessary  charges 
to    obtain    his    release    from    prison ;    and 

rr    .       0  I  find  that,  in  the  case 

Toolsee  Ram  versus  .     .   .      .,  . 

Nund  Kishorc  Lall  and      noted  ln  thC  margin,   It 

another,  Weekly  Re-  was  held  that  an  action 
porter,   Civil   Rulings,     l0  rec0ver  damages  for 

Volume  XII..  page  471.      ...        ,  ^     1 

v  6  illegal  arrest  where  some 

pecuniary  damage  had  resulted  was  cognizable 
by  the  Small  Cause  Court. 

As,  by  Aft  X.  of  1867,  I  am  obliged  to 
state  my  opinion,  it  is  in  favor  of  the  suit 
being  cognizable  by  a  Small  Cause  Court. 

Judgment  of  the  High  Court. 

Jackson,  J. — In  this  case,  it  seems  to  me 
that  the  point  raised  and  referred  to  us  by 
the  Judge  of  the  Small  Cause  Court  does 
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not  really  arise.  The  suit  is  for  damages 
done  to  the  plaintiff  affecting  his  personal 
honor,  and  although  it  is  stated  that  the 
plaintiff  underwent  certain  hardships,  mental 
and  physical,  and  has  been  in  jail,  that  for 
which  he  seeks  compensation  is  twice  over 
stated  as  the  damage  or  injury  to  his  person- 
al honor,  and  that  damage  is  said  to  have 
heeji  caused  by  a  complaint  which  is  now 
said  to  -have  been  falsely  made,  preferred 
against  him  by  he  defendant  in  consequence 
of  which  the  ptlairftiff  was  convicted  of  a 
criminal  offence  by  a  Deputy  Magistrate  in 
the  Jessore  district,  and  was  put  into  jail 
and  suffered  confinement,  but  was  afterwards 
on  appeal  discharged,  such  conviction  hav- 
ing been  reversed  by  the  Magistrate  of  the 
district. 

It  seems  to  me   that  the  plaintiff  could 
maintain  no  suit  upon  such  a  ground  unless 
it  were   both   alleged  and  proved  that  the 
defendant,   in   making   the    complaint    and 
charge  against  the  plaintiff,  had  no  reason- 
able and   probable    cause   for   making   the 
same.     No  such  allegation   is  made  in  the 
plaint.     Indeed,    it   is   difficult    to   suppose 
that  such    an  allegation  could  be  made,  or, 
if  made,  could  be  supported,  inasmuch  as 
the    fact   of     conviction    by    a    Magistrate 
having    Jurisdiction    seems    to    show    that 
there  must  at  any  rate,  have  been  fair  cause 
for  imputing  to  the  plaintiff  the   crime   of 
which  he  was  accused.     I  think,  therefore, 
that  the  plaint  discloses  no  sufficient  cause 
of  action.     It  is,  therefore,  unnecessary  to 
go  into  the  point  raised,    namely,    whether 
such  an  action  is  cognizable  by  the  Small 
Cause  Court. 

.  Phear,  J. — I  concur. 


The  9th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glovre, 

Judges. 

* 

Arrest  before  judgment — Sections  75  and  78,  Act 
VIII.  of  1859— Act  XV.,  1869. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  BurrisauL 

Kelaram  Majee,  Plaintiff, 

versus 

Narain  Dass,  Defendant. 

Section  75,  Act  VII I.  ot  1859,  does  not  provide  for  a 
warrant  of  arrest  before  judgment  being  taken  out 
to  secure  the  easy  execution  of  decrees,  if  such  decrees 
ace  obtained;  nor.  does  Section  78  oblige  defendants 


generally  to  give  security.  The  application  of  the 
former  Section  is  confined  to  cases  where  the  defendant 
is  about  to  remove  himself  or  his  property  beyond  the 
Court's  jurisdiction  with  the  intention  of  evasion,  ob- 
struction, or  delay,  and  the  latter  to  cases  where  defend- 
ant neither  furnishes  security  nor  offers  a  sufficient 
deposit. 

Where  a  defendant  is  detained  in  custody  under  these 
Sections,  and  the  Judge  wishes  to  have  htm  brought 
before  the  Court,  it  is  not  necessary  to  resort  to  the 
provisions  of  Act  XV.  of  1S69;  a  direction  to  the  jailor 
will  suffice. 

Reference. — The    plaintiff    in    the     case 
sued   defendant  for  money  due  to  him  on 
a  bond,  and  took  out,  under  Section  75  of 
Act  VIII,  of   1859,  a  warrant  of  arrest  be- 
fore judgment  to  secure  easy  execution  of 
decree   were   he   to   obtain   it.      Defendant, 
from  his  poor  circumstances,  failed  to  furnish 
the  security  required  by  law,  and  was  there* 
fore,  under  Section  78,  committed  to  custody 
in  the  jail.     The   case   then  came   on   for 
hearing  on  the  day  fixed  in  the   summons 
before  the  Court,   but  defendant,   from   his 
biing  confined  in    the   jail,   was   unable  to 
make  his  appearance  either  personally  or  by 
his  pleader  for  defence.     The  Court,  to  arrive 
at  a  correct  decision,  adjourned  the  case  to 
act  in  pursuance  of  Section  42  of  Act  VIII. 
of  1859,  and  para.  26  of  Circular  Order  of 
High    Court   of   29th   July    1859,   No.     23, 
in  order  to  give  defendant  the  opportunity 
of  appearing  before  the  Court  for  his  person- 
al examination  and  for  confronting  his  oppo- 
nent,   issued   an   order  for  the   production 
of   the     body    of    the   prisoner   before    the 
Court  to  the  jailor  in  the  form  prescribed 
by  Section   5  of  Aft  XV.    1869,  and  sab- 
mitted   the   same    for    counter-signature    to 
the  District  Judge  who  refused  to  do  the 
same   under  the   discretion   given  him    by 
the    said    Aft.     The    circumstances    which, 
necessitated  the  production  of  the  defendant 
before    the    Court    prior   to  any  judgment 
could  be  passed  by  it  were  then  represented 
to  the  District  Judge,  and  his  counter-signa- 
ture on  the  order  was  again  solicited.    This 
was  repeated  for  the  third  time,  but  the  Judge 
declined  to  yield  to  the  Court's  solicitation 
every  time  it  was  made,  and  impliedly  in- 
structed i£  to  decide  the  case  ex  parte  under 
Section  1 1 1  of  Aft  VIII.  of  1859. 

The  Court  still  hesitates  to  proceed  accord- 
ing to  the  way  pointed  out  by  the  District 
Judge,  because,  if  such  a  course  of  procedure 
were  to  be  invariably  followed,  it  would, 
as  it  humbly  thinks,  work  very  prejudicial- 
ly on  the  interests  of  poor  defendants  gene- 
rally, who  might  be  helplessly  dragged  to 
jail  and  there  detained  until  the  case  be 
opportunely  won  against  them  and  the  de-» 
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cree  executed  without  any  opposition  from 
them.  Thus  a  door  of  oppression,  as  the 
Court  observes,  will  be  widely  opened  to 
all  evil-meaning  plaintiffs,  who  would  come 
forward  in  numbers  before  it  with  prayers 
to  commit  their  unfortunate  opponents  to 
custody,  and  to  give  them  the  opportunity  of 
easily  accomplishing  their  malicious  ob- 
jects. 

The  District  Judge  declined  to  counter- 
sign the  order  submitted  to  him  on  the 
ground  that  Act  XV.  of  1869  contemplates 
die  attendance  of  witnesses  only,  and  not  that 
of  defendants.  But  the  wording  of  the 
preamble  to  that  Act  distinctly  provides 
facilities  for  obtaining  the  evidence  and  ap- 
pearance in  Court  of  prisoners  and  for  ser- 
vice of  process  upon  them.  The  meaning 
of  the  Legislature  involved  in  the  preamble 
appears  to  me  to  apply  to  the  appearance 
of  parties  as  well  as  of  witnesses,  and  not 
to  that  of  witnesses  alone,  in  the  absence  of 
any  special  clause  for  the  same. 

Copies  of  letters  written  and  orders  sub- 
mitted for  counter-signature  to  the  District 
Judge  are  herewith  annexed  with  his  re- 
marks thereon. 

The  judgment  of the  High  Court  was 
delivered  as  follows  by — 

Jackson,  y. — This  is  a  reference  of  a  very 
singular  character.  A  suit  was  brought 
against  the  defendant  for  money  due  upon 
a  bond,  and  thereupon  the  Judge  of  the 
Small  Cause  Court  at  Burrisaul  states  that 
"plaintiff  took  out,  under  Section  75,  Act 
"VIII.  of  1859,  a  warrant  of  arrest  before 
"judgment  to  secure  easy  execution  of 
"decree  were  he  to  obtain  it.  The  de- 
fendant, from  his  poor  circumstances, 
"failed  to  furnish  the  security  required  by 
11  law,  and  was  therefore,  under  Section 
"78,  committed  to  custody  in  the  jail." 

1  hope  that  the  Judge  in  this  case  has  done 
himself  injustice  by  reason  of  inaj>ility  to 
express  himself  clearly  in  the  English  lan- 
guage, because  Section  75,  Act  VIII.,  does 
not  provide  for  plaintiffs  taking  out  a  war- 
rant of  arrest  before  judgment  to  secure 
easy  execution  of  decrees  if  such  decrees  are 
obtained,  nor  does  Section  78  of  the  Code 
oblige  defendants  generally  to  give  security. 
Section  75  only  enables  the  Court,  on  ap- 
plication made  under  Section  74,  if,  after 
examining  the  applicant,  and  making  such 
further  investigation  as  it  may  consider 
*eewary,  it  shall  be  of  opinion  that  there 
YoU  XIII, 


is  probable  cause  for  believing  that  the  de- 
fendant is  about  to  leave  its  jurisdiction 
with  the  intent  of  evading  or  delaying  the 
plaintiff,  or  that  he  has  disposed  of  or  re- 
moved from  the  jurisdiction  of  the  Court  his 
property  or  any  part  thereof  with,  the  intent 
to  obstruct  or  delay  the  execution  of  any 
decree,  to  issue  a  warrant  to  the  proper  offi- 
cer to  enjoin  him  to  bring  the  defendant 
before  the  Court  that  he  may  show  causft 
why  he  should  not  give  good  and  sufficient 
bail  for  his  appearance ;  and  under  Section 
78,  in  the  event  of  the  defendant  neither 
furnishing  security  nor  offering  a  sufficient 
deposit,  then  he  may  be  committed  to  cus- 
tody until  the  decision  of  the  suit,  or  if 
judgment  be  given  against  the  defendant, 
until  execution  of  the  decree,  if  the  Court 
shall  so  order. 

However,  the  defendant,  accordingly,  was 
lodged  in  jail.  Thereupon,  the  suit  pro-, 
ceeded,  and  the  day  for  hearing  arrived.  It 
seems  then  to  have  occurred  to  the  Judge 
that  the  defendant  being  lodged  in  jail 
might  be  under  some  disability  as  to  de- 
fending the  suit  effectually.  He,  therefore, 
determined  to  have  the  defendant  brought 
before  him,  which,  he  seems  10  have  consi- 
dered, could  only  be  done  under  the  pro- 
visions of  Act  XV.  of  1869,  and  thereupon 
addressed  a  requisition  to  the  jailor,  which 
he  forwarded  for  counter-signature  to  the 
Judge  of  the  district. 

The  Judge,  instead  of  pointing  out  to  the 
Court  of  Small  Causes  what  seems  to  me 
to  have  been  the  proper  course  to  be  taken, 
enters  into  a  discussion  as  to  whether  the 
evidence  of  the  defendant  was  necessary 
in  this  case;  and  being  of  opinion  that  the 
defendant's  evidence  was  not  necessary, 
he  declines  to  countersign  the  requisition, 
and  returns  it  to  the  Small  Cause  Court. 

Thereupon,  the  Judge  of  the  Small  Cause 
Court  observing  that  until  summons  had 
been  served  upon  the  defendant  in  the  man* 
ner  prescribed  by  Section  1 5  of  the  same  Act, 
he  could  not  decide  whether  it  would  be 
'impossible  for  the  prisoner  to  appear,  or 
no,  directed  a  summons  to  be  served  upon 
the  defendant  under  that  Section,  niter 
which,  he  said,  further  orders  would  be 
given. 

Thereupon  the  Head  Clerk  of  the  Small 
Cause  Court  writes  a  letter  to  the  Judge, 
and  informs  him  that  the  defendant  had 
been  served  with  a  summons  under  Sec- 
tion 41,  Act  VIII.  of  1859,  and  with  a  war- 
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rant  under  Section   24*  of  the  same  Act, 

^nd  on  failure  of  giving 

*4°  Stablblinsthe    securitv    as    required    by 
"75Pis°meant.  e°"     Section  78  of  the  Act,  the 

defendant  has  been  com- 
mitted to  custody.  Thereupon,  the  Small 
Cause  Court  makes  a  renewed  application 
to  the  Zillah  Judge,  and  repeats  the  request 
that  he  will  countersign  the  order  for  the 
defendant's  appearance.  The  Judge  again 
refuses  in  the  following  words :  "  There  is  a 
distinct  power"  {vide  Section  11 1,  Act  VIII. 
Of  1859)  "  in  cases  in  which  the  defendant 
"  neither  appears  in  person  or  by  a  pleader. 
*' Section  125  simply  says  that  the  Court 
"  may  examine  a  party  to  the  suit  or  his 
"pleader.  Such  examination  is  optional. 
"The  Circular  Orders  of  1859  referred  to  are 
"  of  date  anterior  to  Act  VIII.  of  1859  com- 
a  ing  into  operation.  There  is  no  material 
u  necessity  to  summon  the  defendant  from  jail, 
'*  and  therefore  this  Court  refuses  to  counter- 
"sign  this  order/'  Apparently,  therefore, 
the  Zillah  Judge  considered  that  there  was 
ho  necessity  for  enabling  the  defendant  to 
defend  himself  in  a  suit  before  decree  was 
passed  against  him  ;  and  thereupon  the  Judge 
6i  the  Small  Cause  Court,  not  unnaturally, 
feeling  reluctant  to  pass  judgment  against 
the  defendant,  under  the  circumstances,  ap- 
plies for  the  orders  of  this  Court. 

-  The  defendant  in  this  case  was  not  a 
prisoner  under  sentence,  but  was  merely  de- 
tained in  the  Civil  Court  jail,  under  a 
warrant  of  the  Small  Cause  Court,  in  order 
to  answer  the  suit  of  the  plaintiff.  It  seems 
to  me  quite  clear  that  there  was  no  necessity 
whatever,  in  such  circumstances,  for  resort- 
ing to  the  provisions  of  Act  XV.  of  1869, 
but  that  the  Judge  had  nothing  to  do  but 
direct  the  jailor  to  bring  the  prisoner  before 
him.  Why,  under  such  circumstances,  such- 
a  correspondence  should  have  taken  place, 
why  the  Judge  should  have  refused  either  to 
Countersign  the  requisition  of  the  Small 
Cause  Court,  or  to  point  out  the  true  course 
to  be  taken,  seems  quite  inexplicable.  I 
think  we  must  answer  the  letter  of  the 
Judge  of  the  Court  of  Small  Causes  by  desir- 
ing that  he  issue  his  warrant  to  the  jailor 
to  have  the  prisoner,  confined  under  his 
previous  warrant,  brought  before  him  for 
the  purpose  of  making  his  defence  or  of  re- 
taining proper  Counsel. 

I  think  We  should  also  direct  that  this 
case  should  be  disposed  of  as  speedily  as 
possible;  and  looking  at  the  character  of 
ihe .  proceedings  which  have  taken  place,  I  J 


think  that,  as  soon  as  the  case  has  been 
decided,  the  proceedings  ought  to  be  sent 
to  this  Court  for  inspection;  and  I  think 
that  a  copy  of  the  judgment  of  this  Court 
should  be  sent  to  the  Judge  of  Backer- 
gunge. 

Glover ;  J. — I  concur. 


The  9th  March  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Enhancement  of  rent 

Case  No.  2525  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  joth  June  i86gt  reversing  a  decision 
of  the  Deputy  Collector  of  Howrah, 
dated  the  jlh  May  1869. 

Shib  Ram  Ghose  (Plaintiff),  Appellant, 

versus 

Pran  Parriah  and  another  (Defendants), 

Respondents. 

Baboo  Debendro  Narain  Rose  for  Appellant. 

Baboo  Rajendronath  Misser  for  Respond- 
ents. 

A  suit  for  a  kubooleut  at  an  enhanced  rent,  where 
plaintiff  failed  to  make  out  his  title  to  the  full  quantity 
of  land  mentioned  in  his  plaint,  was  dismissed  on  the 
principle  laid  down  in  the  Full  Bench  Ruling  reported 
at  page  14,  Weekly  Reporter,  Vol.  X.,  which  was  held 
to  apply  equally  whether  the  difference  was  in  the  quan» 
tity  of  land  or  in  the  rate  of  rent  claimed. 

Mitter,  J. — This  was  a  suit  for  a  kuboo- 
leut at  an  enhanced  rate.  The  Lower  Ap- 
pellate Court  has  dismissed  the  suit  on  two 
grounds,  namely,  first,  that  the  plaintiff  can- 
not maintain  an  action  for  a  kubooleut  for 
a  fractional  share  of  the  lands ;  and,  secondly, 
that  the  plaintiff  has  failed  to  make  out  that 
a  portion  of  the  lands  which  form  the  sub- 
ject-matter of  this  suit  is  included  within 
the  holding  of  the  defendant. 

In  special  appeal,  two  objections  have 
been  raised  before  us,  namely,  first,  that  as 
the  first  ground  upon  which  the  Judge's 
decision  is  based  was  not  raised  by  the  de- 
fendant either  in  the  Court  of  first  instance 
or  on  appeal,  the  Judge  ought  to  have  re- 
manded the  case  to  the  first  Court  for  the 
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purpose  of  allowing  the  plaintiff  a  sufficient 
opportunity  to  prove  that  he  was  entitled  to 
a  kubooleut  for  a  fractional  share.  And,  se- 
condly y  that  besides  the  lands  which  the 
Judge  has  found  to  be  the  lakheraj  lands  of 
the  defendant,  there  were  other  lands  which 
form  the  subject-matter  of  the  suit,  regard- 
ing which  the  Judge  ought  to  have  deter- 
mined whether  the  plaintiff  is  entitled  to  a 
kubooleut  or  not. 

It  is  not  necessary  for  us  to  express  any 
opinion  on  the  first  ground.  It  is  sufficient 
for  us  to  say  that  the  plaintiff  has  failed  to 
make  out  that  he  is  entitled  to  receive  a 
kubooleut  from  the  defendant  for  the  full 
quantity  of  land  mentioned  in  his  plaint ; 
and  this  case,  therefore,  comes  within  the 
purview  of  the  Full  Bench  ruling  reported 
in  page  14,  Volume  X.,  Weekly  Reporter.  It 
matters  very  little  whether  the  difference  is  in 
the  quantity  of  the  land  or  in  the  rate  at  which 
the  kubooleut  is  asked  for.  The  principle  of 
the  Full  Fench  ruling  above  referred  to  is 
equally  applicable  to  both  cases. 

The  special  appeal  is  dismissed  with  costs. 

Loch,  J. — I  concur. 


The  nth  March  187Q. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges, 

Leases  and  sub-leases. 

Case  No.  2237  of  1869. 

Special  Appeal  from  a  decision  passed  by 
Ike  Judge~of  Patna,  dated  the  22nd  June 
1869,  affirming  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
20th  January  1869. 

Nehaloonissa  and  another  (Plaintiffs), 

Appellants, 

versus 

Dbunnoo  Lall  Chowdhry  and  another  (De- 
fendants), Respondents. 

Mr.  C.  Gregory  for  Appellants. 

Moons hee  Mahomed  Yusuf  for  Re- 
spondents. 

Where  a  lessor  gives  his  lessee  power  to  sub-let  and 
we  latter  sub-lets,  the  sub-lessee  obtains  rights  against 
ooth,  of  which  he  cannot  be  deprived  without  his  own 


consent.     The  lessee's  surrender  of  his  lease  cannot 
operate  to  the  prejudice  of  the  sub-lessee. 

Phear,  J. — We  think  that  the  Judge  has 
impliedly  expressed  his  opinion  that  the 
kutkeenadar  did  not  voluntarily  give  up  the 
interest  which  he  obtained  from  Bukshee ; 
and  this  was  undoubtedly  the  finding  of  the 
first  Court  come  to  after  a  very  careful  jcon- 
sideration  of  the  case.  The  Judge,  how- 
ever, was  erroneously  of  opinion  that  as  a 
matter  of  law  the  respondent's  interest  fell 
with  Bukshee's  surrender  of  her  lease,  and 
therefore  he  felt  himself  obliged  to  inquire 
whether  or  not  the  plaintiff  had  in  any  way 
recognized  the  second  defendant's  holding 
subsequently  to  this  surrender.  It  seems  to 
us  that  this  was  quite  unnecessary.  After  the 
plaintiff  by  her  lease  had  given  Bukshee  the 
power  to  sub-let,  and  Bukshee  had,  in  fact, 
sub-let,  the  sub-lessee  obtained  rights  against 
both,  of  which  he  could  not  be  deprived 
without  his  own  consent.  Bukshee's  sur* 
render  could  not  operate  to  his  prejudice. 
We  are,  therefore,  of  opinion  that  independ- 
ently of  any  subsequent  recognition  of  the 
seco.nd  defendant's  status  by  the  plaintiff,  the 
decree  of  the  Court  below  is  right  on  the 
view  of  the  facts  taken  by  that  Court. 

This  appeal  is  dismissed  with  costs. 


The  nth  March  1870. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Execution— Stay  of  sale. 

In  the  matter  of 
Ahmed  Reza,  Petitioner, 

versus 

m 

Khujoorunissa,  representing  the  estate  of 
Enaet  Hossein  deceased,  on  behalf  of  her 
minor  son,  and  others,  Opposite  Party. 

Messrs.   G.   C.  Paul  and    C.   Gregory  for 

Petitioner. 

Messrs.  J.  W.  B.  Money  and  R.  E.  Twidale 
for  Opposite  Party. 

Where  a  judgment* debtor  prayed  that  a  sale  in  exe- 
cution might  be  stayed,  as  material  injury  would  other- 
wise be  caused  to  him  from  the  circumstance  that  the 
day  fixed  for  the  sale  was  so  near  to  the  latest  safe  day 
for  the  payment  of  the  Government  revenue  : 

Held  that  good  and  sufficient  cause  was  not  shown 
for  staying  the  sale. 
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Bayley,  J. — I  think  this  application 
should  be  rejected  with  costs. 

The  application  is  neither  verified  nor 
supported  by  an  affidavit.  As  regards  veri- 
fication, it  is  stated  by  Mr.  Paul  for  the  peti- 
tioner that  he  had  shown  the  application  to 
Mr.  Twidale,  the  pleader  for  the  opposite 
party,  some  ten  days  ago,  but  that  no  ob- 
jection was  taken  by  him  on  the  ground  of 
the  petition  not  being  verified.  We  are  not, 
however,  shown  any  reason  why  it  was  neces- 
sary for  Mr.  Twidale  to  point  out  this  omis- 
sion and  defect  of  the  opposite  party,  nor  are 
we  shown  that  Mr.  Twidale  at  first  saw  that 
defect  in  the  application. 

The  petition  in  substance  asks  for  the 
stay  of  a  sale  in  execution  fixed  for  the  2 1  st 
March  next.  The  pleas  set  forth  are,  firstly, 
that  an  appeal  has  been  filed  to  this  Court 
from  the  judgment  of  the  Lower  Court,  and 
that  the  grounds  of  the  appeal  are  good  ; 
secondly y  that  under  the  remand-order  of 
this  Court,  dated  the  14th  August  1868, 
passed  by  Mr.  Justice  Loch  and  Mr.  Justice 
Glover,  certain  durbar  expenses  had  to  be 
deducted  from  the  amount  of  wassilat,  but 
that  that  deduction  has  not  been  made  ;  and, 
thirdly y  that  the  28th  March  is  the  last  safe 
day  for  the  payment  of  Government  re- 
venue, so  that  if  the  sale  is  held  on  the  21st, 
the  petitioner  will  not  be  able  to  collect  the 
rents  to  meet  the  Government  revenue,  and 
material  injury  will  be  caused  to  the  peti- 
tioner. 

On  the  first  ground,  I  have  to  observe 
that  it  is  a  recognized  maxim  of  law  that 
the  judgment  of  the  Court  below  is  to  be 
presumed  to  be  good  unless  patently  or  on 
the  very  face  of  it  it  is  shown  to  be  bad,  but 
nothing  of  this  kind  has  been  shown  to  us. 

With  regard  to  the  second  objection,  I 
have  to  remark  that  there  is  nothing  in  the 
petition  to  show  that  the  durbar  charges 
have  not  been  duly  deducted  as  contemplated 
by  the  order  of  remand  of  Mr.  Justice  Loch 
and  Mr.  Justice  Glover.  No  issumnuvisee 
or  other  document  is  adduced  to  support 
this  plea. 

The  third  ground  is,  viz.,  that  Rupees 
72,000  have  to  be  paid  as  Government  re- 
venue on  the  28th  March,  and  that  materia] 
Injury  will  be  caused  to  the  petitioner  if  the 
sale  be  not  stayed.  But  this  plea  has  been 
materially  amplified  by  Mr.  Paul  in  argu- 
ment. The  petition  in  no  shape  says  that 
the  applicant  would,  from  the  cause  now 


specified,  be  unable  to  pay  the  amount  due 
from  him.  But  even  if  it  were  so,  the  same 
objection  would  equally  hold  good  in  the 
case  of  his  co-sharer,  the  decree-holder,  who 
at  the  same  time  would  have  to  pay  an  equal 
or  greater  sum  on  the  same  account. 

If  again  the  sale  in  execution  takes  place 
on  the  21st  March,  it  is  a  matter  of  doubt 
whether  any  and  what  liability  would  attach 
to  the  petitioner  for  arrears  of  Government 
revenue ;  but  be  that  as  it  may,  I  think 
that  there  is  nothing  to  show  that  the  peti- 
tioner is  not  in  a  position  to  pay  Rupees 
72,000  for  the  Government  demand,  or  that 
any  such  material  injury  would  accrue  to 
him  as  would  cause  us  to  interfere  with  the 
law  taking  its  due  course  by  allowing  the 
judgment-creditor  to  realize  his  debts  by 
sale  of  the  judgment- debtor's  property. 
Furthermore,  if  we  now  admit  the  prin- 
ciple that  difficulty  in  payment  of  the  Go* 
vernment  revenue  by  reason  of  proximity 
of  date  of  the  sale  in  execution,  and  the 
latest  safe  day  for  payment  of  Govern  merit 
revenue,  is  a  good  reason  for  staying  the 
sale  in  execution,  we  can  hardlv  refuse  anv 
applications  to  stay  sales  in  execution  if  the 
plea  is  put  forward  that  petitioner  has  soon 
after  to  pay  a  large  amount  for  meeting  the 
Government  demand  of  revenue. 

Irrespective  of  this,  however,  my  main 
doubt  is,  whether  the  circumstances  of  this 
case  disclose  such  "  sufficient  cause"  within 
the  terms  of  Section  338,  Act  VIII.  of  1859, 
for  the  stay  of  the  sale  as  to  justify  an  ex- 
ception to  the  principle  contained  in  the 
first  portion  of  that  Section.  That  Section 
enacts  that  "execution  of  a  decree  shall 
lt  not  be  stayed  by  reason  only  of  an  appeal 
"  having  been  preferred  against  such  decree ; 
"  but  the  Appellate  Court  may,  for  sufficient 
•'  cause  shown,  order  that  execution  be 
"stayed."  So  that,  by  the  terms  of  this 
Section,  the  rule  is  that  the  sale  shall  pro- 
ceed, but  as  an  exception  it  is  left  to  the 
Court  to  stay  the  execution  or  not,  and  that 
discretion  has  to  be  judicially  exercised  by 
the  Court  with  reference  to  the  particular 
circumstances  of  each  case. 

Mr.  Paul  contends  that  the  sum  originally 
demanded  by  the  judgment-creditor  was 
Rupees  2,50,0:0  ;  that  was  reduced  to  Rupees 
1,36,000,  and  now  it  has  been  brought  down 
to  Rupees  94,000,  and  he  urges  thai  by  a 
postponement  of  the  execution  a  .  further 
deduction  will  possibly  be  made  in  liis  favor, 
but  this  argument  also  cuts  the  oOher  way, 
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for  it  may  be  observed  that  the  subject 
of  the  appeal  to  this  Court  is  only  Rupees 
44,000,  and  it  was,  therefore,  the  duty  of  the 
judgment- debtor  to  pay  to  the  decree-holder 
that  amount  of  the  decree  against  which  he 
did  not  appeal  and  which,  therefore,  he  regard- 
ed as  final  against  him,  viz.,  Rupees  50,000. 
Further,  this  much  has  been  remarked  in 
favor  of  the  judgment-creditor,  that  although 
the  sum  originally  claimed  by  him  was  con- 
siderably lessened  afterwards,  still  he  held 
his  decree  for  wassilat  so  far  back  as  March 
1858,  and  none  of  it  has  been  paid  to  him  up 
to  the  present  date,  viz.,  March  1870. 

It  has  been  strongly  pressed  by  Mr.  Paul 
that  if  there  has  been  a  delay  in  this  case, 
it  is  all  owing  to  the  fraudulent  conduct  of 
the  judgment-creditor  himself  in  allowing 
the  officer  of  the  Court  below  to  calculate, 
and  the  Judge  to  adopt  the  ijara  jumma,  and 
not  the  ijara  profits,  as  the  basis  of  the  cal- 
culation of  wassilat.  The  officer  of  the 
Court,  however,  had  orrly  in  this  case  to 
obey  the  Court's  orders,  and  the  officer's; 
calculation  was  accepted  by  the  Judge.  The 
responsibility  of  this  was  not  on  the  judg- 
ment-creditor. I  admit  that  had  the  con- 
duct of  the  judgment-creditor  been  shown 
to  be  fraudulent  in  any  way,  there  might 
be  good  anl  sufficient  cause  for  staying  the 
sale  ;  but  on  a  consideration  of  all  the  facts 
surrounding  the  case  as  stated  above,  I  see 
nothing  fraudulent  on  the  part  of  the  judg- 
ment-creditor or  the  officer  of  the  Court, 
nor  any  good  cause  to  stay  the  sale  simply 
because  the  day  of  sale  happens  by  accident 
to  approach  the  last  safe  day  for  payment  of 
the  Government  revenue. 

In  this  view,  I  think  that  the  circum- 
stances of  the  present  case  do  not  disclose 
41  sufficient  cause "  within  the  meaning  of 
Section  338  to  stay  the  execution,  and  I 
would,  therefore,  reject  this  application  with 
costs. 

Hob  house,  J, — Mr.  Paul  for  the  petitioner 
before  us  has  to  show  sufficient  cause  why 
the  execution  of  the  decree  of  the  Court 
below  should  be  stayed.  The  decree  is  for 
a  sum  of  Rupees  94,000  representing  was- 
silat. To  my  mind  the  only  two  tangible 
causes  which  Mr.  Paul  has  shown  are  these. 
He  says  that  whereas  the  decree  is  for 
Rupees  94,000,  he  can  show  us  obviously 
upon  the  face  of  the  judgment  of  the  Court 
below  that  at  least  a  sum  of  Rupees  28,000 
should  be  deducted  from  that  94,000  rupees, 
and  he  argues  that  if  this  is  so,  then  he 
has  made  out  a  good  reason  why  the  decree, 


which  is  for  a  larger  sum,  should  not  be  exe- 
cuted by  sale  of  the  property  attached.  He 
says  that  by  the  remand- order  of  this  Court 
of  the  14th  August  1868,  the  Court  below 
was  directed  to  deduct  from  the  amount  of 
the  wassilat  certain  durbar  expenses  of  a 
certain  nature,  viz.,  wages  of  omlah  and  ser- 
vants and  repairs  of  emambarah,  and  the 
like.  He  then  says  that  in  what  is  called 
objection  No.  284,  he  objected  to  a  sum  of 
Rupees  28,000  which  represented  the  said 
wages  and  the  like.  In  order,  therefore, 
to  make  out  a  primd-facie  case  before  us 
that  the  Judge  is  wrong  in  not  havtng  al- 
lowed that  deduction,  Mr.  Paul  should  have 
shown  that  the  objection  284  on  which  he 
relies  referred  to  durbar  expenses.  He 
could  have  done  so  easily  out  of  the  words 
of  the  objection  itself,  or,  if  not  from  those 
words,  then  by  copy  of  the  issumnuvisee 
which  is  said  to  have  contained  a  detail  to 
the  item  referred  to  in  objection  284.  The 
issumnuvisee  is  not  before  us,  and  the  ob- 
jection No.  284  is  not  shown  specifically  to 
refer  to  those  particular  items.  We  cannot*, 
therefore,  say  that  the  Judge  was  primd 
facie  wrong  whqn  he  disallowed  the  items 
covered  by  objection  No.  284.  So  there 
is  no  material  injury  shown  primd  facie  to 
have  been  done  to  the  petitioner,  nor  is  any 
material  error  shown  in  the  Judge's  decision 
on  this  point. 

The  only  other  tangible  objection  is  to  the 
effect  that  whereas  this  sale  was  about  to 
proceed  on  the  21st  March  when  the  judg- 
ment-debtor would,  either  have  been  obliged 
to  pay  the  money  or  let  the  property  go  to 
sale,  so  again  on  the  28th  March  the  judg- 
ment-debtor had  to  meet  an  additional  sum 
of  Rupees  72,000  by  way  of  Government  re- 
venue ;  and  it  is  insinuated  that  the  judgment- 
debtor  meant  to  say  that  he  would  be  unable 
to  meet  those  two  sums  in  the  lump;  that 
the  estate  must  necessarily  go  to  sale,  and 
that,  if  it  went  to  sale,  then  that  sale  would 
be  good  even  though  the  judgment  or  decree 
on  which  the  sale  proceeded  might  thereafter 
be  set  aside.  The  answer  to  this  second  ob- 
jection appears  on  the  very  face  of  the  peti- 
tion itself.  If  the  petitioner  had  stated,  as  a 
fact,  that  he  would  be  unable  to  meet  the  two 
expenses  together,  there  might  have  been 
some  force  in  the  objection  ;  but  as  a  matter 
of  fact  there  is  no  such  statement,  and 
therefore  this  objection  must,  from  that  very 
fact,  it  seems  to  me,  at  once  fall  to  the 
ground,  that  is,  we  cannot  say  from  any 
thing  that  the  petitioner  states  before  us 
that  there  would  be  a  sale  and  so  4 hat  by 
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reason  of  a  sale  he  would  be  prejudiced.  1 
do  not  say  that  even  if  the  petitioner  had 
made  that  statement,  the  objection  would 
have  been  a  good  one  ;  but  when  he  has  not 
made  that  statement,  I  do  not  think  that 
the  objection  is  worth  any  thing  at  all.  For 
these  reasons,  I  see  no  ground  to  admit  this 
petition,  and  I  agree  therefore  in  discharg- 
ing this  application  with  costs. 


The  1 6th  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Omedwars — Local  enquiry — Section  73,  Act  X., 

W59. 

Case   No.    1865   of   1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  18th 
May  /86pt  reversing  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  12th  October  1868. 

Teeluckdharee  Roy  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Mooraleedhur  Roy  (Plaintiff),   Respondent. 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

Baboo  Obinash  Chunder  Banerjee  for 
Respondent. 

An  omedwar,  or  candidate  for  office,  not  Deing  an 
officer  of  the  Court,  cannot  be  deputed  for  a  local 
enquiry  under  Section  7,1,  Act  X.  of  1S59,  nor  can  his  re- 
port be  properly  received  as  evidence. 

Bayley,  J. — We  think  this  special  appeal 
should  be  dismissed  with  costs. 

The  first  ground  taken  in  special  appeal  is 
that  the  Lower  Appellate  Court  has  impro- 
perly rejected  the  Ameen's  report  as  evi- 
dence; and  the  second  ground  is,  that  the 
farkhutty  and  receipts  found  by  the  first 
Court  not  to  have  been  proved,  have  been 
improperly  accepted  by  the  Lower  Appel- 
late Court. 

On  the  first  ground,  we  observe  that  the 
so-called  Ameen  turns  out  to  be  what  is 
technically  called  an  omedwar,  i.  e .,  one 
having  hopes,  that  is,  a  candidate  for  office. 
Now,  the  law,  Section  73,  Act  X.  of  1859, 


allows  an  officer  of  the  Court  to  be  deputed 
for  a  local  enquiry.  Such  an  officer  is  a 
sworn  officer  of  the  Court,  and  his  report 
is  consequently  receivable  as  evidence,  but 
a  candidate  of  the  nature  of  the  person 
appointed  in  this  case  is  not  an  officer  of 
the  Court,  and  has  not  the  sanction  of  the 
oath  taken  by  such  officer  to  bind  him  in 
his  proceedings.  Under  no  circumstances, 
therefore,  could  the  report  of  the  so-called 
Ameen  in  this  case  be  properly  received  as 
evidence. 

As  to  the  second  point,  the  farkhutty 
and  the  receipts  are  not  the  only  items  on 
which  the  Lower  Appellate  Court  has  based 
its  decision.  It  has  found  that  the  chittahs 
on  which  the  plaintiff  relied  have  been  fully 
proved.  It  has  also  found  that  the  plaint- 
iff's possession  has  been  proved  by  wit- 
nesses as  well  as  by  the  receipts  and  far- 
khutty. The  objection  taken  in  the  first 
Court  as  to  the  evidence  of  the  putwaree 
has  been  met  and  fully  answered  by  the 
Lower  Appellate  Court. 

On  the  whole,  we  see  no  error  in  law  in 
the  judgment  of  the  Lower  Appellate  Court 
upon  any  of  the  above  grounds  put  before 
us  by  the  pleader  for  the  special  appellant, 
and  we,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  1 6th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Joinder  of  causes — Rent-suit 

Case  No.  2590  of  1869  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergungc, 
dated  the  23rd  August  i86g%  affirming 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  2jrd  September 
1868. 

Suroop  Chunder  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Nimchand  Chuckerbutty  and  others  (Defend- 
ants), Respondents. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 


1 870.] 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


285 


In  a  suit  for  rent  as  of  a  single  howalah  where  the 
defendants  pleaded,  and  the  Court  found  that  the  lands 
constituted  two  howalahs  : 

Held  that  it  would  not  be  necessary  to  dismiss  the 
suit ;  but  on  general  principles  and  for  the  comfort  of 
the  defendant  the  Court  might  try  the  other  issues,  and 
do  justice  between  the  parties. 

Jackson,  J. — In  this  suit  the  plaintiff 
sued  the  defendants  for  rent  as  of  a  single 
howalah  by  the  name  of  Anunt  Ram  and 
Raja  Ram.  The  defendants  alleged  that  the 
lands  held  under  those  names  constituted 
two  howalahs  and  not  one,  and  the  sole 
issues  framed  by  the  Deputy  Collector  who 
tried  the  suit  were,  whether  Anunt  Ram 
and  Raja  Ram  alleged  by  the  plaintiff  form- 
ed one  or  two  howalahs ;  and,  secondly,  if 
it  be  one,  whether  plaintiff  can  recover  rent 
in  this  suit  from  the  defendants  or  not. 

The  Deputy  Collector  found,  and  the 
Judge  below  affirms  that  finding,  that  the 
lands  in  question  originally  constituted  two 
howalahs  and  that  although  the  zemindar 
may  have  desired  to  amalgamate  them  into 
one,  that  arrangement  had  not  the  acqui- 
escence of  the  defendants.  They  then  went 
on  to  lay  it  down  that  plaintiffs  in  those  cir- 
cumstances were  bound  to  bring  two  suits 
in  respect  of  the  arrears  accruing,  and  that 
the  plaint  was  defective,  and  consequently 
the  suit  must  be  dismissed. 

It  appears  there  are  questions  behind  as 
to  whether  the  defendants  are  interested- in 
the  tenure  or  tenures  in  question  in  the 
manner  stated  by  the  plaintiff,  but  those 
questions  have  not  been  determined  by  the 
Courts  below.  The  sole  question  decided 
there  has  been  one  of  form,  namely,  whether 
it  was  necessary  to  dismiss  the  plaintiff's 
suit  in  consequence  of  its  having  been  framed 
so  as  to  include  the  lands  of  two  tenures. 
It  seems  to  me  that  in  such  circumstances 
it  was  not  necessary  to  dismiss  the  plaintiff's 
suit,  but  if  one  or  more  persons  holding 
several  portions*  of  land  in  one  zemindaree 
fall  into  arrears,  it  is  rather  for  the  comfort 
of  the  defendant  that  he  should  be  sued  in 
one  suit,  and  not  have  several  suits  brought 
against  him. 

There  is  a  provision  in  Ad  VIII.  of  1859, 
viz.,  Section  8,  which  expressly  enacts  that 
"  causes  of  action  by  and  against  the  same 
••  parties  may  be  joined  in  the  same  suit  pro- 
M  vided  that  the  entire  claim  in  respect  of 
•*  the  amount  or  value  of  the  property  in  suit 
"  do  not  exceed  the  jurisdiction  of  the  Court." 
There  is  not,  it  is  true,  in  Aft  X.  of  1859 
any  express  provision  to  the  same  effect,  but 


on  general  principles,  and  for  the  reason, 
which  I  have  stated,  1  think  it  was  unne- 
cessary to  dismiss  the  suit,  but  that  the 
Court  might  have  gone  on  to  try  the  other 
issues  arising  in  the  case,  and  do  justice 
between  the  parties.  I  think,  therefore, 
that  the  decision  of  the  Court  below  must 
be  reversed,  and  the  case  remanded  in  order 
to  a  decision  upon  the  merits. 

Glover,  J. — I  concur. 


The  19th  March  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Barf.,  fudges. 

Petition  to  Collector — Deed  of  gift — Alienation 

— Hindoo  Law. 

Case  No.  2 1 5  of  1 869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  6th 
August  i86g. 

Chutter  Lall  Singh  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Shewuk  Ram  (Plaintiff),  and  others  (Defend- 
ants), Respondents. 

Baboos  Onookool  Chunder  Mookerjee,  Un* 
noda  Pershad  Banerjee,  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Mr.  G.  C.  Paul  and  Baboo  Amurnath  Bose 

for  Respondents. 

A  petition  to  the  Collector  declaring  a  certain  party 
to  be  petitioner's  heir,  and  praying  that  such  party's 
name  might  be  substituted  for  the  petitioner's  as  the 
recorded  proprietor  of  his  estates  on  the  Government 
rent-roll,  was  held  to  be  a  document  expressive  of 
a 'gift. 

Where  such  a  document  was  construed  to  convey  an 
absolute  jift  to  a  son's  widow,  and  the  donee  came  into 
possession,  it  was  held  that  not  being*  in  so  many 
terms  restricted  from  alienating,  she  was  not  by  the 
terms  ot  any  law  or  usage  which  bind  a  Hindu  family 
prevented  from  alienating  the  estate. 

Hobhouse,  J. — Before  proceeding  to 
state  the  allegations  of  the  parties  to  this 
suit,  it  will  be  best  to  give  the  family  tree 
which  is  admitted  by  both  the  parties,  and 
which  shows  what  was  the  position  of  the 
family  from  which  the  property  in  suit 
was  derived  previous  to  and  up  to  the  time 
of  the  institution  of  the  suit.     Roy  Huree 
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Narain  was  the  founder.  He  had  a  son 
called  Kalika  Pershad.  This  person  pre- 
deceased his  father  leaving  a  widow,  Ranee 
Dhun  Koonwar,  and  two  daughters,  Mussa- 
mut Sheetaboo  and  Mussamut  Doolalee. 
Mussamut  Sheetaboo  deceased  before  Hur 
Narain,  and  died  without  children.  Mussa- 
mut Doolalee  deceased  in  the  year  1255 
after  Hur  Narain,  leaving  a  son,  Shewuk 
Ram,  the  plaintiff  in  this  suit.  Ranee  Dhun 
Koonwar,  the  widow  of  Kalika  Pershad, 
was  alive  at  the  time  of  the  institution  of 
this  suit,  but  has  deceased  pending  the 
present  appeal.  This  being  the  state  of 
the  family  from  which  Shewuk  Ram,  the 
plaintiff,  is  descended,  it  may  be  as  well 
next  to  state  what  is  the  position  of  the  de- 
fendants Chowdhry  Chutter  Lall  Singh,  Ba- 
boo Mohit  Narain  Singh,  and  Futteh  Narain 
Singh,  who  are  the  appellants  before  us  in 
this  appeal.  They,  it  is  admitted,  are  bond- 
fide  purchasers  for  a  valuable  consideration 
in  the  year  1260  of  the  properties  now  in 
suit  from  the  p'-rson  Ranee  Dhun  Koonwar, 
above  described.  They  have  since  the  date 
of  their  purchase  been  in  uninterrupted 
possession  and  enjoyment  of  the  said  proper- 
ties, and  the  suit  is  instituted  on  the  29th 
April  1868,  corresponding  with  the  year 
1275.  ^The  plaint  then  sets  forth  that  at 
the  time  when  the  sale  to  the  defendants 
above-mentioned  was  made,  the  plaintiff 
was  a  minor,  and  that  he  came  of  age  on 
the  nth  Jyet  1272  F.  S,  corresponding 
with  the  2 1  st  May  1865,  and  that  the  plaint- 
iff's cause  of  action,  therefore,  arose  from 
that  period. 

The  plaint  then  goes  on  to  state  that 
Roy  Huree  Narain  died  in  the  year  1848, 
leaving  behind  him  the  property  in  suit ; 
that  agreeably  to  the  petitions  on  the  record, 
dated  the  16th  April  and  16th  August  1830, 
Ranee  Dhun  Koonwar  came  into  possession 
of  the  entire  estate  of  Roy  Huree  Narain, 
real  and  personal,  with  liberty  to  enjoy  the 
proceeds  during  her  lifetime ;  that  agreeably 
(o  the  purport  of  the  said  petitions,  the 
plaintiff  was  the  sole  reversionary  heir  to  the 
estate  of  Roy  Huree  Narain  ;  that  the  vendor- 
defendant,  that  is,  Ranee  Dhun  Koonwar, 
had  no  authority  whatever  to  alienate  and 
waste  the  estates ;  that  there  was  no  neces- 
sity for  such  alienation ;  that  the  vendor 
Ranee  Dhun  Koonwar  had,  therefore,  acted 
illegally  and  beyond  her  authority  in 
making  such  alienations,  and  the  plaintiff, 
therefore,  prayed  that  the  deed  of  sale  to  the 
defendants,  appellants  before  us,  might  be 
cancelled,  and  that  his  (plaintiff's)  reversion- 


ary right  in  the  disputed  property  might 
be  decreed  to  him  by  way,  we  understand, 
of  a  declaratory  decree. 

The  material  part  of  the  written  state- 
ment of  the  defendants  before  ns  is  to  this 
effect.  They  pleaded,  first  of  all,  that  the 
plaint  was  bad  by  reason  of  multifariousness. 
They  pleaded,  secondly,  that  as  the  plaintiff 
was,  at  the  time  of  the  institution  of  this 
suit,  23  years  of  age,  so  he  had  failed  to 
sue  within  three  years  of  the  date  of  his 
attaining  his  majority,  and  the  suit  was, 
therefore,  barred  by  the  application  of  the 
Statute  of  Limitation.  They  pleaded,  thirdly, 
that  as  Roy  Kalika  Pershad  had  died  during 
the  lifetime  of  his  father,  Roy  Huree 
Narain,  so  neither  Ranee  Dhun  Koonwar 
nor  the  plaintiff  had  any  right  by  inheritance 
to  the  property  of  the  said  Huree  Narain. 
They  pleadedx  fourthly,  that,  by  virtue  of 
the  petitions  on  which  the  plaintiff  relied, 
Roy  Huree  Narain  had  in  his  lifetime  made 
a  gift  of  the  properties  sold  to  them  to  their 
vendor  Ranee  Dhun  Koonwar ;  that  by  these 
petitions  the  said  Ranee  was  absolute  pro- 
prietor of  the  said  estates,  and  had,  therefore, 
legal  power  to  alienate  the  said  estates  to 
them,  the  defendants ;  and  they  pleaded, 
lastly,  that  Ranee  Dhun  Koonwar  had  sold 
the  estates  to  them  for  a  legal  necessity, 
viz.,  the  liquidation  of  ancestral  debts,  the 
defraying  of  pilgrimage  and  other  necessary 
expenses,  and  that  they  were  purchasers  in 
good  faith  after  minute  enquiry  and  investi- 
gation, and  on  payment  of  full  considera- 
tion. 

To  clear  the  ground  for  a  proper  determin- 
ation of  the  case  on  the  issues  that  now 
remain  between  the  parties,  we  may  at  once 
state  that  the  plea  of  multifariousness  is 
not  now  pleaded  by  the  defendants,  and  that 
they  do  not  in  appeal  before  us  dispute  the 
findings  of  the  Judge  to  the  effect,  firstly, 
that  there  is  not  a  tittle  of  evidence,  or 
raiher  no  tangible  or  credible  evidence,  to 
prove  that  the  alienation  in  question  was 
made  either  to  satisfy  ancestral  debts  or  to 
provide  funds  for  any  strictly  legal  necessity  ; 
and,  secondly,  that  the  defendants  did  not 
act  with  due  caution  by  making  such  en- 
quiries as  they  were  bound  to  make  touching 
the  real  existence  of  a  reasonable  necessity 
for  the  said  alienation.  These  points  then 
which  were  in  issue  in  the  Court  below 
between  the  parties  having  been  cleared 
away  as  being  no  longer  in  issue,  there  re- 
main two  points  to  be  decided.  The  first 
is  whether  the  suit  is  barred  by  the  applica- 
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tion  of  the  Statute  of  Limitation  (Section  r  1 , 
Act  XIV.  of  1859);  an(*>  secondly,  whether 
the  petitions  executed  by  Roy  Huree  Narain 
were  in  the  nature  of  a  gift  absolute  to 
Ranee  Dhun  Koonwar,  so  that  she  could 
legally  alienate  the  properties  in  suit,  or 
whether  the  said  petitions  were  in  the  nature 
of  a  gift  to  Ranee  Dhun  Koonwar  restricted, 
so  that  she  had  only  a  life-interest  in  the 
estates  covered  by  the  petitions,  and  had  no 
legal  authority  to  alienate  those  estates. 

On  the  first  question,  we  agree  with  the 
Judge    that    the    plaintiff    has    sufficiently 

J  roved  that  his  birth  took  place  on  the  10th 
eyt  1254,  and  that  he  therefore  sued  in 
time.  We  remark  that  the  witnesses  on 
this  point  are  very  much  those  persons 
whom  we  should  have  expected  to  be  ad- 
duced as  witnesses  to  such  a  point.  The  wit- 
ness Jonack  Pundit  is  an  astrologer  living 
in  close  proximity  to  the  plaintiff's  ances- 
tral house.  He  says  that  he  was  called  in 
by  the  plaintiff's  father  as  Pundit  to  be  pre- 
sent at  the  plaintiff's  birth,  that  he  was 
present  at  such  birth,  and  that  he  noted 
down  the  time,  place,  day,  month,  and  year 
of  it,  and  drew  a  horoscope  some  few  days 
afterwards.  He  swears  to  that  horoscope, 
and  though  it  is  true  that  in  cross-examina- 
tion it  is  pretty  clear  that  he  has  not  and 
never  had  any  very  intimate  relationship 
with  the  plaintiff  or  his  family,  yet  we  do 
not  know  that  any  such  relationship  is 
necessary  in  order  to  a  person  of  his  pro- 
fession being  called  in  for  the  purposes  of 
that  profession,  and  in  the  material  matter 
of  the  time  of  the  birth  and  of  the  making 
of  the  horoscope  thereupon  he  is  not  broken 
down  in  cross-examination. 

The  next  witness  is  one  Sham  Lall.  He 
is  described  as  a  poojah-patuk,  or  a  per- 
son who  reads  the  sacred  writings.  He 
says  he  is  a  salaried  servant  of  the  plaint- 
iff's household  for  the  purposes  of  his  pro- 
fession ;  that  for  these  purposes  he  frequent- 
ed the  plaintiff's  ancestral  house  before  as 
well  as  after  the  plaintiff's  birth;  that  he 
was  present  when  the  witness  last  mention- 
ed prepared  the -horoscope  in  question  ;  that 
he  was  also  present  at  the  time  of  the  plaint- 
iff's birth ;  and  that  he  remembers  the  date 
of  that  birth  very  well  by  reason  that  the 
plaintiff  ever  came  to  him  for  offerings  to 
be  made  on  the  anniversary  of  such  birth. 
He  says,  too,  generally,  that  he  was  present 
on  the"  occasion  of  all  the  usual  ceremonial 
observances  of  the  plaintiff's  family.  In 
cross-examination,  no  doubt,  it  comes  out 
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pretty  clearly  that  he  does  not  know  much 
about  the  locality  of  the  different  apart- 
ments in  the  plaintiff's 'house;  but  we  are 
not  aware  that  such  knowledge  is  to  be 
expected  from  such  a  person  ;  and  that  he  did 
frequent  the  house  for  the  purposes  men- 
tioned, and  that  he  was  a  salaried  servant  of 
the  house  for  those  purposes,  and  that  he 
was  present  at  the  time  of  the  plaintiff's 
birth,  are  circumstances  which  are  not  by 
cross-examination  shown  to  be  untrue. 

Toolsee  Dass,  the  third  witness,  describes 
himself  as  a  mohunt  or  priest,  poojah-patuk 
or  scripture-reader,  mahajun  or  money-lend^ 
er,  and  a  neighbour  of  the  plaintiff.  He 
says  that,  as  such  neighbour  and  as  poojah- 
patuk  and  mohunt,  he  was  present  at  every 
birthday  and  on  all  occasions  of  feasts  and 
rejoicings  in  the  plaintiff's  family;  that  he  was 
present  on  the  particular  occasion  of  the 
plaintiff's  birth,  and  he  swears  to  the  date  of 
that  birth.  The  witnesses  Ram  Lochun, 
Gunga  Pershad,  and  Sheo  Sahoy,  give  similar 
evidence,  and  the  two  latter  add  to  this 
evidence  the  fact  that  they  were  family- 
servants  of  the  plaintiff,  and  that,  therefore, 
as  a  matter  of  course,  they  would  have  been, 
and  they  were,  present  on  the  occasion  of 
the  plaintiff's  birth,  and  it  is  not  a  little 
remarkable  that  not  one  of  the  four  witnesses 
whom  I  have  last  named  was  cross-examin- 
ed at  all  as  to  the  fact  of  the  plaintiff's  birth  on 
the  particular  day  they  mention  being  or  not 
being  a  true  fact.  What  evidence  there 
may  or  may  not  have  been  on  the  part  of  the 
defendants  in  rebuttal  of  this  story  we  do 
not  know.  It  may  be  that  there  was  none  at 
all,  but  it  is  certain  that,  if  there  was  any, 
the  pleaders  for  the  appellants  have  consider- 
ed it  of  so  little  worth  that  they  have  not, 
though  challenged  by  the  opposite  side  to  do 
so,  shown  us  what  it  is.  We  hold,  then,  that 
the  plaintiff  has  satisfactorily  proved  his  birth 
to  have  taken  place  on  the  10th  Jeyt  1354, 
and  that,  this  being  so,  his  present  suit  is  not 
barred  by  the  application  of  the  Statute  of 
Limitation. 

We  now  come  to  the  real  merits  of  the 
case ;  and  here  again,  in  order  that  we  may 
clear  the  case  for  a  right  understanding  upon 
its  merits,  it  is  necessary  to  state  what  are 
the  admitted  facts  as  to  the  relative  positions 
of  the  plaintiff  and  the  defendants  before  us. 
Whatever  may  have  been  the  contention 
on  this  point  in  the  Court  below,  it  is  now 
admitted  that  Kalika  Pershad,  the  father 
of  Ranee  Dhun  Koonwar,  having  died  in  the 
lifetime    of    his    father    Hur   Narain,    the 
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founder  of  the  family,  neither  the  plaintiff 
nor  his  mother  nor  his  maternal  grand- 
mother were  the  natural  heirs  to  Hur  Narain  ; 
that,  in  fact,  neither  he  nor  they  could  have 
taken  this  property  at  all,  unless  it  had  been 
gifted  to  them  by  the  petitions  on  which  the 
plaintiff  relies.  It  is  further  an  admitted 
fact  that,  although  the  plaintiff  attained  to 
his  majority  upon  the  21st  May  1865,  still 
he  did  not  sue  until  the  29th  April  1868; 
so  that,  when  he  did  sue,  he  had  but  some 
few  days  to  spare  ere  his  suit  would  have 
been  barred  by  the  Statute  of  Limitation. 
Of  course,  the  plaintiff  might  have  shown 
that,  between  the  time  of  his  coming  of  age 
and  the  time  of  his  instituting  this  suit,  he 
had  made  other  private  endeavours  to  attain 
to  his  rights ;  or  that,  for  some  good  reason 
or  other,  he  had  been  unable  to  make  any 
such  endeavours  until  the  time  of  the  in- 
stitution of  the  present  suit ;  or  that,  in 
short,  there  was  some  good  explanation  for 
the  plaintiff's  remaining  silent  for  more  than 
2  years  and  11  months  out  of  the  3  years 
after  the  time  when  his  rights  accrued  10 
him.  The  plaintiff  makes  no  explanation 
whatever,  and  it  is  impossible,  therefore,  not 
to  hold  that  in  this  particular  he  appears 
before  us  in  the  most  disadvantageous  light 
possible.  On  the  other  hand,  the  position 
of  the  defendant  is  in  comparison  a  far  better 
one.  He  is  admittedly  a  purchaser  for  a 
valuable  consideration  and  without  notice, 
and  he  has  been  for  1 5  years  previous  to  the 
institution  of  this  suit  in  undisturbed  pos- 
session of  the  property,  and  of  these  15 
years  very  nearly  the  whole  of  the  three  last 
years  is  made  up  of  a  period  during  which  the 
defendants  were  in  possession  adverse  to 
plaintiff,  and  during  which  it  was  at  any 
time  within  the  power  of  the  plaintiff  to  en- 
deavour to  oust  the  defendants ;  whereas,  on  the 
other  hand,  the  plaintiff  has  not  ousted  them, 
nor,  for  any  proof  that  there  is  on  the  record, 
made  any  attempt  to  do  so.  In  this  state  of 
facts,  the  plaintiff  does  undoubtedly,  in  our 
judgment,  come  before  us  in  such  an  un- 
favorable light  as  compared  with  the  de- 
fendants that  we  think  we  ought  to  put  the* 
plaintiff  to  the  strictest  proof  of  the  right 
on  which  he  avers  that  he  has  the  title  to  oust 
the  defendants. 


Now,  the  sole  evidence  of  that  right 
is  *  the  petition  of  the  16th  August 
1830,  the  contents  of  which  are  given  in 
pages  14  and  15  of  the  printed  book,  and  are, 
with  a  very  few  emendations,  which  I  shall 
incorporate    in    the    following    translations 


of  the  said  contents,  correct.  The  petition 
says :  '*  The  entire  rent-free  and  rent-pay- 
"  ing  estates  and  gardens  appertaining  to  the 
"  zillahs  of  the  Behar  Province,  and  build- 
"  ings,  and  ghlt  tuagee,  ryot-khanas,  and 
"  household  furniture,  and  other  real  and 
"  personal  property  which  descended  to  my 
"  ancestors,  one  after  the  other,  and  at  last 
"  to  me  from  Ranee  Mvma  Beebee,  wife  of 
"  my  late  brother  Rajah  Bussunt  Ram,  who, 
"  the  said  brother,  was  son-in-law  of  Maha- 
"  rajah  Ram  Narain  according  to  the  Vy- 
Ci  vasta  of  the  Pundits  and  decision  of  the 
"  Sudder  Court,  are  now  in  my  possession. 
"  But  as  in  1229  my  son  Kalika  Pershad 
"died,  and  in  1237  my  younger  brother 
"  Roy  Gunga  Pershad  and  his  wife  died 
"  leaving  no  issue,  and  as  my  wife  pre-de- 
"  ceased  them,  and  only  Ranee  Dhun  Koon- 
u  war,  the  widow  of  my  late  son  Kalika  Per- 
"  shad,  is  at  present  living,  who  has  only 
"  two  daughters,  Mussamut  Beebee  Shetaboo 
"  and  Beebee  Doolaroo  and  no  other  children 
"or  heir,  I  declare  her  (Ranee  Dhun  Koon- 
"  war)  my  heir,  and  as,  with  the  exception 
"  of  the  said  Ranee  Dhun  Koonwar,  I  have 
"  no  other  heir  or  malik,  nor  can  there  be 
lt  any,  of  which  circumstances  I  have  al- 
"  ready  preferred  information  in  my  peti- 
"  tion  of  1 6th  April  1830,  and  life  is  un- 
"  certain,  /  consequently  request  that  the 
"  name  of  Ranee  Dhun  Koonwar,  the 
"  w id 07V  0/  my  late  son,  be  registered  in 
"  the  Collectory  mutation-book  as  proprietor 
"  and  malgoozar  in  the  place  of  my  name, 
"  with  regard  to  the  property ,  both  khira- 
"jet  and  lakherajee,  noted  at  the  foot  of 
"  this  petition,  situate  in  Zillah  Patna. 
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"  Further,  as  of  Ranee  Dhun  Koonwar 
there  are  two  daughters,  who,  after  mar- 
riage, by  the  blessings  of  Providence,  may 
be  blessed  with  children,  they  and  their 
children  therefore  are  and  will  be  heirs  and 
maliks.  But  as  long  as  I  live,  I  shall  keep 
the  management  of  my  household  affairs  in 
my  own  hands,  and  look  after  all  the  trans- 
actions of  dehat,  <&c,  myself  as  hereto- 
fore/' 


This  petition,  it  must  be  said,  was  filed  in 
the  Court  of  the  Collector  of  Shahabad,  and 
the  ostensible  object  of  it  undoubtedly  and 
admittedly  was  that  Ranee  Dhun  Koonwar's 
name  should  be  substituted  on  the  register 
of  the  Collector's  mutation-book  as  proprietor 
and  malgoozar  of  the  revenue-paying  estates 
of  the  petitioner  Roy  Hur'ee  Narain  in  the 
place  of  the  name  of  the  said  petitioner.  The 
effect  of  this  would  be  that  on  the  Collector* 
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ate  books  the  said  Ranee  Dhun  Koonwar 
would  stand  in  the  place  of  the  said  Huree 
Narain  as  the  person  who  was  the  proprietor 
of  the  revenue-paying  estates  of  Huree  Narain, 
and  who  was  responsible  for  the  amount  of 
the  Government  revenue  assessed  on  the  said 
estates.  This  undoubtedly  would  be,  gener- 
ally speaking,  the  sole  effect  of  a  petition 
of  this  nature,  but  it  may  further  be  added 
that  it  is  very  common  in  this  country,  when 
persons  are  desirous  of  conveying  their 
properties  to  other  persons,  that  they  do  so 
by  wfcy  of  a  petition  10  some  one  or  other 
of  the  judicial  or  ministerial  officers  of  the 
district  in  which  their  property  lies,  and, 
usually  speaking,  to  the  Collector  of  the 
district.  As  a  consequence  of  this  practice, 
there  are  many  decisions  of  the  Courts  of 
this  country  in  which  petitions  of  this  nature 
have  been  held  to  be  of  the  nature  of  tes- 
tamentary bequests  from  the  petitioners. 
In  fact,  in  the  very  case  which  is  now  be- 
fore us,  both  the  parties  contend  that  the 
petition  in  question  is  of  the  matter  of  a  tes- 
tamentary bequest  from  Roy  Huree  Narain, 
the  petitioner,  and  the  sole  contention  is  on 
the  one  part  that  the  bequest  was  restricted, 
and  on  the  other  that  it  was  absolute. 

We  have  considerable  doubts  as  to  whether, 
as  a  general  rule,  it  is  strictly  right  in 
law  to  consider  petitions  of  this  nature 
as  anything  more  than  expressions  of 
the  desires  and  intentions  of  the  peti- 
tioner, but  the  doubt  is,  in  this  particular 
instance,  materially  allayed  by  the  consider- 
ation that  the  intentions  of  the  petitioner 
were  not  only  declared,  but  that  that  de- 
claration was  followed  up  by  a  prayer 
the  definite  object  of  which  was  practically 
a  first  step  to  carrying  out  the  petitioner's 
intention  by  havmg  the  name  of  Ranee 
Dhun  Koonwar  substituted  for  his  own 
name  as  the  recorded  proprietor  of  his 
estates  on  the  Government  rent-roll. 

Such  a  step,  too,  was  a  very  strong,  and, 
if  the  petitioner  did  not  afterwards  recede 
from  it,  a  very  conclusive,  step  to  take  to- 
wards transferring  the  property  from  himself 
to  some  one  else,  viz.,  to  Ranee  Dhun  Koon- 
war, and  so  we  cannot  but  conclude  that  this 
petition  is  a  document  expressive  of  a  gift 
of  some  kind  or  other  to  the  said  Ranee 
Then  what  is  the  nature  of  the  gift?  The 
petitioner  first  recites  the  whole  of  his 
estates,  real  and  personal,  of  whatever 
nature  they  were,  and  wherever  they  might 
be  situated.  It  then  recites  that  these 
estates  are  at  the  moment  in  the  possession 


of  the    petitioner.     It    further    recites    that 
Kalika     Pershad,     the     son     of    the    peti- 
tioner,  is   dead ;   that    certain    others    who 
would    have    been   heirs  of    the    petitioner 
are  dead  leaving  no   issue;  and   that  only 
Ranee  Dhun   Koonwar,   the   widow  of   his 
late  son,  and  her  two   childless  daughters, 
are  living.     Having  thus  recited  these  par- 
ticulars, the  petitioner  goes  on  to  say :  "  So 
I  declare  her  (Ranee  Dhun   Koonwar)  my 
heir ;  and  as,  with  the  exception  of  Ranee 
Dhun    Koonwar,   I   have   no  other  heir  or 
malik,  nor  can  there  be  any,  and  as  life  is 
uncertain,"  so  the   petitioner  requests   that 
the  name  of  Ranee  Dhun.  Koonwar,  widow 
of  his  late  son,  be  registered  in  the  Collec- 
torate     mutation-book     as    proprietor    and 
malgoozar  of   his   estates   in   the   place    of 
his   name.     If  the  petitioner    had   stopped 
there,  we  do  not  think  there  could  have  been 
any  doubt  as  to  what  was  the  meaning  of 
the  petitioner,  but  it  is  contended  that  the 
next  passage  in  the  petition,  not  only  creates 
a  doubt  as  to  the  meaning  of  the  first  pas- 
sage, but  actually  restricts  the  gift  which 
was  made  in  the  first  passage  to  Ranee  Dhun 
Koonwar.     The  words  relied  upon   by  the 
learned  Counsel,  Mr.  Paul,  for  the  respond- 
ent   are    these:    "Further,,  as    of    Ranee 
"  Dhun  Koonwar,  there  are  two  daughters, 
"  who,   after   marriage,  by  the  blessings  of 
"  Providence,  may  be  blessed  with  children, 
"they  and  their  children,  therefore,  are  and 
"  will  be  heirs  and  maliks.     But,  as  long  as 
"  I  live,  I  shall  keep  the  management  of  my 
"  household  affairs  in  my  own  hands,  and  look 
"after  all   the   transactions  x)f  dehat,    &c, 
"  myself  as  heretofore." 

Upon  the  strength  of  this  passage,  Mr. 
Paul  contends  that  the  gift  was  to  Ranee 
Dhun  Koonwar  for  her  life  only,  and  that, 
on  her  death,  it  was  to  descend  to  her  two 
daughters,  and,  after  their  death,  to  their 
heir,  viz.y  the  present  plaintiff. 

On  the  other  hand,  Baboo  Onookool  Chun- 
der  Mookerjee  for  the  appellants  contends 
that  the  last  part  of  the  document  was  no- 
thing more  than  an  expression,  at  the  best, 
of  the  wishes  and  intentions  of  the  testator 

wishes  and  intentions  which  it  was  in  the 

power  of  Ranee  Dhun  Koonwar  by  the  first 
part  of  the  testamentary  disposition  to  de- 
feat ;  and  further.  Baboo  Onookool  contends 
that,  in  truth,  the  passage  is  nothing  more, 
upon  a  grammatical  construction  of  it  and 
upon  a  comparison  of  it  with  its  context, 
than  an  indication  of  who  were  the  heirs, 
not  of  the  testator,  but  of   Ranee  Dhun 
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Koonwar.  If  the  testator  had  used  words 
expressly  declaring  that  Ranee  Dhun  Koon- 
war's two  daughters  and  their  children  were 
and  should  be  "  his"  heirs  and  maliks, 
some  part  of  the  difficulty  of  the  sentence 
would  have  been  explained,  but  the  words, 
literally  translated,  are  these — "  are  and  will 
be  heirs  and  maliks;"  so  that  the  testator 
does  not  in  so  many  terms  declare  whether 
he  was  referring  to  those  daughters  and 
their  possible  issues  as  "his"  heirs  and 
maliks  or  as  Ranee  Dhun  Koonwar's  heirs. 
Neither,  on  the  other  hand,  does  he  in  so 
many  terms  speak  of  these  persons  as  Ranee 
Dhun  Koonwar's  heirs  and  maliks,  so  that 
the  passage,  taken  by  itself,  cannot  be  inter- 
preted in  favor  or  against  either  the  one 
contending  party  or  the  other.  But  Baboo 
Onookool  contends  that,  when  the  testator 
had  in  so  many  terms  in  the  first  part  of  the 
testament  said  that  Ranee  Dhun  Koonwar 
was  his  heir,  and  that,  with  the  exception  of 
the  said  Ranee,  he  had  no  other  heir  or 
malik,  nor  could  he  have  any,  then  it  is 
impossible  to  say  when  he  spoke  immediate- 
ly afterwards  of  the  daughters  of  Ranee 
Dhun  Koonwar  and  any  possible  offspring 
of  theirs,  that  he  could  have  been  supposed 
to  be  speaking  of  them  as  his  heirs  and 
maliks.  It  seems  almost  impossible  to  get 
over  the  difficulty  thus  presented.  We  had 
thought,  when  we  first  looked  at  the  second 
sentence,  that  is,  the  one  on  which  Mr.  Paul 
relies,  that,  as  there  must  have  been  some 
intention  in  it,  and  as  no  other  intention 
but  the  one  for  which  Mr.  Paul  contended 
seemed  to  be  obvious  on  the  face  of  it,  so  the 
absolute  gift  of  the  first  sentence  must  be 
held  to  be  governed  by  what  would  then  be 
the  restriction  in  the  second  sentence ;  but, 
on  further  consideration,  we  think  there 
exists,  in  fact,  a  good  reason  why  the  words 
should  be  there,  and  why  yet  they  should 
not  convey  only  that  meaning  for  which 
Mr.  Paul  contends.    , 

We  remark  that,  whether  the  gift  was  an 
absolute  gift  to  Ranee  Dhun  Koonwar  or  a 
restricted  gift,  first  to  her  and  then  to  her 
daughters  and  their  heirs  after  them,  in 
either  case  there  was  a  restriction  in  the 
gift,  a  restriction  to  the  effect  that,  as  long 
as  the  donor  lived,  he  should  retain  his  pro- 
perties and  transact  the  business  connected 
with  them  as  heretofore.  It  is  quite  possi- 
ble, therefore,  that  he  may  have  been  pro- 
viding for  a  contingency,  viz.,  the  contin- 
gency of  the  Ranee  Dhun  Koonwar's  deceas- 
ing before  himself.  In  that  case,  he  might, 
and    very   reasonably   would,  have    wished 


that  the  daughters  of  Ranee  Dhun   Koon- 
war and  any  children  of  theirs  should    be 
heirs   and   maliks.    Ranee   Dhun    Koonwar 
was    not    to    have    the    enjoyment    of   his 
estates  so  long  as  he  lived ;  and  if  she  pre- 
deceased him,  what  was  more  natural  than 
that  he  should  have  wished  that  in  sach  a 
case  the  daughters  of  the  Ranee,  viz.,  Dhnn 
Koonwar,  and  any  offspring  of  theirs  should 
be  heirs  and  maliks.     This  is,  we  think,  a  rea- 
sonable explanation  of  the  second  paragraph, 
and  when  we  consider  the  terms  of  the  first 
paragraph  as  compared  with  the  term^of  the 
second,  it  is  certainly  a  more  reasonable  ex- 
planation than  the  one  on  which  Mr.   Paul 
relies.     If,  as  we  think  is  the  case,  the  se- 
cond paragraph  has  no  direct  connection  with 
the  first  except  to  the  extent  above  indicat- 
ed, then  it  seems  to  us  that  there  is,  in  the 
first  paragraph,  an  absolute  gift  to  the  Ranee 
Dhun  Koonwar  such  as  would  entitle    her 
to  alienate   the    property,   for  in   so  many 
terms  the  testator  declares  her  to  be  his  sole 
hVir  and  malik  (that  is,  proprietor),  and  not 
only  declares  this,  but  prays  that,  in  further- 
ance of  this  declaration,  a  step  may  be  taken 
by  which  she  may  be  made  known  to  the 
world  as  such  heir  and  proprietor ;  and  if,  as 
we  believe  to  be  the  case,  the  second  part  of 
the  sentence  places  no  restriction  upon  the  gift 
made   in   the  first  part,  then    Ranee  Dhun 
Koonwar,  having,  as  has  been  admitted  by 
the   plaintiff,   come   into   possession  of    the 
entire  estate,  real  and  personal,  and  not  be- 
ing in  so  many  terms  restricted  from  alienat- 
ing the  estate,  is  not,  by  the  terms  of  any  law 
or  usage  which  bind  a  Hindoo  family,  pre- 
vented from  alienating  such  estates.    There 
have   been,    it   may   be    mentioned,  several 
cases  quoted  to  us  on  the  one  side  and  on 
the  other — decisions  given  by  their  Lordships 
in    the   Privy   Council.     We   have   carefully 
considered  the  terms  of  those  decisions,  and 
cannot  say  that   any   of   them   are,    to   our 
minds,  either  directly  or  indirectly,  in  point, 
and  help  us,   therefore,  to  any  right  deter- 
mination of  the  question  before  us.     In  oar 
view  of  the  case,  we  hold  that,  by  the  docu- 
ment relied  upon,  an  absolute  gift  was,  in  so 
many  terms,  made  to  Ranee  Dhun  Koonwar 
of  the  properties  in  question  ;  that  she  en- 
joyed  those  properties  under  the  gift;  that 
it  was  whilst  she  was  in  enjoyment  of  such 
properties  that  she  alienated  a  part  of  them ; 
and    that  as  the  gift  itself  was  not,   in   so 
many  terms,  or  even  indirectly,  fettered  by 
any  restriction,  so  it  was  *a  gift  which  enti- 
tled her  to  alienate  the  estates  to  the  defend- 
ants, appellants  before  us. 
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In  this  view  of  the  case,  we  reverse 
the  decision  of  the  Court  below,  and  dis- 
miss the  plaintiff's  suit  with  costs  in  both 
the  Courts. 


The  2 1  st  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges. 

Leases— Sub-leases. 

Case  No.  1895  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  21st  May 
1869,  affirming  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  13th 
November  1868. 

Dumree  Shaikh  (Defendant),  Appellant, 

versus 

Bissessur  Lall  (Plaintiff),  Respondent. 

Moonshee  Mahomed  Yusuflox  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Romesh 
Chunder  Mitter  for  Respondent. 

A  ryot  having-  a  right  of  occupancy  can  create  a 
mokurmree  lease ;  but  the  terms  of  a  lease  granted  by 
bim  to  a  third  party  can  only  be  binding  as  between  them 
both.  If  the  landlord  dispossesses  the  sub-lessee  without 
the  sanction  of  law,  he  is  guilty  of  trespass. 

Bayley,  J.— Wk  think  this  special  appeal 
mast  be  dismissed  with  costs. 

The  plaintiff  sued  for  recovery  of  posses- 
sion of  certain  homestead  land  and  for  right 
of  habitation,  alleging  that  his  lessor,  Ughur 
Sein,  built  a  house,  and  gave  him  a  mokur- 
mree lease,  under  which  he  held  possession, 
till  Dumree  defendant,  the  gomashta  of  one 
of  the  co-parceners,  ejected  him,  and  removed 
the  tiles  and  the  materials  of  that  house. 

The  defendant's  case  was  that  Ughur 
Sein  was  allowed  to  occupy  the  house  because 
he  was  a  ryot,  but  that  the  house  was  built 
at  the  expense  of  the  former  proprietor. 

The  first  Court  raised  the  following 
issues : — 

nt9 — Whether  or  not  the  ryots  have  any 
right  to  transfer  their  dwelling-house  and 
their  right  of  occupancy  under  the  general 
custom? 


2nd. — Whether  the  house  and  orchard 
were  prepared  by  the  defendant  Ughur 
Sein,  or  were  made  at  the  expense  of  the 
previous  proprietors  of  Mouza  Teoree  ? 

3rd. — Whether  or  not  the  tiles  were 
misappropriated  by  defendant  No.  2  ? 

4th. — Whether  or  not  the  defendant  Ug- 
hur Sein  is  liable  in  this  case  ? 

On  all  these  issues,  the  first  Court  found 
on  the  evidence  that  the  plaintiff  was  en- 
titled to  a  verdict. 

The  defendant  appealed  to  the  Judge,  and 
the  Judge  held  that  the  defendant  showed 
no  title  whatever  to  question  the  lessee's  title, 
much  less  to  trespass  on  the  property  in  his 
possession  ;  that,  although  he  called  himself 
a  gomashta,  he  did  not  state  that  he  was 
acting,  under  orders,  or  call  in  his  principal, 
as  a  witness  to  prove  the  agency  ;  that,  in 
fact,  Dumree  had  no  authority  to  represent 
his  master  in  Court,  or  to  take  the  law  into 
his  own  hands  on  his  employer's  behalf. 
On  the  second  and  third  issues,  the  Lower 
Appellate  Court  entirely  concurred  with  the 
Moonsiff's  finding,  and  came  to  the  conclusion 
that,  as  the  plaintiff's  lessor  was  the  owner 
of  the  house,  the  plaintiff  had  a  title  which 
the  defendant,  not  showing  a  superior  title, 
had  no  right  to  infringe.  The  Lower  Appel- 
late Court  having  dismissed  the  defendant's 
appeal,  defendant  appeals  specially. 

In  special  appeal,  the  pleader  for  the  spe- 
cial appellant  attempts  to  alter  entirely  the 
character  of  the  suit.  He  puts  it  that  the 
Judge  is  wrong  in  not  determining  whether 
Ughur  Sein  had  any  right  of  occupancy  or 
not. 

Now,  in  the  first  place,  there  was  no 
issue  in  the  first  Court  as  to  Ughur  Sein 
having  this  right  of  occupancy.  On  the 
contrary,  it  is  clear  that  the  issue  raised  and 
accepted  by  both  the  parties  was  as  to  the 
right  of  Ughur  Sein  to  transfer  to  the 
plaintiff  his  existing  right  of  occupancy. 
In  the  grounds  of  appeal  to  the  Lower 
Appellate  Court,  the  question  raised  was 
as  to  the  right  of  transfer  by  lease  of  the 
right  of  occupancy,  and  no  question  was 
raised  even  there  as  to  the  first  Court  having 
gone  wrong  in  not  fixing  an  issue,  or  in  not 
rinding  as  to  whether  the  right  of  occupancy 
existed  or  not.  Again,  in  special  appeal, 
the  first  and  the  third  grounds  clearly  assume 
that  {here  was  a  right  of  occupancy,  and  as 
clearly  question  the  power  to  transfer  such 
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a  right  of  occupancy.  We  cannot,  there- 
fore, allow  a  case  to  be  so  changed  as  has 
been  attempted  in  this  instance,  against  the 
certificate  of  special  appeal  and  the  real 
facts. 

Going,  then,  to  the  other  grounds  of  spe- 
cial appeal,  we  find  that  the  Judge  has  held 
that  defendant  No.  2,  Dumree,  is  a  gomash- 
ta  without  any  authority  to  sue  as  he  has 
done  and  a  party  who  has  taken  no  steps 
to  show  that  his  master  allowed  him  to 
represent  him  (the  master)  in  Court  or  to  act 
as  he  did.  Against  this  finding  of  fact  on 
some  evidence,  we  are  shown  no  error  in 
law,  and  indeed  no  evidence  at  all  by  the 
pleader  for  the  special  appellant. 

We  now  come  to  the  issues  of  fact,  and 
here  we  find  that,  upon  the  second  issue, 
viz.,  the  question  whether  Ughur  Sein  built 
the  house,  or  the  former  proprietor  did  so, 
the  Lower  Appellate  Court  has  come  to  the 
finding  of  fact  on  evidence  as  the  first  Court. 
The  Lower  Appellate  Court  also  finds  as  a 
fact  that  the  so-called  gomashta,  without 
authority,  misappropriated  the  materials  of 
the  house  which  was  not  built  by  the  co- 
parcener, but  by  Ughur  Sein  himself. 

As  to  the  point  whether  Ughur  Sein  had 
any  right  to  transfer  by  lease  his  right  of 
occupancy,  we  have,  on  the  one  hand,  the  ad- 
mitted fact  of  his  occupancy  and  the  fact  of 
the  sub-lease  being  given  in  his  favor; 
whereas  we  have  nothing,  on  the  other  hand, 
to  show  that  Ughur  Sein,  having  built  the 
house,  and  having  the  admitted  right  of 
occupancy,  could  not  transfer  his  right  by 
sub-lease  to  the  plaintiff.  Indeed,  it  has 
been  argued  that  Ughur  Sein  was  merely 
placed  in  the  house  in  order  to  enable  him 
to  cultivate,  but  the  facts  found  entirely 
contradict  this  plea ;  and  even  taking  it,  as 
the  pleader  for  the  special  appellant  has 
chosen  to  place  before  us,  it  may  fairly  be 
inferred,  if  he  was  placed  in  the  house  for 
the  purpose  of  cultivation,  and  has  occupied 
it  for  12  years  previous  to  suit,  he  would, 
by  that  alone,  irrespective  of  any  admitted 
right  of  occupancy,  have  acquired  a  right 
to  transfer  the  property. 

In  either  point  of  view,  therefore,  I  think 
that  this  special  appeal  must  be  dismissed 
with  costs. 

Milter,  J. — I  am  of  the  same  opinion. 
The  question  whether  Ughur  Sein  hao^a  right 
of  occupancy  or  not  is  one  which  cannot  be 
raised  at  this  late  stage.    The  issues  in  the 


first  Court  as  well  as  the  grounds  of  ap- 
peal to  this  Court  are  quite  sufficient  to  show 
that  the  special  appellant  is  not  entitled  to 
dispute  the  fact  that  Ughur  Sein  had  a  right 
of  occupancy. 

As  to  the  other  question,  via.,  whether  a 
ryot  having  a  right  of  occupancy  can  create 
a  mokurruree  lease  in  favor  of  a  third  party 
without  the  consent  of  his  landlord :  I  do  not 
see  any  reason  whatever  why  it  should  not 
be  answered  in  the  affirmative.  A  ryot  with 
a  right  of  occupancy  is  certainly  competent 
to  sub-let  lands,  and  the  terms  of  a  lease 
granted  by  him  to  a  third  party  can  only  be 
binding  as  between  them  both.  The  land- 
lord is  not  deprived  of  any  legal  right  which 
he  possesses;  but  if  he  chooses  to  dispos- 
sess the  sub-lessee  without  the  sanction  of 
law,  he  is  certainly  guilty  of  trespass. 

The  Judge  has  found  in  this  case  that  the 
plaintiff  was  so  dispossessed  by  the  defend- 
ant; and  he  was,  therefore,  right  in  giving 
a  decree  to  the  plaintiff  for  the  possession  of 
the  property  as  well  as  for  damages. 


The  2 1st  March  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Jurisdiction — Issues. 

Case  No.  208  of  1869. 

Regular  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  Beerbhoom,  dated 
the  and  June  i86g. 

Ooma  Soonduree  Dossee  (Defendant), 

Appellant, 

versus 

Bepin  Beharee  Roy  and  others  (Plaintiffs), 

Respondents. 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboos  Sreenatk  Doss  and  Khettur  Mohun 
Mookerjee  for  Respondents. 

A  suit  for  rent  having  been  brought  in  the  Beerbhoom 
Collectorate  and  decreed,  the  case  was  referred  in  exe- 
cution to  the  Collector  of  Burdwan  within  whose  juris- 
diction the  property  lay.  The  tenure  was  sold  by  the 
Deputy  Collector  of  the  latter  district,  and  purchased  by 
the  decree-holder.  Appeals  were  made  to  the  Collector 
and  the  Commissioner  by  the  judgment-debtor,  and  were 
rejected  by  both  officers.  The  judgment-debtor  then 
brought  a  suit  for  possession  in  the  Civil  Court  and 
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obtained  a  decree  reversing  the  sale  on  the  ground  that 
the  decree  for  rent  had  been  made  by  a  Collector  who 
bad  not  jurisdiction. 

Held  that  after  all  that  had  passed,  it  was  too  late 
to  raise  the  question  of  jurisdiction. 

Kemp,  y. — The  defendant  is  the  appel- 
lant in  this  case.     The  plaintiffs,  who  brought 
the  suit  in/ormd  pauperis,  claim  possession 
of  a   1 4- annas   share  in   4,036  beegahs    19 
cottahs   and     13    gundahs    of    land    in    n 
mouzahs,  Palara,  &c,  as  per  schedule  ap- 
pended to  the  plaint.     The  snit  was  laid  at 
Rupees     15,750.      The    allegation    of   the 
plaintiffs  is  that  the  jumma  of  this  talook 
was  Rupees  235  Sicca;  that  the  defendant's 
husband  brought  an  enhancement-suit,  and 
obtained  a  decree  to  assess  rent ;  that  subse- 
quent to  that  decree,  a  suit  for  rent  was 
brought  in  the  Beerbhoom  Collectorate  and 
was  decreed.     In  execution,  when  the  case 
was  referred  to  the  Collector  of   Burdwan, 
the   property   lying   within   the    jurisdiction 
of   that  district,    the    Deputy    Collector  of 
Burdwan  sold  the  tenure  on  the  22nd  De- 
cember 1866  without  setting  out  the  bound- 
aries; that  upon  an  objection  by  the  plaint- 
iffs,- the   Collector  of  that   district,  on   the 
10th  of  February   1867,  cancelled  the  said 
sale ;  that  the  tenure  was  again  sold  by  the 
Deputy  Collector  of  Burdwan  on  the  22nd 
of  April  1867,  and  purchased  by  the  decree- 
bolder,  the  defendant,   for   a   consideration 
of  Rupees  2,125;  lnat  tne  plaintiffs  appealed 
to  the  Collector  and  to  the  Commissioner, 
and  that  their  appeal  was  rejected  by  both 
those   officers;    that    the  sale   was   effected 
by  fraud  and  in   violation  of  law  and  the 
usual  forms. 

The  defendant  at  first  objected  that  the 
lands  having  been  sold  under  Act  VIII.  of 
1865  in  execution  of  a  decree  for  arrears 
of  rent,  no  action  for  reversal  of  that  sale 
would  lie  in  the  Civil  Court;  that  the  plaint 
did  not  set  forth  such  reasons  of  fraud  as 
are  sufficient  to  render  the  suit  cognizable 
by  the  Civil  Court;  that  there  was  nothing 
illegal  or  informal  in  connection  with  the 
sale,  which  was  made  in  due  form  and  in 
compliance  with  the  requirements  of  the  law; 
and  that  the  purchase  was  made  by  the  de- 
fendant in  good  faith. 

The  Subordinate  Judge  of  Beerbhoom  laid 
down  three  issues :  first,  whether  the  suit 
will  lie  in  the  Civil  Court ;  second*  whether 
the  proceedings  in  connection  with  the  sale 
were  actually  illegal,  and,  if  so,  whether 
the  sale  can  be  set  aside  on  that  score ;  and, 
third,  whether  it  was  proved  that  the  sale 


istahar  was  not  actually  served  and  a  false 
receipt  fraudulently  filed,  and  whether  the 
disputed  property  was  sold  for  an  inadequate 
value. 

On  the  question  of  jurisdiction  raised  in 
the  first  issue,  the  decision  of  the  Subor- 
dinate Judge  is  very  short.  He  says : 
"  When  the  plaintiffs  complain  of  fraud,  the 
suit  is  certainly  admissible  by  the  Civil 
Court.'1  The  Subordinate  Judge  then  sets 
forth  the  pleadings  in  great  detail,  but 
his  decision  does  not  go  into  the  merits  of 
the  case,  namely,  whether  the  sale-procla- 
mations were  issued  and  whether  there  was 
any  fraud.  His  decision  turns  on  the  sole 
question  of  jurisdiction.  The  Subordinate 
Judge  found  that  because  the  decree  for 
rent,  in  execution  of  which  the  sale  took 
place,  was  made  by  the  Collector  of  Beer- 
bhoom, the  tenure  being  situated  in  the 
Collectorate  of  Burdwan,  the  Beerbhoom 
Collector's  decree  was  without  jurisdiction, 
and  therefore  it  followed  that  the  sale  made 
in  execution  of  that  decree  was  liable  to 
reversal.  The  suit  was  decreed,  the  safe 
reversed,  and  the  plaintiffs  to  recover  posses- 
sion of  the  1 4-annas  share  with  costs. 

It  appears  that  a  suit  was  brought  by 
the  defendant,  the  putneedar,  against  the 
plaintiffs  to  assess  the  tenure  held  by  them, 
and  a  decree  was  given  in  i860  by  the  Civil 
Court  declaring  this  tenure  to  be  liable  to 
enhancement,  and  a  rent  was  fixed  upon  it. 
Subsequently,  the  defendant  sued  the  plaintiffs 
for  rent  from  1863  to  1867,  and  the  Collector 
of  Beerbhoom  decreed  the  rents  from  1264  to 
1267  at  the  enhanced  rates  fixed  by  the 
Civil  Court.  The  Collector  in  his  decree 
states  that  the  due  service  of  the  notice  re- 
quired by  Section  9,  Regulation  V.  of  18 12, 
and  the  right  to  enhance  to  the  extent  claim- 
ed by  the  plaintiff  in  the  Act  X.  suit  had  been 
clearly  established  by  the  decision  of  the 
Civil  Court.  No  objection  was  taken  in  the 
Act  X.  suit  to  the  jurisdiction  of  the  Collect- 
or of  Beerbhoom,  nor  was  any  objection  on 
this  score  taken  either  on  the  first  occasion 
when  the  sale  was  reversed  by  the  Collector, 
or  on  the  second  occasion  after  the  sale  was 
completed  in  the  appeal  to  the  Collector  or 
to  the  Commissioner,  and  there  was  also  no 
appeal  to  the  Judge  of  the  district  against  the 
decision  under  ActX.  as  passed  without  juris- 
diction. The  plaint,  too,  in  this  suit  does  not 
raise  any  question  of  jurisdiction,  nor  do  the 
issues  laid  down  by  the  Subordinate  Judge 
raise  any  question  with  reference  to  the  juris- 
diction of  the  Collector  of  Beerbhoom.  There 
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is  an  issue  with  reference  to  the  jurisdiction 
of  the  Civil  Court,  but  that  issue  embraced 
only  the  question  of  fraud.  We,  therefore, 
think  that  this  question  cannot  be  raised 
now. 

It  appears  clear  that  the  plaintiffs  have  paid 
no  rent  at  all  to  the  defendant ;  and  although 
the  defendant  through  his  pleader  expressed 
himself  ready  and  willing  to  give  up  any 
title  he  may  have  to  the  property  by 
purchase  if  the  plaintiffs  would  pay  the 
rent  decreed  to  the  defendant,  the  plaintiffs 
refused  to  do  so,  the  fact  being  that  they 
will  neither  pay  that  rent  nor  take  back 
the  tenure  after  payment  of  the  rent. 

On  the  question  of  fraud,  although  the  Sub- 
ordinate Judge  did  not  go  into  it,  the  whole 
evidence  is  before  us.  That  evidence  has  been 
read  to  us,  and  we  are  of  opinion  that  no 
fraud  has  been  proved  in  this  case.  On 
the  contrary,  we  think  that  the  proceedings 
of  the  decree-holder,  the  defendant,  are 
bond  fide  and  honest,  and  that  the  plaintiffs 
have  wilfully  kept  him  out  of  his  rent,  and 
raised  every  description  of  frivolous  objec- 
tions to  defeat  his  just  claims.  The  inade- 
quacy of  price  being  one  of  the  reasons 
given  in  the  plaint  for  setting  aside  the 
sale,  we  may  observe  that'  at  the  time  the 
sale  was  made  there  was  a  large  balance 
of  rent  due  on  the  tenure,  more  than  10,000 
rupees,  exclusive  of  interest  and  costs,  and 
the  tenure  had  been  declared  liable  to 
enhancement.  It  was,  therefore,  to  be  ex- 
pected that  there  would  not  be  purchasers 
for  this  tenure  at  a  higher  price  that  what 
it  fetched. 

On  the  whole  case,  we  are  of  opinion 
that  fraud  has  not  been  made  out,  and 
that  the  Subordinate  Judge's  decision  must 
be  reversed,  the  plaintiffs'  suit  dismissed, 
and  the  appeal  decreed  with  costs  payable 
by  the  plaintiffs,  respondents. 


The  21st  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Limitation — Special  appeal — Adversary's  books 

— Evidence. 

Case  No.  1876  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  1st  May  i86g,  reversing  a  decision 
of  the  Officiating  Deputy  Collector  of 
that  District,  dated  the  roth  November 
1868. 

Ramessur  Singh  and  another  (Defendant), 

Appellants, 

versus 

Ajoodhya  Pershad  Singh  and  another 
(Plaintiffs),  Respondents. 

Baboo  Anund  Gopal  Paleet  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

The  validity  of  a  Civil  Court's  decree  is  not  open  to 
question  in  special  appeal,  after  it  has  become  final  and 
conclusive  by  operation  of  law. 

An  adversary's  account-books  may  be  used  as  corro- 
borative evidence,  not  as  independent  testimony. 

Mitter,  J. — It  is  admitted  by  the  pleader 
for  the  special  respondent  that  the  judgment 
of  the  Lower  Appellate  Court  in  this  case 
cannot   stand.     The    only    question    which 
the  Judge   had  to   determine   was  whether 
the  defendants  were  tenants  of  the  plaint- 
iff  or  not;    and   although   the  Judge   says 
that  he  finds  it  as  a  fact  that  the  defend- 
ants were  tenants  of  the  plaintiff,  the  rea- 
sons  assigned   by   him   in   support   of  this 
conclusion  appear  to  us  to  be  altogether  in- 
sufficient for  the  purpose,  and  they  are  also 
erroneous   in    law.     In   the    first  place,  he 
says  that  the  Principal  Sudder  Ameen  had 
no  right  to  pass  any  decree  in  favor  of  the 
defendants,   now   special   appellants   before 
us.     He  is  certainly  wrong  in  making  this 
remark.     That  decree  has  now  become  final 
and    conclusive   by   operation   of  law,   and 
it  is  not  open  to  the  special  respondents  to 
question    its    validity    now.     Secondly,    the 
Judge    says  that  the   defendants  would    be 
entitled  under  that  decree  to  hold  a  certain 
fractional   share   of  the   land  comprised   i«x 
the  village,  and  not  to  any  specific  lands. 
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Whether  this  is  so  or  not,  it  is  perfectly 
clear  that  this  circumstance  has  no  bearing 
whatever  upon  the  question  as  to  whether 
the  defendants  are  the  tenants  of  the  plaint- 
iff, or  not.  Thirdly,  the  Judge  says  that 
the  defendants  are  entitled  only  to  hold 
i8£  beegahs  in  lieu  of  their  2  gundas  3 
cowries  share,  and  they  must,  therefore, 
be  treated  as  tenants  of  the  plaintiff  for  the 
lands  in  excess.  This  reasoning  is  mani- 
festly erroneous ;  for,  assuming  for  the  sake 
of  the  argument  that  the  defendants  are  in 
possession  of  more  lands  than  they  are  en- 
titled to,  there  is  yet  a  wide  gulf  between 
that  fact  and  the  fact  that  the  defendants 
are  holding  these  excess  lands  as  tenants  of 
the  plaintiff.  The  only  remark  of  the 
Judge,  which  appears  to  us  to  have  any  real 
bearing  upon  the  point  in  issue,  is  contained 
in  the  concluding  part  of  his  judgment. 
He  says  that  he  sent  for  the  collection-books 
of  the  plaintiff's  lessors,  and  that  those  books 
go  to  show  that  the  defendants  were  te- 
nants of  the  lessors  of  the  plaintiffs.  But 
here  again  the  Judge  has  committed  an 
error  in  law.  No  reason  whatever  is  assign- 
ed, as  required  by  the  Civil  Procedure 
Code,  for  sending  for  those  books  for  the  first 
time  in  appeal.  There  is  nothing  to  show 
that  there  is  any  legal  evidence  to  prove 
the  genuineness  of  those  books ;  and  even 
if  it  be  assumed  that  they  have  been  duly 
proved,  it  is  perfectly  clear  that  the  Judge 
bad  no  power  to  treat  them  as  any  independ- 
ent evidence  on  the  question  of  fact  which 
be  had  to  decide  in  this  case.  Such  papers 
might  be  used  as  corroborative  evidence  at 
most,  but  it  would  be  highly  unjust  to  bind 
anybody  by  entries  which  his  adversary 
has  made  against  him  in  books  over  which 
he  has  no  control  whatever. 

Under  these  circumstances,  we  are  oblig- 
ed to  remand  this  case  to  the  Lower  Appel- 
late Court  for  a  fresh   decision   upon  the 
Vol.  XIII. 


merits.  If  the  collection-papers  have  not 
been  proved  by  legal  evidence,  the  Judge 
ought  to  exclude  them  altogether  from  his 
consideration. 

The  costs  will  follow  the  result. 


The  22nd  March  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Section  92,  Act  X.  of  1859 — Keeping  a  decree 

alive. 

In  the  matter  of 
Shaikh  Hossein  AH,  Petitioner. 

Bajtoo  Hem  Chunder  Banerjee  for  Petitioner. 

The  privilege  of  keeping  a  decree  alive  by  bond*fi4e 
proceedings  within  three  years  before  the  date  of  the 
last  application  for  execution  cannot  be  enjoyed  by 
holders  of  decrees  for  sums  below  500  rupees. 

Bay  ley,  J. — This  was  an  application  to 
set  aside  an  order  passed  by  the  Collector 
in  execution  as  made  without  jurisdiction. 
The  order  is  in  substance  this,  viz.,  that,  where- 
as three  years  have  elapsed  from  the  date  pf 
judgment,  execution  is  barred  under  thepror 
visions  of  Section  92,  Act  X.  of  1859,  as  the 
decree  is  below  Rupees  500,  and  therefore 
no  process  can  issue.  I  do  not  myself  see 
any  refusal  of  jurisdiction  in  this  order. 
The  question  simply  appears  to  me  to  be 
whether  the  Collector  has  acted  legally  or 
not  in  refusing  to  issue  a  process  of  execu- 
tion. But  taking  the  order  for  argument's 
sake  as  a  refusal  of  jurisdiction  which  the 
Collector  had,  I  would  refer  to  the  fol- 
lowing facts.  The  decree  was  of  18th  May 
1866.  The  first  application  for  execution 
was  made  on  the  17th  March  1869.  The 
judgment- debtor  being  dead,  the  case  was 
struck  off  on  the  9th  April  1869.  On  the 
28th  April  1869,  a  fresh  application  fox 
execution  was  made,  and  a  process  was  ask- 
ed for  in  the  names  of  the  widows  of  the 
deceased.  On  the  1 8th  May  the  names  of 
the  widows  were  called  for.  The  petitioner 
thereupon  stated  that  the  deceased  being  a 
resident  of  a  different  village,  he  was  un- 
able to  supply  the  names  of  the  widows,  and 
prayed  that  execution  might  be  proceeded 
with  against  the  estates  of  the  deceased. 
This  application  was  rejected  on  the  same 
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day.  Subsequently,  the  decree-holder  hav- 
ing put  in  the  names  of  the  two  widows  of  the 
deceased,  some  of  the  moveable  properties 
was  sold,  and  part  of  the  decree  satisfied  on 
the  29th  October  1869. 

On  the  15th  December  1869,  the  decree- 
holder  prayed  that  such  part  of  the  decree 
as  remained  unsatisfied  might  be  executed, 
and  on  the  3rd  January  1870  the  Deputy 
Collector  refused  to  proceed  with  the  exe- 
cution, on  the  ground  that  the  decree  was 
barred  under  Section  92,  Act  X.  of  1859. 

It  is  contended  that,  under  the  precedent 
of  the  Full  Bench,  reported  at  page  83, 
March  No ,  1870,  Bengal  Law  Reports,*  the 
decree  is  not  barred,  and  that  execution 
ought  to  be  proceeded  with.  That  is  a 
decision  of  a  Full  Bench  of  this  Court  in 
which  I  differed  from  the  majority  for  the 
reasons  I  gave,  but  as  it  is,  I  am,  of  course, 
bound  by  the  judgment  of  the  majority. 
In  that  case,  it  was  held  that  Section  92, 
Act  X.  of  1859,  was  to  be  reasonably  con- 
strued, and  not  literally,  and  the  main  feature 
in  that  case,  as  stated  in  the  judgment  of 
the  referring  Judges,  was  that  the  decree 
was  not  available  for  execution,  inasmuch 
as  it  was  attached  by  the  Sudder  Ameen  for 
nearly  the  whole  of  the  three  years.  In 
the  present  ca.se,  however,  there  was  no 
such  obstacle  in  the  way  of  the  decree-holder 
to  proceed  with  the  execution  of  his  decree 
as  would  bring  his  case  within  the  ruling  of 
that  Full  Bench  decision.  From  the  29th 
October  1869  till  December  1869,  the  decree- 
holder  here  did  nothing  to  proceed  with  his 
decree,  and  in  that  interval  the  period  of 
limitation  elapsed.  I  think,  therefore,  that 
the  present  case  is  not  parallel  to  that  of  the 
Full  Bench  decision  cited,  and  as  more  than 
three  years  had  elapsed  from  the  date  of 
judgment,  the  Deputy  Collector  was  right  in 
holding  that  the  execution  could  not  now 
be  proceeded  with  under  the  terms  of  Sec- 
tion 92. 

In  this  view  I  would  refuse  this  appli- 
cation. 

Mitter,  J: — I  am  of  the  same  opinion.  If 
the  contention  of  the  pleader  for  the  peti- 
tioner is  correct,  there  can  be  no  doubt 
whatever  that  Section  92,  Act  X.  of  1859, 
would  be  converted  into  Section  23,  Act 
XIV.  of  1859.  The  question  which  we 
have  to  determine  is  whether  the  Collect- 


*  Infra ,  Full  Bench,  p.  3. 


or  was  wrong  in  refusing  to  issue  execution 
upon  the  application  of  the  1 8th  December 
1869,  which  is  admitted  to  have  been  filed 
more  than  three  years  after  the  date  of  the 
original  decree  ;  and  the  only  ground  upon 
which  it  is  contended  that  the  Collector  was 
wrong  is  that  the  decree-holder  had  been 
trying  bond-fide  to  keep  his  decree  in  force 
from  the  17th  March  1864  down  to  the  date 
of  his  last  application  for  execution.  This 
is  not  a  ground  which  can  take  the  petitioner's 
case  out  of  the  operation  of  Section  92,  Act 
X.  of  1859. 

It  has  been  said  that  the  case  is  governed 
by  the  decision  of  the  Full  Bench  referred 
to  at  page  83  of  the  4th  Volume  of  Bengal 
Law  Reports,  but  this  contention  is  mani- 
festly  erroneous.      I   entirely    concur  with 
the  learned  Judges  who  passed  that  decision, 
in   thinking  that,  when   a  decree-holder   is 
precluded  from   taking  out  execution  by  a 
circumstance  over  which  he  has  no  control, 
or  where  the  application  is  made  within  the 
time  prescribed  by  law,  but  the  Court  itself 
is  unable  to  deal  with  it  either  from  press 
of  business  or  otherwise,  the  decree-holder 
is  entitled  to  have  a  process  of  execution 
issued,     notwithstanding     that    more     than 
three  years  have  elapsed  from  the  date  of 
judgment.      In  the  one   case,    the    decree- 
holder's  hands  are  fettered  by  a  vis  major 
over    which    he    has    no   control.     In    the 
other  case,  he  has  exercised  all  the  diligence 
which  he  could  be  reasonably  expected  to 
exercise   in   carrying   out  the  provisions  of 
the   law ;  and    if  any   delay  has   arisen  in 
consequence  of  the  Court's  inability  to  deal 
with    his    application,    justice    and    equity 
require  that  he  ought  not  to  suffer. 

The  present  case  stands  upon  quite  a 
different  footing.  It  is  a  case  in  which  the 
decree-holder  is  seeking  to  execute  his 
decree  after  the  time  prescribed  by  law  has 
expired,  and  the  only  ground  urged  for 
avoiding  the  provisions  of  Section  92  is 
that  the  decree  had  been  kept  alive  by  bond- 
fide  proceedings  within  three  years  before 
the  date  of  the  last  application.  This  pri- 
vilege is  exclusively  limited  by  the  -Legisla- 
ture to  the  holders  of  decrees  for  sums 
above  500  rupees,  and  it  is  perfectly  clear 
that,  if  the  holders  of  decrees  for  sums 
below  that  amount  are  to  have  the  same 
privilege,  there  would  be  no  distinction 
whatever  as  between  the  rules  of  limitation 
applicable  to  both  classes  of  decrees.  That 
this  was  not  the  intention  of  the  Legislature 
is  clear  from  the  express  terms  of  Section 
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92 ;  and  as  we  are  bound  to  put  a  reasonable 
construction  upon  every  Legislative  enact- 
ment, it  would  be  certainly  improper  for  us 
to  give  such  a  construction  to  Section  92, 
Act  X.  of  1859,  as  would  render  the  provi- 
sions of  that  Section  altogether  nugatory. 

For    these    reasons    I    would   reject    the 
application. 


The  24th  March  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Obiter  dicta— Notice  of  enhancement— Section 

17,  Act  X.,  1859. 

Case  No.  2424  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  .Commissioner  of  Chota 
Nagpore,  dated  the  2jrd  Aug  tut  i86g, 
modifying  a  decision  of  the  Extra  Assist- 
ant  Commissioner  of  Maunbhoom,  dated 
the  j  1  si  March  i86g. 

Mothooranath  Sircar  (Defendant), 
Appellant, 

versus 

Nil  Monee  Deo  (Plaintiff),  Respondent. 

Baboos  Bama  Churn  Banerjee  and  Umbica 
Churn  Banerjee  for  Appellant. 

Baboos     Unnoda     Pershad     Banerjee    and 
Bhowanee  Churn  Dutt  for  Respondent. 

Where  a  suit  for  enhancement  of  rent  is  dismissed 
on  the  ground  that  no  notice  was  served,  any  decision 
in  the  Court's  judgment  as  regards  the  mal  or  lakheraj 
character  of  the  land  must  be  deemed  to  be  mere  obiter. 

Where  it  is  found  in  such  a  suit  that  the  notice  did 
not  state  that  the  ryot  pays  less  than  ryots  of  the  same 
class,  the  informality  may  be  overlooked  if  there  is 
evidence  on  the  record  of  the  rates  of  rent  payable  by 
soch  ryots;  but  if  there  is  no  evidence  of  that  nature, 
the  suit  must  be  dismissed. 

Jackson,  J. — This  was  a  suit  for  en- 
hancement of  rent.  The  enhancement  was 
contested  as  regards  certain  parts  of  the 
land  In  the  Lower  Court,  on  the  grounds 
that  some  of  the  lands  were  lakheraj,  and 
that  the  rates  claimed  were  not  fair  and 
equitable  rates.  There  has  been  an  enquiry 
on  the  spot  by  the  first  Court  and  by  the 
Judicial  Commissioner  on  appeal,  the  Judi- 
cial Commissioner  decreeing  enhanced  rent 
or  a  larger  extent  of  land  than  was  decreed 


by  the  first  Court.  In  special  appeal,  it  is 
contended  that  the  grounds  upon  which 
the  Lower  Appellate  Court  has  declared  that 
a  larger  extent  of  land  is  liable  to  enhance- 
ment are  wrong  in  law. 

The  Lower  Appellate  Court  has  said  that 
in  a  former  contest  between  these  parties, 
all  the  lands  of  the  defendant  lying  in  this 
village  were,  with  certain  exceptions,  de- 
clared to  be  mil  lands,  and  not  lakheraj  as 
the  defendant  had  averred.  It  appears, 
however,  that  that  case  had  already  been 
decided  on  the  ground  that  no  notice  of 
enhancement  had  been  served,  and  therefore 
the  decision  as  regards  the  mal  or  lakheraj 
character  of  the  land  was  mere  obiter ;  and 
when  that  case  went  up,  on  appeal,  to  the 
higher  Court,  it  was  distinctly  laid  down 
that  that  decision  would  not  in  any  way 
affect  or  injure  the  rights  or  title  of  any 
person.  It  is  quite  clear,  then,  that  the 
Appellate  Court  should  not  have  acted  upon 
that  decision.  That  judgment  was,  in  fact, 
no  decision  at  all,  and  the  whole  question 
as  regards  the  lands,  whether  they  are  mil 
or  lakheraj,  is  still  open  to  determination. 

But  further  objections  are  taken  as  regards 
the  right  of  the  plaintiff  to  enhance  the 
rent.  It  is  said  that  the  notice  of  enhance- 
ment did  not  distinctly  allege  that  the  rates 
paid  by  the  tenant  were  lower  than  those 
paid  for  the  same  descriptions  of  lands  by 
ryots  of  the  same  class  and  with  similar 
advantages  in  places  adjacent ;  and  further, 
that  the  evidence  adduced  by  the  plaintiff 
in  no  way  alluded  to  the  rates  paid  by  the 
same  class  of  ryots. 

There  seems  to  have  been  an  Ameen's 
enquiry,  but  that  enquiry  refers  only  to  the 
rates  paid  in  neighbouring  villages  for  the 
same  descriptions  of  land,  but  does  not  spe- 
cify whether  such  rates  were  paid  by  ryots 
of  the  same  class  :  it  alludes  generally  to 
the  rates  payable  in  the  village.  Objec- 
tion is  taken  to  an  award  of  enhancement 
founded  upon  such  evidence  as  this.  There 
appears  to  have  been  no  objection  taken  in 
the  Lower  Court  as  regards  the  informality 
of  the  notice,  and  had  the  evidence  been 
sufficient  to  prove  all  that  was  necessary 
under  the  law,  it  is  very  doubtful  whether 
the  Lower  Appellate  Court's  decision  ought 
to  be  set  aside  solely  on  the  ground  of  in- 
formality of  the  notice.  Although  the  no- 
tice was  carelessly  worded,  if  both  parties 
understood  what  they  were  going  to  trial 
upon,  and  if,  on  examining  the  case,  the 
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Court  was  satisfied  that  they  had  not  been 
prejudiced  by  the  irregularity,  it  would  not, 
pn  the  ground  of  an  irregularity  in  the 
notice,  interfere  with  the  decision  of  the 
Lower  Court.  But,  in  this  case,  it  is  im- 
possible to  allow  the  decision  to  stand.  The 
.evidence  shows  that  the  rates  demanded 
*re  not  proved  to  be  rates  paid  by  the  same 
.class  of  ryots,  and  that  the  rates  were 
fixed  irrespective  of  the  question  of  the 
elate  of  ryots  to  which  the  defendant  be- 
longed. 

There  is  another  point  which,  it  is  ob- 
jected in  special  appeal,  has  not  been  tried 
by  the  Lower  Appellate  Court,  namely,  the 
right  of  the  defendant  to  hold  at  fixed  rates, 
a  right  which  he  claimed  in  the  Appellate 
Court,  and  which  the  Appellate  Court  seems 
to  have  overruled  on  the  ground  of  the 
decision  above  alluded  to.  As  that  decision, 
however,  is  not  a  final  judgment  on  this 
point,  it  would  be  necessary  for  the  Appellate 
Court  to  decide  as  to  the  right  of  the  de- 
fendant to  hold  at  fixed  rates  before  going 
on  to  decide  what  are  the  proper  en- 
hanced rates  to  be  assessed.  But,  as  this 
case  was  instituted  in  the  year  1868,  we 
think  it  ought  not  to  be  remanded.  The 
plaintiff  has  failed  to  prove  by  evidence  the 
rates  at  which  he  alleged  that  he  was  en- 
titled to  recover  enhanced  rent,  and  there- 
fore his  case  must  be  dismissed  with  costs, 
he  being  at  liberty  to  bring  a  fresh  suit  for 
future  enhanced  rents  if  he  is  so  advised. 

The  special  appeal  will  be  decreed  with 
costs. 

Kemp,  J. — I  wish  to  add  a  few  words. 
There  is  no  doubt  that  there  are  decisions 
of  this  Court  to  the  effect  that,  unless  the 
notice  issued  under  Section  13  specifies  the 
grounds  or  any  of  the  grounds  on  which, 
according  to  Section  17,  a  ryot  is  liable  to 
enhancement,  the  suit  of  the  plaintiff  ought 
to  be  dismissed.  Now,  in  this  case,  the  en- 
hancement was  claimed  under  the  first  ground 
of  Section  17.  The  notice  is  to  the  effect 
that  the  ryot  pays  less  than  the  average 
rate  of  rent  paid  by  ryots  of  the  neighbour- 
ing villages  ;  it  does  not  state  that  he  pays 
less  than  ryots  of  the  "same  class' '  for 
lands  of  the  "same  description."  This 
point,  however,  was  not  taken  belojy,  and 
the  parties  went  to  trial  upon  the  whole 
case,  and  had  there  been  evidence  on  the 
record  of  the  rates  of  rent  payable  by  ryots 
of  the  same  class  as  the  defendant  for  lands 
fit  a  similar  description,  I  should  have  been 


disposed  to  overlook  the  informality  in  the 
notice ;  but  as  there  is  no  evidence  of  that 
nature,  I  think  that  the  suit  must  be  dis- 
missed, the  plaintiff  having  failed  to  prove 
that  the  defendant  pays  less  than  ryots  of 
the  same  class  for  the  same  description  of 
lands  enjoying  similar  advantages. 


The  24th  March  1870. 

Pre  tent: 

The  Hon'ble  L.  S.  Jackson  and  F.  A  Glover, 

Judges. 

Joint-debt— Execution — Contribution. 

Case  No.  2648  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  the  24-Pergun- 
nahs%  dated  the  i$th  July  i86gf  affirming 
a  decision  of  the  Moonsiff  of  Aiipore, 
dated  the  8th  January  i86g. 

Shib  Chunder  Bidyaruttun  and  another 
(Defendants),  Appellants > 

versus 

Huree  Doss  Bhuttacharjee  (Plaintiff), 
Respondent. 

Baboo  Roopnath  Banerjee  for  Appellants. 

Baboo  Umbica  Churn  Banerjee  for 
Respondent. 

A  decree  having  been  executed  for  the  full  amount 
due  against  a  joint-debtor,  the  latter  sued  his  co-debtors 
for  contribution,  who  pleaded  that  at  the  time  of  payment 
the  decree  had  been  barred  in  consequence  of  a  certain 
proceeding  in  the  execution-case  not  having  been 
bond  fide. 

Held  that  the  question  raised  by  the  defendants 
was  necessarily  considered  in  the  execution-case,  that 
the  Court  must  be  assumed  to  have  acted  rightly  in 
granting  execution,  and  that  the  plaintiff  having  been 
compelled  to  pay  the  joint-debt  was  entitled  to 
re-imbu  rsement. 

Jackson,  J. — It  seems  to  me  that  the  point 
raised  in  special  appeal  here  does  not 
arise.  The  plaintiff  was  one  of  several  join t- 
debiors  liable  under  a  decree.  The  decree 
was  executed  against  him,  and  he  had  to 
pay  the  joint-debt.  He,  therefore,  sued  the 
defendants  for  contribution. 

The  defendant's  answer  is  that  at  the 
time  that  the  plaintiff,  the  joint-debtor, 
paid,  execution  of  the  decree  was,  in  fact, 
barred,  and  he  seeks  to  show  that  the 
original  decree-holder  was  not  at  that  time 
entitled  to  execute  his  decree  in  consequence 
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of  a  certain  proceeding  in  that  execution- 
case  not  having  been  a  bond- fide  proceeding 
for  the  purpose  of  enforcing  the  decree. 

On  that  point,  the  Courts  below  have 
decided  against  the  defendant  and  in  favor 
of  the  plaintiff.  He  seeks  now  to  induce 
us  to  consider  the  question  whether  such 
proceeding  was  a  bond-fide  proceeding  or 
no. 

It  seems  to  me  that  we  are  not  entitled 
to  go  into  that  question.  I  think  that 
question  was  necessarily  considered  in  the 
execution-case,  that  we  must  assume  the 
Court  to  have  acted  rightly  in  granting  exe- 
cution, that  the  plaintiff  was  compelled  to  pay 
the  joint  debt,  and  that  consequently  the 
defendants  are  bound  to  re-imburse  him  to 
the  extent  of  that  liability. 

I  think  the  special  appeal  must  be  dis- 
missed with  costs. 

Glover,  J. — I  concur. 


The  24th  March  1870. 
Present : 

The  Hon  ble  H,  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Pre-emption— Delay. 

Case  No.  2180  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Patna,  dated  the 
rath  June  i86g,  reversing  a  decision  of 
the  Sudder  Moons  iff"  of  that  District,  dated 
the  fth  December  1868. 

Amjud  Hossein  (Plaintiff),  Appellant, 

versus 

Khurog  Sein  Sahoo  and  another(Defendants), 

Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

Ualess  delay  on  the  part  of  a  pre -emptor  indicates 
his  intention  of  relinquishing  his  right,  the  mere  fact 
that  he  takes  a  short  time  to  ascertain  whether  the  news 
of  the  sale  is  correct  or  not  is  not  sufficient  to  invali- 
date his  demand  of  mowasihut,  if  made  immediately 
after  he  has  ascertained  that  the  sale  has  taken  place,  ' 

Alt  tier,  J. — We  are  of  opinion  tint  the 
Lower  Appellate  Court  has  committed  an 
error  iu  law  in  the  investigation  of  this  case, 


and  that  this  error  is  one  which  may  have 
affected  the  decision  of  the  case  on  the 
merits. 

The  Lower  Appellate  Court  seems  to  think 
that  the  mere  fact  that  the  plaintiff  took 
time  to  ask  the  person  who  communicated  to 
him  the  intelligence  of  the  sale  as  to  how  he 
had  come  to  know  about  it  before  he  made 
his  demand  of  tulluba-mowasibut,  was  suffi- 
cient to  invalidate  his  right  of  pre-emption 
under  the  Mahomedan  Law.  This  opinion 
is  contrary  to  that  of  the  author  of  the 
Mahomedan  Text  Book,  the  Hedaya;  and 
the  pleader  for  the  respondent  has  not  been 
able  to  cite  any  authority  to  show  that  the 
opinion  of  the  author  of  the  Hedaya  upon 
this  question  is  not  to  be  followed. 

In  page  569,  Volume  III.  of  the  Hedaya, 
the  author  goes  on  to  say :  "  If  the  man 
"  claim  his  shuffa  in  the  presence  of  the 
"  company  amongst  whom  he- may  be  sitting 
"  when  he  receives  the  intelligence,  he  ig 
"  the  shuffee,  his  right  not  being  invalidated 
"  unless  he  delay  asserting  it  till  after  the 
"  company  have  broken  up.  Both  these  opi- 
"  nions  are  mentioned  in  the  Nowadir ;  and 
"  Koorokee  passed  decrees  agreeably  to  the 
"  last  quoted  report ;  because  the  power  of 
"  accepting  or  rejecting  the  shuffa  being 
"  established,  a  short  time  should  necessarily 
'•  be  allowed  for  reflection  in  the  same 
"  manner  as  time  is  allowed  to  a  woman  to 
"  whom  her  husband  has  given  the  power  of 
"  choosing  to  be  divorced  or  not." 

Then,  again,  in  the  next  para. — "If  the 
shuffee,  on  hearing  of  the  sale,  exclaim 
'  Praise  be  to  God,  '  or, '  There  is  no  power 
*  or  strength  but  what  is  derived  from  God,  ' 
or  'God  is  pure/  his  right  of  shuffa  is 
not  invalidated,  insomuch  that,  if,  imme- 
diately on  pronouncing  these  words,  he. 
without  delay,  claim  his  shuffa,  he  will 
accordingly  get  it,  because  the  first  of 
these  is  considered  as  a  thanksgiving  on 
his  being  freed  of  the  neighbourhood  of 
the  seller;  the  second  (which  is  an  ex- 
pression of  admiration)  is  supposed  to  pro- 
ceed from  the  astonishment  with  which  he 
is  struck  at  the  intention  manifested  by 
the  seller  of  doing  a  thing  which  would 
be  vexatious  to  him ;  and  the  last  is  con- 
sidered as  an  exclamation  prefatory  to  fur- 
ther discourse.  None  of  these  expres- 
sions, there/ore,  can  imply  a  refusal  or 
rejection  of  the  shuffa.  In  the  same  man- 
ner, also,  if  on  receiving  the  news  of  the 
sale  he  asks  '  Who  is  the  purchaser,'  and 
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"'how  much  is  the  price?'  it  does  not  in- 
"  validate  his  right ;  since  these  questions 
"  cannot  be  considered  as  a  refusal,  but  on 
"  the  contrary,  it  may  be  concluded  from 
"  them  that,  if  the  price  be  reasonable,  and 
"  the  purchaser  a  person  whom  he  would  not 
"  like  as  a  neighbour,  he  will  afterwards 
"  claim  his  right  of  shuffa." 

It  is  clear  from  these  passages  that,  unless 
the  delay  on  the  part  of  the  pre-emptor  is  of 
such  a  character  as  to  indicate  his  intention 
of  relinquishing  his  right  of  pre-emption, 
the  mere  fact  that  the  pre-emptor  takes  a 
short  time  for  the  purpose  of  ascertaining 
whether  the  information  communicated  to 
him  is  correct  or  not  would  not  be  sufficient 
to  invalidate  his  demand  of  mowasibut,  if 
that  demand  is  made  immediately  after  he  has 
ascertained  that  the  sale  has  been  made  al- 
ready. It  is  true  that  the  examples  given  in 
the  passages  above  quoted  are  not  exactly  on 
all  fours  with  the  circumstances  of  the  case 
now  before  us,  but  there  can  be  no  doubt 
whatever  as  to  the  principle  upon  which 
those  examples  are  based.  It  is  admitted  on 
all  sides  that  the  necessity  for  making  the 
demand  of  tulluba-mowasibut,  arises  only 
after  the  pre-emptor  has  come  to  a  knowledge 
of  the  sale;  and  in  this  case,  according  to 
the  strictest  interpretation  of  the  Hedaya, 
the  pre-emptor  had  a  right  to  ask  his  inform- 
ant as  to  how  he  came  to  know  that  the  sale 
had  been  made,  before  he  asserted  his  right 
of  pre-emption  by  performing  the  necessary 
ceremonies.  The  Subordinate  Judge  ap- 
pears to  have  thought  that  the  mere  fact 
that  the  plaintiff  asked  the  person  who  in- 
formed him  about  the  sale  as  to  whence  his 
•information  was  derived  is  tantamount  to  a 
breaking  up  of  the  mujlees  according  to  the 
opinion  of  the  author  of  the  Hedaya.  But  in 
so  far  as  we  understand  the  passage  referred 
to  by  the  Subordinate  Judge,  there  can  be 
no  doubt  that  the  breaking  up  of  the  mujlees 
means  the  breaking  up  of  the  company  in 
which  the  pre-emptor  may  be  sitting  at  the 
time  when  the  information  is  communicated 
to  him. 

The  Subordinate  Judge  appears  also  to 
have  made  certain  remarks  upon  certain  dis- 
crepancies in  the  evidence  of  the  witnesses 
examined  by  the  plaintiff,  but  it  does  not 
appear  to  us  that  he  has  come  to  the  con- 
clusion that  the  evidence  of  those  witnesses 
ought  to  be  rejected  as  untrustworthy  on 
account  of  those  discrepancies. 

Under  these  circumstances,  we  are  obliged 
to  reverse  the  decision  of  the  Subordinate 


judge,  and  to  remand  the  case  to  him  with  in- 
structions to  try  the  question  of  fact  whether 
the  plaintiff  has  performed  the  ceremonies 
required  by  the  Mahomedan  Law  to  give 
validity  to  a  claim  of  pre-emption. 

The  costs  of  this  appeal  will  abide    the 
result. 


The  24th  March  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Removal  of  guardian— Act  XL.,  1858. 

Case  No.  34  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad,  dated 
the  nth  December  i86g. 

Brijendro  Narain  Roy  (Opposite  Party), 

Appellant, 

versus 

Bussunt  Coomar  Ghose  (Petitioner), 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

No  one  for  Respondent. 

The  fact  that  a  guardian  appointed,  under  Act  XL.  of 
1 858, had  executed  a  bond  without  an  order  of  the  Court, 
was  held  not  to  be  sufficient  ground  for  removiog  him 
from  office. 

Jackson,  J. — It  seems  to  me  that  the 
Judge  has,  without  sufficient  cause,  recalled 
the  certificate  granted,  under  Act  XL.  of 
1858,  to  the  petitioner.  The  petitioner  is 
himself  a  co-sharer,  being  the  half  brother 
of  the  minor.  The  certificate  has  been  re- 
called on  the  ground  of  a  bond  entered  into 
by  the  petitioner  by  which  certain  joint  im- 
moveable property '  was  pledged  to  one 
Doorga  Bibee,  such  bond  being  executed 
without  the  permission  of  the  Civil  Court. 

The  Judge  observes  that  such  execution 
of  the  bond  is  a  direct  violation  of  the  pro- 
visions of  Section  18,  Act  XL.  of  1858.  No 
doubt,  it  is  a  violation  of  that  Section  in  so 
far  as  that  the  bond  so  executed  without  an 
order  of  the  Civil  Court  would  be  invalid. 
It  does  not  follow,  however,  that,  because  a 
person  has  executed  a  bond  which  would 
have  no  legal  force,  he  must,  therefore,  be 
removed  from  the  guardianship  to  which  he 
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has  been  appointed.  It  should  have  been 
made  clear,  I  think,  that  the  guardian,  in 
so  executing  the  bond,  acted  in  bad  faith, 
or  had  injured  or  was  likely  or  intended 
to  injure  the  interests  of  the  minor.  It  does 
noi  appear  even  that  he  knowingly  con- 
travened the  terms  of  that  Section,  and,  at 
any  rate,  it  appears  that  the  bond  in  ques- 
tion was  executed  four  or  five  years  ago,  and 
that  it  has  been  superseded  by  a  putnee- 
settlement  entered  into  by  the  guardian  with 
full  sanction  of  the  Civil  Court.  It  appears 
to  me,  therefore,  that  the  Judge  had  no  suffi- 
cient ground  for  setting  aside  the  certificate. 

It  seems  to  me  that  there  ought  to  be 
specially  good  cause  made  out  before  re- 
moving from  the  office  of  guardian  and 
manager  of  a  minor's  estates  a  person  who 
is  himself  jointly  interested  with  the  minor 
in  the  management  of  the  property.  I 
think,  therefore,  that  the  order  of  the  Judge 
must  be  set  aside  with  costs. 

Glover,  J. — I  also  think  that  the  Judge 
has  taken  too  narrow  a  view  of  the  circum- 
stances of  the  case,  and  I  think  no  sufficient 
cause  has  been  shown  for  recalling  the  certi- 
ficate granted  to  the  manager. 


The  24th  March  1870. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 

Mitter,  Judges, 

Leases— Attornments — Jurisdiction. 

Case  No.  2197  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision    passed  by 
the  Officiating  Judge  of  Gya,   dated  the 
12th  June  i86g,  affirming  a  decision   of 
the  Assistant    Collector   of  that  District, 
dated  the  25th  January  1869. 

Sree  Chand  (one  of  the  Defendants), 
Appellant, 

versus 

fiudhoo  Singh  (Plaintiff)  and  another 
(the  other  Defendant),  Respondents, 

Baboos  Nil  Madhub  Sein  and  Hem  Chunder 
Banerjee  for  Appellant. 

Mr*  R.   T.  Allan  and  Moons hee  Mahomed 
Yusufiox  Respondents. 


In  a  suit  for  rent  where  the  defendant  held  under  a 
lease  from  a  party  who  subsequently  grave  a  lease  to 
plaintiff  which  gave  him  the  right  to  collect  rents  from 
the  defendant  in  accordance  with  the  terms  of  the  former 
(the  defendant's)  lease : 

Held  that  no  attornment  was  necessary,  and  the 
suit  could  be  instituted  in  a  Revenue  Court  under  Act  X. 

Mitter,  J.-Wk  see  no  reason  to  interfere 
with  the  judgment  of  the  Court  below. 
That  Court  has  distinctly  found  as  a  fact  on 
the  evidence  that  the  defendant  acknowledg- 
ed the  plaintiff  to  be  his  landlord  by  paying 
rent  to  him  for  previous  years.  But  whe- 
ther this  is  so  or  not,  it  is  quite  clear  from 
the  terms  of  the  putnee  lease,  which  is  not  dis- 
puted by  the  defendant,  that  the  plaintiff  is 
entitled  to  stand  in  the  position  of  landlord  to 
the  tenant.  The  defendant  got  a  lease  from  the 
lessor  of  the  plaintiff  in  1850.  The  plaint* 
iff  got  his  lease  in  i860,  and  the  lease  grant- 
ed to  the  plaintiff  distinctly  gives  him  the 
right  of  collecting  rents  from  the  defendant 
in  accordance  with  the  terms  of  the  lease 
granted  to  him  (the  defendant)  in  1850.  In 
a  case  of  this  sort,  no  attornment  is  neces- 
sary, and  the  Collector's  Court  is  the  proper 
Court  where  such  a  suit  must  be  instituted 
under  the  provisions  of  Act  X.  of  1859. 

In  this  view,  we  dismiss  this  appeal  with 
costs  to  the  plaintiff,  respondent.  The  other 
respondent  will  bear  his  own  costs. 


The  24th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  judges. 

Jurisdiction— Sections  237  and  242,  Code  of  Civil 

Procedure. 

In  the  matter  of 
Brojonath  Mitter,  Petitioner. 

Baboo  Poor  no  Chunder  Shome  for 
Petitioner. 

Section  237  of  the  Code  of  Civil  Procedure  gives  no 
authority  to  a  Civil  Court  to  dispose  of  claims  to  money 
in  deposit  with  a  Collector,  nor  does  Section  242  give  ' 
a  Court  authority  to  dispose  of  claims  to  money  under 
attachment. 

Jackson,  J.— I  think  that  the  Court  ought 
not  to  interfere  in  this  case. 

The  Judge,  on  the  application  of  the 
petitioner,  ordered  the  attachment  of  a  sum 
of  money  standing  in  the  Collector's  books 
at    the    credit     of    the    judgment- debtor. 
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Upon  order  being  made  for  the  payment 
of    that    money    to    the    judgment-creditor 
(the  petitioner),  the    Collector  represented 
that  there    were  other    claimants   for  that 
money.    The   money   in   question   was  the 
amount  of  compensation  ordered  to  be  paid 
in  respect  of  lands  taken  up  for  public  pur- 
poses, and  it  appeared  that,  in  the  enquiry 
which  took  place  as  to  the  amount  of  such 
compensation,  other  parties  had  represented 
their  right  to  receive  the  money,  and  their 
petition  to  that  effect  was  on  the  record  of 
that  case.    The  Judge  thereupon    declined 
to  make  further  orders  in  the  matter,  and 
referred   the    petitioner  to  a    suit    for  the 
purpose  of    determining   the   right  of    the 
judgment-debtor  to    the  money.     We  are 
now  asked  to  order  the  Judge  to  make  the 
enquiry.    Section  237  of  the  Code  of  Civil 
Procedure   says :    "  Provided    that,   if  such 
"money  or  security  is  in  deposit  in  any 
"Court  of  justice,  any  question  of  title  or 
"priority    which    may    arise    between    the 
"decree-holder  and  any  other  person,  not 
"being  the  defendant,  claiming  to  be   in- 
terested   in   such    money  or    security   by 
"  virtue  of  any  assignment,  attachment,  or 
"  otherwise,    shall    be    determined    by    the 
"Court  in  which   such  money  or  security 
"  is  in  deposit."     That  shows  clearly  that 
the  authority   of  the    Court  to    determine 
such  questions  summarily  is   restricted  *  to 
cases  in  which  the  money  is  in  deposit  in 
any  Court  of  justice.     Here  the  money  was 
in  the  hands  of  the  Collector.    That  Sec- 
tion, therefore,  gives  no  authority  to  dispose 
of  claims  to  such  money. 

Reference  was  also  made  to  Section  242 ; 
but  that  Section  appears  to  me  to  have  no 
bearing  whatever  upon  the  question.  It 
enables  the  Court  to  make  payment  out  of 
money  attached,  or  certain  parts  thereof, 
but  it  does  not  give  the  Court  any  authority 
to  dispose  of  questions  relating  to  claims 


to  such  money.    I  think,  therefore,  that  the 
application  must  be  refused. 

Glover,  J. — I  am  of  the  same  opinion* 


The  25th  March  1870. 
Present : 

The  Hon'ble  £.  Jackson  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges* 

Under-renters— Section  25,  Regulation  VII.  of 
1799— Default-HProcedure. 

Case  No.  2380  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy   Commissioner  of  Sibsagur,  dated 
the  26th  June  i86gy  reversing  a  decision  of 
the  Moonsiff  of  that  District,  dated  the  yth 
January  1868, 

Rungo  Kopohooa  (Plaintiff),  Appellant, 

versus 

Dehassur  Mussulman  and  another 
(Defendants),  Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellant. 

Baboo  Pitambur  Chatterjee  for  Respondents. 

A  ryot  holding  a  jote  for  which  he  pays  a  particular 
rent  to  a  Collector,  who  holds  the  land  under  (has  man- 
agement, is  an  "  under-renter  "  within  the  meaning  0/ 
Section  25,  Regulation  VII.  of  1799;  and,  if  he  defaults 
in  the  payment  of  rent,  the  proper  procedure  is  for  the 
Collector  to  sell  his  land  at  the  end  of  the  year. 

Jackson,  J, — There  seems  to  be  no  rea- 
son to  hold  that  the  decision  of  the  Deputy 
Commissioner  of  Sibsagur  is  not  perfectly 
correct. 

Clause  6,  Section  23  of  Regulation  VII.  of 
1799,  applies,  in  accordance  with  Section  25 
of  that  Regulation,  to  the  cases  of  ryots  of 
an  estate  held  in  khas  management  by  the 
Collector.  The  plaintiff  in  this  case  was  a 
ryot.  He  did  not  pay  the  rent  of  his  jote, 
and  apparently,  at  the  end  of  the  year,  his 
jote  was  sold  to  another  person.  The  power 
to  sell  such  a  jote  is  conferred  upon  the 
Collector  by  Clause  6  of  Section  23. 
It  is  said  here  that  the  Collector  was  bound 
6rst  to  attach  the  rent  due  to  the  plaintiff. 
But  it  seems  very  clear  that  the  man  was 
not  a  farmer,  but  a  ryot,  and  there  was  no- 
thing to  attach.  I  do  not  understand  that, 
under  that  Regulation,  the  Collector  was 
bound  to  attach  the  fields  and  cultivate  the 
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land  of  the  ryot.  The  procedure  followed 
by  the  Collector  of  selling  at  the  end  of  the 
year  is  the  procedure  ordered  by  the  Regula- 
tion. If  that  view  is  correct,  the  Lower  Ap- 
pellate Court's  decision  is  right,  and  the  ap- 
peal must,  therefore,  be  dismissed  with  costs. 
Hobhouse,  y. — I  quite  concur  in  Mr.  Jus- 
tice E.  Jackson's  judgment.  I  think  very 
shortly  the  case  is  this.  The  plaintiff's  land 
in  this  case  is  admittedly  held  khas  by  the 
Collector,  and  the  plaintiff  in  this  case  was 
admittedly  a  ryot  holding  a  jote  for  which 
he  paid  a  particular  rent  to  the  Collector. 
He  was,  therefore,  manifestly  an  "  under- 
renter  "  which  is  the  term  used  within  the 
meaning  of  Section  25  of  the  Regulation  VII. 
of  1799.  Then  the  law  says  that  the  proce- 
dure against  a  defaulting  under-renter, 
which  the  plaintiff  admittedly  was,  is  the 
same  as  that  against  a  sudder  farmer.  Then 
Clause  6,  Section  23  of  the  same  Re- 
gulation says :  "  If  any  arrear  remain  due 
'•  from  a  farmer  of  land  at  the  close  of  the 
*'  current  year,  any  land  or  property  belong- 
•*  ing  to  the  defaulter  or  his  surety  is  to  be 
*•  brought  to  public  sale  as  soon  as  possible/' 
Now,  this  was  undoubtedly  the  land  of  the 
defaulter.  That,  in  fact,  is  his  own  case ;  he 
claims  it  because  it  was  his  land.  He  also 
admits,  and  the  Court  has  found,  that  no  rent 
was  paid  by  him  during  the  year  1274,  and 
that  so  an  arrear  of  rent  was  due  at  the 
close  of  that  year,  and  that  the  sale  took 
place  in  the  month  of  Jeyt  1-275.  So  there 
was  an  arrear  of  rent  due  from  him  at  the 
close  of  the  year,  and  his  property  was,  after 
the  close  of  the  year,  sold  for  that  arrear. 
This,  I  think,  manifestly  is  a  good  sale,  and 
cannot  be  set  aside. 


The  30th  March  1870. 

Prescnl : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Appellate  Court — Evidence 

Case  No.  2335  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Backergunge, 
dated  the  2glh  June  1869,  affirming  a 
decision    of  the     Officiating    Moonsiff  of 

.    that  District,  dated  the  iyth  August  i86j, 

Bhugwan  Chunder  Ghose  and  another 
(Defendants),  Appellants, 

versus 

Raj  Coomar  Gooho  anc*  others  (Plaintiffs), 

Respondents. 

^    Vol.  XIII. 


Daboos  Bhowanee  Chum  Dull  and  Kashee 
Kant  Sein  for  Appellants. 

Baboos  Okhil  Chunder  Sein  and  Umbika 
Churn  Bose  for  Respondents. 

Where  evidence  has  been  taken  by  an  Appellate 
Court  in  the  presence  of  parties  or  their  agents,  it 
should  not  be  rejected  on  appeal,  merely  because  the 
Court  omitted  to  record  its  reasons  for  admitting  it. 

Loch,  J. — The  defendants,  special  ap- 
pellants before  us,  endeavour  to  show  that, 
when  plaintiff's  lease  was  given  by  Ram 
Dyal  and  Koroona  Moyee,  the  husband  of 
the  latter,  Raj  Kishore,  was  alive,  and  there- 
fore she  could  not  have  granted  the  lease; 
and  they  object  to  the  proceedings  of  the 
Subordinate  Judge  in  taking  fresh  evidence, 
when  the  case  was  before  him  in  appeal, 
without  recording  any  reason  for  doing  so, 
upon  which  evidence  he  has  come  to  the 
conclusion  that  Raj  Kishore  was  previously 
dead.  It  is  urged  that  it  is  clear  from  the 
proceedings  taken  by  the  Subordinate  Judge 
that  he  did  not  think  the  evidence  on  the 
record  sufficient  to  establish  this  point,  and 
he  should  not  have  supplemented  that  evi- 
dence by  other  without  recording  a  sufficient 
reason  for  so  doing,  and  if  that  evidence 
be  eliminated,  as  it  should  be,  the  lease  of 
the  plaintiff  must  fall ;  and  in  support  of 
the  contention  the  special  appellants  quote 
the  following  cases  reported  in  7  Weekly 
Reporter,  pages  10  and  25,  Privy  Council 
Rulings;  10  Weekly  Reporter,  pages  228 
and  378;  11  Weekly  Reporter,  page  6. 

Their  Lordships  of  the  Privy  Council  in 
the  first  quoted  case  say  that  "  it  is  desirable 
that  reasons  for  exercising  the  power  (of  ex- 
amining witnesses  by  the  Appellate  Court) 
should  always  be  recorded  or  minuted  on  the 
proceedings."  Again,  at  page  25  of  the 
same  volume  (Gunga  Gobind  Mundul,  ap- 
pellant) their  Lordships  remark  :  "  The  pro- 
vision in  the  Code  of  Procedure  which  re- 
quires the  Judges  who  admit  fresh  evidence 
on  an  appeal  to  record  their  reasons,  though 
not  a  condition  precedent  to  the  reception  of 
the  evidence,  is  yet  one  that  ought  at  all 
times  to  be  strictly  complied  with.  It  is  a 
salutary  provision  which  operates  as  a  check 
against  a  too  easy  reception  of  evidence  at 
a  late  stage  of  litigation,  and  the  statement 
of  the  reasons  may  inspire  confidence,  and 
disarm  objection."  Division  Benches  of  this 
Court,  as  quoted  above,  rejected  evidence  so 
taken,  but  looking  at  the  opinion  expressed 
by  the  Privy  Council,  we  do  not  think  that, 
where  evidence  has  been  taken,  it  must  be 
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rejected,  because  the  Court  has  omitted  to 
record  its  reasons  for  admitting  it.  No 
doubt,  the  rule  for  the  reasons  assigned 
by  their  Lordships  should  be  strictly  ob- 
served, and  the  Subordinate  Judge  acted  im- 
properly in  taking  the  evidence  in  this  case 
without  recording  his  reasons  for  so  doing. 
Still  I  do  not  think  it  should,  for  that  reason, 
be  treated  as  no  evidence,  it  having  been 
taken  in  the  presence  of  the  parties  or  their 
agents  who  were  able  to  cross-examine  the 
witnesses.  I  think  this  appeal  should  be  dis- 
missed with  costs. 


Mitler,  J. — I  concur. 


The  30th  March  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Execution-sale— Act  X.  (B.  C),  1865. 

Case  No.  2598  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  27th 
August  1869,  reversing  a  decision  0/  the 
Moonsiff  of  Bishenpore,  dated  the  ijfh 
June  1869. 

Huro  Gobind  Biswas  (Plaintiff),  Appellant, 

versus 

Dumountee  Dabee  (Defendant),  Respondent. 

Baboo  Anund  Ch under  Ghossal  for 

Appellant. 

Baboos  Mohendro  Lall  Shome  and  Khettur 
Mohun  Mookerjee  for  Respondent. 

As  a  general  rule,  when  a  tenure* is  sold  in  execution 
of  a  decree  under  the  provisions  of  Act  X.  of  1&65 
(Bengal  Council),  the  whole  tenure  passes,  unless  there  is 
some  reservation  made  at  the  time  of  the  sale. 

Kemp,  J. — The  plaintiff,  special  appellant, 
purchased,  under  the  provisions  of  Act  X., 
1865  (Bengal  Council),  a  tenure  in  execution 
of  a  decree  obtained  against  the  defendants 
Nos.  1  and  2  in  a  suit  by  the  pro-formd  de- 
fendant Dumountee,  the  lessee.  The  pur- 
chase took  place  on  the  27th  of  October 
1867.  The  plaintiff  alleges  that  he  got  pos- 
session of  a  portion  only  of  the  property 
which  passed  to  him  by  sale,  and  that  he 
was  ousted  by  the  former  tenants  from  a 
portion  of  the  tenure.    He,  therefore!  sues 


to  recover  that  portion,  and  makes  the  former 
tenants  principal  defendants,  and  the  zemin- 
dar and  the  lessee  Dumountee  pro-formd 
defendants.  The  two  former  state  that  they 
have  no  longer  any  connection  with  the  land 
in  dispute  which  has  passed  to  the  plaintiff 
by  sale  in  execution,  and  that  they  did  not 
oust  the  plaintiff.  The  zemindar  made  no 
answer.  The  lessee  states  that  although  the 
land  in  dispute  originally  formed  part  of  the 
tenure,  the  S3le  was  limited  to  certain  lands, 
reserving  the  lands  now  claimed. 

The  first  Court  decreed  the  plaintiffs 
case,  holding  that  the  whole  of  the  tenure 
passed,  and  that  nothing  was  reserved, 
and  that  it  was  not  shown  or  proved  how 
the  lessee  could  have  got  khas  possession, 
inasmuch  as  there  was  no  resignation  proved 
by  the  former  tenanfe. 

The  two  former  tenants  did  not  appeal ; 
no  more  did  the  zemindar,  but  the  lessee 
Dumountee  appealed,   and   the   Judge   has 
reversed   the   judgment  of  the  Moonsiff  of 
Bishenpore   on   the   ground    that,    had    the 
Collector   intended   to   sell   as    rent-paying 
land   on    which    arrears    were    due    jungle 
land  for  which  no  rent  is  or  has  been  ever 
paid,  the  Court  would  have  mentioned  the 
road  as  the  boundary   ;  that  it  so  happens 
that  there  are  ant-hills  immediately  west  of 
the  48  beegahs  of  cultivated  land  ;  and  that, 
therefore,  these  ant-hills  were  the  boundary, 
and  not  the  road,  although  the  Judge  admits 
that  there  are  ant-hills  also  on  the  road.     As 
a  general   rule,   when   a  tenure   is  sold   in 
execution  of  a  decree,  tinder  the  provisions 
of  Act  X.  of  1865,  the  whole  tenure  passes 
unless  there  is  some  reservation  made  at  the 
time  of  the  sale.     In  this   case,   no  reser- 
vation was  made.     It  is  admitted  that   the 
northern,  southern,  and  eastern  boundaries, 
as  stated  in  the  certificate  of  sale,  correspond 
with  the  boundaries  as  given  in  the  kuboo- 
leut.  The  western  boundary  in  the  kubooleut 
is  the  road.     There  is  no  mention  of  any 
ant-hills  as  the  boundary  in  the  kubooleut, 
nor  is   it  probable   that  such    a   boundary 
would  have  been  laid  down.     At  the  time 
of  the  execution  of  the   kubooleut,  which 
is  dated  21    years  ago,  certain  lands   were 
then  in  cultivation,  and  upon  these  lands  a 
certain  jumma  was  fixed.     The  remaining 
lands  which  were  then  waste  were  estimated 
by   guess,   and   the    contract    between    the 
lessee  and  the  lessor  was  that,  whatever  land 
the   lessee  brought   into   cultivation    out  of 
the  jungle  lands,  ie  was  to  hold  them  renl- 
free  for  three  years,  and  on  the  fourth  year 


1870.] 


Civil 


THE   WEEKLY   REPORTER* 


Rulings* 


3°5 


to  pay  rent  at  the  rate  of  7  annas  per  beegah. 
Therefore,   according   to   the   terms   of  the 
kubooleut,  the  tenant  was  entitled  to  hold 
all  the  lands  within  the  boundaries  specified 
in  the  kubooleut,  be  that  land  more  or  less 
than  the  area  given  in  the  kubooleut,  which 
area   was   admittedly   given   by   guess.     In 
the  certificate  of  sale  by  which  the  tenure 
is  conveyed   to  the  plaintiff,  the  land  then 
in  cultivation  at  the  time  of  the  sale  is  speci- 
fied, and  the  jumma  payable  thereon  accord- 
ing  to   the   terms   of   the   kubooleut.     The 
boundaries    in  the  kubooleut  are  given  on 
three  sides,  namely,  north,  south,  and  east, 
and  it  is  only  on  the  west  side  that  an  ima- 
ginary  boundary   is   given,  namely,  certain 
ant-hills.     Now,  it  has  been  found  that  there 
are  ant-hills  on  the  toad  which  is  admitted- 
ly the  boundary  in  the  kubooleut,  and  we 
entirely  concur  with  the  Court  of   first  in- 
stance in  holding  that  the  plaintiff  is  entitled 
to  all  th6  lands  held  by  the  former  tenants 
according  to  the  kubooleut;  the  rights  and 
interests  of  the  former  tenants  having  pass- 
ed by  sale  to  the  plaintiff,  there  being  also 
no  reservation  of  any  lands  at  the  time  of 
the  sale. 

We  reverse  the  decision  of  the  Judge,  and 
restore  that  of  the  first  Court  with  costs  in 
all  the  Courts  bearing  interest  at  6  per  cent, 
pec  annum. 


The  30th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Compensation  under  Section  96,  Code  of  Civil 
Procedure  —  Right  of  suit  —  Damages  — 
Cause  of  action  —  Limitation. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Backer- 
gunge. 

Nund  Coomar  Shaha,  Plaintiff', 

versus 

Gour  Sunkur  and  another,  Defendants. 

A  suit  for  an  injunction,  under  Section  92,  Civil. 
Procedure  Code,  having  been  dismissed  without  any 
award  of  compensation  under  Section  96,  the  plaintiff 
appealed*  and  the  defendant  objected  in  the  Appellate 
Court  under  Section  34S  on  the  ground  that  compensa- 
tion had  been  denied  him.  The  appeal  was  dismissed 
and  the  defendant's  objection  was  not  inquired  into 
because  made  on  paper  insufficiently  stamped.  The 
defendant  then  sue  1  the  former  plaintiff  for  compen- 
sation. 


Held  that  the  denial  of  compensation,  under  Section 
96,  did  not  bar  the  present  suit. 

Hbld  that  the  cause  of  action  accrued  to  the  plaint- 
iff when  he  was  damaged  by  the  wrongful  injunction 
obtained  bv  defendant,  and  that  it  continued  as  long  as 
the  injunction  remained  in  force. 

/fyfcraif*.— Defendant's  predecessor, 
Jeebun  Singh  Burman,  deceased,  had,  on  the 
24th  July  1868,  issued  an  injunction,  under 
Section  92  of  Aft  VIII.  of  1859,  against 
plaintiff  after  instituting^  a  suit  in  the 
MoonsifTs  Court,  which  was  dismissed  on  the 
i8ih  August  1868  without  compensation  un- 
der Section  96  of  the  same  Aft  being 
allowed  to  him  (plaintiff).  Both  defendant 
and  plaintiff  had  preferred  appeals  against 
the  decision  of  the  Moonsiff,  the  first  be- 
ing dissatisfied  with  his  decision  regarding 
his  suit,  and  the  second  for  compensation 
being  denied  to  him.  Both  appeals  were 
dismissed  on  the  23rd  November  1869,  and 
plaintiff's  petition  of  cross-appeal  for  com- 
pensation was  rejected  for  its  being  engross- 
ed on  a  stamp  of  the  value  of  8  annas  only. 
On  failure  of  obtaining  compensation  from 
the  Appellate  Court,  the  plaintiff  instituted 
the  present  suit  on  the  16th  December  1869, 
which,  too,  was  dismissed  on  the  31st  of  the 
same  month  on  the  plea  of  its  being  barred 
by  limitation.  Plaintiff  subsequently  filed 
a  petition  for  obtaining  a  review. 

The  pleaders  on  both  sides  have  agreed 
that  the  suit  for  compensation  in  the  case  is 
to  be  preferred  within  one  year,  as  provided 
by  Clause  2  of  Section  1  of  Aft  XIV.  of 
1859,  but  have  differed  as  to  the  date  when 
the  cause  of  action  should  be  considered  to 
have  accrued.  The  pleader  for  plaintiff  has 
urged  that  it  must  be  thought  to  have  accrued 
from  23rd  November  1809  when  the  appeal 
for  obtaining  compensation  was  dismissed ;  for 
the  hope  of  getting  it  could  not  be  at  an  end 
until  that  date.  But  the  pleader  of  the  oppo- 
site side  takes  a  different  view  of  the  matter, 
and  argues  that  the  suit  for  compensation 
should  have  been  preferred  on  or  after  the 
1 8th  August  1868,  when  the  Moonsiff  hav- 
ing denied  him  compensation,  he  (plaintiff) 
should  have  tried  to  obtain  it  through  the 
assistance  of  a  competent  Court. 

I  entertain  doubts  on  two  points  in  the  case, 
on  which  I  respectfully  solicit  the  opinion 
of  the  Court :  first,  whether  a  fresh  suit  for 
compensation  on  accountof  damages  incurred 
in  consequence  of  taking  out  illegal  injunc- 
tion, under  Section  92  of  Aft  VIII.  of  1859, 
can  be  entertained,  when  the  question  had 
been    once    brought    forward    for   decision 
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before  an  Appellate  Court,  but  rejected  on 
a  distinct  ground ;  and,  secondly,  if  the  suit 
can  be  admitted  on  the  ground  of  its  not  being 
decided  on  its  merits  by  the  Appellate  Court, 
is  the  cause  of  action  to  be  considered  as 
having  accrued  from  18th  August  1868,  the 
date  of  decision  by  the  Moonsiff,  or  from 
23rd  November  1869,  when  the  cross- 
appeal  by  the  plaintiff  was  dismissed  ? 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J. —  In  this  case,  the  plaintiff  was 
defendant  in  a  civil  suit  in  the  Court  of  the 
Moonsiff.  The  plaintiff  in  that  suit  claimed 
an  injunction  under  Section  92  of  the  Code 
of  Civil  Procedure,  but  that  suit  was  even- 
tually dismissed,  *  without,  however,  any 
award  of  compensation  being  made  to  the 
defendant. 

The  plaintiff,  who  had  his  suit  disn.issed, 
appealed  against  the  order  of  dismissal,  and 
the  defendant  made  an  objection,  apparently 
under  Section  348,  on  the  ground  of  compen 
sation  having  been  denied  him.  The  appeal 
of  the  plaintiff  was  dismissed  ;  and  the  Judge 
declined  to  go  into  the  objection  of  the 
defendant  on  the  ground  that  he  had  only 
paid  a  stamp-duty  of  8  annas  on  his  petition. 
The  defendant  on  those  proceedings  has 
now  sued  the  former  plaintiff  for  compensa- 
tion. 

The  questions  put  to  us  by  the  Judge 
of  the  Small  Cause  Court  are,  firstly \  whe- 
ther the  suit  is  untenable  in  consequence 
of  the  previous  proceedings;  and,  secondly \ 
if  it  be  not  untenable  and  be  cogni- 
zable by  the  Small  Cause  Court,  from 
what  period  has  the  cause  of  action  arisen  ? 

I  think  the  denial  of  compensation,  under 
Section  96,  Aft  VIII.  of  1859,  will  not 
debar  the  Small  Cause  Court  from  enter- 
taining the  suit.  Section  96  enables  the 
Court,  if  it  shall  appear  to  it  "  that  the  in- 
junction was  applied  for  on  insufficient 
11  ground,  or  if  the  claim  of  the  plaintiff 
"is  dismissed,  or  judgment  is  given  against 
"  him  by  default  or  otherwise,  and  it  shall 
"  appear  that  there  was  no  probable  ground 
"  for  instituting  the  suit "  to  award  "  (on 
"the  application  of  the  defendant)  such 
"sum  not  exceeding  Rupees  1,000  as  it 
"  may  deem  a  reasonable  compensation  to 
'•the  defendant  for  the  expense  or  injury 
"occasioned  to  him  by  the  issue  of  the  in- 
junction;" and  the  Section  concludes  in 
these  words :  "  An  award  of  compensation 


"under  this  Section  shall  bar  any  suit  for 
"  damages  in  respect  of  the  issue  of  the  in- 
junction." It  does  not  appear  on  this  re- 
ference on  what  ground  the  Moonsiff  in  the 
first  suit  refused  compensation.  It  does 
not  appear  even  that  compensation  was 
applied  for  by  the  defendant,  although  he 
did  appeal  against  the  order  refusing  it. 
I  think  that  as  that  Section  provides  ex- 
pressly that  only  an  award  of  compensation 
shall  debar  any  suit  for  damages,  it  follows 
that  an  unsuccessful  application  by  the  de- 
fendant will  not  t'ebar  him  from  instituting 
a  suit  for  the  purpose  of  obtaining  such 
compensation.  Whether  that  suit  will  lie 
in  the  Court  of  Small  Causes  is  not  the 
question  before  us 

Upon  the  second  question  referred  to  us, 
I  should  have  been  inclined  to  think,  if  the 
parlies  had  not  agreed  to  the  contrary, 
that  Clause  2,  Section  1  of  the  Limitation 
Act,  will  not  govern  the  case;  but  as  that 
question  is  not  referred  to  us,  it  is  unneces- 
sary to  decide  it;  but  as  to  the  time  at  which 
the  cause  of  action  accrued,  it  appears  to 
me  that  both  the  plaintiff  and  the  defendant 
are  mistaken  in  their  contention.  It  seems 
to  me  that  the  time  of  the  accrual  of  the 
cause  of  action  in  this  case  was  the  lime  at 
which  the  plaintiff  was  damaged  by  the 
wrongful  injunction  obtained  by  the  defend- 
ant, and  that  the  cause  of  action  continued 
as  long  as  the  injunction  remained  in 
force.  As  soon  as  the  injunction  was  at 
an  end,  limitation  would  begin  to  run.  It 
seems  to  me,  therefore,  that  neither  tfae 
decision  of  the  Moonsiff  nor  that  of  the 
Appellate  Court  was  the  commencement 
of  the  plaintiff's  cause  of  action,  I  think 
the  papers  should  be  returned  to  the  Court 
of  Small  Causes  with  these  observations. 

Glover,  J, — I  concur  in  the  answers  pro- 
posed to  be  given  to  the  reference  made 
by  the  Judge  of  the  Small  Cause  Court. 
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The  30th  March  1870. 

Present : 

The   Hon'ble   L.    S.    Jackson    and    F.    A. 

Glover,  Judges. 

Consideration  for  a  lease — Nuzzur — Sala- 
mee — Jurisdiction —  Non-registration  —  Evi- 
dence. 

Reference  to  the  Hi$h  Court  by  the  Offi- 
ciating Judge  of  the  Small  Cause  Court 
at  Kishnaghur. 

Dinonath  Mookerjee,  Plaintiffs 

versus 

Debnalh  Mullick  and  another,   Defendants. 

Baboo  Doorga  Doss  Dutt  for  Plaintiff. 

Baboo  Rash  Beharee  Ghose  for  Defendants. 

Money  payable  by  a  lessee  in  consideration  of  a  lease 
granteJ,  whether  called  "nuzsur"  or  " salamee,  "  can- 
not be  looked  upon  as  rent,  but  is  simply  a  debt  due  upon 
a  contract,  and  is  recoverable  in  a  Small  Cause  Court. 

Where  a  pottah  and  kubooleut  have  been  found  in- 
admissible by  reason  of  non-registration,  no  contract 
which  they  contain  can  be  received  in  evidence. 

Reference. — Plaintiff  sues  defendants 
on  an  instalment-bond  for  Rupees  81. 
Defendants  admitting  execution  of  the  bond 
have  raised  a  variety  of  pleas,  and  have 
presented  a  petition,  praying  for  a  reference 
to  ihe  High  Court  on  several  points.  The 
bond  was  executed  contemporaneously  with 
a  lease  of  certain  land  by  plaintiff  to  defend- 
ants, whereby  the  latter  undertook  to  pay 
him  a  yearly  rent  of  Rupees  335  for  two 
rears.  The  bond  contains  a  statement  that 
the  consideration  consisted  of  a  sum  of 
monev  then  and  there  lent  by  plaintiff  to 
defend  ints  in  cash,  which  they  undertook 
to  re-pay  by  instalments ;  but  in  the  plaint 
it  is  admitted  that  no  cash  passed  at  the 
lime,  and  that  the  bond  was  executed  in 
lieu  of  nuzzur  on  account  of  the  lease. 
Plaintiff  was  personally  examined  on  this 
point,  and  says  it  was  for  salamees.  Defend- 
ants have  produced  several  witnesses,  who 
have  stated  that  it  was  in  lieu  of  ad- 
ditional rent  over  and  above  that  stated  in 
the  lease.  I  do  not  think  the  conflict  of 
evidence  on  this  point,  however,  matters 
much.  There  is  no  doubt  that  the  bond 
had  reference  to  the  engagement  of  defend- 
ants to  rent  the  land  from  plaintiff,  and  whe- 
ther it  was  nuzzur  or  so  lain  ee  or  by  way  of 
additional  rent,  defendants  executed  it  with 
their  eye&  open,  and  under  no  compulsion  ; 


and,  further,  they  have  derived  the  full  bene- 
fit of  the  consideration  even  on  their  own 
showing,  inasmuch  as  they  obtained  pos- 
session of  the  land  and  held,  it  for  the  speci- 
fied period  of  two  years. 

The  first  point  which  I  have  to  refer  for 
the  High  Court's  decision  is  whether  the 
suit  on  the  instalment-bond  is  cognizable 
in  this  Court  or  the  Revenue  Court.  My 
opinion  (which  I  am  bound  to  express)  is 
that  the  Civil  Court  has  cognizance  of  the 
suit  on  the  bond. 

There  is  a  case  very  similar  to  the  pre- 
sent one,  reported  at  8  Weekly  Reporter, 
page  393,  Bhuboo  Soonduree  Debia  versus 
Nowab  Abdin.  There  there  was  a  lease  for 
Rupees  5,800  a  year.  Simultaneously  with 
execution  of  pottah  and  kubooleut,  the 
defendant  entered  into  a  separate  agreement 
to  deliver  certain  articles  yearly  to  plaint- 
iff, and  upon  non-delivery  plaintiff  was 
held  entitled  to  sue  for  ttuir  value.  I  think 
that  defendants,  by  executing  the  instalment- 
bond  for  a  certain  sum  by  their  own  act 
took  that  sum  out  of  the  category  of  rent. 
If  it  was  rent,  why  was  it  not  put  into  the 
pottah  and  kubooleut  ?  No  doubt,  the  con- 
sideration for  the  bond  and  the  kubooleut 
arose  out  of  the  same  subject  matter,  7'iz., 
the  benefit  to  be  derived  by  defendants  from 
the  land  leased  to  them.  They  have  agreed 
to  pay  plaintiff  in  two  distinct  and  separate 
ways,  partly  in  rent  according  to  their  kuboo- 
leut, and  partly  by  liquidation  of  a  bond. 

There  is  another  ruling  in  support  of  this 
view,  2  Weekly  Reporter,  Small  Cause  Court 
References,  page  5,  Rajah  Sutto  Churn 
Ghossal  versus  Mahomed  Ali,  in  which  it 
was  held  that  an  instalment-bond  given  for 
arrears  of  rent  constituted  a  mere  debt 
which  might  be  sued  for  in  a  Small  Cause 
Court. 

The  second  question  which  I  have  to  pro- 
pose for  the  High  Court's  decision  is  whether 
there  is  a  variance  sufficient  to  justify  the 
dismissal  of  the  suit,  between  the  allega- 
tions in  the  plaint  and  those  in  the  evidence. 
Defendants'  pleader  contends  that,  inasmuch 
as  the  plaint  describes  the  consideration  as 
nuzzur,  and  plaintiff  in  his  evidence  calls 
it  salamee,  there  is  such  a  variance  as  to 
justify  the  dismissal  of  the  suit.  I  think  this 
discrepancy,  if  such  it  can  be  called,  is 
immaterial,  both  words  being  commonly  used 
to  mean  the  same  thing.  In  Wilson's 
Glossary  of  Indian  Terms,    I   find   nuzzur 
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defined  "  a  present  or  offering  especially 
"  due  from  an  inferior  to  a  superior,  to  a  holy 
"  man,  or  to  a  prince ;  a  present  in  general, 
"a  fine  or  fee  paid  to  the  Slate,  or  to  its 
"  representative,  on  succeeding  to  office  or 
"  property ; "  and  "  salamee,  relating  to  com- 
pliments or  a  salutation,  especially  a  com- 
plimentary present,  a  douceur,  the  first 
"  receipts  of  an  appointment  tendered  to  the 
"person  through  whom  it  has  been  ob- 
"  tained ;  a  present  to  a  superior  on  being 
"  introduced  to  him ;  a  gratuity  or  offering 
"  on  receiving  a  lease  or  settling  for  the 
"  revenue  or  receiving  any  favor,  real  or 
"  implied ;  a  fee.  or  fine  levied  annually  on 
'*  the  holder  of  rent-free  tenures  as  a  quit- 


ti 


rent. 


The  third  objection  submitted  is  whether 
the  sum  stated  in  the  bond  is  to  be  consi- 
dered an  abivab  or  illegal  cess,  and  so  not 
recoverable.  I  think  such  a  construction 
unreasonable.  The  sum  stated  in  the  bond 
can  no  more  be  held  an  abwab  than  the 
agreement  to  deliver  the  articles  which 
formed  the  subject  of  suit  in  Bhubo  Soon- 
duree's  case,  8  Weekly  Reporter,  page  393 
quoted  above.  Besides  defendants  before 
taking  possession  under  their  lease  entered 
voluntarily  into  the  agreement  to  pay  it. 

Defendants  in  their  petition  have  specified 
five  points  on  which  they  demanded  a 
reference  to  the  High  Court;  they  virtually 
resolve  themselves  into  the  three  stated 
above. 

There  is  a  fourth,  however,  which  I  con- 
sider of  sufficient  importance  to  refer  of  my 
own  motion.  Assuming  that  there  is  nothing 
illegal  in  plaintiff's  claim,  and  that  it  will  lie 
in  this  Court,  defendants  have  raised  a  plea 
of  payment  in  various  ways,  or  more  pro- 
perly as  set-off.  These  payments  for  which 
defendants  claim  credit  consist  partly  of 
money-payments  with  which  they  have 
been  credited  by  plaintiff  in  the  rent ;  partly 
of  the  expenses  incurred  by  them  on  plaint- 
iff's account  in  certain  "  nijabad "  cultiva- 
tion ;  partly  of  collection-charges  and  miscel- 
laneous expenses  in  litigation  and  the  like. 
If  defendants  are  credited  with  all  they 
claim  on  these  heads,  both  the  rent,  under 
the  lease  and  the  amount  of  the  bond  in 
this  suit  will  have  been  liquidated  ;  but  their 
authority  for  deducting  these  sums  from  the 
rent  consists  in  the  pottah  and  the  kubooleut 
interchanged  between  them  and  plaintiff, 
the  former  of  which  has  not  been  produced, 
but  which    is  admitted   not  to  have    been 


registered,  and  the  latter  is  inadmissible  in 
evidence  under  Section  49,  Act  XX.  of 
1866,  Clause  4,  Section  17  of  Act  XX.  of 
1 866,  read  in  connection  with  the  definition 
of  lease  given  in  Section  2  of  the  same  Act 
making  the  registration  of  such  a  document 
compulsory.  In  fact,  in  a  suit  for  arrears  of 
rent  which  plaintiff  had  already  instituted 
against  defendants  in  the  Revenue  Court,  ihe 
suit  was  thrown  out  on  the  ground  of  the 
inadmissibility'  of  this  kubooleut  for  want 
of  registration. 

The  question,  then,  with  regard  to  these 
alleged  set-offs  or  re-payments  which  I  have 
to  submit  is  whether  oral  evidence  is  admis- 
sible to  prove  defendants'  authority  to  set 
off  these  sums  against  the  amount  of  the 
rent  and  bond,  when  the  instrument  itself 
which  contains  that  authorization  is  inadmis- 
sible as  evidence. 

In  the  Act  X.  case,  defendants1  suit  was 
dismissed,  because  the  kuboolaut  was  not 
registered,  and  oral  evidence  was  not  al- 
lowed in  lieu  of  it.  Defendants  profited 
in  that  case  by  an  interpretation  of  the  law 
which  would  be  fatal  to  their  plea  in  the 
present  one.  It  is,  I  think,  very  unfortunate 
for  both  that  they  did  not  take  the  pre- 
caution of  registering  the  pottah  and  ku- 
booleut. There  is  no  doubt  that  the  ex- 
clusion of  these  documents  from  evidence 
prevents  full  justice  being  done  between 
them. 

My  opinion  on  the  last  point  submitted  is 
that  oral  evidence -cannot  be  admitted  for 
the  purpose.  The  pottah  and  the  kuboo- 
leut are  both  inadmissible  for  want  of  re- 
gistration, and,*  under  such  circumstances, 
the  High  Court  has  frequently  held  second- 
ary evidence  also  inadmissible — (Shaikh 
Ruhumutoollah  versus  Shuriatoollah  Kag- 
chee,  10  Weekly  Reporter,  Full  Bench 
Rulings,  page  51).  The  principle  of  law  is 
that  oral  evidence  cannot  be  substituted  for 
the  written  evidence  of  any  contract  which 
the  parties  have  put  into  writing.  In  such  a 
case,  the  writing  is  to  be  regarded  as  the 
ultimate  fact  to  be  proved.  If  it  were  only 
collateral  to  the  question  at  issue,  the  case 
would  be  different.  But  here  the  parties 
chose  to  commit  to  writing  an  agreement 
by  which  rent  was  to  be  liquidated  in 
a  specified  manner,  viz.*  by  cultivating 
"  nijabad  "  land  for  plaintiff  and  incurring 
certain  other  expenses  on  his  behalf. 
Without  such  an  agreement  defendants 
could  not  manifestly  claim   a  set-off  from 
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plaintiff's  demand  on  account  of  such  ex- 
penditure, and  I  think,  when  both  parties 
agreed  to  put  that  agreement  in  writing, 
they  debarred  themselves  (under  the  rule 
of  law  which  I  have  quoted  above)  from 
any  other  mode  of  proof  except  that  written 
agreement. 

Defendants  have  had  the  full  benefit  of 
that  rule  in  the  Act  X.  case,  and  I  think 
that,  in  equity  and  good  conscience,  as  well 
as  strict  law,  it  should  be  applied  in  the 
present  case  also. 

I  have  given  plaintiff  a  decree  contingent 
upon  the  opinion  of  the  High  Court. 

The  judgment  of the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J. — The  Judge  in  this  case  refers 
four  points  for  the  opinion  of  this  Court,  three 
of  which  are  so  referred  at  the  request  of 
the  defendant,  and  the  fourth  by  the  Judge 
of  his  own  motion.  Of  the  three  first 
points,  the  pleader  who  appears  before  us 
here  for  the  defendant  has  only  thought  fit 
to  argue  one,  that  is,  whether  the  suit  was 
within  the  competency  of  the  Small  Cause 
Court. 

It  appears  to  me -quite  clear  that  the  suit 
was  one  cognizable  by  the  Court  of  Small 
Causes.  The  amount  claimed  was  due  under 
a  bond  executed  by  the  defendant  in  which 
the  money  was  described  as  money  lent.  The 
plaint  alleged  that  it  was  payable  as  nuzzur, 
and  the  plaintiff,  in  his  examination,  stated 
that  it  was  payable  by  way  of  salamee. 
Both  these  terms  are  used  to  denote  money 
piid  by  a  lessee  in  consideration  of  a  lease 
granted,  and  it  appears  that  the  defendant 
in  this  case  had  taken  a  lease  from  the  plaint- 
iff, and  a  pottah  and  kubooleut  were  inter- 
changed between  them.  The  defendant  con- 
tended under  these  circumstances  that  the 
money  conditioned  for  was  rent.  I  think  it 
cannot  be  looked  upon  as  rent,  but  it  was 
simply  a  debt  due  by  the  defendant  upon  a 
contract  (not  of  the  excepted  kinds),  and 
therefore  recoverable  in  a  Small  Cause  Court. 

The  second  question  submitted  by  the 
Judge,  and  which  has  not  been  argued  here, 
is  one  which,  if  we  were  to  answer,  we 
ihould,  in  fact,  be  deciding  the  suit  upon 
the  merits  between  the  parties. 

The  third  question  is  also  one  which  the 
defendants'  pleader  has  abstained,  and  I 
think  wisely,  from  arguing  here.    The  amount 


claimed,  clearly,  could  not  be  looked  upon 
as  abwab. 

On  the  fourth  point  it  appears  to  mc  that 
the  opinion  of  the  Judge  is  correct.  The 
defendants  alleged  a  set-off  against  the  claim 
of  the  plaintiff,  and  the  right  to  make  such 
set-off  was  derived  by  the  defendants,  or 
alleged  to  have  been  derived,  under  a  special 
contract  between  the  parties.  That  con- 
tract was  not  contained  in  the  bond,  but  it 
had  been  reduced  to  writing,  and  is  to  be 
found  in  the  pottah  and  kubooleut.  These 
two  instruments  have  been  found  inadmissi- 
ble by  reason  of  non-registration,  and  it 
seeiis  that  the  suit  of  the  plaintiff  for  rent 
against  the  defendants  was  dismissed  by 
reason  of  such  non-registration,  and  the 
plaintiff's  consequent  failure  to  prove  the 
defendants'  engagement.  Under  these  cir- 
cumstances, it  would  be  not  only  contrary 
to  rule,  but  highly  inequitable,  to  allow  the 
defendants  to  set  up  and  prove  the  set-off 
which  they  claim  under  the  same  contract. 
I  think,  therefore,  that  all  the  questions 
must  be  answered  in  favor  of  the  plaintiff, 
who  will  be  entitled  to  the  costs  of  this 
hearing,  the  pleader's  fees  being  fixed  at  16 
rupees. 

Glover,  J. — I  concur. 


The  31st  March  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Decree  for  land  and  moveables— Execution- 
Limitation. 

Case  No.  6  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Rung  pore, 
dated  the  2nd  October  i86g. 

Sreenath  Mojoomdar  (Decree- holder), 

Appellant^ 

versus 

Brojonath  Mojoomdar  (Judgment-debtor), 

Respondent. 

Baboos  Unnoda  Pershad  Banerjee  and  De- 
bendro  Narain  Bose  for  Appellant. 

Baboos  B  hug  gob  ul ty  Chum  Ghosezxxd  Sree- 
nath Doss  for  Respondent. 
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A  suit  for  possession  of  land  and  of  moveable  proper- 
tics  having1  been  decreed,  defendant  appealed  as  regards 
the  moveables  alone,  no  question  b^injj  raised  in  the 
Appellate  Court  in  the  matter  of  the  land.  The  Appel- 
late Court  gave  a  modih'ed  decree  as  regards  the  move- 
ables. 

Held  that  the  proceeding  in  the  Appellate  Court 
did  not  keep  the  decree  in  force  for  the  possession  of 
the  land. 

Hobhouse,  J. — The  plaintiff  in  this  case 
sued  to  recover  possession  of  certain  lands 
and  of  certain  moveable  properties  or  the 
value  of  such  moveable  properties.  On  the 
24th  April  1866,  he  got  a  decree  as  well  for 
the  lands  as  for  the  moveable  properties. 

Both  parties  rested  contented  with  this 
decree  so  far  as  regards  the  lands,  but  as 
regards  the  moveable  properties,  the  defend- 
ant appealed  to  the  High  Court. 

No  question  was  raised  before  the  High 
Court  in  the  matter  of  the  land,  neither 
was  the  decree  of  the  first  Court  in  such 
matter  at  all  even  sought  to  be  disturbed. 
On  the  6th  March  1869,  the  High  Court 
gave  a  modified  decree  as  regards  the  move- 
ables. On  the  26ih  April  1869,  the  decree- 
holder,  the  appellant  before  us,  applied  for 
the  first  time  to  execute  the  decree  so  far 
as  regards  the  taking  possession  of  the  land 
decreed  to  him.  But  the  Court  below  has 
held  that  execution  of  this  part  of  the  decree 
is  barred  by  the  application  of  the  Statute 
of  Limitation,  and  the  Judge  refused  to 
allow  execution  to  proceed. 

In  appeal  it  is  contended  that  the  decree 
must  be  looked  upon  as  one  decree,  and  that, 
therefore,  the  real  date  of  the  decree  is  not 
the  24th  April  1866,  but  the  6th  March 
1869,  and  that,  inasmuch  as  the  decree- 
holder  ,  has  proceeded  within  three  years 
from  the  6th  March  1869,  he  is  in  time. 

But  we  remark  that  the  decree  for  pos- 
session of  land  was  given  on  the  21th  April 
1 866,  and  that  there  is  no  other  decree  in 
existence  so  far  as  regards  the  possession 
of  land.  The  question,  therefore,  before  us 
is,  has  any  proceeding  been  taken  either  to 
enforce  that  decree  for  possession  of  land, 
or  else  to  keep  it  in  force  within  three 
years  next  preceding  this  present  application 
of  the  26th  April  1869?  It  is  admitted 
that  no  proceeding  has  been  taken  until  this 
present  time  to  enforce  the  decree  in  ques- 
tion. 

But  it  is  contended  that  the  appearance 
of  the  judgment-creditor  in  the  High  Court  in 
the  proceeding  which   terminated    on    the 


6th  March  1869  is  a  proceeding  to  keep 
the  decree  of  the  24th  April  1866  in  force. 
Now,  the  decree  of  the  24th  April  1866 
was  for  possession  of  land.  The  proceeding 
which  terminated  on  the  6th  March  1869 
had  admittedly  no  reference  whatever  to 
so  much  of  the  decree  as  referred  "to  the 
possession  of  the  land  ;  it  had  reference 
only  to  so  much  of  the  decree  as  referred  10 
the  moveables.  It  is  obviou?,  therefore, 
that  we  cannot  say  that  the  proceeding 
which  had  for  its  object  to  keep  the  decree 
in  force  only  in  the  matter  of  the  moveables 
could  in  any  way  be  called  or  considered  a 
proceeding  which  had  for  its  object  to  keep 
the  decree  in  force  so  far  as  regards  the 
possession  of  the  lands.  The  two  mailers 
contained  in  the  decree  of  the  24th  April 
1866  are  clearly  distinguishable  and  were 
distinguished.  In  the  first  matter,  that  is,  in 
the  matter  of  the  possession  of  the  land,  the 
decree-holder  has,  upon  his  own  showing, 
taken  no  proceeding  at  all  until  the  time  of 
this  present  application.  In  the  other  mat- 
ter of  the  moveables,  although  he  has  taken  a 
proceeding,  yet  this  proceeding  cannot  obvi- 
ously by  any  stretch  of  the  imagination  even 
be  construed  to  be  a  proceeding  in  a  mat.er 
to  which  it  had  no  sort  of  reference  whatever, 
namely,  to  the  matter  of  the  possession  of 
the  land.  We  think  that  the  decree-holder 
has  failed  to  show  that  he  has  taken  any  pro- 
ceeding to  keep  the  decree  in  force  for  the 
possession  of  the  land  within  three  years  from 
the  date  of  the  decree,  and  that,  therefore,  he 
is  out  of  Court. 

We   dismiss  the   appeal   with   costs,  two 
gold  mohurs  being  allowed  for  pleader's  fees. 


The  31st  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Clause  15,  Letters  Patent — Rules  Mist. 
Omrao  Begum  and  another,  Petitioners. 

Mr.  R.  T.  Allan  for  Petitioners. 

The  difference  of  opinion  between  Judges  consti- 
tuting a  Division  Bench  of  the  High  Court,  which 
entitles  parties  to  an  appeal  to  the  High  Court  under 
Clause  15  of  the  Letters  Patent,  must  be  a  difference  of 
opinion  as  to  the  final  and  complete  decision  of  the 
appeal,  and  not  a  difference  of  opinion  upon  one  or 
more  of  the  points  arising  in  the  appeal* 
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The  High  Court  can  grant  a  rule  to  show  cause  only 
in  cases  in  which  the  arguments  advanced  in  favor  of 
the  party  asking  for  the  rule  are  such,  that,  if  not  dis- 
placed by  the  opposite  side,  the  rule  would  be  made 
absolute. 

Jackson,  J. — Mr.  Allan  applies  to  us  to 
grant  him  a  rule  calling  upon  the  parties 
named  to  show  cause  why  an  appeal  should 
not  be  admitted  under  Clause  15  of  the 
Letters  Patent  against  a  judgment  of  this 
Court,  being  the  judgment  of  a  Division 
Bench  consisting  of  Mr.  Justice  Loch  and 
Mr.  Justice  Mitter,  delivered  on  the  26th 
April  last.* 

The  petition  which  has  been  handed  in 
by  Mr.  Allan  sets  forth  the  causes  which 
have  led  to  delay  in  presenting  this  applica- 
tion. It  seems  to  me  unnecessary  to  go  into 
those  causes,  because  I  think  that,  for  other 
reasons,  this  rule  ought  not  to  be  granted. 

Section  15  allowed  an  appeal  to  the 
High  Court  of  Judicature  "  from  a  judgment 
"  (not  being  a  sentence  or  order  passed  or 
"  made  in  any  criminal  trial)  of  one  Judge  of 
"  the  said  High  Court,  or  of  one  J  udge  of  any 
"  Division  Court,  or  of  two  or  more  Judges 
'•  of  the  said  High  Court,  or  of  such  Divi- 
"  sion  Court,  wherever  such  Judges  are  equal- 
•*  ly  divided  in  opinion,  and  do  not  amount  in 
**  number  to  a  majority  of  the  whole  of  the 
**  Judges  of  the  said  High  Court." 

The  circumstances  of  this  case  are,  that,  on 
the   appeal   preferred   by   these   petitioners, 
several  questions  of  law  were  raised.     Upon 
one  of  those  questions,  which  is  now  repre- 
sented as  being  the  main  point  in  the  case, 
Mr.  Justice  Mitter,  being  the  junior  Judge, 
expressed  a  very  decided  opinion  unfavor- 
able to  the  petitioners.     Mr.  Justice  Loch, 
in  giving  judgment,  said  that  he   was   not 
prepared  to  go  so  far  as  the  other  learned  , 
Judge  had  gone  upon  that  particular  point,  j 
but,  on  the  whole,  he  concurred  with  him  in 
dismissing  the  appeal. 

Now,  it  is  contended,  that,  in  so  express- 
ing himself,  the  senior  Judge,  Mr.  Justice 
Loch,  intended  to  intimate  a  difference  of 
opinion  upon  that  point  between  him  and 
the  other  Judge,  and  that  this  constitutes  a 
difference  of  opinion  such  as  entitles  the  un- 
successful party  to  appeal  under  Section  15. 

This,  it  appears  to  me,  is  not  the  case.  1 
think  that  the  difference  of  opinion  between 
the   two  Judges,    or    between    the    Judges 

*  1 1  W.  R.,  p.  382. 
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equally  divided  in  number,  which  entitles 
parties  to  an  appeal  to  the  High  Court,  must 
be  a  difference. of  opinion  ask  to  the  final  and 
complete  decision  of  the  appeal,  and  not  a 
mere  difference  of  opinion  upon  one  or  more 
of  the  points  arising  in  such  appeal.  If  the 
contrary  construction .  prevailed,  we  should 
have  numberless  appeals,  because  it  very  of- 
ten happens  that  the  Judges  composing  Di- 
vision Benches,  although  they  concur  in  the 
mode  of  deciding  the  appeal-matter  before 
them,  either  disagree  as  to  some  of  the  rea- 
sons or  assign  different  reasons  for  their 
judgments.  It  seems  to  me  to  make  no 
difference  that  in  this  case  the  point  on 
which  the  learned  Judges  appear  to  have 
differed  is  said  to  be  the  leading  point,  and 
that  a  difference  on  this  point  ought  to  have 
led  to  a  difference  in  the  final  decision.  Mr. 
Justice  Loch  evidently  did  not  think  so, 
and  if  there  was  any  error  on  this  point  it 
cannot  be  corrected  by  an  appeal  to  the 
High  Court. 

Mr.  Allan  contends  that  the  point  is  a 
new  one,  and  one  of  considerable  importance, 
and  that  we  ought  to  grant  him  a  rule  in 
order  that  it  may  be  argued  before  the  Ap- 
pellate Bench,  and  urges  that  he  makes  the 
application  at  his  own  risk,  and  that,  if  un- 
successful, he  will  have  to  pay  the  costs.  I 
take  it  that  it  is  our  duty  to  grant  a  rule 
only  in  cases  where  the  arguments  advanced 
in  favor  of  the  party  asking  for  the  rule 
are  such,  that,  if  not  displaced  by  the  op- 
posite side,  the  rule  would  be  made  abso- 
lute. This  is  not  the  case  here.  1,  there- 
fore, think  the  application  ought  not  to  be 
allowed. 

Glover,  J. — I  concur. 

The  1st  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  P. 
Norman,  Judges. 

Decree— Compromise — Execution. 

Case  No.  35  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya,  dated  the 
8th  November  i86g,  reversing  an  order  of 
the  Moonsiff  of  that  District,  dated  the  6th 
November  1868. 

Mewa  Singh  and  others  (Decree-holders), 

Appellants, 

versus 

Azeezooddeen  Khan  and  others  (Judgment- 
debtors),  Respondents. 
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Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Baboo  Poorno  Chunder  Shome  for 
Respondents. 

A  suit  having  been  decreed  defendants  appealed, 
but  on  both  parties  petitioning  the  Court  to  the  effect 
that  they  had  come  to  a  settlement  of  their  differences, 
the  appeal  was  struck  off  the  file.  The  plaintiffs  now 
apply  to  execute  the  original  decree  : — 

Held  that  as  the  Appellate  Court  did  not  reverse 
the  decision  of  the  first  Court,  the  decree  stands  good 
except  so  far  as  the  plaintiffs,  judgment-creditors,  are 
debarred  from  executing  it  by  their  own  agreement. 

Norman,  J. — A  suit  was  brought  by 
the  plaintiffs  against  the  defendants,  praying 
for  an  order  that  two  water-courses  which 
had  been  opened  against  the  will  of  the 
plaintiffs,  one  running  from  north  to  south, 
and  the  other  from  east  to  west,  might  be 
closed. 

The  water-courses  were  constructed  for 
the  purpose  of  carrying  water  from  plaintiffs' 
village,  Ghosya,  to  the  defendants'  village, 
Koora.  By  a  decree  passed  in  February 
1862,  it  was  declared  that  the  plaintiffs  were 
entitled  to  close  both  the  water-courses  at 
their  own  expense,  and  that  they  should 
recover  their  costs  against  the  defendants. 

From  this  decision,  the  defendants  appeal- 
ed to  the  Principal  Sudder  Ameen,  and 
while  the  case  was  pending  in  the  Court  of 
Appeal,  on  the  13th  December  1862,  two 
petitions  were  presented  by  the  parties 
respectively,  declaring  that  it  had  been 
agreed  that  the  waters  of  the  Pyne  running 
from  north  to  south,  and  which  the  plaintiffs 
called  Kurrahy  should  irrigate  the  plaintiffs' 
mouzah  in  the  first  instance ;  and  that  if  any 
surplus  remained,  such  surplus  water  should 
be  allowed  to  pass  through  the  defendants' 
mouzah  for  the  purpose  of  irrigating  the 
lands,  and  that  it  had  been  further  agreed 
that  the  case  should  be  struck  off,  and  that 
the  defendants  should  have  no  claim  on  the 
Pyne  sookla  or  aheer  in  Mouzah  Ghosya, 
which,  it  was  understood,  were  the  reservoirs 
which  supplied  the  water.  The  appeal  was 
accordingly  struck  out. 

The  plaintiffs  now  apply  to  execute  the 
decree  of  the  first  Court.  The  Principal 
Sudder  Ameen  did  not  reverse  the  decision 
of  the  first  Court,  and  therefore,  except  so 
far  as  the  plaintiffs  are  debarred  by  iheir 
own  agreement  from  executing  ihe  decree, 
the  decree  stands  good.  The  decree,  so 
far  as  it  regards  costs,  has  been  executed. 
The  decree,  so  far  as  it  relates  to  the  water- 
course from  west  to  east,  is  untouched  by 
the  agreement,  and  may,  therefore,  be  now 


executed.  The  decree,  so  far  as  it  relates 
to  the  water-course  in  which  water  runs 
from  north  to  south,  is  one  which  the  de- 
fendants may  have  a  right  to  insist  shall 
not  be  executed  by  the  plaintiff ;  but  if 
they  seek  to  restrain  the  plaintiffs  from  exe- 
cuting the  decree,  as  it  stands,  as  regards 
that  water-course,  they  must  show  that  they 
are  willing  to  perform  their  part  of  the 
agreement  as  relates  to  that  water-course, 
viz.,  that  they  are  willing  to  allow  the  plaint- 
iffs to  take  in  the  first  instance  water  from 
the  Kurrah  as  it  stands  in  the  mouzah  for 
the  purpose  of  plaintiffs'  own  irrigation. 
So  long  as  the  defendants  continue  to  do 
rhat,  the  Court  of  course  will  not  allow  the 
plaintiffs,  contrary  to  the  terms  of  the  agree- 
ment, to  close  the  water  of  the  reservoir  that 
runs  from  north  to  south,  and  prevent  the 
surplus  being  available  to  irrigate  defend- 
ants' lands. 

The  decision  of  the  Subordinate  Judge 
is  wrong,  inasmuch  as  he  supposes  that  the 
decree  cannot  now  be  executed  in  conse- 
quence of  the  petition  of  compromise. 

It  appears  to  us  that  there  is  some  reason 
to  suppose  that  the  plaintiffs  have  been  en- 
deavouring to  prevent  the  defendants  from 
enjoying  the  excess  waters  flowing  in  the 
Pyne  running  from  north  to  south,  to  which 
they  would  be  entitled  under  the  agreement. 

As  neither  party  appears  to  be  entirely 
in  the  right,  each  party  must  pay  his  own 
costs  of  all  the  Courts  in  the  execution- 
case. 


The  1  st  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  P. 
Norman,  Judges, 

Rent-decree— Jurisdiction. 

Case  No.  36  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Palna,  dated  ihe  j/j/ 
December  1869. 

Dabee  Pershad  Sing  (Petitioner),  Appellant, 

versus 

Syud  Delawur  Ali  (Opposite  Party), 
Respondent. 
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Mr.  C.   Gregory  and   Baboo  Kalee  Kishen 
Sein  for  Appellant. 

Baboo  Debendro  Narain  Bose  for  Re- 
spondent. 

A  Collector  is  not  competent  in  a  decree  for  rent  to 
make  a  special  direction  such  as  that  realization  shall 
be  against  the  property  of  the  judgment-debtor. 

• 

Norman,  J, — No  special  appeal  lies  in  this 
case.    1  may  add  that  it  appears  to  me  that 
there  has  been  a  lamentable  amount  of  litiga- 
tion in  this  case  which  ought  never  to  have  , 
been  commenced  at  all.  j 

There  was  a  decree  in  the  Court  of  Small  i 

1 

Causes  ordering  that  the  gomashta  of  the  ' 
hirer    of     a    certain    gunj     named     Golah  j 
should  pay  to  the   plaintiff   the   amount  of 
his  claim,  and  that  realization  of  his  decree  ' 
should   be   against  the   property   of  Dabee 
Pershad,   the    hirer  of   the   premises,    per- 
sonally.    Whether  that  decree  was   a  right 
decree  or  a  wrong  decree,  it  certainly  does 
not  appear  on  the  face  of  it  to  be  one  which 
the   Deputy    Collector   could    have   passed 
under  Act  X.     The  Collector  in  a  decree  for 
rent  was   not  competent  to    have   made  a 
special  direction  as  to  the  payment  such  as 
was  contained  in   that   decree.     When  the 
decree   of  the  Judge   of  the  Small   Cause 
Court  was  sent  to  the  Moonsiff  for  execution, 
It  was  his  duty  to  have  executed  that  decree. 
It  is  impossible  to  say,  on  the  face  of  the 
decree  as  it  stood,  that  the  Court  by  which 
it  was  made,  viz.,  the  Court  of  Small  Causes, 
had  no  jurisdiction  to  make  it.     The  Moon- 
siff forgot  his  place  and  his  duty  when  he 
assumed  to  himself  the  task  of  hearing  an 
appeal  from  the  judgment  of  the  Court  of 
Small  Causes.     Under  Section  288,  Act  VIII. 
of  1859,  unless  upon  the  face  of  a  decree 
it  appears  that  the  Court  had  no  jurisdiction 
to  make  it,  a  Court  in  executing  that  decree 
is  bound  to  execute  it  as  it  stands.    If  there 
is  any  thing  in  the  decree  that  is  wrong, 


it  may  be  set  aside  by  appeal  or  by  an 
application  to  the  High  Court,  under  Section 
15  of  the  Charter  Act,  if  there  is  any  ques- 
tion as  to  excess  of  jurisdiction  on  the  part 
of  the  Court  passing  it. 

The  appeal  is  dismissed  with  costs. 


The  1  st  April  1870. 

Present : 

The  Hon/ble'-J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges, 

Bond-debt— Limitation— Cause  of  action. 

Case  No.  165  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Mymensingh,  dated  the  16th  April  1869. 

Rajkristo     Singh    Bahadoor     (one    of    the 
Defendants),  Appellant, 

versus 

Huro  Soonduree  Chowdhrain  (Plaintiff), 

Respondent, 

Baboos  Onookool  Chunder  Mookerjee,  C/n- 
noda  Pershad  Banerjee,  and  Shushee 
Bhooiun  Sein  for  Appellant/ 

Baboo  Sreenath  Doss  for  Respondent. 

/,  after  entering-  into  a  bond  for  the  payment  of  a  sum 
of  money,  adopted  one  S  who  took  the  family  estate  at 
7*5 death.  While  in  the  enjoyment  of  the  estate,  the  bond- 
holders brought  a  suit  against  him  to  realize  the  debt, 
and  obtained  a  decree.  Under  this  decree,  the  obligees 
sought  to  sell  the  property,  which,  by  the  time  of  the 
execution,  had  come  into  the  hands  of  R  (a  great-nephew 
of  Ps)  who  sued  and  eventually  succeeded  in  having  Ps 
adoption  declared  void.  R  then  sued  to  set  aside,  so  far  as 
it  affected  him,  the  decree  for  the  sale  of  the  property, 
and  in  this  suit  also  he  eventually  succeeded.  The  re- 
presentatives of  the  original  bond-holders  then  brought 
a  suit  against  R  to  recover  the  money  due  on  the  bond. 

Held  that  plaintiff's  right  of  suit  first  arose,  not  from 
the  last  decree  in  favor  of  R,  but  from  the  time  when 
the  debt  became  due  under  the  terms  of  the  bond. 

Phear,  J, — This  is  a  suit  to  recover  a 
sum  of  money  which  is  alleged  to  be  due  on 
a  bond  made  by  one  Indro  Monee  in  Fal- 
goon  1244,  and  it  is  brought  by  the  represent- 
atives of  the  original  bond-holder  against 
Rajkristo,  to  whom  Indro  Monee's  estate 
has  descended  by  way  of  inheritance.  All 
the  money  which  is  sought  to  be  recovered  by 
this  suit,  if  due  at  all,  was  due  as  far  back 
as  1256,  and  the  date  of  the  plaint  is  the 
2 1  st  of  July  1868  at  which  time  Sections  9 
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and  10  of  Act  XIV.  of  1859  were  in  force. 
According  to  those  Sections,  a  suit  of  this 
sort  is  barred  unless  the  debt  became  due 
within  three  years  before  date  of  suit.  It  is 
said  that  this  bar  of  time  is  removed  by  rea- 
son of  the  plaintiff  having  during  the  inter- 
val sought  to  recover  the  same  money  from 
another  person.  Indro  Monee  during  her 
lifetime  appears  by  some  sort  of  form  of 
adoption  to  have  adopted  one  Sreekristo,  and 
he  took  the  estate  at  her  death.  While  he 
was  in  the  enjoyment  of  the  estate,  the  bond- 
holders brought  a  suit  in  Jvartick  1264 
against  him,  represented  by  his  guardian  (for 
he  was  a  minor)  in  order  to  realize  the  debt 
which  is  now  sued  for  from  the  estate  of 
Indro  Monee.  And  the  plaintiff  in  that  suit 
succeeded  in  getting  a  decree  which  was 
affirmed  by  this  Court  in  Srabun  1269. 
Under  this  decree,  the  plaintiff  sought  to 
seize  and  sell  the  property  of  Indro  Monee, 
which,  by  the  time  of  the  execution,  had 
come  into  the  hands  of  Rajkristo.  Rajkristo 
appears  to  have  been  Indro  Monee's  great- 
nephew,  and  he  brought  a  suit  in  the  Lower 
Court  in  1253,  seeking 'to  have  Sreekristo's 
adoption  declared  null  and  void. 

This  suit  was  dismissed,  but  he  brought  a 
second  suit  in  which  he  was  successful.  He 
obtained  a  decree  declaring  the  adoption 
void,  which  was  affirmed  by  the  Sudder 
Court  in  1267,  and  by  force  of  that  decree 
he  obtained  possession  of  the  property. 
Then,  in  consequence  of  the  bond-holders 
having  attempted  to  execute  their  decree 
against  the  property  in  the  hands  of  Raj- 
kristo, Rajkristo  brought  a  suit  against 
them  to  set  aside,  so  far  as  it  affected  him,  the 
decree  which  they  had  obtained  against  Sree- 
kristo for  the  sale  of  the  property,  and  in  this 
suit  he  eventually  obtained  a  decree  in  his 
favor  from  the  High  Court.  The  plaintiff 
thus  lost  his  remedy  against  Indro  Monee' s 
property  in  the  hands  of  Rajkristo  in 
satisfaction  of  the  decree  which  he  had  ob- 
tained in  his  suit  on  the  bond  against  Sree- 
kristo, and  he  now  says  that  that  decree  of 
the  High  Court,  because  it  had  the  effect 
of  depriving  him  of  all  benefit  under  his 
decree  against  Sreekristo  so  far  as  Indro 
Monee's  estate  was  concerned,  first  gave 
rise  to  his  right  to  bring  this  suit.  And  in 
support  of  their  argument  the  respondent  has 
referred  to  a  late  decision  of  the  Privy 
Council.* 

But  we  think  that  decision  does  not  apply 
to  the  facts  of  the  present  case.    There  the 

•  1 1  W.  R.,  Privy  Council,  p.  5. 


rent  due  to  the  zemindar  was  in  arrear, 
and  the  zemindar  could  either  sell  the  ten- 
ure or  bring  an  action  to  recover  the  rent 
as  a  debt,  and  she  chose  the  former  course. 
By  selling,  as  she  had  a  right  to  do,  her  ten* 
ant's  property,  she  paid  herself  the  amount 
of  rent  in  arrear.  The  debt  was  satisfied 
out  of  the  proceeds  of  the  auction-sale,  i.  <?., 
out  of  the  property  of  the  debtor.  But 
after  the  lapse  of  some  time,  the  sale  of  the 
tenure  which  apparently  was  disputed  was 
set  aside  by  the  High  Court  on  the  ground 
of  some  irregularity,  and  the  sale-proceeds, 
which  she  had  received  from  the  purchaser, 
were  ordered  to  be  paid  back  to  the  pur- 
chaser. Thus,  it  appeared  that  up  to  that 
time  she  had  been  paid  her  debt  out  of  the 
debtor's  property,  but  when  she  was  obliged 
to  refund  this  money  to  a  stranger,  the  Privy 
Council  held  that  she  was  then  for  the  first 
time  placed  in  the  position  of  one  who  has 
not  been  paid  by  her  debtor,  and  that  her 
cause  of  action  only  accrued  from  the  time 
she  was  placed  in  that  position.  This  was 
not  the  view  the  High  Court  had  taken  of 
her  cause  of  action,  and  it,  therefore,  follow- 
ed that  the  decree  of  the  High  Court  was 
reversed. 

But  in  the  present  case,  as  I  have  al- 
ready pointed  out,  the  debt  which  the 
plaintiff  seeks  to  recover  is  a  debt  due 
by  the  terms  of  Indro  Monee's  bond  of  1244, 
and  from  the  time  when  the  debt  became 
due  in  1256  down  to  the  date  of  bringing 
the  suit,  the  plaintiff  had  received  no  sort  of 
payment  either  from  the  estate  of  Indro 
Monee  or  from  any  body  whatever.  It 
appears  to  us  unquestionable  that  the  debt 
which  the  plaintiff  seeks  to  get  paid  to  him 
is  none  other  than  that  which  had  accrued 
to  him  as  far  back  as  1256.  I  may  add 
that,  if  we  make  a  deduction  from  the  whole 
of  this  time  of  the  period  which  elapsed 
between  the  date  of  the  plaintiff's  suit 
against  Sreekristo  down  to  the  termination 
of  the  litigation  by  the  decision  of  the 
High  Court  in  1278,  the  plaintiff  is  still 
not  within  time. 

We,  therefore,  think  that  the  plaintiff's 
suit  must  be  dismfssed,  because  it  is  barred 
by  the  Limitation  Act ;  but,  at  the  same  time, 
having  regard  to  all  the  circumstances  of 
the  case,  and  especially  to  the  fact  that  the 
debt  or  suit  for  payment  of  such  debt  was 
founded  on  a  valid  document,  and  that  the 
plaintiff's  loss  of  time  was  occasioned  by  pur* 
suing,  in  perfectly  good  faith  and  with  very 
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good  cause,  ihe  person  who  apparently  repre- 
sented the  original  debtor,  we  think  that  each 
party  should  bear  his  own  costs. 

Milter,  J* — I  concur. 


The  1  st  April  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  P.  Norman, 

Judges. 

Execution-sale— Confirmation— Joint-decree — 
Proceedings  to  enforce  a  decree. 

Case  No.  25  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  6th 
November  i86g. 

Mullick  Enaet  Ali  (one  of  the  Judgment- 
debtors),  Appellant, 

versus 

Wahed  Ali  (Decree-holder),  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Onookool 
Chunder  Mookerjee  for  Respondent. 

Where  the  decree-holder  takes  no  step  whatever  to 
cause  an  execution-sale  to  be  confirmed,  the  confirma- 
tion of  the  sale  by  the  Court  cannot  be  regarded  as  a 
proceeding*  on  his  part  towards  enforcing  the  decree. 

Norman,  J. — This  was  an  application  for 
the  execution  of  a  decree  made  to  the  Judge 
of  Patna  on  the  5th  July  1869.  The  judg- 
ment-debtor objected  that  process  of  execu- 
tion ought  not  to  issue,  upon  the  ground  that 
no  proceeding  to  enforce  the  judgment  had 
been  taken  within  the  three  years  next  pre- 
ceding the  application  for  execution. 

The  Judge  held  that  the  right  to  issue 
process  of  execution  was  not  taken  away  by 
Section  20,  Aft  XIV.  of  1859.  From  this 
decision  the  judgment-debtor  appeals. 

The  facts  are  as  follow.  In  execution 
of  the  decree  certain  landed  property  of  the 
judgment-debtor,  against  whom  the  decree  is 
now  sought  to  be  enforced,  was  sold  on  the 
*nd  Jane  1866.  The  property  seized  and 
told  being  lands,  under  the  provisions  of  the 
*56th  Section  of  the  Code  of  Civil  Proce- 
dure, the  sale  would  not  become  absolute 


until  it  had  been  confirmed  by  the  Court. 
The  decree-holder  himself  purchased  at  the 
sale,  and  paid  into  Court  a  sum  amounting, 
on  the  whole,  to  629  rupees  3  annas,  which 
appears  to  have  been  taken  out  in  satisfac- 
tion of  the  claims  of  a  prior  decree-holder. 
The  decree-holder  also  deposited  a  receipt 
for  Rupees  1*529  on  account  of  his  decree  in 
payment  of  the  residue  of  his  purchase-money, 
expressing  that  his  decree  was  satisfied  to 
that  extent.  Now,  it  is  plain  that  the  decree- 
holder  did  not  get  a  title  to  the  land,  and 
acquire  a  right  to  hold  it  as  his  own  in 
satisfaction  of  the  decree  until  the  confirm- 
ation of  the  sale;  and  if,  at  the  expiration  of 
the  thirty  days,  or  within  a  short  and  reason- 
able time  after  the  sale,  the  decree-holder 
had  applied  for  the  confirmation  of  the  sale,  I 
should  have  thought,  notwithstanding  that 
there  are  two  or  three  decisions  of  this  Court 
— one  reported  at  page  359,  Volume  VIII., 
Weekly  Reporter;  another  at  page  117, 
Volume  XI. ;  and  a  third  at  page  38,  Volume 
XIII.,  Weekly  Reporter,  in  some  degree  to 
the  contrary — that,  in  applying  for  the  con- 
firmation of  the  sale,  the  decree-holder  in 
this  case  had  taken  a  step  towards  enforcing 
and  procuring  the  satisfaction  of  his  decree. 

But  upon  examining  the  order  confirming 
the  sale,  which  is  dated  the  8th  August 
1866,  it  does  not  appear  that  the  decree- 
holder  took  any  step  whatever,  either  per- 
sonally or  by  his  vakeel,  to  cause  the  sale  to 
be  confirmed,  and  therefore  I  think  we  must 
take  it  that,  so  far  as  the  decree-holder  is 
concerned,  the  decree  roust  be  taken  to  have 
been  confirmed  at  the  latest  at  the  expiry  of  30 
days,  that  is,  on  the  2nd  July  1866  ;  and  as 
the  present  application  is  more  than  three 
years  after,  that  date,  even  if  a  construction 
be  put  upon  the  256th  Section  such  as  the 
decree-holder  would  contend  for,  the  appli- 
cation for  execution  on  the  8th  July  1869 
would  appear  to  have  been  out  of  time. 

But  it  has  been  pointed  out  by  Baboo 
Onookool  Chunder  Mookerjee  who  appears 
for  the  respondent,  upon  an  objection  taken 
by  way  of  cross-appeal,  that  proceedings  for 
the  enforcement  of  the  decree  of  Wahed 
Ali  against  Mullick  Enaet  Ali  and  others, 
which  is  the  decree  now  sought  to  be  en- 
forced, were  taken  against  Mussamut  Bhuttoo, 
and  carried  on  to  an  appeal  which  was  heard 
before  the  Court  in  December  1866.  If  the 
facts  are  correctly  represented  to  us,  and  if 
the  conclusion  which  we  ourselves  are  dis- 
posed to  draw  from  those  materials  which 
are  before  us  is  correct,  viz.,  that  the  decree 
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against  Enaet  Ali  was  a  joint-decree  against 
him  and  Mussamut  Bhiutoo  and  others,  we 
think  that  the  proceedings  taken  to  enforce 
the  decree  against  Mussamut  Bhuttoo  and 
others  were  sufficient  to  keep  alive  the  decree 
as  against  Mullick  Enaet  Ali,  the  judgment- 
debtor  now  before  us.  As  the  original  decree, 
however,  is  not  amongst  the  papers  sent  up 
to  this  Court,  we  are  unable  to  form  a  satis- 
factory judgment  upon  this  point. 

The  case,  therefore,  must  be  sent  back  to 
the  Judge  who  will  ascertain  whether  the 
decree  was  a  joint-decree,  and  whether,  as 
such,  it  has  been  kept  alive  by  such  pro- 
ceedings. Should  that  turn  out  to  be  the 
case,  it  would  seem  that  the  application  for 
execution  is  not  affected  by  anything  con- 
tained in  Section  20,  Act  XIV.  of  1859. 

The  costs  of  this  appeal  and  of  the  deci- 
sion of  the  Judge  will  abide  the  result  of 
the  Judge's  decision  on  this  question. 


The  4th  April  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges. 

Rent— Undivided  talook —Jotedar. 

Case  No.  1939  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from    a  decision   passed  by 
the     Officiating     Judge    of    Dinagepore. 
dated  the   2jrd   July    rS6g%    affirming   a 
decision     of    the     Deputy      Collector     of 
Maldah,  dated  the  j/st  May  i86g. 

Shama  Soonduree  Debia  (Defendant). 

Appellant, 

versus 

Kristo  Chunder  Roy  (Plaintiff),  Respondent. 

Bab  00  s  Sreenaih  Doss  and  Poor  no  Chunder 
iShome  for  Appellant. 

Baboos    Onookool    Chunder    Mookerjee   and 
Kalee  Prosunno  Dutt  for  Respondent. 


A  sharer  of  an  undivided  talook  may  be  entitled  to 
recover  his  share  of  the  rent  due  from  the  talook  gener- 
ally; but  it  does  not  follow  that  he  is  entitled  to 
recover  from  the  jotedar  of  a  particular  jote  in  the 
talook  unless  there  is  an  agreement  to  that  effect. 

Hobhouse,  J. — We  think  that  the  judg- 
ments of  the  Courts  below  must  be  reversed. 
The  plaintiff  sued  the  defendant  for  arrears 
of  rent  under  the  following  circumstances. 
He  said  that  he  held  a  3  annas  and  3J  gun- 
dahs  share  of  the  estate  in  which  the  lands 
in  question  were  situated,  and  that  the  de- 
fendant was  a  4  annas  and  \\\  gundahs 
shareholder  in  the  same  estate,  and  that 
two  other  persons,  not  made  parties  to  this 
suit,  held  the  remaining  shares,  making  up 
the  16  annas.  He  then  went  on  to  say  that 
the  defendant  held  a  jote  in  the  general 
estate,  and  he  sued  for  his  share  of  the  rent 
upon  the  said  jote. 

The  answer  of  the  defendant  was  that  she 
had  never  paid  any  rent  to  the  plaintiff  at 
all ;  that  she  was  not  bound  by  any  agree- 
ment to  pay  rent  ;  that  the  plaintiff  had  never 
been  in  possession  of  the  land  in  question  ; 
and  that  the  jote  in  question  was  situated 
within  her  own  share  of  the  talook. 

The  talook  admittedly  was  an  undivided 
talook,  but  each  shareholder  appears  to 
have  been  collecting  separately  rents  for  his 
own  particular  share.  The  Judge  comes  to 
a  finding  adverse  to  the  defendant  in  these 
terms:  He  says  that  "the  allegation  that  the 
"  jote  in  question  is  a  part  of  the  defend- 
"  ant's  share  of  the  talook  is  overthrown  by 
"  her  own  admission  in  the  Court  below 
"  that  the  property  is  undivided.  She  there- 
fore can  have  no  separate  proprietary 
to  a  single  beegah  This  conten- 
tion being  set  aside,  it  appears  to  me 
"  that  the  allegation  that  the  relation  of 
"  landlord  ana  tenant  does  not  exist  between 
"  the  parties  must  also  fall,  because  defend- 
"  ant  admits  that  she  occupies  the  jote  with- 
"  in  the  talook,  and  admits  that  plaintiff  is  a 
•'  co-sharer  in  the  talook.  Therefore  he 
"  must  be  entitled  to  a  share  of  the  rem  of 
"  the  jote." 


u 


"  right 


So  that  the  argument  of  the  Judge  seems 
to  proceed  upon  this  basis :  The  talook  is 
an  undivided  talook,  the  defendant  holds  a 
jote  in  the  talook,  the  plaintiff  is  admitted- 
ly a  co- sharer — therefore  the  defendant  is 
bound  to  pay  to  the  plaintiff  whatever  may 
be  the  plaintiff's  share  of  the  rent  of  that 
particular  jote  which  the  defendant  holds 
within  the  talook. 
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Upon  the  very  face  of  such  a  finding 
as  this,  it  seems  to  us  to  be  an  erroneous 
finding  in  law.  Of  course,  it  may  be  that 
the  plaintiff  is  entitled  to  recover  whatever 
may  be  admittedly  his  share  of  the  rent 
due  from  the  talook  generally ;  but  it  does 
not  follow  that,  from  this  particular  jote, 
the  plaintiff  is  entitled  to  recover  from  the 
defendant ;  neither  could  he  recover,  unless 
there  was  an  agreement  express  or  implied 
under  which  he  would  be  entitled  to  re- 
cover. Now,  admittedly  there  is  no  ex- 
press agreement,  nor,  in  our  judgment,  is 
there  on  the  record  any  evidence  of  any 
implied  agreement.  It  is  said  that  there  is 
evidence  of  an  implied  contract ;  and  the 
evidence  pointed  out  to  us  is  of  this  nature. 
In  a  certain  case  the  defendant  is  said  to 
have  filed  certain  jumma-wassil  bakee  pa- 
pers;  those  jumma-wassil-bakee  papers  are 
said  to  have  contained  some  expression  of 
the  existence  of  a  jote  and  of  the  rental 
paid  upon  that  jote  to  the  shareholders. 
Copies  of  these  jumma-wassil-bakee  papers 
are  filed  by  the  plaintiff.  This  is  one  part 
of  the  evidence.  Another  part  of  the  evi- 
dence is  that  one  of  the  shareholders,  Mr. 
Cumin,  is  said  to  have  declared  upon  oath 
that  the  defendant  paid  to  him  his  parti- 
cular share  in  a  jote  in  the  talook.  No 
doubt,  this  evidence  might  have  been  con- 
verted into  very  good  evidence  of  an  agree- 
ment on  the  pa:t  of  the  defendant  to  pay 
rent  for  the  particular  jote  in  question  be- 
fore us,  but  the  evidence  seems  to  us  to  be 
wanting  in  the  one  most  essential  particu- 
lar, namely,  wanting  in  that  it  does  not 
identify  the  particular  jote  mentioned  in  the 
jumma-wassil-bakee  or  spoken  to  by  Mr. 
Cumin  and  his  papers.  The  plaintiff  ad- 
mittedly does  not  identify  that  jote  with  the 
particular  jote  now  in  question  before  us. 
If  the  jote  had  been  identified,  there  might 
possibly  have  been  some  evidence  on  the 
record,  but  even  then  it  would  have  been 
very  round-about  evidence  of  an  implied 
contract  on  the  part  of  the  defendant  to  pay 
rent  for  this  particular  jote  to  the  plaintiff 
as  one  of  the  co-sharers  of  the  talook  gener- 
ally. But,  in  truth,  the  evidence,  weak  in 
itself,  is  wanting  in  this  essential  particular; 
and  being  so,  we  are  compelled  to  say  that 
there  is  no  evidence  on  record  of  anv  agree- 
ment  on  the  part  of  the  defendant  to  pay 
rtnt  to  the  plaintiff  for  the  lands  in  ques- 
tion. 

The  plaintiff  must  pay  the  costs  of  all  the 
Courts. 


The  4th  April  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Burt.,  Judges, 

Rent-suit— Res  judicata— Section  2,  Civil  Proce- 
dure Code. 

Case  No.  2208  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge, 
dated  the  roth  August  1869,  affirming 
a  decision  of  the  Deputy  Coltector  of 
Dukhin  Shabazpore,  dated  the  26th  June 
1868. 

Khedaroonissa  Bibee  and  others  (Plaintiffs), 

Appellants, 

versus 

Boodhee  Bibee  and  others  (Defendants), 

Respondents. 

Baboos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sein  for  Appellants. 

Baboos  Romesh  Chunder  Mitter  and  Rash 
Beharee  Ghose  for  Respondents. 

A  suit  for  enhanced  rent  after  notice  having  been 
dismissed  in  appeal,  plaintiff  sued  to  recover  rent  for 
the  same  year  at  the  rate  admitted  by  the  defendant  in 
the  former  suit. 

Held  that  the  cause  of  action  in  the  present  suit  was 
not  the  same  as  in  the  former,  and  that  the  law  of  res 
judicata  did  not  apply  in  bar. 

Loch,  J. — The  present  suit  is  brought  to 
recover  rent  of  1271  at  a  jumma  of  Rupees 
258-8-9;  and  it  is  urged  by  the  defendant 
that  the  hearing  of  this  case  is  barred,  be- 
cause the  question  as  to  the  claim  of  rent 
for  1271  has  already  been  disposed  of  in  the 
previous  suit. 

It  appears  that  in  1865,  a  suit  was  brought 
hy  the  present  plaintiff  to  recover  rent  for 
the  year  1271  at  an  enhanced  rate,  after  ser- 
vice of  notice  under  Section  13,  Act  X.  of 
1 859.  The  Deputy  Collector  gave  the  plaint- 
iff a  decree  for  the  arrears  of  rent  at  an  en- 
hanced rate,  amounting  to  Rupees  383-12-2. 
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An  appeal  was  preferred  to  the  Judge,  who 
dismissed  the  plaintiff's  claim  altogether. 
A  special  appeal  was  preferred  to  the  High 
Court,  and  that  Court  affirmed  the  Judge's 
decision  with  the  exception  of  so  much  as 
related  to  16  beegahsj  and  the  Court  held, 
with  regard  to  16  beegahs,  that  the  decree 
of  the  Judge  should  be  reversed  and  a  de- 
cree given  to  the  plaintiff  at  the  old  rent. 
Being  unsuccessful  in  recovering  the  rent  of 
1271  at  the  enhanced  rate  claimed  by  him 
in  that  suit,  the  plaintiff  has  now  brought 
this  suit  to  recover  rent  for  the  same  year 
at  the  rate  of  jumma  admitted  by  the  de- 
fendant in  that  former  suit.  The  Lower 
Courts  have  held  that  it  is  a  point  that  has 
already  been  determined,  and  that,  therefore, 
the  plaintiff  cannot  bring  this  present  ac- 
tion. This  is  the  point  raised  before  us  in 
special  appeal,  whether  it  is  res  judicata  or 
not. 

It  appears  from  the  record  that  the  de- 
fendant in  this  case  held  a  jote  comprising 
398  beegahs,  which,  after  deducting  42 
beegahs  uncultivated  lands,  were  assessed 
at  the  rate  of  1 1  annas  and  7  pie  a  beegah, 
yielding  a  jumma  of  258  rupees  8  annas 
and  9  pie.  But,  subsequently,  as  the  plaint- 
iff asserted  in  the  former  case,  23  beegahs 
out  of  those  42  beegahs  of  uncultivated 
land  were  brought  into  cultivation ;  and 
considering  that  the  rates  at  which  the  de- 
fendant was  paying  were  much  lower  than 
those  of  other  tenants  holding  similar  lands 
with  similar  advantages,  the  plaintiff  re-as- 
sessed the  whole  tenure,  and,  including  these 
23  recently- cultivated  beegahs,  claimed  a 
rent  for  1271  at  the  rate  of  436  rupees  14 
annas  11  pie.  In  that  case,  the  defendant 
admitted  that  he  held  the  tenure  at  a  jum- 
ma of  258  rupees  8  annas  9  pie,  but,  on 
various  grounds,  resisted  the  plaintiff's  de- 
mand to  recover  rent  at  the  enhanced  rate. 
The  question,  therefore,  that  the  Judge  had 
to  determine  in  that  case  was  whether  or 
not  the  plaintiff  was  entitled  to  recover  at 
the  enhanced  rate  he  claimed?  And  for  the 
reasons  assigned  by  him  in  his  judgment, 
the  Judge  held  that  plaintiff  was  not  entitled 
to  recover,  and  dismissed  the  whole  of  the 
plaintiff's  claim. 

No  doubt,  the  Judge  in  that  case,  if  his 
attention  had  been  drawn  to  it,  might  have 
given  the  plaintiff  a  decree  for  the  amount 
of  jumma  which  was  admitted  by  the  defend- 
ant, but  he  did  not  do  so;  and  when  the 
case  came  up  in  special  appeal,  the  atten- 
tion of  the  Court  does  not  appear  to  have 


been  called  to  this  point.  Still,  as  it  appears 
to  me,  though  the  parties  are  the  same  and 
the  cause  of  action  in  the  present  case,  vis., 
the  refusal  to  pay  the  rent  of  1271,  appears 
to  be  similar  to  what  it  was  in  the  former 
case,  yet  the  subject-matter  of  the  claim 
appears  to  me  to  be  different. 

In  this  case,  the  plaintiff  brings  a  suit  to 
recover  rent  on  the  old  contract.  In  the 
other  case,  he  brought  it  to  recover  on  a 
new  contract  which,  under  the  terms  of  the 
law,  he  had  impliedly  made  with  the  defend- 
ant by  the  service  of  the  notice  under 
Section  13,  Aft  X.  of  1859.  Though  that 
case  was  dismissed,  yet,  in  his  written  state- 
ment, the  defendant  had  admitted  that  258 
rupees  and  some  annas  were  due  by  him 
to  the  plaintiff  ;  and,  therefore,  though  the 
plaintiff  was  unable  to  recover  the  enhanced 
rate  which  he  there  claimed,  it  does  not 
appear  to  me  that  he  is  prevented  in  this 
suit  from  claiming  the  rent  which  the  defend- 
ant admitted  to  be  due  to  him  for  1271. 
Were  it  so,  the  plaintiff  would  be  deprived 
of  the  rent  of  1271,  to  which,  according  to 
the  defendant's  own  admission,  he  was  legal- 
ly entitled. 

I  think,  therefore,  that  the  decree  of  the 
Lower  Courts  must  be  reversed,  and  this 
appeal  decreed  with  all  costs. 

By  agreement  between  the  pleaders,  it  is 
further  ordered  that  interest  should  be  cal- 
culated upon  the  arrears  at  the  rate  of  12 
per  cent,  per  annum  from  the  close  of  ihe 
year  1271  up  to  the  date  of  payment. 

Hobhouse,  J, — I  am  of  the  same  opinion. 
But  I  go  even  somewhat  further  than  Mr. 
Justice  Loch  in  my  view  of  the  law  which 
is  applicable  to  this  case. 

I  so  understand  the  provisions  of  Section 
2  of  the  Civil  Procedure  Code  that  to 
render  any  matter  res  judicata  in  a  suit,  the 
cause  of  action  must  be  the  same,  the  subject- 
matter  must  be  the  same,  the  parties  must 
be  the  same,  the  Court  must  be  a  Court  of 
competent  jurisdiction,  and  that  Court  must 
have  directly  determined  the  point  which 
is  at  issue  in  the  second  suit. 

In  this  case,  it  may  be  admitted  at  once 
that  the  parties  are  the  same,  and  that  the 
Court  which  decided  the  first  case  was  a 
Court  of  competent  jurisdiction.  But  in 
every  other  particular  it  seems  to  me  that 
there  is  a  failure  to  prove  that  the  law  of 
res  judicata  is  applicable  in  bar  of  the  suit. 
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The  cause  of  action,  in  my  judgment,  was 
not  the  same,  the  subject-matter  was  not 
the  same,  and  the  question  now  in  issue 
was  not,  admittedly,  the  question  decided 
in  the  first  case. 

Now,  what  is  the  cause  of  action  in  the 
present  suit  ?  It  is  not  simply,  as  I  under- 
stand it,  that  the  defendant  has  failed  to 
pay  so  much  money  to  the  plaintiff,  but 
that,  in  so  failing,  he  has  committed  a  breach 
of  the  contract  existing  between  him  and 
the  plaintiff.  He  contracted  to  pay  the 
plaintiff  a  certain  sum  of  money,  represent- 
ing the  plaintiff's  rental  of  lands  held  by 
him,  the  defendant,  for  the  year  1271. 
Therefore,  the  cause  of  action  was  not  sim- 
ply the  non-payment  of  the  money,  but  it 
was,  in  reality,  the  breach  of  the  contract,  the 
non-payment  of  the  money  simply  pointing 
the  time  at  which  that  breach  of  contract 
arose.  So  that,  in  my  judgment,  the  cause 
of  action  in  the  present  suit  is  the  breach 
on  the  part  of  the  defendant  of  the  contract 
by  which  the  defendant  admittedly  agreed 
to  pay  so  much  rent  to  the  plaintiff  for  the 
year  1271. 

Then  what  was  the  cause  of  action  in  the 
former  suit?  It  was  not,  admittedly,  any 
breach  of  the  particular  contract  on  which 
the  plaintiff  at  present  sues ;  but  it  was  a 
breach  of  a  contract  of  an  entirely  differ- 
ent nature,  for  a  different  area  of  land,  and 
for  a  different  amount  of  rental.  It  was  not 
an  express  contract  at  all  ;  it  was  not  a 
contract  by  which  the  parties  had  either 
verbally  or  in  writing  agreed  to  be  bound  ; 
but  it  was  a  contract,  if  it  was  any  contract 
at  all,  arising  out  of  the  relationship  be- 
tween the  plaintiff  and  the  defendant,  under 
certain  circumstances  contemplated  by  an  Act 
of  the  Legislature,  by  which  circumstances 
both  parties,  if  the  circumstances  were  proved, 
were  bound.  It  was,  in  fact,  a  contract,  if  it 
was  a  contract  at  all,  arising  out  of  the 
relationship  of  the  parties  as  landlord  and 
tenant,  viz.,  that  relationship  which  is  defined 
by  the  provisions  of  Sections  1 3  and  1 7,  Act 
X.  of  1859.  Had  the  plaintiff  in  the  former 
suit  proved  that  those  provisions  of  the  Act 
which  I  have  quoted  were  applicable  to  the 
relationship  between  him  and  the  defendant, 
he  would  then  have  established  an  implied 
contract  on  the  part  of  the  defendant  by 
which  the  defendant  would  have  been  bound 
to  pay  him  the  rent  he  claimed  in  the  former 
suit.  That  wa3  obviously  a  contract  entire- 
ly different  from  that  express  and  admitted 
contract  on  which  the    plaintiff  now  sues. 
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The  cause  of  action,  then,  in  the  former  suit 
was  the  breach  of  the  contract  then  in  ques- 
tion. The  cause  of  action  in  the  present 
suit  was  the  breach  of  another  contract,  and 
was  not  then  the  same.  Neither,  obviously, 
upon  the  reasonings  which  I  have  just  now 
given,  was  the  subject-matter  the  same. 

In  this  case,  the  subject-matter  of  the  suit 
is  arrear  of  rent  due  upon  a  certain  defined 
area  of  land  under  a  contract  which  the 
defendant  admits  to;  in  that  case,  that  is, 
in  the  former  case,  the  subject-matter  of  the 
suit  was  enhanced  arrears  of  rent,  upon 
a  larger  area  and  upon  lands  not  altogether 
the  same  as  those  to  which  the  present  suit 
refers. 

Neither  was  there  any  determination  upon 
the  particular  point  now  before  us.  The 
question  which  was,  admittedly,  alone  before 
the  Courts,  and  was  dealt  with  by  them  in  the 
previous  litigation,  was  simply  whether,  upon 
a  certain  area  of  land,  the  plaintiff  was  en- 
titled to  claim  a  certain  amount  of  enhanced 
rent.  Upon  that  question  alone  was  any  issue 
raised  or  was  any  determination  given.  The 
present  question  refers  to  a  lesser  area  of  land, 
to  a  smaller  amount  of  rent  due  upon  a  differ- 
ent contract,  and  upon  that  question  no  issue 
was  raised,  nor  was  any  determination  given 
by  the  Courts  in  the  former  instance. 

It  is  contended,  however,  that  the  amount 
of  rent  now  in  dispute  was  in  dispute  in  the 
former  case,  because  the  original  rent  must 
be  held  to  have  been  included  in  the  excess 
rent  demanded.  In  one  sense,  of  course, 
that  always  must  be  so;  because,  when  in 
one  year  a  man  demands  100  rupees  of  rent, 
and  in  the  next  year  he  demands  1 50  rupees, 
the  100  rupees  of  the  first  year  must  neces- 
sarily be  included  in  the  150  rupees  of  the 
next  year.  But  it  does  not  at  all  follow 
that  an  extent  of  arrear  under  the  one  con- 
tract (the  contract  of  the  first  year)  is  in- 
cluded in  the  different  extent  of  the  arrear 
under  the  second  contract  of  the  second  year. 
For  instance,  suppose  a  man,  in  the  year 
i860,  gave  a  bond  to  another  for  Rupees 
100,  and  then,  in  the  year  1861,  he  borrowed 
another  50  rupees  from  the  bond-holder, 
cancelled  his  former  bond,  and  gave  a  new 
bond  for  150  rupees.  When  the  bond-holder 
came  into  Court,  and  sued  upon  the  second 
bond  for  150  rupees,  there  would  not  ne- 
cessarily, and  there,  indeed,  could  scarcely 
be  any  question  arising  on  the  first  bond  of 
100  rupees.  The  sole  question  would  be, 
supposing,  as  in  this  case,  the  first  bond  to 
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have  been  admitted,  as  to  whether  or  not  the 
second  bond  for  1 50  rupees  had  or  had  not 
been  given.  And  this,  I  think,  is  exactly 
analogous  to  the  case  of  a  man  suing  in  one 
case  for  rent  admitted  upon  one  contract  for 
one  year,  and  suing  in  another  case  for  high- 
er rents  upon  another  contract  said  to  have 
been  given  in  another  year. 

But  it  is  then  argued  that,  if  a  remedy 
could  have  been  obtained  in  appeal  in  the 
first  case  which  was  decided  by  the  Court 
below  in  this  particular  instance,  then  no 
second  suit  will  lie  ;  and  we  are  referred  to  a 
decision  of  a  Division  Bench  of  this  Court 
to  be  found  in  2  Weekly  Reporter,  Aft  X. 
Rulings,  page  14.  In  that  case,  as  in  this 
former  case,  the  suit  was  for  arrears  of  rent 
at  enhanced  rate,  and  the  Judge  below  had, 
for  some  reason  or  other  which  is  not  dis- 
closed, refused  to  give  the  plaintiff  a  decree 
for  the  arrears  of  rent  admitted;  and  the 
learned  Judges  of  the  Division  Bench  of 
this  Court  remanded  the  case  to  the  Judge 
that  he  might  come  to  a  decision  upon  this 
point.  No  doubt,  there  may  be  instances  in 
which,  even  in  a  suit  for  arrears  of  rent  at 
enhanced  rate,  the  Judge  might  be  bound 
upon  the  issues  between  the  parties  to  come 
to  a  decision  as  to  any  arreais  of  rent  admit- 
ted ;  and  the  provisions  of  Section  55,  Aft 
X.  of  1859,  seem  to  contemplate  that  such  a 
decision  might  be  given.  But  it  does  not 
follow  that  this  must  be  so  in  every  case. 
And  unless  we  had  before  us  the  particulars 
of  the  case  on  which  the  learned  Judges 
based  their  decision,  we  could  not  take  this 
decision  as  binding  upon  us  in  the  matter  of 
the  present  question  before  us.  On  the 
other  hand,  the  law  itself  says,  in  the  words  I 
have  already  quoted,  that  nothing  shall  be 
res  judicata  which  has  not  been  determined 
by  a  Court  of  competent  jurisdiction  on  a 
previous  occasion.  And  to  hold  that,  because 
a  question  might  have  been  determined,  it 
had  been  determined  (and  to  find  a  question 
res  judicata  we  must  find  this),  would,  in 
fact,  be  to  arrive  at  a  decision  which  would 
be  nothing  less  than  a  reductio  ad  absurdum. 

I  agree  in  this  case  that  the  decrees  of  the 
Courts  below  must  be  reversed,  and  the 
plaintiff  must  obtain  a  decree  for  the  money 
claimed,  with  all  costs.  By  agreement  be- 
tween the  pleaders,  it  is  further  ordered  that 
interest  shall  be  calculated  upon  the  arrears 
claimed,  at  the  rate  of  12  per  cent,  per 
annum  from  the  close  of  the  year  1271  up  to 
the  date  of  payment. 


The  4th  April  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Costs— Vakeels*  fees— Mode  of  calculation. 

Case  No.  252  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Midnapore,  dated  the  3rd  July 
i86g. 

Rajah  Rooddur  Narain  Roy  (Plaintiff), 

Appellant, 

versus 

Coomar  Narain  Patnaik  and  others 
(Defendants),  Respondents. 

Baboo  Mohendro  Lall  Shome  for  Appellant. 

Baboos  Huree  Mohun  Chuckerbutly  and 
Ashootosh  Dhur  for  Respondents. 

In  a  suit  against  34  defendants  to  recover  3,820  bee- 
gahs of  land,  13  came  in  and  defended  separately,  each 
in  respect  of  his  own  portion  of  the  land  claimed^  The 
suit  was  dismissed  for  multifariousness.  Fixing  a 
certain  valuation  (Rs.  5,440)  for  the  suit  so  far  as  it  was 
dismissed,  the  Judge  allowed  each  defendant  full  costs 
upon  that  valuation,  or  a  vakeel's  fee  of  Rs.  257  to 
each  defendant,  being,  in  many  instances,  greater  thm 
the  value  of  the  property  in  dispute. 

Held  that  this  could  not  be  a  just  and  equitable  way 
of  awarding  fees,  and  that  the  best  plan  in  the  present 
case  was  to  allow  each  defendant  in  respect  of  a 
plot  exceeding  40  beegahs  a  fee  of  five  gold  mohurs ;  of 
a  plot  exceeding  20  beegahs,  and  not  exceeding  40  bee- 
gahs, three  gold  mohurs ;  and  of  a  plot  less  than  20  bee- 
gahs, two  gold  mohurs. 

Norman,  J. — In  this  suit,  the  plaintiff 
made  34  persons  defendants  claiming  against 
them  the  recovery  of  3,820  beegahs  of  rent- 
free  debuttur  lands  valued  at  Rupees  7,640. 
Thirteen  of  the  defendants  came  in  and 
defended  separately,  each  in  respect  of  his 
own  separate  portion  of  the  lands  claimed  ; 
in  some  instances,  the  quantity  in  respect  of 
which  defence  was  taken  not  exceeding  2 
beegahs.  Each  of  these  defendants  object- 
ed that  the  suit  comprising  distinct  causes 
of  action  and  claims  against  different  persons 
for  possession  of  different  parcels  of  land 
was  not  maintainable.  Many  of  the  defend- 
ants put  in  razeenamahs  admitting  the  plaint- 
iff's title  to  separate  portions  of  land  held 
by  them.  The  13  defendants  above  men* 
tioned  proceeded  to  trial,  and  in  addition  to 
these,  who  had  originally  been  included 
amongst  the  defendants  by  the  plaintiff,  three 
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persons,  Ram  Chunder  Chuckerbutty,  Rutton 
Mala  Debia,  and  Coomar  Narain  Patnaik, 
claiming  an  interest  in  the  property  in  suit, 
were  admitted  as  defendants.  At  the  trial, 
after  hearing  the  evidence  on  the  part  of 
the  plaintiff,  the  Judge  dismissed  the  suit  for 
multifariousness  upon  the  ground  that  the 
causes  of  action  against  the  several  defend- 
ants were  wholly  distinct  and  could  not  be 
joined  in  one  suit,  and  he  gave  the  defend- 
ants a  decree  for  costs. 

A  discussion  arose  as  to  the  principle  on 
which   the    costs    were    to    be    calculated. 
The  Judge  found  that,  as  regards  property 
to  the  value  of  2,200  rupees,  different  defend- 
ants had  submitted  to  decrees,  and  he  took 
5440  rupees  as  the  value  of  the  suit  so  far 
as  it  was  dismissed.     Having  done  that,  he 
allowed  to  eaoh  defendant  full  costs  upon  a 
valuation  of  Rupees  5,440,  and  as  a  conse- 
quence, to  fifteen  defendants  a  vakeel's  fee 
of  Rupees  257  each.     Practically  speaking, 
the  vakeel's  fee  allowed  is,  in  a  very  large 
number  of  instances,  much  greater  than  the 
whole  value  of  the  property  in  respect  of 
which  the  successful  defendants  came  into 
Court.    It  is  clear  that  this  cannot  be  said 
to  be  a  just  and  equitable  way  of  awarding 
payment  of  fees  according  to  the  rules  of 
this  Court.     The  defendants  by  this  means 
got  costs  as  upon  a  total  valuation  of  79,600 
rupees,  not  at  the  rate  of  five  per  cent,  on 
the  first  5,000  rupees,  two  per  cent,  on  the 
next  15,000  rupees,  one  per  cent,  on  the  next 
30,000  rupees  or  up  to  50000  rupees,  and 
half  per  cent,  on  the  29,600  rupees  exceeding 
the  sum   of   50,000   rupees,   but  for  every 
separate  defendant  costs  are  calculated  at  the 
maximum  rate  of  five  per  cent,  on  the  first 
5,000  rupees  or  5,440  rupees. 

Now,  if  the  separate  defendants  having 
separate  interests  had  set  up  distinct  de- 
fences and  succeeded  thereon — in  other  words, 
if  the  Judge  had  gone  on  to  try  this  case 
notwithstanding  the  objection  of  multifa- 
riousness and  dismissed  the  whole  of  it  as 
against  each  defendant  separately  upon  the 
merits — under  Rule  7*  it  would  appear  that 
the  costs  of  each  defendant  would  have  been 
allowed  at  a  rate  according  to  the  value  of 
his  separate  interest  to  be  ascertained  by 
reference  to  the  scale  in  Rule  1.* 

It  is  said,  and  said  with  some  truth,  that, 
owing  to   the   peculiar  form  of  the  present 

suit,  the  defendants  have  been  put  to  greater 
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expense  than  would  have  been  the  case  if 
the  plaintiff  had  shown  that,  as  regards  each 
one  of  the  defendants,  the  plaintiff  sought 
to  recover  only  the  property  held  by  such 
defendant  separately. 

There  is  no  doubt  that  that  is  what  he 
meant  and  what  the  opposite  parties  under- 
stood him  .  to  have  meant  notwithstanding 
the  defective  form  of  his  plaint.  We  think, 
however,  that  it  is  fair  that  each  defendant 
should  be  allowed  a  larger  sum  by  way  of 
costs  than  if  the  plaintiff  had  confined  his 
claim  against  each  defendant  to  the  land 
held  by  him.  But  there  is  no  doubt  that 
the  amount  awarded  by  the  Judge  must  very 
greatly  exceed  any  thing  that  these  small 
holders  can  have  paid  or  been  expected  to 
pay  to  their  vakeels  in  the  Judge's  Court. 
We  think  that,  in  a  case  of  this  kind,  it 
would  have  been  a  convenient  course  to  have 
taken  a  valuation,  say,  double  that  of  the 
amount  at  which  the  entire  land  claimed 
was  originally  valued  in  the  suit,  and  allow- 
ed to  the  several  successful  defendants  costs 
in  a  proportion  equal  to  their  shares  upon 
that  valuation.  We  think  the  best  plan  in 
the  present  case  will  be  to  allow  each  defend- 
ant who  defended  the  suit  in  respect  of  a 
plot  of  land  exceeding  40  beegahs  a  vakeel's 
fee  of  five  gold  mohurs ;  to  each  defendant  who 
succeeded  in  respect  of  a  plot  of  land  ex- 
ceeding  20  beegahs  and  not  exceeding  40 
beegahs,  a  fee  of  three  gold  mohurs ;  and  to 
the  defendants  who  succeeded  in  respect  of  a 
plot  of  land  less  than  20  beegahs,  a  vakeel's 
fee  of  two  gold  mohurs.  The  intervenors 
appear  to  have  come  in  of  their  own  accord. 
There  has  been  no  adjudication  as  to  their 
rights,  and  there  seems  to  be  no  reason  why 
they  should  be  allowed  any  costs.  The  de- 
crees of  the  Lower  Court  will  be  modified  ac- 
cordingly. Each  party  will  bear  his  own 
costs  of  this  appeal. 
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The  5th  April  1870. 
Present: 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Court  of    equity— Co-parceners  or  tenants-in- 

comraoD. 

Case  No.  2453  °f  1869. 

Special  Appeal  from  a  decision  pasted  by 
the  Judge  of  Hooghly,  dated  the  21  si 
July  i86g>  affirming  a  decision  of  the 
First  Subordinate  Judge  of  that  District, 
dated  the  igtn  January  i86q. 

Gopee  Kishen  Gossain  (Defendant), 
Appellant, 

versus 

Hem  Chunder  Gossain  and  another 
(Plaintiffs),  Respondents. 

Mr.  G.  C.  Paul  and  Baboos  Obhoy  Churn 
Rose  and  Mohendronalh  Milter  for  Appel- 
lant. 

Mr,  J.  W.  B.  Money  and  Baboo  Mohendro 
Lall  Shome  for  Respondents. 

A  Court  of  equity  will  not  interfere  where  a  tenant- 
in-common  acts  reasonably  for  the  purpose  of  enjoy- 
ing the  property  held  in  common  in  any  way  in  which 
an  owner  can  enjoy  such  property  without  injury  to  his 
co  parcener;  but  the  case  is  different  where  there 
has  been  a  direct  infringement  of  a  clear  and  distinct 
right. 

Norman,  J. — The  plaintiffs  and  the  de- 
fendant are  persons  who  for  a  number  of 
years,  by  mutual  consent,  have  occupied 
separate  portions  of  the  same  large  family 
dwelling-house ;  Gopee  Kishen,  the  defend- 
ant, occupying  the  northern  portion  of 
the  house,  and  the  plaintiffs'  father,  Gunga 
Pershad,  that  to  the  south.  The  plaintiffs 
sue  alleging  that  this  dwelling-house  is  an- 
cestral property  which  descended  to,  and 
was  inherited  by,  the  defendant  and  Gunga 
Pershad  Gossain,  and  that  no  partition 
having  been  effected,  the  joint  property  of 
the  family,  including  the  family  dwelling- 
house,  was  for  their  mutual  convenience  se- 
parately enjoyed  by  the  brothers  who 
separately  used  some  rooms  both  in  the 
inner  and  outer  apartments,  and  that  some 
rooms,  verandahs,  staircases,  and  passages 
were  used  in  common  by  them.  They, 
plaintiffs,  say  that  the  defendant,  without 
the  consent  of  the  plaintiffs,  forcibly  pulled  : 
down  the  second  floor  of  a  verandah  attached  1 
to  certain  rooms  used  by  the  plaintiffs'  and  \ 


defendant's  families,  possessed  jointly,  and 
in  which  the  plaintiffs  and  defendant  had 
equal  rights,  by  cutting  the  beams  and  block- 
ing up  the  doors  of  the  verandah  in  such 
a  way  as  to  prevent  all  ingress  or  egress 
thereby,  so  that  the  plaintiffs  could  no 
longer  use  and  enjoy  the  same  as  heretofore, 
and  they  prayed  for  an  order  restraining 
the  defendant  from  causing  further  injury 
and  calling  upon  the  defendant  to  restore 
the  said  verandah  to  its  former  condition. 

The  cause  was  tried  in  the  Lower  Courts 
upon  several  issues  into  which  it  is  not 
necessary  to  go  minutely  at  present,  partly 
on  limitation,  and  partly  upon  the  question 
whether  the  verandah  which  had  been 
pulled  down  had  been  separately  allotted  to 
the  defendant,  and  whether  by  the  defend- 
ant pulling  it  down  a  cause  of  action  accrued 
to  the  plaintiffs.  Upon  these  issues,  the 
defendant  contended  that  the  burden  of 
proof  was  cast  upon  him,  and  that  he  had 
a  right  to  begin.  Substantially,  therefore, 
his  contention  admitted  that  the  plaint  dis- 
closed a  cause  of  action,  and  that  there  was 
something  for  him,  the  defendant,  to  answer. 
The  case  was  tried  upon  questions  of  fact. 
The  plaintiffs  by  the  form  of  the  plaint,  and 
the  Judges  in  the  Lower  Courts  appa- 
rently, assume  that  if  it  was  shown  that 
the  verandah  was  the  joint  property  of  the 
two  brothers,  as  a  matter  of  course  the 
plaintiffs  would  have  a  right  to  ask  the  inter- 
vention of  the  Court  and  to  obtain  an 
injunction  restraining  the  defendant  from 
continuing  the  obstruction  of  the  verandah 
and  ordering  it  to  be  restored. 

Before  us  Mr.  Paul  has  contended  that 
the  plaint  and  the  evidence  before  the  Court 
do  not  show  that  the  plaintiffs  had  any 
right  to  ask  for  the  intervention  of  the 
Court.  He  stated  the  principle  which  has 
often  been  asserted,  that  Courts  of  equity 
will  not  interfere  as  between  tenants-in- 
common  or  co- parceners  to  restrain  them 
from  using  the  joint  property  in  any  way 
in  which  properly  may  reasonably  be  used 
by  an  owner,  so  long  as  that  use  does  not 
amount  to  what  I  may  call  wilful  and  wan- 
ton destruction  of  it,  or  so  long  as  that  use 
is  not  shown  to  be  such  as  must  resu  t  in 
actual  injury  to  the  other  co-parceners. 
Now,  some  of  the  instances  in  which  in 
England  such  use  of  joint-property  has 
been  allowed,  are  cases  where  tenants- in- 
common  or  co-parceners  have  been  permitted 
to  cut  down  trees  of  full  growth  and  proper 
to  be  cut  down  as  timber  trees.    In  such 
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cases,  although  another  partner  has  a  joint 
proprietary  right  in  such  trees,  he  cannot 
obtain  the  aid  of  a  Court  of  equity  to  re- 
strain the  cutting  down  of  these  trees,  though 
he  alleges  that  they  are  ornamental  trees, 
and  that  they  are  being  cut  without  his 
consent ;  but  if  there  is  waste  or  a  malicious 
destruction  of  the  property;  if,  for  in- 
stance, one  tenant -in-common  is  cutting 
down  saplings  or  timber  trees  at  a  season 
of  the  year  when  it  is  not  proper  to  cut 
down  timber,  the  Court  will  interfere. 

Mr.  Paul  has  attempted  to  contend  that 
upon  the  plaint  and  upon  the  facts  of  this 
case  the  plaintiffs  had  no  right  and  no  bene- 
ficial interest  in  this  verandah,  and  that  the 
pulling  down  of  this  verandah  by  the  defend- 
ant was  the  pulling  down  of  joint  property 
of  which  the  defendant  alone  had  any  bene- 
ficial enjoyment.     Mr.  Money,  however,  has 
shown  that  the   plaintiffs   had   a   beneficial 
interest    in    that    verandah,    that    they    had 
and  were  in  the  habit  of  using  a  right  of 
way  through  that  verandah  to  another  veran- 
dah, which  is  called  the  chick  verandah,  to 
which   the    ladies   of    the   plaintiffs'   family 
were   in   the  habit   of   resorting  to    witness 
the    ceremonies  performed    in    the    Poojah 
Dalian  of  the  plaintiffs'  house ;  and  he  also 
showed   that   ladies  of  the   family   who   do 
not  belong  to  the  immediate  family  of  the 
plaintiffs  or  of  the  defendant  in   particular, 
sisters  of  the  defendant,  aunts  of  the  plaint- 
iffs,   lived    in   rooms   Jo    the    north  of    the 
verandah,  and  have  access  to  a  well  at  the 
end     of     that     verandah     between     certain 
kitchen  buildings  which  are  occupied  by  the 
plaintiffs;  and   he  further  showed   that   by 
an   arrangement  which   is   mentioned   in   a 
submission   to    arbitration,    dated    the    2nd 
September   1861,   and    which  is  also  men- 
tioned in  a  petition  presented  by  the  mookh- 
tear  for  the  defendant  in  an  Act  IV.  case, 
the    northern    portion    of     the   joint    house 
— which  in  a  plan  which  has  been  initialled 
by   Mr.  Garrett,   Mr.    Newmarch,   and   Mr. 
Paul,  appears  to  be  marked  with  the  num- 
bers 4,  5,  6,  and   7 — was  many   years   ago 
allotted  to,  and  has  been  occupied  ever  since 
by,  the    defendant,  and    that   the    southern 
portion,  marked  in  that  plan,  1,  2,  and  3,  was 
allotted  to,  and  occupied  by,  the  plaintiffs.    It 
is  true  that  no  formal,    final,   and  binding 
partition   ever  took   place,  but  that  was  an 
agreement  according   to   which   the   parties 
agreed  to  enjoy  the  house  in  moieties  subject 
to  certain  terms  which  to  the  present  day  have 
never  been  fully  and  finally  carried  out ;  and 


that  upon  that  agreement  it  was  arranged 
that  Gopee  Kishen  Gossain,  the  defendant, 
should  be  permitted  to  occupy  the  rooms 
and  part  of  the  building  in  the  plan  color- 
ed red,  marked  "  G,"  abutting  immediately 
on  the  northern  verandah  in  dispute,  until 
his  new  "  baree"  should  be  built  for  the 
use  and  accommodation  of  the  ladies  of  his 
family. 

Under  that  agreement,  therefore,  the  de- 
fendant was  only  to  have  the  temporary  use 
of  the  premises  to  the  north  of  the  verandah, 
marked  "  G  "  in  the  plan  colored  red.  It 
is  clear,  therefore,  that,  in  destroying  the 
verandah,  the  defendant  did  to  the  plaintiffs  a 
substantial  injury — first,  by  destroying  their 
right  of  way  to  what  is  called  the  chick 
verandah;  secondly \  by  intercepting  the  right 
of  access  to  rooms  in  "  G "  occupied  by 
ladies  of  the  family  to  whose  apartments  the 
ladies  of  the  plaintiffs'  family  ought  to  have 
the  right  of  access;  and,  thirdly,  by  destroy- 
ing the  means  of  access  to  a  portion  of  the 
property  to  the  enjoyment  of  which,  under 
the  existing  arrangement  between  the  plaint- 
iffs' father  and  the  defendant,  the  plaintiff  is 
entitled,  and  which  the  defendant  had  only 
been  allowed  to  occupy  temporarily,  sub- 
ject to  certain  conditions  and  with  certain 
limited  rights. 

It  is  clear,  therefore,  that  the  cases  to 
which  Mr.  Paul  would  allude  as  cases 
which  show  that  Courts  of  equity  will  not 
interfere  where  a  tenant-in-common  acting 
reasonably  for  the  purpose  of  enjoying  the 
property  held  in  common  in  any  way  in 
which  an  owner  could  enjoy  such  property 
without  injury  to  his  co-parcener — cases 
where  such  co-parcener  either  cuts  down  a 
tree,  pulls  down  a  wall,  or  builds  up  doors 
in  a  portion  of  the  property  held  beneficial- 
ly by  him  alone — are  not  analogous  to  that 
now  before  us.  It  is  one  thing  to  say  that 
a  Court  of  equity  will  not  interfere  in  such 
cases  unless  a  substantial  injury  has  been 
occasioned  to  the  rights  of  the  co-parceners, 
and  another  to  say  that  it  will  hold  it>  hand 
where  there  has  been  a  direct  infringement 
of  a  clear  and  distinct  right  of  the  plaintiff, 
such  as  the  destruction  of  the  verandah  in 
dispute,  which  appears  to  us  to  have  been 
a  wilful  and  deliberate  act  on  the  part  of  the 
defendant  for  the  purpose  of  creating  a  right 
as  against  the  plaintiffs  or  injuring  them. 

For  these  reasons,  I  am  of  opinion  that 
the  judgment  of  the  Court  below  is  sus- 
tainable.   And  although  the  real  cause  of 
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action  is  not  so  clearly  stated  on  the  face  of 
the  plaint  as  it  might  have  been,  enough  is 
stated  to  enable  the  defendant  to  know  what 
was  the  case  he  would  have  to  meet. 

The  special  appeal  is  dismissed  with  costs. 
Jackson,  J. — I  am  of  the  same  opinion. 


The  5th  April  1870, 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Witnesses  —  Section  168,  Code  of  Civil 

Procedure. 

Case  No.  2645  of  1869  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  24th 
August  iS6g,  modifying  a  decision  of  the 
Deputy  Collector  of  Arrah,  dated  the 
20th  March  i86g. 

Mr.  J.  G.  Bachman  (Plaintiff),  Appellant, 

versus 

Lall  Beharee  Pandey  (Defendant), 
Respondent, 

Baboo  Grish  Chunder  Ghose  for 
Appellant. 

Baboos  Romesh  Chunder  Milter  and  Ubinash 
Chunder  Banerjee  for  Respondent. 

Where  witnesses  do  not  appear  on  summons,  it  is  for 
"the  parties  to  move  the  Court,  not  for  the  Court  to  pro- 
ceedsuo  motu  to  further  the  production  of  the  witness- 
es; though  the  Court  may  issue  attachment  under 
Section  168,  Code  of  Civil  Procedure,  if  it  is  shown 
that  the  witnesses  are  absconding  or  keeping  out  of  the 
way. 

Bayley,  J. — We  think  this  appeal  should 
be  dismissed  with  costs. 

The  points  pressed  upon  us  by  the  pleader 
for  the  special  appellant  are  that  as  regards 
the  item  Rupees  216,  the  jumma-khuruch 
papers  attested  by  Jowhur  Lall  Mootsuddy 
are  the  only  evidence  relied  upon  by  the 
Judge,  that  they  are  only  legally  corrobo- 
rative evidence,  and  that  there  was  no  direct 
evidence  as  to  Rupees  116  out  of  the  above 
sum  of  Rupees  216. 

We  observe  that  Mr.  Bluett,  who  had 
been   examined  by  commission,   distinctly 


deposes  that  the  sum  of  Rupees  216  had  been 
paid,  and  that  Jhoolee  Roy  also  deposes  that 
Rupees  100  out  of  the  216  rupees  had  been 
paid.  In  the  jumma-khuruch  papers  it 
appears  that  Rupees  16  had  been  entered  for 
1275,  and  those  papers  have  been  duly  attest- 
ed by  the  above-named  Mootsuddy,  where- 
fore it  is  clear  that  there  is  sufficient  legal 
evidence. 

It  is  argued,  also,  that  the  Judge  has  only 
relied  upon  the  jumma-khuruch  papers  and 
the  evidence  of  Jhoolee  Roy  and  not  on  the 
evidence  of  Mr.  Bluett;  but  we  have  the 
whole  appeal  record  before  us,  and  we  woaid 
be  certainly  ignoring  justice  in  the  case  if 
we  ignore  the  evidence  of  Mr.  Bluett,  but, 
at  the  same  time,  if  we  remand  the  case  to 
the  Lower  Appellate  Court  to  consider  the 
evidence  of  Mr.  Bluett  only,  it  would  cer- 
tainly be  with  the  instruction  that  Mr. 
Bluett's  evidence  should  be  treated  as  direct 
evidence  in  the  case,  so  that  it  would  be  a 
mere  form  to  remand  the  case. 

Baboo  Romesh  Chunder  Mitter  for  the 
special  respondent  raises  an  objection,  under 
Section  348  as  to  the  part  disallowed,  to  the 
effect  that  there  has  been  an  error  in  the 
procedure  of  the  Lower  Appellate  Court  inas- 
much as  in  December  1868  his  client  put  in 
a  petition  for  the  issue  of  proclamation 
against  certain  witnesses  who  did  not  appear 
on  summons,  and  that  the  only  order  on  that 
petition  was  that  it  be  put  up  with  the  re- 
cord. 

We  find,  however,  that  from  that  date, 
viz.,  December  1868,  down  to  the  20th  March 
next,  the  day  of  the  first  Court's  decision, 
the  special  respondent  did  nothing  to  move 
the  Court  to  proceed  with  the  attachment  of 
the  property  of  those  witnesses  or  to  get  an 
order  under  Section  168,  Act  VIII.  of  1859, 
or  to  further  the  production  of  his  witnesses. 
We  may  here  remark  that  it  is  for  the  party 
to  move  the  Court  and  not  for  the  Court  to 
look  after  the  witnesses  of  the  parties.  But 
irrespective  of  that,  Section  168  provides 
that  the  Court  may  issue  attachment  if  it  be 
shown  that  the  witness  has  been  absconding 
or  keeping  out  of  the  way  so  that  he  cannot 
be  apprehended  or  brought  into  Court.  la 
this  case,  however,  there  was  no  evidence  ten* 
dered  by  the  special  respondent  to  the  first 
Court  to  show  that  the  witnesses  had  been 
absconding  or  keeping  out  of  the  way. 

On  the  whole,  we  see  no  reason  to  allow 
the  objection  taken  under  Section  348, 
we  reject  it  accordingly. 

The  special  appeal  is  dismissed  with 
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The  6th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Certificate-Act  XXVII.,  i860. 

Case  No.  53  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  the  2^-Pergunnahs, 
dated  the  30th  November  1869. 

JPreonath  Sircar  and  others,  Appellants. 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

A  trustee  who  had  been  appointed  by  will  to  act  in 
respect  of  Government  securities  belonging  to  an  estate 
having-  demised,  and  the  minor  heir  having  come  of  age, 
the  parties  entitled  applied  for  a  certificate  under  Act 
XXVII.  of  1  $60  to  enable  them  to  draw  interest  on  the 
securities.  Upon  this,  the  Judge  recorded  an  order  that 
they  might  apply  for  a  certificate  in  respect  of  the  de- 
ceased trustee's  estate. 

Held  that  the  applicants  had  nothing  to  do  with 
the  trustee's  estate,  and  that  it  was  the  duty  of  the 
Judge  to  grant  the  application  if  no  person  showed  a 
better  right. 

Jackson,  J. — The  appellant  in  this  case 
applied  to  the  Zillah  Judge  for  a  certificate 
to  enable  him  to  draw  the  interest  of  certain 
Government  securities  belonging  to  the  estate 
of  one  Boidonath  Sircar. 

It  seems  that  Boidonath  Sircar  by  his 
will  appointed  Taruck  Chunder  Ghose  to 
act  in  respect  of  these  Government  secu- 
rities. Taruck  Chunder  Ghose  being  now 
dead,  and  the  minor  heir  for  whom  he  was 
trustee  having  since  come  of  age,  the  par- 
ties entitled  desire  to  draw  the  interest  on 
these  securities  themselves.  On  applying 
lo  the  treasury,  they  were  refused  such  in- 
terest until  they  produced  a  certificate  under 
the  Act.  They  thereupon  applied  to  the 
Judge.  The  Judge  upon  this  application 
records  an  order  that  they  may  apply  for  a 
certificate  in  the  case  of  the  estate  of  Taruck 

Chunder  Ghose. 

* 

Now,  these  parties  had  nothing  to  do  with 
the  estate  of  Taruck  Chunder,  and  did  not 
desire  any  certificate  in  respect  thereof. 
That  which  they  applied  for,  and  had  occa- 
sion for,  was  a  certificate  enabling  them  to 
receive  interest  or  dividends  upon  Govern- 
ment securities  belonging  to  the  estate  of  the 
deceased  Boidonath  Sircar,  as  set  forth  in 
Section  8  of  the  Act.  If  those  parties  were 
so  entitled,  and  no  person  showed  a  better 
right  to  obtain  the  certificate,  it  was  the 


duty  of  the  Judge  to  grant  it.  It  seems  un- 
fortunate that  when  this  application  was 
unopposed,  the  certificate  should  have  been 
refused,  and  the  parties  should  have  been 
put  to  the  expense  and  trouble  of  coming  to 
this  Court  in  appeal.  The  order  of  the 
Judge  will  be  set  aside,  and  he  will  be  di- 
rected to  enquire  whether  the  parties  are 
entitled  to  the  certificate  they  ask  for,  and 
if  so,  to  grant  it  them. 

Glover,  J. — I  concur. 


The  6th  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  F.  B.  Kemp, 

Judges. 

Under -valuation— Section  350,  Act  VIII.,  1859 

—Jurisdiction. 

Case  No.  2967  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  16th 
September  1869,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  29th  December  1868, 

Ramessur  Dyal  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Raj  Kishore  Singh  and  another  (Defendants), 

Respondents. 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Doorga  Doss  Dutt  for  Respondents. 

An  Appellate  Court  is  restrained,  under  Section  350, 
Act  VIII.  of  1859,  from  reversing  a  decree  on  account  of 
any  error  in  the  valuation  of  a  claim  which  does  not 
also  affect  the  jurisdiction  of  the  Court  which  originally 
tried  the  suit. 

» 

Bay  ley,  J. — We  think  that  the  Lower 
Appellate  Court  was  wrong  in  its  decision 
in  this  case,  and  that  its  judgment  must  be 
reversed. 

The  plaintiff's  suit  was  laid  before  the 
Subordinate  Judge  of  the  district.  That 
Subordinate  Judge  had  jurisdiction  to  try 
cases  up  to  any  amount.  A  question  was 
raised  in  the  Court  of  first  instance  as  to 
whether  the  stamp  and  the  valuation  of  the 
suit  were  correct.  The  stamp  was  only 
short  by  a  few  rupees,  but  that  was  amend- 
ed, and  the  full  amount  paid  in,  and  the 
parties  went  to  trial  on  the  understanding 
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that  the  objection  as  to  under-valuation  was 
thus  met. 

Against  the  decision  of  the  first  Court, 
in  the  matter  of  under-valuation,  no  appeal 
was  made  by  the  special  respondent,  but 
the  Judge  of  his  own  motion  took  up  the 
point,  and  remarked  that  as  the  deeds  of 
sale  sought  to  be  set  aside  amounted  to 
Rupees  5,745,  and  as  the  defendants  paid  off 
a  number  of  zur-i-peshgee  loans,  there  would 
be  a  question  as  to  whether  at  least  some 
portion  of  those  loans  should  be  considered 
as  constituting  a  portion  of  the  value  of  the 
property.  The  Judge  then  observes  that 
the  vakeels  for  the  appellant  admit  "  that 
"  the  latter  portion  of  note  A,  Schedule  B, 
"Act  XXVI.  of  1867,  has  by  oversight  been 
"  overlooked  by  them,  and  that  the  suit  is 
u  under- valued."  The  Judge,  therefore,  con- 
sidering that  the  suit  was  one  above  Rupees 
5,000,  refused  jurisdiction,  but  charged  each 
party  his  own  costs. 

The  plaintiff  appeals  specially,  and  urges 
that  the  valuation  at  ten  times  the  Govern- 
ment revenue  was  correct  with  reference 
to  note  A,  Schedule  B,  Section  6,  Act 
XXVI.  of  1867.  The  special  appellant  also 
urges  that  the  payment  of  the  zur-i-peshgee 
loans  would  not  enhance  the  value  of  the 
suit,  and  that  there  was  no  evidence  show- 
ing that  the  valuation  was  made  contrary 
to  the  provisions  of  that  note  A.  It  is 
admitted  that  ten  times  the  sudder  jumma 
was  taken  for  the  valuation  of  the  suit. 
Now  note  A  says:  "In  suits  for  immove- 
"able  property  paying  revenue  to  Govern- 
"  ment  where  the  settlement  is  temporary 
"  eight  times  the  revenue  so  payable,  and 
"where  the  settlement  is  permanent  ten 
"times  the  revenue  so  payable,  and  in  suits 
"for  immoveable  property  not  paying  reve- 
"  nue  to  Government  twenty  times  the  annual 
"  net  profits  of  such  property  shall  be  taken 
"  to  be  the  marked  value  thereof,  unless  and 
11  until  the  contrary  shall  be  proved." 

Looking  next  to  Section  350,  Act  VIII.  of 
1859,  we  find  that  "the  judgment  may  be 
"for  confirming  or  reversing  or  modifying 
"  the  decree  of  the  Lower  Court.  But  no 
"  decree  shall  be  reversed  or  modified,  nor 
"  shall  any  case  be  remanded  to  the  Lower 
"  Court  on  account  of  any  error,  defect,  or 
"irregularity  either  in  the  decision  or  any  in- 
"terlocutory  order  passed  in  the  suit  not 
"affecting  the  merits  of  the  case  or  the 
"jurisdiction  of  the  Court." 

In  the  1  st  Bombay  High  Court  Reports, 
it  is  decided  that  "  an  error  in  the  valuation 


"  of  a  claim  is  not  an  error,  defect,  er  irregu- 
"  larity  which  affects  the  merits  of  the  case, 
*'  and  an  Appellate  Court  is  restrained  under 
"  this  Section  (350)  from  ordering  the  re- 
"  versal  of  a  decree  on  account  of  any  such 
"  error  which  does  not  also  affect  the  juris- 
"  diction  of  the  Court  which  originally  tried 
"  the  suit." 

Here  there  is  no  question  that  the  Court 
which  originally  tried  the  suit  had -complete 
jurisdiction  to  do  so. 

We  think,  therefore,  that  the  Lower  Appel- 
late Court  was  wrong  in  taking  up  this  point 
without  any  appeal,  and  we  therefore  reverse 
the  judgment  of  that  Court,  and  remand  the 
ca~e  to  be  tried  on  the  merits.  The  costs  of 
this  appeal  will  follow  the  result. 


The  6th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  fudges. 

Act  XVI.,  1868— Subordinate  Judges— J urisdic 

tion— Valuation. 

Case  No.  2700  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  ijlh  August  i86gy  reversing  a 
decision  of  the  Subordinate  fudge  of  that 
District \  dated  the'jrsl  March  18 6g. 

Ooma  Sunkur  Chowdhry  (Plaintiff), 
Appellant^ 

versus 

Munsoor  Ali  Khan  Bahadoor,  Nawab  Nazim 
of  Bengal  (Defendant),  Respondent. 

Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Onookool  Ch under  Mookerjee  for 

Respondent. 

By  Act  XVI.  of  iS6*  a  Subordinate  Judge  has  juris- 
diction to  try  suits  below  1,000  rupees,  only  on  reference 
by  the  Zillah  Judge. 

If  any  question  of  the  valuation  of  property  in  dis- 
pute is  raised  by  either  of  the  parties,  the  final 
decision  upon  that  point  is  vested  in  the  Court  which 
hears  the  suit. 

Jackson,  J. — Thk  plaintiff  in  this  case 
sued  to  recover  possession  of  some  land,  part 
of  which  was  occupied  as  a  garden,  and  he 
valued  his  suit  at  2,000  rupees,  estimating 
it  at  twenty  times  the  annual  net  profits. 
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The  defendant  objected  that  the  suit  was 
very  much  overvalued,  inasmuch  as  the 
plaintiff,  according  to  his  own  showing,  had 
purchased  the  land  in  dispute  for  671  rupees. 

The  Subordinate  Judge  was  of  opinion 
that  the  defendant's  objection  on  this  score 
was  not  made  out,  and  therefore  he  over- 
ruled that  objection,  and,  going  into  the 
merits  of  the  case,  gave  judgment  for  the 
plaintiff. 

On  appeal  to  the  Zillah  Judge,  this  ques- 
tion of  valuation  was  again  raised,  and  the 
Judge  holds  that  ground  of  appeal  to  be  a 
valid  one.  His  words  are  these  :  "  The  plaint- 
"  iff  in  his  plaint  states  that  he  purchased 
"the  land  in  dispute  for  671  rupees,  and 
"his  first  witness  states  that  this  was  a 
"proper  price  for  the  land.  Consequently, 
"this  sum  represents  the  market-value  of 
"the  land,  and  according  to  Section  6,  Act 
"VIII.  of  1*859,  the  suit  should  have  been 
"  instituted  in  the  Court  of  the  lowest 
"grade  competent  to  try  it,  which,  accord- 
ing to  Act  XVI.  of  1868,  *as  the  Court 
"of  trie  Moonsiff.  I  think  it  is  clear  that 
"the  alternative  valuation  of  twenty  times 
"  the  net  profits  allowed  by  note  A,  clause 
"n  of  Schedule  B,  Act  XXVI.  of  1867, 
"  can  only  be  allowed  when  there  is  no 
"  proof  as  to  the  market-value." 

Now,  this  is  not  a  very  accurate  state- 
ment of  the  law  by  the  Zillah  Judge.  Ac- 
cording to  the  law  in  force  before  the  pass- 
ing of  Ad  XVI.  of  1868,  the  Moonsiff  had 
jurisdiction  to  try  a  suit  of  which  the  value 
did  not  exceed  300  rupees,  and  the  Sudder 
Ameen  had  jurisdiction  in  suits  of  which 
the  value  did  not  exceed  1,000  rupees. 
The  Principal  Sudder  Ameen  had  jurisdic- 
tion without  limit  as  to  value.  That  being 
the  case,  it  was  necessary  to  provide  for 
the  convenience  ot  the  Courts,  as  was  pro- 
vided by  Section  6,  Aft  VIII.  of  1859,  that 
suits  should  ordinarily  be  tried  in  the 
Courts  of  the  lowest  grade  which  had  juris- 
diction to  try  them,  that  is,  in  order  that 
the  Principal  Sudder  Ameen's  Court,  al- 
though it  had  jurisdiction  to  try  suits  below 
1,000  rupees,  should  not  be  flooded  with 
suits  of  that  description.  But  the  law  was 
altered  by  Aft  XVI.  of  i8f>8,  and  by  that 
Ad  the  Subordinate  Judge,  unless  he  were 
invested  (under  Section  16)  with  the  powers 
of  a  Moonsiff,  hid  jurisdiction  to  try  suits 
below  r,ooo  rupees  only  on  reference  by 
the  Zillah  Judge.  Consequently,  if  the 
valuation  of  this  suit  appeared  to   be  not 
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more  than  1,000  rupees,  the  Subordinate 
Judge  could  not  have  had  jurisdiction  to 
try  it  unless  it  had  been  referred  to  him  by 
the  Zillah  Judge.  The  Stamp  Law  in  force 
when  this  suit  was  commenced  (Schedule 
B,  Article  n,  note  A  annexed  to  Aft  XXVI. 
of  1867)  directs  that  "in  suits  for  itn»- 
"  moveable  property  the  amount  of  stamp- 
"  duty  payable  shall  be  computed  according  to 
"the  market-value  of  the  property  in 
"  suit.  In  suits  for  immoveable  property 
"  paying  revenue  fo  Government  where  t^e 
"  settlement  is  temporary,  eight  times  the 
"  revenue  so  payable,  and,  where  the  settles- 
"  ment  is  permanent,  ten  times  the  revenus 
"  so  payable,  and  in  suits  for  immoveable 
"property  not  paying  revenue  to  Govern* 
"  ment,  twenty  times  the  annual  net  profits 
"  of  such  property,  shall  be  taken  to  be  the 
"  market-value  thereof,  unless  and  until  the 
"  contrary  shall  be  proved."  Then  in  a 
further  note,  under  the  same  article,  these 
words  follow :  "  In  order  to  ascertain  the 
"market- value,  or  the  annual  net  profits  of 
"  any  such  property  as  is  described  in  note  Ai 
"  the  Court  may,  either  of  its  own  motion  ot 
"  on  the  application  of  any  party  to  the  suit, 
"issue  a  commission  to  any  proper  person 
"directing  him  to  make  such  local  or  other 
"investigation  as  may  be  necessary  and  to 
"  report  thereon  to  the  Court,  and  the  deci- 
"  sion  of  the  Court  as  to  the  market-value 
"  or  annual  net  profits  shall  be  final." 

No  doubt,  the  primary  object  of  the  Legis- 
lature in  framing  these  provisions  was  to 
protect  the  stamp  revenue  of  the  State;  but, 
of  course,  it  was  not  to  be  allowed  that 
parties  vexatiously  and  for  the  purpose  of 
harassing  their  opponents  should  allege  aa 
unreasonably  high  value  of  the  property  in 
dispute,  and  therefore  it  was  made  compe- 
tent to  the  Court,  on  the  application  of 
either  party,  to  issue  a  commission  and 
make  an  enquiry  into  the  market-value  or 
the  net  profits  of  the  property  in  dispute ; 
and  it  was  provided  that  the  decision  of  the 
Court  on  that .  question  should  be  final.  It 
appears  to  me,  consequently,  that  if  any 
question  on  the  valuation  of  the  property 
in  dispute  is  raised  by  either  of  the  parties, 
the  final  decision  upon  that  point  is  vested 
in  the  Court  which  hears  the  suit. 

But  whether  that  be  so  or  not,  it  appears 
to  me  that  the  Judge  had  no  sufficient 
grounds  for  the  decision  which  he  came  to 
reversing  the  judgment  of  the  Subordinate 
Judge  on  this  point.  The  plaint,  no  doubt, 
recited  that  the  subject  of  dispute  had  been 
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purchased  by  the  plaintiff  for  671  rupees, 
•  and  the  witness,  no  doubt,  stated  that  the 
plaintiff  had  purchased  the  property  at  a  fair 
price;  but  that  must  refer  to  the  price  at 
which  the  plaintiff  purchased  in  the  year 
.1274  or  one  year  before  the  commencement 
-of  the  suit,  It  by  no  means  follows  that  the 
price  of  the  property  might  not  have  risen 
in  the  interval  so  as  to  bring  it  up  to  or 
nearly  up  to  the  value  put  upon  it  by 
the  plaintiff.  If  the  defendant  desired  to 
question  the  value  of  the  property  at  the 
time  of  bringing  the  suit>  it  was  his  busi- 
ness either  to  adduce  evidence  as  to  what 
that  value  was,  or  to  move  the  Court  to 
cause  a  local  enquiry  to  be  held.  I  think 
that  the  Principal  Sudder  Ameen  came  to  a 
very  reasonable  conclusion  upon  the  ques- 
tion, and  that  his  judgment  ought  not  to 
have  been  disturbed  by  the  Judge,  even  if  he 
had  jurisdiction  to  disturb  it.  I  think,  there- 
fore, that  the  decision  of  the  Lower  Appellate 
Court  must  be  set  aside,  and  the  case  must 
be  remanded  to  it  in  order  to  a  re-considera- 
tion upon  the  merits.  The  plaintiff  will  be 
entitled  to  the  costs  of  this  appeal. 

Glover,  J. — I  also  think  that  the  case 
should  be  remanded  on  the  ground  that  the 
onus  of  showing  that  the  suit  was  over- 
Valued  was  on  the  defendant,  and  that  the 
defendant  altogether  failed  to  discharge  that 
onus. 


The  6th  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Custody  of  a  deed— Liability— Evidence  before 

Appellate  Court. 

Case  No.  2829  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya,  dated  the 
28th    August   i86g,   affirming  a  decision 

.   of  the  Subordinate  Judge  of  that  District ', 

.   dated  the  30th  July  1868. 

Bibee  Haffza  and  another  (Defendants), 

Appellants, 

versus 

Azhur  Hossein  and  others  (Plaintiffs), 
Respondents. 


Mr.  C.  Gregory  and  Moonshee  Mahomed 
Yusufiox  Appellants. 

Mr.  R.  E.  Twidale  and  Baboo  Nil  Mad  hub 
Sein  for  Respondents. 

In  a  suit  to  recover  a  sum  of  money  being  the  balance 
of  purchase-money  alleged  to  be  due  on  a  bill  of  sale  exe- 
cuted by  defendant  No.  1,  but  said  to  have  been  fraudu- 
lently taken  possession  of  by  him,  before  payment  of  the 
stipulated  price,  from  defendant  No.  2,  in  whose  custody 
it  had  been  left,  and  with  whom  the  portion  paid  had 
been  deposited  : 

Held  .that  defendant  No.  2  could  not  be  exempted 
from  liability  without  satisfactory  explanation  of  his 
neglect  to  keep  the  deed  entrusted  to  his  custody. 

Where  the  ph  in  tiff  himself  is  present,  the  Lower 
Appellate  Court  may  in  its  discretion  examine  him,  if 
it  considers  his  evidence  material.  The  requirements  of 
the  law  are  sufficiently  fulfilled  if  the  Court  records  that 
it  considers  his  examination  necessary. 

Bayley,  J. — The  plaintiff  in  this  case  sued 
the  defendant  to  recover  the  sum  of  Rupees 
2,500,  Rupees  2,100  being  the  principal  and 
Rupees  400  interest,  on  account  of  a  deed 
of  sale  dated  28th  April  1865.  The  plaint- 
iff's allegation  is  that  of  Rupees  3.000,  the 
purchase- money,  Rupees  900  were  only  paid  ; 
that  the  deed  of  sale  was  left  with  Altai 
Kureem,  defendant  No.  2,  on  condition  that 
it  was  to  be  delivered  over  to  the  vendee  on 
his  paying  the  balance  of  the  purchase- money 
within  two  months ;  that  the  vendee  did 
not  pay  the  money  as  stipulated,  but  fraudu- 
lently got  possession  of  the  deed  of  sale 
from  the  said  Ahaf  Kureem,  defendant  No. 
2.  The  plaintiff  alleges  that  his  cause  of 
action  arose  on  the  expiry  of  the  two  months 
within  which  the  whole  sum  was  stipulated 
to  be  paid. 

The  defendants  alleged,  firstly,  that  limit- 
ation barred  the  plaintiff's  claim ;  but  it 
is  admitted  before  us  that  no  question  of 
limitation  arises  in  the  case;  secondly,  that 
the  sum  of  Rupees  950,  and  not  Rupees  900, 
as  alleged  by  the  plaintiff,  had  been  paid  in 
cash;  thirdly,  that  the  payment  of  Rupees 
1,050,  which  had  been  deposited  with  de- 
fendant No.  2  on  account  of  zur-i-peshgee 
claims,  was  conditional  on  the  delivering  up 
of  certain  leases  and  izarahs;  and,  lastly, 
that  the  real  price  settled  was  Rupees  2,200, 
Rupees  800  being  added  to  evade  certain 
claims  of  pre-emption. 

The  first  Court  put  in  issue  whether  the 
real  price  was  fixed  at  Rupees  3,000  or  Rupees 
2,200,  and  whether  Rupees  1,050  were  paid 
on  account  of  zur-i-peshgee,  and  whether 
Rupees  900,  as  alleged  by  the  plaintiff,  or 
Rupees  950,  as  alleged  by  the  defendant, 
were  paid  in  cash.    A  question  was   also 
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raised  as  to  whether  a  set-off  of  Rupees  200 
was  to  be  allowed  on  account  of  mesne- pro- 
fits for  breach  of  the  contract  by  plaintiff. 

The  first  Court  entirely  disbelieved  the 
defendant's  statements  with  regard  to  the 
amount  of  the  purchase- money,  and  found 
that  the  evidence  adduced  by  him  was  alto- 
gether unreliable.  The  plea  of  the  payment 
of  Rupees  1,050  on  account  of  zur-i-peshgee 
was  also  disallowed.  The  first  Court,  there- 
fore, gave  a  decree  to  the  plaintiff  for  Rupees 
2,100  as  the  balance  of  the  principal,  with 
interest  at  12  per  cent,  from  the  date  of  suit. 

On  appeal,  the  Lower  Appellate  Court 
affirmed  the  judgment  of  the  first  Court. 

The  Lower  Appellate  Court  held  that  the 
defendant  had  failed  to  prove  his  second  and 
fourth  objections.  With  reference  to  the 
third  objection,  the  Lower  Appellate  Court 
took  the  evidence  of  the  plaintiff,  who  was 
not  examined  in  the  first  Court,  and  who 
explicitly  denied  having  written  a  certain 
letter  relied  upon  by  the  defendant.  The 
Lower  Appellate  Court  held,  on  the  whole 
case,  that  the  evidence  of  the  plaintiff  was 
more  weighty  than  that  of  the  defendant. 
The  Lower  Appellate  Court,  therefore,  dis- 
missed the  appeal. 

In  special  appeal,  four  grounds  have  been 
taken  before  us.  The  first  is,  "  that  the 
"  plaintiff  not  having  completed  the  trans- 
action by  delivery  of  possession,  he  has 
no  right  to  the  money  he  sues  for.  He 
could  only  maintain  an  action  for  enforc- 
ing the  contract  upon  asking  the  Court 
"to  give  possession,  and  upon  bringing  into 
''Court  the  amount  of  collection  during 
"  his  dispossession,  and  offering  to  pay  such 
"  sums  as  are  in  his  hands ;  or  the  Court 
"  should  have  enquired  what  that  sum  was, 
"  and    given     plaintiff    a    decree    for    that 
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With  reference  to  the  first  portion  of  this 
objection,  I  have  to  observe  that  it  is  not 
what  was  the  pleading  below.  It  has, 
however,  been  pressed  upon  us  that  the 
third  ground  of  appeal  below  and  the  plead- 
ings in  the  written  statement  are  equivalent 
to  this  ground  ;  but  I  think  them  to  be  quite 
different.  The  plea  taken  below  was  that 
there  was  no  evidence,  whereas  the  plea  now 
taken  is  that,  as  a  matter  of  law,  no  action 
can  lie  at.  all. 

Then,  with  reference  to  the  second  por- 
tion of  the  first  objection,  I  may  observe 
that  this  matter  is  entirely  unconnected 
with  the  plaintiff's  suit,  for  we  have  simply 


to  decide  whether  the  plaintiff  is  entitled 
to  recover  Rupees  2,500  as  held  below,  or 
not.  What  other  claim  the  defendant  may 
have  had  is  not  for  us  to  decide  in  this  case. 
We  therefore  overrule  this  objection. 

The  second  objection  taken  in  special 
appeal  is  that  the  Lower  Appellate  Court 
was  not  competent  to  receive  additional 
evidence  in  appeal  without  giving  reasons 
for  so  doing.  With  regard  to  this  plea,  I 
have  to  observe  that  the  plaintiff  himself 
was  present  in  Court,  and  the  Court  might, 
therefore,  in  its  discretion,  examine  him, 
if  it  considered  his  evidence  material.  The 
Judge  distinctly  says  that  he  considered 
the  examination  of  the  plaintiff  necessary, 
that  is,  necessary  for  the  purpose  of  a 
proper  adjudication ;  and  this  sufficiently,  in 
this  case,  I  think,  fulfils  the  requirements 
of  the  law.  I  may  observe  that  the  best 
evidence  was  required  to  test  the  genuineness 
of  the  letter,  and  necessarily  that  was  that  of 
the  plaintiff,  the  author. 

The  third  objection  'taken  is  that  the 
plaintiff  had  no  cause  of  action  against  Altaf 
Hossein,  and  that  he,  therefore,  ought  to, 
have  been  released  from  liability:  It  appears 
that  Altaf  Hossein  was  the  party  in  whose 
hands  the  deposit  of  1,050  rupees  was' 
alleged  to  have  been  made  by  the  defendant, 
and  in  whose  custody  the  plaintiff  averred 
that  he  left  the  deed  of  sale  which  afterwards 
found  its  way  into  the  hands  of  defendant 
No.  1.  The  first  Court  found  that  both  the 
defendants  contrived  to  defeat  the  plaintiff's 
claim.  Now,  although  the  defendant  No.  2 
does  admit  that  he  received  from  the  plaintiff 
the  deed  of  sale,  and  also  states  that  the 
defendant  No.  1  deposited  Rupees  1,050  with 
him,  still  he  shows  no  reason -for  his  exemp- 
tion from  liability,  for  his  neglect  to  keeji 
in  safe  custody  the  deed  entrusted  to  him  is 
not  satisfactorily  explained.  The  first  Court 
also  clearly  finds  that,  in  fact,  the  defendant 
No.  2  was  the  principal  actor  in  this  litiga- 
tion, and  that  finding  has  been  affirmed  by 
the  Lower  Appellate  Court,  which  says  that 
it  sees  no  reason  whatever  to  interfere  with 
the  finding  of  the  first  Court.  We,  there- 
fore, overrule  this  plea  also. 

With  reference  to  the  last  plea  with 
regard  to  interest,  we  are  of  opinion  that 
the  interest  is  not  to  be  charged  on  Rupees 
900  paid,  but  only  on  the  balance  of  the 
principal  found  due  to  plaintiff,  viz.,  on 
Rupees  2,100.  ' 

In  this  view,  we  dismiss  the  special  ap- 
peal with  costs.  ' 
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The  7th  April  1870. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Correction  of  a  decree — Jurisdiction. 

Case  No.  47  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan,  dated  the 
20th  November  i86g,  reversing  a  decision 
of  the  Subordinate  Judge  of  thai  District, 
dated  the  4th  September  1869. 

Nil  Komul  Roy  (Judgment-debtor), 
Appellant, 

versus 

ttohinee  Dossia  and  another  (Decree-holders), 

Respondents. 

Baboo  Rajendronath  Bose  for  Appellant. 

fiaboo  Pitamber  Chatter jee  for  Respondents. 

A  decree  wrongly  drawn  up  must  be  corrected  by  the 
Court  passing  it.  The  Court  to  which  a  decree  is  trans- 
mitted for  execution  is  not  justified  in  executing  it  for 
any  other  costs  than  those  included  in  the  decree. 

;  Norman,  J. — The  appellant  in  this  case 
must  clearly  succeed.  The  facts  are  these  : 
fhe  plaintiff  brought  a  suit  against  the  de- 
fendant, who  is  now  the  special  appellant 
before  us.  In  the  Court  of  the  Principal 
Sadder  Ameen  the  suit  was  dismissed  with 
costs,  on  which  the  plaintiff  appealed  to  the 
Tudge.  He  dismissed  the  appeal  with  costs. 
The  plaintiff  appealed  specially  to  the  High 
Court,  and  on  that  appeal  the  decision  of 
the.  Judge  was  reversed,  and  the  case  was 
refmanded  to  the  first  Court  apparently, 
without  any  directions  as  to  the  costs  of 
the  suit.  On  the  second  hearing,  the  Prin- 
cipal Sudder  Ameen  again  dismissed  the 
sui£.  On  appeal,  the  Judge  reversed  the 
decision  of  the  Principal  Sudder  Ameen 
with  costs.  In  calculating  the  costs  upon 
that  decree,  in  the  schedule  of  costs  an- 
itexed  to  the  decree,  the  only  costs  which 
'are  included  are  the  costs  in  the  Court  of 
Hie  Principal  Sudder  Ameen  upon  the  re- 
"hearing,  and  the  costs  of  the  second  apper.1 
to  the  Judge.  The  case  was  transmitted  for 
execution  from  the  Court  of  the  Judge  to 


the  Court  of  the  Subordinate  Judge  of  West 
Burdwan,  Baboo  Ram  Taruck  Roy.  The 
Subordinate  Judge,  for  some  reason  or 
other,  included  in  the  execution  the  costs  of 
the  special  appeal.  But  he  said  that,  in  the 
judgment  of  the  Judge  of  West  Burdwan, 
there  was  no  order  adjudging  the  costs  of 
the  first  legular  appeal  to  the  decree-holder, 
and  consequently  the  prayer  to  obtain  the 
costs  of  the  first  regular  appeal  could  not 
be  allowed  From  that  decision  the  decree- 
holders  appealed  to  the  Judge.  The  Judge 
says ":  "  When  this  Court  reversed  the  judg- 
"  ment  passed  by  the  Subordinate  judge 
"  with  costs,  that  order  entitled  the  ap- 
"  pellant  to  all  the  costs  of  all  the  Courts  in 
"  which  the  claim  had  been  disputed,  and 
"that  the  appellant  cannot  be  deprived  of 
"  the  costs  of  the  suit  before  it  was  remand- 
"  ed  by  the  High  Court,  because  such  costs 
"  have  been  inadvertently  omitted  in  prepar- 
"  ing  the  judgment;"  and  he  then  says: 
"  I  decree  the  appeal',  and  return  the  case 
"  to  the  Subordinate  Judge  for  execution." 
From  the  decision  of  the  Judge,  there  '19 
an  appeal  to  this  Court. 

The  first  objection  taken  was  that  the  Sub- 
ordinate Judge,  in  executing  the  decree  of 
the  Judge,  could  not  alter  that  decree,  or 
allow  costs  which  had  not  been  allowed  by 
that  Court  in  calculating  and  allowing  the 
costs  before  transmitting  the  decree  for  exe- 
cution. The  rule  is  clearly  stated  in  the 
notes  by  Mr.  Broughton  on  the  189th  Sec- 
tion of  the  Code  of  Civil  Procedure,  that 
a  decree  wrongly  drawn  up  must  be  cor- 
rected by  the  Court  passing  it.  It  is  quite 
clear,  then,  that  the  Subordinate  Judge 
would  not  have  been  justified  in  executing 
the  decree  for  any  other  costs  than  those 
which  were  included  in  the  decree  which 
was  tiansmitted  to  him  for  execution. 

We  need  not  at  present  express  any 
opinion  as  to  whether  the  Judge  had  the 
power  to  give  the  costs  of  the  original 
hearing  and  of  the  first  regular  appeal  as  . 
to  which  no  order  had  been  passed  by  the 
High  Court.  If  the  decree-holders  think 
that  they  can  make  out  a  case  which,  should 
induce  the  Judge  to  amend  the  decree  by 
allowing  these  costs,  we  must  leave  them  to 
make  such  an  application.  But  upon  the 
decree  as  it  stands,  the  decree  cannot  be 
executed  for  those  costs.  . 

The  decision  of  the  Judge  is  reversed. 
The  respondent  will  pay  the  costs  of  this 
appeal. 
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The  7th  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarka- 
[nath  Mitter,  Judges. 

Jurisdiction— Civil  Courts— Act  X.,  1859. 

Cases  Nos.  2821  and  2822  of  1869. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  28th  August  1869,  modifying  a  de- 
cision of  the  Moonsiff  of  Afagoorah, 
dated  the  28th  June  1869. 

Nubo  Kishen  Koondoo  (one  of  the 
Defendants),  Appellant, 

versus 

Gouree  Kant  Banerjee  (Plaintiff),  and  others 
(Defendants),  Respondents. 

Baboo  Mohendro  Lall  Shome  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respond- 
ents. 

The  plaintiff  is  justified  in  bringing  his  suit  in  a  Civil 
Court  when  that  is  the  only  Court  which  can  grant  him 
substantial  relief,  although  as  against  one  of  the 
defendants  a  Revenue  Court  may  grant  htm  a  partial 
remedy. 

Glover,  J. — This  was  a  suit  to  recover 
khas  possession  of  ceiiain  lands  belonging 
to  the  plaintiff's  estate,  on  the  ground  that 
the  defendant  Debnath  Roy  had  committed 
a  breach  of  the  contract  entered  into 
between  him  and  the  plaintiff,  inasmuch 
as  he  had,  contrary  [p  the  terms  of  his 
kubcoleut,  alienated  the  tenure  to  a  third 
party,  the  defendant  No.  2,  in  this  case. 


A  great  deal  of  argument  was  pressed 
upon  us  with  reference  to  the  jurisdiction 
of  the  Civil  Court  to  try  this  suit,  and  as 
to  the  effect  of  certain  other  suits  which 
apparently  had  been  decided  between  the 
parties  in  the  Revenue  and  other  Courts; 
but  it  does  not  seem  to  us  to  be  necessary 
to  go  into  any  of  those  points  save  the  one 
of  jurisdiction,  inasmuch  as  it  was  admit- 
ted in  the  course  of  the  argument  by  the 
special  respondents'  pleader  that,  under  the 
pottahs  which  the  special  appellant  un- 
doubtedly holds  from  the  original  holder 
of  the  tenure,  he  is  in  a  position  to  occupy 
the  land  so  long  as  he  pays  rent,  and  the 
plaintiff  is  not  entitled  to  oust  him  while 
he  does  so. 

The  question  of  jurisdiction  seems  to  us 
untenable.  The  plaintiff  sued  the  defend- 
ant Nubo  Kristo  for  possession,  treating 
him  as  a  trespasser,  and  it  is  clear  that  the 
only  Court  in  which  he  could  have  sued 
him  was  the  Civil  Court,  He  denied  that 
Nubo  Kristo  was  his  tenant,  theiefore  no 
suit,  under  Act  X.  of  1859,  *ay-  And  with 
regard  to  the  other  defendant,  Deb  Narain, 
it  is  clear  that  as  he  was  not  in  possession, 
the  plaintiff  could  have  got  no  substantial 
relief  from  suing  him  under  Clause  5,  Sec- 
tion 23,  Act  X.  of  1859,  for  however  much 
his  lease  might  have  been  cancelled  for 
breach  of  its  conditions,  the  plaintiff  could 
not  have  got  possession  in  a  suit  against 
Deb  Narain,  and  possession  was  what  he 
wanted.  The  only  Court  that  could  grant 
him  substantial  relief  was  the  Civil  Court, 
and  therefore  he  was  quite  justified  in  bring- 
ing his  suit  there,  although,  as  against  one 
of  the  defendants,  Act  X.  of  1859  would  have 
provided  a  partial  re'medy. 

The  only  question,  therefore,  that  remains 
is  what  was  the  quantity  of  land  covered 
by  these  pottahs,  and  this  point  has  not 
been  decided  by  either  of  the  Lower  Courts. 
We,  therefore,  think  it  will  be  necessary  to 
remand  the  case  to  the  Court  of  first  in- 
stance to  try  this  one  point,  namely,  what 
amount  of  the  disputed  land  did  the  pottahs 
in  the  possession  of  the  special  appellant, 
which  pottahs  were  admittedly  granted  by 
Debnath  Roy,  cover.  To  that  extent,  un- 
doubtedly, the  defendant  is  entitled  to 
retain  possession  so  long  as  he  pajs  rent, 
and  the  plaintiff  will  not  be  entitled  to  reco- 
ver khas  possession. 

Costs  to  follow  the  result. 
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The  7th  April  1870. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Correction  of  a  decree— Jurisdiction. 

Case  No.  47  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 

.   by  the  Judge  of  West  Burdwan,  dated  the 

20th  November  1869,  reversing  a  decision 

of  the  Subordinate  Judge  of  that  District, 

dated  the  4th  September  1869. 

Nil  Komul  Roy  (Judgment-debtor), 
Appellant, 

•     -  versus 

fcohineeDossiaand  another  (Decree-holders), 

Respondents. 

Baboo  Rajendronath  Bose  for  Appellant.  . 

fiahoo  Pitamber  Ckatterjee  for  Respondents. 

A  decree  wrongly  drawn  up  must  be  corrected  by  the 
Court  passing  it.  The  Court  to  which  a  decree  is  trans- 
mitted for  execution  is  not  justified  in  executing  it  for 
any  other  costs  than  those  included  in  the  decree. 

:  Norman,  J. — The  appellant  in  this  case 
must  clearly  succeed.  The  facts  are  these  : 
The  plaintiff  brought  a  suit  against  the  de- 
fendant, who  is  now  the  special  appellant 
before  us.  In  the  Court  of  the  Principal 
Sudder  Ameen  the  suit  was  dismissed  with 
costs,  on  which  the  plaintiff  appealed  to  the 
Judge.  He  dismissed  the  appeal  with  costs. 
Jhe  plaintiff  appealed  specially  to  the  High 
Court,  and  on  that  appeal  the  decision  of 
the.  Judge  was  reversed,  and  the  case  was 
remanded  to  the  first  Court  apparently, 
without  any  directions  as  to  the  costs  of 
the  suit.  On  the  second  hearing,  the  Prin- 
cipal Sudder  Ameen  again  dismissed  the 
su'u>  On  appeal,  the  Judge  reversed  the 
dsoision  of  the  Principal  Sudder  Ameen 
with  costs.  In  calculating  the  costs  upon 
that  decree,  in  the  schedule  of  costs  an- 
itexed  to  the  decree,  the  only  costs  which 
"are  included  are  the  costs  in  the  Court  of 
\ht  Principal  Sudder  Ameen  upon  the  re- 
"hearing,  and  the  costs  of  the  second  appeal 
tp  the  Judge.  The  case  was  transmitted  for 
execution  from  the  Court  of  the  Judge  to 


the  Court  of  the  Subordinate  Judge  of  West 
Burdwan,  Baboo  Ram  Taruck  Roy.  The 
Subordinate  Judge,  for  some  reason  or 
other,  included  in  the  execution  the  costs  of 
the  special  appeal.  But  he  said  that,  in  the 
judgment  of  the  Judge  of  West  Burdwan, 
there  was  no  order  adjudging  the  costs  of 
the  first  regular  appeal  to  the  decree-holder, 
and  consequently  the  prayer  to  obtain  the 
costs  of  the  first  regular  appeal  could  not 
be  allowed  From  that  decision  the  decree- 
holders  appealed  10  the  Judge.  The  Judge 
says  :  "  When  this  Court  reversed  the  iudg- 
"  ment  passed  by  the  Subordinate  Judge 
"  with  costs,  that  order  entitled  the  ap- 
"  pellant  to  all  the  costs  of  all  the  Courts  in 
"  which  the  claim  had  been  disputed,  and 
"that  the  appellant  cannot  be  deprived  of 
"  the  costs  of  the  suit  before  it  was  remand- 
"ed  by  the  High  Court,  because  such  costs 
"  have  been  inadvertently  omitted  in  prepar- 
"  ing  the  judgment ;"  and  he  then  says  : 
"  I  decree  the  appeal,  and  return  the  case 
"  to  the  Subordinate  Judge  for  execution." 
From  the  decision  of  the  Judge,  there  is 
an  appeal  to  this  Court. 

The  first  objection  taken  was  that  the  Sub- 
ordinate Judge,  in  executing  the  decree  of 
the  Judge,  could  not  alter  that  decree,  or 
allow  costs  which  had  not  been  allowed  by 
tbat  Court  in  calculating  and  allowing  tbe 
costs  before  transmitting  the  decree  for  exe- 
cution. The  rule  is  clearly  stated  in  the 
notes  by  Mr.  Broughton  on  the  189th  Sec- 
tion of  the  Code  of  Civil  Procedure,  that 
a  decree  wrongly  drawn  up  must  be  cor- 
rected by  the  Court  passing  it.  It  is  quite 
clear,  then,  that  the  Subordinate  Judge 
would  not  have  been  justified  in  executing 
the  decree  for  any  other  costs  than  those 
which  were  included  in  the  decree  which 
was  transmitted  to  him  for  execution. 

We  need  not  at  present  express  any 
opinion  as  to  whether  the  Judge  had  the 
power  to  give  the  costs  of  the  original 
hearing  and  of  the  first  regular  appeal  as 
to  which  no  order  had  been  passed  by  ibe 
High  Court.  If  the  decree-holders  think 
that  they  can  make  out  a  case  which,  should 
induce  the  Judge  to  amend  the  decree  by 
allowing  these  costs,  we  must  leave  them  to 
make  such  an  application.  But  upon  the 
decree  as  it  stands,  the  decree  cannot  be 
executed  for  those  costs.  . 

The  decision  of  the  Judge  is  reversed* 
The  respondent  will  pay  tbe  costs  of  this 
appeal. 
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The  7ih  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarka- 
^nath  Milter,  Judges. 

Jurisdiction— Civil  Courts— Act  X.,  1859. 

Cases  Nos.  2821  and  2822  of  1869. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  28th  August  1869,  modifying  a  de- 
cision of  the  Afoonsiff  of  Magoorah, 
dated  the  28th  June  1869. 

Nubo  Kishen  Koondoo  (one  of  the 
Defendants),  Appellant, 

versus 

Gouree  Kant  Banerjee  (Plaintiff),  and  others 
(Defendants),  Respondents. 

Baboo  Mohendro  Lall  Shome  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respond- 
ents. 

The  plaintiff  is  justified  in  bringing  his  suit  in  a  Civil 
Court  when  that  is  the  only  Court  which  can  grant  him 
substantial  relief,  although  as  against  one  of  the 
defendants  a  Revenue  Court  may  grant  htm  a  partial 
remedy. 

Glover,  J. — This  was  a  suit  to  recover 
khas  possession  of  ceitain  lands  belonging 
It  the  plaintiff's  estate,  on  ihe  ground  that 
the  defendant  Debnath  Roy  had  committed 
a  breach  of  the  contract  entered  into 
between  him  and  the  plaintiff,  inasmuch 
as  he  had,  contrary  tp  the  terms  of  his 
kabooleut,  alienated  the  tenure  to  a  third 
party,  the  defendant  No.  2,  in  this  case. 


A  great  deal  of  argument  was  pressed 
upon  us  with  reference  to  the  jurisdiction 
of  the  Civil  Court  to  try  this  suit,  and  as 
to  the  effect  of  certain  other  suits  which 
apparently  had  been  decided  between  the 
parties  in  the  Revenue  and  other  Courts; 
but  it  does  not  seem  to  us  to  be  necessary 
to  go  into  any  of  those  points  save  the  one 
of  jurisdiction,  inasmuch  as  it  was  admit- 
ted in  the  course  of  the  argument  by  the 
special  respondents'  pleader  that,  under  the 
pottahs  which  the  special  appellant  un- 
doubtedly holds  from  the  original  holder 
of  the  tenure,  he  is  in  a  position  to  occupy 
the  land  so  long  as  he  pays  rent,  and  the 
plaintiff  is  not  entitled  to  oust  him  while 
he  does  so. 

The  question  of  jurisdiction  seems  to  us 
untenable.  The  plaintiff  sued  the  defend- 
ant Nubo  Kristo  for  possession,  treating 
him  as  a  trespasser,  and  it  is  clear  that  the 
only  Court  in  which  he  could  have  sued 
him  was  the  Civil  Court.  He  denied  that 
Nubo  Kristo  was  his  tenant,  theiefore  no 
suit,  under  Act  X.  of  1859,  lav-  And  with 
regard  to  the  other  defendant,  Deb  Narain, 
it  is  clear  that  as  he  was  not  in  possession, 
the  plaintiff  could  have  got  no  substantial 
relief  from  suing  him  under  Clause  5,  Sec- 
tion 23,  Act  X.  of  1859,  for  however  much 
his  lease  might  have  been  cancelled  for 
breach  of  its  conditions,  the  plaintiff  could 
not  have  got  possession  in  a  suit  against. 
Deb  Narain,  and  possession  was  what  he 
wanted.  The  only  Court  that  could  grant 
him  substantial  relief  was  the  Civil  Court, 
and  therefore  he  was  quite  justified  in  bring- 
ing his  suit  there,  although,  as  against  one 
of  the  defendants,  Act  X.of  1859  would  have 
provided  a  partial  remedy. 

The  only  question,  therefore,  that  remains, 
is  what  was  the  quantity  of  land  covered 
by  these  pottahs,  and  this  point  has  not 
been  decided  by  either  of  the  Lower  Courts. 
We,  therefore,  think  it  will  be  necessary  to 
remand  the  case  to  the  Court  of  first  in- 
stance to  try  this  one  point,  namely,  what 
amount  of  the  disputed  land  did  the  pottahs 
in  the  possession  of  the  special  appellant, 
which  pottahs  were  admittedly  granted  by 
Debnath  Roy,  cover.  To  that  extent,  un- 
doubtedly, the  defendant  is  entitled  to 
retain  possession  so  long  as  he  pajs  rent, 
and  the  plaintiff  will  not  be  entitled  to  reco- 
ver khas  possession. 

Costs  to  follow  the  result. 
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The  7th  April  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Pre-emption — Mahomedan  Law — Hindoo  Law. 
Case  No.  2514  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Subordinate  Judge  of  Aung- 
pore,  dated  the  3rd  July  1869,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  joth  January  r86g. 

Bhodo  Mahomed  and  another  (Plaintiffs), 

Appellants, 

versus 

Radha  Churn  Bolia  and  others  (Defendants), 

Respondents. 

Baboo  Ishur  Chunder  Chuckerbutty.  for 

Appellants. 

Baboo  Grija  Sunker  Mozoomdar  for 
Respondents. 

The  right  of  pre-emption  accrues  on  the  completion. 
of  a  contract  of  purchase  and  sale,   and  is  not  injured 
or  dissolved  by  any  subsequent  dissolntion  of  the  con- 
tract. 

Where  Hindoos  have  adopted  the  Mussulman  I.aw 
of  pre-emption  as  amongst  themselves,  there  is  no  ob- 
jection to  a  Mussulman  enforcing  that  right  against  them. 

Jackson,  J. — The  plaintiff  preferred  this 
suit  alleging  that  he  was  entitled  by  right 
of  pre-emption  to  purchase  two  parcels  of 
ground  whichadjoined  his  house  and  grounds, 
and  which  the  defendant  No.  1  had  sold  to 
the  defendant  No.  2. 

*  Several  issues  were  raised  in  the  suit, 
but  the  first  Court  decreed  the  claim  of  the 
plaintiff.  The  second  Court,  on  appeal,  dis- 
missed it  on  the  ground  that  whether  the 
plaintiff  had  a  right  of  pre-emption  or  not, 
the  agreement  to  purchase  and  sell  between 
the  defendants  had  been  cancelled  subsequent 
to  the  institution  of  this  suit,  and  con- 
sequently the  plaintiff's  right  of  pre-emption 
was  gone.  The  Appellate  Court  held  that 
the  claim  for  pre-emption,  under  these 
circumstances,  was  not  consistent  with  justice 
and  was  not  in  accordance  with  the  Mahome- 
dan Law. 

The  first  point  which  is  taken  on  this 
special  appeal  to  us,  is,  that  this  doctrine 
laid  down  by  the  Appellate  Court  is  opposed 


to  the  Mahomedan  Law;  that  the  right  of 
pre-emption  having  once  accrued  cannot  be 
cancelled  by  the  acts  of  the  parties  through 
whom  that  right  came  into  force.     In  the 
Hedaya,  Book  XXXVIII,  Chapter  3,  on  the 
subject  of  pre-emption,  at  page  592,  it  is 
written  :  "  When  a  man  acquires   property 
"  in  lands  for  a  consideration,  the  privilege 
"of  shuffa  takes  place  with  respect   to  it, 
"  because  it  is  in  the  power  of  the  shuffee 
"  to  fulfil  the  stipulation."     And  at  page  598 
it  is  laid  down  that  "  If  the  seller  and  pur- 
"  chaser  agree  to  dissolve  the  contract,  the 
"  privilege  of  ihujfa  is   established    to   the 
"shuffee;   because    in   those   instances  the 
"  rejection  or  dissolution  is  a  breaking  off 
"  with  respect  to  the   seller  and  purchaser, 
"  inasmuch   as  they  are  their  own   masters 
"  and  moreover  will  and  intend   a  breaking 
"  off ;  yet  with  respect  to  others,  it  is  not  a 
"breaking     off,    but     rather    in     effect    a 
"  new  sale,  since  the  characteristic  of  sale, 
"  namely,  an  exchange  of  property  for  pro- 
"  perty  with  the  mutual  consent  of  the  parties 
"  exists  in  it ;  and  as  the  shuffee  is  another, 
"  it  is,  therefore,  a  sale  with  respect  to  him, 
"  whence   his  right  of  shuffa  must  be   ad- 
"mitted." 

The  Appellate  Court  is  wrong  in  the  law 
which  it  has  laid  down  as  regards  the  break- 
ing off  of  the  right  of  pre-emption.  The 
law  which  we  have  just  quoted  distinctly 
lays  down  that  the  contract  of  purchase  and 
sale  having  been  completed  the  right  of 
pre-emption  accrues,  and  no  subsequent  dis- 
solution of  the  contract  between  the  parties 
injures  or  dissolves  the  right  of  pre-emption. 
The  decision  of  the  Lower  Appellate  Court 
must  be  set  aside  upon  this  point,  and  the 
case  must  be  remanded  to  the  Subordinate 
Judge  for  decision  upon  the  other  points 
on  which  the  appeal  had  been  preferred 
to  him. 

Another  objection  to  this  suit  was  taken 
in  the  course  of  the  argument,  namely,  that 
the  seller  of  the  estate  being  a  Hindoo  and 
the   purchaser  being  a  Hindoo,  the  person 
who    claims    the    right   of    pre-emption  be- 
ing a  Mahomedan,  the  law  of  pre-emption 
cannot  be  put  in  force  between  the  parties. 
In   support  of  this,  the  Full  Bench   rulings 
at   page    21    of   the    13th-  Volume,   Weekly 
Reporter,  are  quoted.     These,  however,  dis- 
tinctly refer  only  to  cases  from  parts  of  the 
country  in  which  the  custom  of  pre-emption 
is   not   exercised    among   Hindoos.     If   the 
custom  of  pre-emption  did  not  exist  among 
Hindoos    in   the    part   of    Rungpore   from 
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which  this  case  comes,  the  plaintiff,  who 
is  a  Mussulman,  could  have  no  right  of 
pre-emption  in  transactions  between  Hindoos. 
The  Hindoos  would  not  be  bound  by  the 
Mussulman  Law  of  pre-emption.  But  in  this 
case,  the  plaintiff  appears  to  have  alleged 
that  the  custom  of  pre-emption  did  prevail 
even  between  Hindoos.  If,  then,  they  have 
adopted  the  Mussulman  Law  as  among  them- 
selves, there  seems  no  objection  to  a  Mussul- 
man also  enforcing  that  right  as  against 
them. 

There  docs  not  appear  on  the  pleadings  in 
this  case  to  have  been  any  objection  raised 
by  the  Hindoo  vendor  and  purchaser  either 
to  the  effect  that  the  custom  of  pre-emption 
did  not  apply  amongst  them,  or  to  the  effect 
that  a  Mussulman  had  no  right  of  pre-emp- 
tion as  against  them. 

The  decision  of  the  Lower  Appellate  Court 
is  reversed,  and  the  case  is  remanded  for 
trial  of  the  remaining  points  which  arise  on 
the  appeal.     Costs  to  follow. 


The  7th  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 


ion — Right  of  occupancy— Section  6,  Act 
X.,  1859. 

Case  No.  2936  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jess ore ,  dated 
the  joth  July  1869,  reversing  a  decision 
of  the  S udder  Ameen  of  that  District, 
dated  the  29th  February  1868. 

Wooma  Moyee  Burraonya  (one  of  the 
Defendants),  Appellant, 

versus 

Bokoo  Behara  (Plaintiff),  Respondent, 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

No  one  for  Respondent. 

Mere  possession  fur  12  years  in  the  .capacity  of  a 
servant  does  not  create  a  right  of  occupancy  under  Sec- 
tion 6,  Act  X.  of  1859 :  rent  must  be  shown  to  have  been 
paid  during  that  period. 

.    Glover ;  J. — We   think  this  case  must  go 
back   in  order  that  it  may  be   determined 


whether  or  not  the  plaintiff  was  in  posses- 
sion of  the  land  for  12  years  previous  to  the 
suit,  paying  rent  for  the  same,  so  as  to  bring 
him  into  the  position  of  a  ryot  having  a 
right  of  occupancy. 

We  are  not  disposed  to  disagree  with  the 
finding  of  the  Court  below  in  the  matter  of 
the  pottah,  that  although  the  plaintiff  might 
have  failed  to  prove  this  document  by  direct 
evidence  in  consequence  of  its  age,  he  (the 
plaintiff)  was  entitled  to  show  by  other  evi- 
dence that  he  had  the  right  of  remaining  on 
the  land  so  long  as  he  paid  rent ;  but  in  de- 
ciding this  question,  the  Subordinate  Judge 
has  looked  to  possession  merely,  and  has 
not  considered  the  point  as  to  whether  or 
no  that  possession  was  accompanied  by  pay- 
ment of  rent. 

Now,  the  only  way  in  which  the  plaintiff 
could  take  advantage  of  a  plea  of  12  years' 
possession,  would  be  by  showing  that  he  had 
paid  rent  during  that  period  to  the  landlord. 
In  that  case  he  would  have  acquired  a 
right  of  occupancy,  and  could  not  be  ousted 
from  the  land,  and  on  this  point,  the  judg- 
ment of  the  Court  below  is  incomplete.  We, 
therefore,  remand  the  case  to  that  Court  in 
order  that  it  may  find  on  the  evidence  whe- 
ther or  not  the  plaintiff  has  paid  rent  as  a 
ryot,  as  stated  by  him. 

We  observe  that  various  dakhilas  were 
put  in  by  the  plaintiff,  apparently  with  the 
object  of  proving  payment;  but  he  never 
was  examined  in  support  of  the  truth  of 
those  documents,  nor  were  witnesses  ad- 
duced by  him  to  prove  them.  We  think 
that  the  plaintiff  should  be  called  upon  to 
give  evidence  on  this  point,  and  also  to 
examine  witnesses  in  support  of  the  dakhi- 
las. The  defendant  will  have,  of  course,  a 
similar  opportunity  of  giving  evidence  con- 
tra, if  he  wishes  to  do  so. 

Costs  will  follow  the  result. 

Mitter,  J. — I  concur  in  remanding  this 
case.  The  Lower  Appellate  Court  is  clearly 
wrong  in  dismissing  the  plaintiff's  claim 
without  enquiring  whether  the  defendant 
has  been  in  possession  in  the  capacity  of  a 
servant  or  in  that  of  a  ryot.  Mere  posses- 
sion for  1 2  years  in  the  capacity  of  a  servant 
would  not  create  a  right  of  occupancy  under 
the  provisions  of  Section  6,  Act  X.  of  1859; 
and  the  Lower  Appellate  Court  must,  there- 
fore, find  whether  the  defendant  has  been 
in  possession  in  the  capacity  of  a  ryot  or 
I  not. 
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The  8th  April  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Jurisdiction— Act  X ,  1859. 

Case  No.  2655  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
Maunbhoom,  dated  the  plh  August  1869, 
reversing  a  decision  of  the  Moonsiff  of 
that  District ',  dated  the  2jlh  November 
1868. 

Nuffur  Mytee  (Plaintiff),  Appellant, 

versus 

Monohur  Sirdar'  and    others    (Defendants), 

Respondents. 

Baboo  Grish  Chunder  Ghose  for  Appellant. 

No  one  for  Respondents. 

Where  a  tenant  sues  a  landlord  not  only  for  posses- 
sion but  also'.for  mesne-profits,  and  makes  other  parties, 
besides  the  landlord,  defendants,  the  suit  cannot  be 
brought  under  Act  X.  of  1S59. 

Jackson,  J. — The  Lower  Appellate  Court 
has  decided  that  the  Civil  Courts  have  no 
jurisdiction  to  try  this  suit,  because  it  is  a 
suit  by  a  tenant  against  his  landlord  for  pos- 
session of  his  tenure.  The  Lower  Appellate 
Court  is  of  opinion  that  this  suit  can  only  be 
brought  under  Section  23  of  Act  X.  of  1859; 
but  as  this  plaint  is  not  only  for  possession 
of  the  tenure  but  also  for  mesne-profits,  and 
there  are  also  other  parties  who  are  made 
defendants  besides  the  landlord,  and  as  a 
suit  for  mesne-profits^  and  as  against  other 
persons,  tthan  landlord,  could  not  have  been 
brought  under  Act  X.  of  1859,  this  suit  also 
could  not  have  been  brought  under  that  Re- 
gulation. The  Civil  Court  had  jurisdiction 
to  try  the  case.  The  case  is,  therefore,  re- 
manded to  the  Lower  Appellate  Court  in 
order  that  it  may  be  tried. 

The  costs  of  this  Court  to  abide  the  result 
of  the  final  decision  in  the  case. 


The  9th  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hob  house,  Bart.,  Judges. 

Lakheraj  lands— Prescription—- Decennial  Set- 
tlement 

Case  No.  2284  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rung  pore ^ 
dated  the  r$th  June  1869,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District,  dated  the  20th  March  1869. 

Eshan  Chunder  Shaha  (one  of  the  Defend- 
ants), Appellant, 

versus 

Hatimoozzumah  Khondkar  and  another 
(Plaintiffs),  Respondents. 

Mr.  R.  T.  Allan  znd  Baboo  B  how  ante  Churn 
Dutt  for  Appellant. 

Baboos  Grija  Sunkur  Mozoomdar  and  Nulit 
Chunder  Sein  for  Respondents. 

In  order  to  lands  being  released  from  the  assessment 
of  Government  revenue,  they  must  be  shown  to  be  Ulche- 
raj  lands  which  were  in  existence  at  the  time  of  the 
Perpetual  Settlement :  it  is  not  sufficient  to  prove  lakhe- 
raj possession  for  12  years. 

Hobhouse,  J. — The  circumstances  of  this 
case  are  somewhat  peculiar.  The  plaintiff 
and  the  defendant  are  co-proprietors  of  a 
certain  revenue -paying  mehal.  They  peti- 
tioned the  Collector  to  bring  about  a  butwa- 
ra  of  that  mehal  under  the  provisions  of 
Regulation  XIX.  of  1814.  Accordingly,  the 
Collector  did  bring  about  the  bulwara  in 
question,  and  assessed  each  of  the  proprie- 
tors of  the  mehal  with  that  amount  of 
revenue  which  seemed  to  be  due  from  him. 

Thereafter,  the  plaintiff,  who  is  the  special 
respondent  before  us,  instituted  the  present 
suit.  -He  said  that  in  the  bulwara  which 
the  Collector  had  made  of  the  mehal,  the 
Collector  had  assessed  some  50  beegabs  of 
land  as  if  this  land  was  mal  land ;  whereas 
he,  the  plaintiff,  avers  that  it  is  lakheraj 
land,  and  that,  therefore,  it  is  not  liable  to 
assessment  of  Government  revenue. 

The  Collector  is  not  made  a  party  to  the 
suit,  and  we,  therefore,  do  not  know  the  cir- 
cumstances under  which  the  butwara  in 
question  was  brought  about;  but  at  least 
we  must  presume  this,  that  the  parties  did 
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apply  to  the  Collector  for  a  butwara,  and 
were  willing  that  a  butwara  should  be 
made.  Then,  in  the  absence  of  the  Collect- 
or, an  issue  was  raised  between  the  plaint- 
iff and  the  defendant  as  to  whether  or  not 
the  lands  in  question  were  mai  or  lakheraj, 
the  form  of  the  plaintiff's  suit  being  to 
have  it  declared  that  the  said  lands  were 
lakheraj. 

I  have  very  considerable  doubts  as  to 
whether  the  act  of  the  Collector  in  assessing 
the  lands  in  question  as  mil  lands  can  give 
any  cause  of  action  to  the  present  plaintiff 
to  institute  a  suit  in  its  present  form,  speci- 
ally in  the  absence  of  the  Collector.  But 
admitting  for  the  sake  of  the  argument  that 
the  suit  is  maintainable  at  all,  and  that  it  is 
maintainable  in  the  absence  of  the  Collector, 
then  what  in  reality  is  the  plaintiff's  cause 
of  action  ?  It  is  that  the  Collector  has  as- 
sessed certain  lands  as  mil  which  should  not 
have  been  assessed  at  all,  because  in  reality 
they  are  lakheraj. 

Now,  it  seems  to  me  that  in  order  that 
the  lands  may  be  released  from  the  assess- 
ment of  Government  revenue,  it  is  neces- 
sary that  these  lands  should  be  shown  to 
be  lakheraj  lands  in  existence  at  the  time  of 
the  Perpetual  Settlement ;  because  if  these 
lands  were  not  lakheraj  in  existence  at 
that  time,  then,  under  the  revenue  laws, 
they  would  be  undoubtedly  liable  to  assess- 
ment. 

I  then  come  to  consider  what  is  the  na- 
ture of  the  plaintiff' 8  suit,  and  I  find  it  no- 
where stated  as  to  what  the  nature  of  his 
so-called  lakheraj  tenure  is.  He  gives  no 
indication  as  to  whether  it  is  a  tenure  creat- 
ed by  a  12  years'  prescription,  or  whether 
it  is  a  tenure  created  by  one  of  the  talook- 
dars  of  the  mehal,  and  therefore  a  tenure 
which  the  defendant,  the  other  talookdar, 
or  a  co-talookdar,  cannot  hope  to  set  aside, 
or  whether  it  is  a  tenure  which  was  in 
existence  at  the  time  of  the  Perpetual  Set- 
tlement. But  I  rather  gather  from  what 
the  pleader  for  the  special  respondent  inti- 
mated to  us  yesterday,  that  he  did  not 
intend  to  say  that  it  was  a  tenure  in  exist- 
ence at  the  time  of  the  Decennial  Settle- 
ment. Then  what  has  the  Court  found  ? 
It  has  not  found  that  this  is  such  a  tenure ; 
it  has  simply  found  that  it  is  a  lakheraj 
tenure  of  which  the  plaintiff  has  been  in 
possession  as  lakheraj  for  upwards  of  12 
years.  Hence  the  Court  found  that  it  is  a 
tenure  binding  upon  the  defendant,  and  a 
good  tenure  so  far  as  the  defendant  is  con- 
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cerned.  Possibly,  upon  that  finding,  the 
tenure  may  be  a  good  tenure  so  far  as  the 
defendant  is  concerned,  and  some  of  the  de- 
cisions relied  on  by  the  special  respondent 
would  seem  to  say  so.  But,  in  my  judg- 
ment, upon  the  very  face  of  the  plaintiff's 
suit  he  must  claim  something  more  than  a 
tenure,  which  is  his  by  the  prescriptive  right 
of  a  12  years'  possession  in  a  suit  like  the 
present.  Because,  as  I  have  said  before, 
the  cause  of  action  in  this  suit  is  that  act  of 
the  Collector  by  which  the  Collector  declared 
that  this  particular  tenure  was  liable  to 
assessment.  To  make  that  tenure,  therefore, 
so  far  as  the  Collector  is  concerned,  not  lia- 
ble to  assessment,  it  must  be  shown  to  have 
had  an  existence  at  the  time  of  the  Decennial 
Settlement,  and  it  is  not  sufficient  to  show 
that  it  was  a  tenure  valid  as  lakheraj,  be- 
cause the  plaintiff  had  been  in  possession 
of  it  for  1 2  years. 

I  think,  therefore,  that  the  circumstances 
of  this  case  are  so  entirely  different  from 
any  of  the  circumstances  of  the  other  cases 
which  have  been  quoted  to  us,  that  those 
cases  cannot  be  held  to  apply  here. 

Then,  it  seems  to  me  that  all  that  remains 
to  say  is,  whether  this  is  a  suit  which  in 
the  way  in  which  it  was  laid,  will  lie.  I 
think  that  it  is  not.  Considering  that  the 
alleged  cause  of  action  is  the  art  of  the 
Collector  in  assessing  the  lands  in  dispute  as 
m&l,  I  think  that  there  is  no  right  disclosed 
or  affirmed  in  the  plaint  which  we  can  con- 
firm upon  such  cause  of  action ;  that  the 
plaintiff  does  not  disclose  that  this  tenure 
was  in  existence  at  the  time  of  the  Decennial 
Settlement ;  and  that,  in  reality,  that  does  not 
seem  to  have  been  the  case  ever  set  up  by 
the  plaintiff  in  the  Courts  below. 

Upon  this  ground,  I  think  that  the  plaint-; 
ill's  suit  should  have  been  dismissed,  and  I 
would  reverse  the  judgment  of  the  Lower, 
Appellate  Court,  and  affirm  the  judgment  of 
the  first  Court  dismissing  the  plaintiff's  suit,', 
and  I  think  the  plaintiff  must  pay  the  costs 
of  this  Court  and  of  the  Lower  Appellate 
Court. 

Glover,  J. — I  concur  in  reversing  the. 
order  of  the  Subordinate  Judge  on  the 
ground  that  no  cause  of  action  has  been 
shown  by  the  plaintiff.  I  also  think  that  the. 
plaintiff's  suit  might  have  been  dismissed  on 
the  ground  of  defect  of  parties.  I  also  doubt 
very  much  whether  any  such  suit  as  this 
would  lie  under  any  circumstances.  It  is, 
however,  unnecessary  to  go  into  these  ques- 
tions, as  I  agree  with  Mr.  Justice  Hobhouse 
on  the  first  poiw  <argued  before  us. 
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The  10th  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Milter,  Judges. 

.Transfer    of    fiscal  jurisdiction— Notice — Sale 
under  Act  XI.  of  1859— Jurisdiction. 

Case  No.  2963  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  the  24~Perguu- 
nahs,  dated  the  17th  September  1869, 
reversing  a  decision  of  the  Moon  sift  of 
that  District,  dated  2jih  April  1869. 

Thakoor  Chum  Roy  (Plaintiff),  Appellant, 

versus 

The   Collector  of   the   24-Pergunnahs  and 
others  (Defendants),  Respondents. 

Baboo  Luckhee   Churn  Bose  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondents. 

If  a  tenure  is  transferred  from  one  Collectorate  to 
another,  and  the  holder  of  the  tenure  after  receiving- 
notice  of  the  transfer  continues  to  pay  his  revenue 
into  the  former  Collectorate,  he  is  not  entitled  to  take 
credit  for  such  payment.  But  if  he  pays  before  notice 
and  obtains  a  receipt,  such  receipt  is  a  quittance  as 
against  Government. 

A  suit  to  set  aside  a  sale  under  Act  XI.  of  1S59  on 
the  ground  that  no  arrear  of  revenue  was  due,  may  be 
brought  in  the  Civil  Court  without  previous  appeal  to 
the  Commissioner. 

Glover,  J. — This  was  a  suit  to  set  aside 
a  sale  made  by  the  Collector  of  the  24- 
Pergunnahs  under  Aft  XI.  o£  1859,  on  the 
ground  that  no  arrear  of  revenue  was  due, 
and  that  the  sale  was  therefore  illegal. 
'  It  appears  that  the  plaintiff  held  a  small 
tenure  paying  a  revenue  of  Rupees  5-1  wiih- 
itl  the  Hooghly  Collectorate.  By  orders  of 
the  Board  of  Revenue,  the  tenure  was 
transferred  to  the  Collectorate  of  the  24- 
Pergunnahs  on  the  1st  of  May  1866,  and 
the  Collector  of  that  district,  finding  that 
the  revenue  due  for  1867  had  not  been  paid 
into  his  treasury,  advertised  the  tenure 
for  sale  in  the  usual  way,  and  sold  it  to 
the  defendant  No.  2  on  the  29th  of  July 
of  that  year.  On  the  22nd  of  March  how- 
ever previous,  the  plaintiff,  as  is  admitted, 
had  paid  his  revenue  for  1867  at  the  Hooghly 
treasury,  the  place  where  he  had  been 
always  accustomed  to  pay  it,  and  had  got 
a  receipt  for  the  same. 


The  defence  to  the  suit  is  that  the  Civil 
Court  has  no  jurisdiction,  and  that  the 
plaintiff  had  due  notice  of  the  transfer.  He 
was  bound,  therefore,  to  pay  his  revenue 
for  1867  into  the  treasury  of  the  24-Per- 
gunnahs, and  not  having  done  so,  his  tenure 
was  properly  and  legally  sold  for  ari  arrear 
of  that  revenue  under  Act  XI.  of  1S59. 

The  Moonsiff  decreed  for  the  plaintiff, 
holding  that  no  notice  of  transfer  was  given 
to  the  plaintiff,  and  that,  therefore,  as  he  had 
paid  the  full  amount  due  from  him  to  the 
Collector  of  Hooghly,  there  was  no  arrear 
for  which  his  estate  could  be  sold. 

The  Judge,  on  appeal,  considered  that  as 
the  plaintiff  took  no  steps  to  get  the  pay- 
ment made  by  him  to  the  Collector  of 
Hooghly  transferred  to  the  24-Pergunnahs 
Collectorate,  and  did  not  produce  a  transfer- 
receipt,  there  was  at  the  time  of  sale  an 
arrear  of  revenue  due.  He  held,  therefore, 
that  the  Civil  Court  had  no  jurisdiction. 

In  so  deciding,  it  appears  to  me  that  the 
Judge  has  omitted  to  consider  the  point  on 
which  the  whole  case  turns.  The  question 
as  to  whether  there  was  or  was  not  an  arrear 
depends  on  whether  or  not  the  plaintiff 
had  notice  of  the  transfer  of  his  estate  from 
Hooghly  to  the  24-Pergunnahs.  If  he  had, 
no  doubt  he  would  not  be  entitled  to  lake 
credit  for  payment  at  a  treasury  which  he 
knew  was  the  wrong  one  unless  he  had  got 
a  regular  transfer-receipt ;  but  if  he  had  no 
notice,  it  is  clear  that  his  estate  could  not 
possibly  be  said  to  be  in  arrear.  The  Col- 
lector of  Hooghly  accepted  his  revenue  and 
gave  him  a  receipt,  and  that  of  itself  would, 
under  such  circumstances,  be  a  sufficient 
quittance  as  against  Government  for  all  de- 
mands of  rent  for  1867.  The  plaintiff  paid 
where  he  had  been  accustomed  to  pay  and 
where  he  had  been  ordered  to  pay.  The 
Collector  took  his  money,  and  (although  it 
was  months  afier  the  transfer)  gave  him 
no  intimation  that  he  had  paid  into  the 
wrong  treasury,  and  it  seems  to  me  monstrous 
to  say  after  that  that  there  was  still  an 
arrear  due. 

-  If  there  was  no  arrear,  the  Full  Bench 
ruling  in  10  Weekly  Reporter,  page  66,  is 
quite  in  point,  and  settles  the  question  as  to 
the  Civil  Court's  jurisdiction. 

With  regard  to  the  Judge's  remark  as  to 
1  he  effect  of  Sections  25  and  33  of  Aft  X. 
of  1859,  the  same  Full  Bench  have  ruled 
that  the  appeal  to  the  Commissioner,  which 
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is  a  condition  precedent  to  the  action  of  the 
Civil  Court,  refers  to  questions  of  procedure 
only — to  questions,  that  is,  relating  to  the 
regularity  or  otherwise  of  the  sale ;  and  that 
to  decide  a  question  of  validity  on  the 
ground  of  arrear,  or  no  arrear,  it  is  not  ne- 
cessary that  there  should  have  been  a  pre- 
vious appeal  to  the  Commissioner. 

I  think  that  the  case  must  go  back  to  the 

Judge  to  find  whether  or  not  the  plaintiff 
ad  notice  of  the  transfer.  The  Court  of 
first  instance  decided  the  point  in  favor  of 
the  plaintiff ;  and  if  that  finding  be  correct, 
it  appears  to  me  that  the  plaintiff  ought  to 
get  a  decree.  His  case  is  one  of  the  ex- 
tremest  hardship,  and  the  officers  of  the 
Hooghly  Coilectorate  are  much  to  blame  for 
the  way  in  which  they  acted. 

Milter,  J. — I  concur. 


The  nth  April  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Co-proprietorship— Common  tenancy. 

Case  No.  1983  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  j  1  st  July  1869,  reversing  a  decision 
of  the  Officiating  Moonsiff  of  that  District, 
dated  the  joth  January  1869. 

Sree  Chand  (Defendant),  Appellant, 

versus 

Nim  Chand  Sahoo  (Plaintiff),  Respondent. 

Mr.  R.  T.  Allan  and  B  a  boos  Mohesh 
Chunder  Chowdhry,  Gopal  Ch  under 
Mookerjee,  and  Nursing  Chunder  Mitter 
for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Hem  Chunder 
Banerjee  for  Respondent. 

One  of  several  co-sharers  cannot,  without  the  consent 
of  the  others,  interfere  with  the  enjoyment  of  property 
by  a  tenant  who  derives  his  title  from  all. 

Markby,  J. — It  seems  to  me  that  during 
the  whole  argument  in  this  appeal,  the 
pleader  for  the  respondent  has  persistently 
avoided  the  point  upon  which  the  Court 
long  intimated  to  him  that  the  decision  of 
the  case  turns. 

Upon  many  points  involved  in  this  case, 
it  is  unnecessary  to  pass  any  opinion  what- 
ever. The  Moonsiff  in  the  first  Court 
held  that  this  suit  could  not  be  maintained 
by  the  plaintiff.    It  was  a  suit  brought  in 


substance  to  stop  the  defendant  from  enjoy- 
ing a  property  of  which  he  was  in  possession 
by  preparing  a  house  and  forming  a  mango 
garden  upon  it,  and  to  have  the  building 
of  the  house  stopped,  and  the  walls  and 
trees  removed.  The  defendant's  right  to 
possession  is  not  disputed,  and  it  is  alleged 
that  he  derived  his  title  from  certain 
ticcadars  who  again  derived  their  title 
from  the  co-sharers  of  the  plaintiff. 

The  first  Court,  therefore,  lays  down  as 
a  principle  that  one  of  several  co-sharers 
cannot,  without  the  consent  of  the  other 
co-sharers,  come  in  and  interfere  with  the 
enjoyment  of  the  property  by  the  defendant 
who  holds  under  a  title  derived  from  all. 
This  view  of  the  case  is  perfectly  in 
accordance  with  a  decision  of  the  Chief 
Justice,  and  Mr.  Justice  Glover  in  a  case* 
reported  at  page  67  of  the  Appendix, 
Volume  HI.,  Bengal  Law  Reports,  though 
why  a  decision  so  important  as  that  has 

*  The  20th  May  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief  Justice, 
and  the  Hon'ble  F.  A.  Glover,  Judge. 

Case  No.  404  of  1869. 

Special  Appeal  from  a  decision  passed  by  the  Subordi- 
nate Judge  ofSarun,  dated  the  21  st  November  I $6$, 
affirming  a  decision  of  the  Moonsiff  of  Pur sah,  dateU 
the  14th  February  1868. 

Lalla  Bissumbur  Lall  (one  of  the  Defendants), 

Appellant,  \ 

versus 

Kajaram  (Plaintiff),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Bhowanee  Churn  Dutt 

for  Appellant. 

Baboos  Romesh  Chunder  Mitter,    Mohesh   Chunder 
Chomdhry,  and  Doorga  Doss  Dutt  for  Respondent. 

Peacock,  C.  J.— One  issue  raised  by  the  Subordinate 
Judge  was  "whether  the  said  land:  being  joint  the 
••  defendant's  erecting  3  wall  of  the  house  over  the 
"  said  joint  land  is  valid,  or  whether  the  said  wail 
"  ought  to  be  demolished."  He  then,  in  his  judp~nent, 
proceeds  to  show  that  the  land  is  joint,  and  he  ..  vs 
"  that,  in  compliance  with  what  has  been  above  alluded 
"  to,  it  is  proved  that,  the  said  land  is  conjointly  held 
"  by  both  parties;  then,  under  these  circumstances,  the 
"defendant's  erecting  a  wall  of  his  house  on  the  con- 
joint land  without  the  accord  and  consent  of  the 
"  plaintiff  is  by  all  means  unlawful— nay,  the  said 
11  wall  is  fit  to  be  demolished ;  therefore,  it  is  ordered 
"  that  the  appeal  be  dismissed,"  the  substance  being 
that  the  wall  was  to  be  demolished.  It  appears  Id 
me  that  even  if  the  defendant  had  not  a  strict  legal 
right  to  build  the  wall  upon  the  joint  land,  that  this  is 
not  a  case  in  which  a  Court  of  equity  ought  to  give 
its  assistance  for  the  purpose  of  having  the  wall 
pulled  down. 

A  man  may  insist  upon  his  strict  rights,  but  a  Court 
of  equity  is  not  bound  to  give  its  assistance  for  the 
enforcement  of  such  strict  rights. 

It  appears  to  me  that  this,  '^a  case  in  which  apparently 
no  injury  to  the  plaintiff  has  oeen  caused  by  the  erec- 
tion of  the  wall,  and  that,  therefore,  the  plaintiff  ought 
to  be  left  to  such  remedy  as  he  may  have  without  apply., 
ing  to  a  Court  of  equity  for  assistance  in  having  the 
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been  placed  in  the  Appendix,  I  am  at  a  loss 
to  conceive.  That  case,  it  is  true,  arose 
as  between  two  co-proprietors  who  were 
themselves  in  enjoyment  of  the  property, 
but  it  seems  to  me  that  on  principle  the 
same  rule  applies  where  one  of  several 
proprietors  is  seeking  to  control  the  enjoy- 
ment of  the  property  by  the  common  tenant 
of  all.  The  mode  of  dealing  with  the  land 
as  between  co-proprietors  is  really  what 
was  in  question  in  both  the  cases.  The 
only  point  omitted  by  the  Moonsiff  is  that 
he  does  not  say  in  terms  whether  the 
defendant  was  doing  any  injury  to  the  land, 
but  no  injury  was  ever  alleged  by  the 
plaintiff,  and  I  would  observe  that  there 
could  be  no  injury,  and  therefore  this  case 
appears  to  me  to  be  exactly  similar  to  the 
decision  quoted  above  in  which  I  fully 
.concur.  I  would  add  that  in  a  case  decided 
almost  at  the  same  time  and  reported  at 
page  69,  Volume  XII.,  Weekly  Reporter, 
I  expressed  an  opinion  that  to  the  question 
whether  there  is  any  injury  done  or  not 
the  same  principle  would  apply.  It  is 
not  necessary  in  this  case  to  decide  that 
point,  but  as  that  case  has  been  referred 
to,  I  have  only  to  say  that  I  still  maintain 
the  opinion  that  I  therein  expressed. 

The  judgment  of  the  Lower  Appellate 
Court  \s  reversed,  and  the  plaintiff's  suit 
dismissed  with  costs. 

Bayley,  J. — I  think  that  the  case  decided 
by  the  Chief  Justice  and  Mr.  Justice  Glover, 
reported  at  page  67  of  the  Bengal  Law 
Reports,  Appendix,  should  govern  this  case, 
the  only  difference  being  that  the  co- pro- 
prietors in  that  case  and  the  represent- 
atives of  the  co-proprietors  in  this  were 
•the  parties  interested.  In  other  respects 
there  is  no  difference.  The  suit  alleges  no 
injury,  asks  for  the  relief  of  no  injury,  and, 
in  fact,  it  is  a  suit  in  which  one  of  several 
co-sharers  without  the  consent  of  the  others 
asks  to  have  certain  trees  uprooted  and 
walls  removed  from  the  common  land. 

I  agree  in  dismissing  the  plaintiff's  suit 
and  reversing  the  judgment  of  the  Lower 
Appellate  Court  with  costs  of  this  Court 
and  of  the  Lower  Appellate  Court. 

wall  demolished.  He  may,  if  he  think  fit,  apply  for  a 
partition,  but  I  do  not  think  that  it  would  be  equitable, 
after  the  defendant  has  gone  to  the  expense  of  building 
the  wall  upon  the  land  of  which  he  was  a  joint-owner  to 
bave  that  wall  demolished  at  the  suit  of  his  joint  co- 
sharer  without  showing  that  it  causes  any  injury  to  the 
plaintiffs. 

Under  these  circumstances,  I  think  that' the  appeal 
ought  to  be  allowed,  and  the  suit  of  the  plaintiff  dis- 
missed with  costs. 

Glover,  J, — I  concur. 


The  13th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Rent-suit— Ejectment— Mesne-profits. 

Case  No.  2878  of  1869  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessoref  dated 
the  22nd  December  1868,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  jolh  A  ugust  1867. 

Kadumbinee  Dossia  and  others  (Plaintiffs), 

Appellants, 

versus 

Kasheenath  Biswas  and  another  (Defendants), 

Respondents, 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellants. 

Baboo  Debendro  Chunder  Ghose  for 
Respondents. 

In  a  suit  for  rent  in  which  defendant  pleaded  that 
during  the  period  for  which  rent  was  claimed  the  ten- 
ants had  been  out  of  possession  of  the  land,  having 
been  ousted  by  a  third  party  to  whom  the  zemindars 
(plaintiffs)  had  given  a  lease  of  the  land  : 

Held  that  the  zemindars  were  precluded  from  suing- 
defendants  for  rent  on  account  of  such  period,  even 
though  the  latter  had  recovered  a  decree  with  wassilat 
for  the  period  of  dispossession. 

Jackson,  7.— This  was  a  suit  for  rent  by 
the  zemindars,  Huree  Churn  Bose  and 
others,  against  tenants  Kasheenath  and 
Soobhudra.  It  appears  that  Soobhudra, 
one  of  the  defendants,  did  not  defend  the 
suit,  and  the  other  did,  and  pleaded  that 
during  the  period  for  which  the  rent  was 
claimed  the  tenants  had  been  out  of  pos- 
session of  the  land,  having  been  ousted  by 
another  party,  to  whom  the  zemindars,  now 
plaintiffs,  had  given  a  lease. 

The  Deputy  Collector  considered  the 
plaintiffs  entitled  to  the  rent  sued  for,  but 
this  decision  was  reversed  by  the  Zillah 
Judge,  and  the  plaintiffs  came  up  before  us 
.  in  special  appeal  upon  these  grounds.  They 
admit,  for  they  cannot  gainsay  the  fact, 
that  the  defendants  were  dispossessed  from 
this  land  by  a  thircf  party  with  the  assist- 
ance of   the   plaintiffs,    but    they    contend 
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that,  in  the  first  place,  the  dispossession 
was  not  strictly  and  exactly  the  act  of  the 
plaintiffs  themselves ;  and,  secondly,  under  a 
ruling  which  is  to  be  found  in  I  Board's 
Reports,  page  138,  such  dispossession  would 
be  no  bar  to  the  plaintiff's  recovering  the 
rent. 

It  appears  to  me  that  this  case  does  not 
fall  within  that  ruling.  Of  course,  when 
the  dispossession  took  place  by  the  act  of 
a  third  party,  the  zemindar  having  no  con- 
cern in  the  matter,  the  liability  to  pay  rent 
does  not  cease ;  but  where,  as  was  the  case 
here,  the  zemindar  was  not  merely  a  party 
assisting  in  the  dispossession,  but  actually 
gave  the  lease  under  color  pf  which  the 
tenants  were  dispossessed,  the  zemindar  is 
precluded  from  suing  the  defendants  for  rent 
on  account  of  the  period  of  time  while  thry 
were  out  of  possession. 

Secondly,  it  is  contended  that  although 
the  defendants  had  lost  possession  of  the 
land,  they  have  since  recovered  a  decree  for 
possession  with  wassilat  for  the  period  of 
dispossession,  and  the  plaintiff's  eight  to  re- 
cover his  rent  has  as  it  were  revived,  inas- 
much as  the  defendants  have  been  placed  in 
the  same  position  as  they  were.  It  seems 
to  me  that  the  position  of  a  man  left  in 
peaceful  occupation  of  his  land,  and  the 
position  of  a  man  ejected  and  subsequently 
recovering  a  decree  for  possession  and  wassi- 
lat, are  not  the  same. 

Another  ground  is  taken,  that  inasmuch 
as  one  of  the  defendants  made  no  appearance 
1q  the  suit,  she  was  not  entitled  to  join  in 
the  appeal  with  the  other  defendant;  and  the 
Lower  Appellate  Court  was  not  competent 
to  set  aside  the  ju  Igment  of  the  first  Cjurt 
on  the  appeal  of  one  of  the  defendants  only. 
I  should  be  strongly  inclined  to  hold  that, 
by  a  rule  analogous  to  that  contained  in 
Section  337,  the  Appellate  Court  would  be 
justified  in  setting  aside,  on  the  appeal  of 
one  of  the  defendants,  a  decree  affecting 
that  defendant,  and  others,  which  was 
manifestly  erroneous  and  unjust.  This  point, 
however,  is,  I  think,  one  which  it  is  unne- 
cessary to  decide  here,  because  the  objection 
was  not  taken  in  the  Lower  Appellate  Court, 
and  I  do  not  think  we  are,  merely  on  the 
ground  of  a  possible  error  in  point  of  form, 
to  set  aside  a  decision  which,  in  our  opinion, 
is  manifestly  just  and  proper. 

I  think,  therefore,  that  this  special  appeal 
ought  to  be  dismissed  with  costs. 

Glover,  J. — I  am  of  the  same  opinion. 


The  13th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Attachment — Moveable  property— Removing  a 

lock. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Hooghty% 
dated  the  16th  March  18 jo. 

Sowdaminee  Dossee,  Judgment-creditor, 

versus 
Juggessur  Soor,  Judgment-debtor, 

In  execution  of  a  process  of  attachment  of  moveable 
property,  a  Nazir  is  empowered  to  remove  any  lock 
upon  a  door  or  from  any  receptacle  in  which  the  pro* 
perty  is  placed,  and  to  put  his  own  lock  thereon  in  order 
to  proper  custody. 

Reference. — The  decree-holder  applied  for 
execution  of  a  decree  of  this  Court,  praying 
that  such  of  the  moveable  properties  of  the 
judgment-debtor  as  may  be  pointed  out  by 
her  be  attached  and  sold  in  satisfaction  of 
her  decree. 

The  Court  treating  the  application  as  one 
within  the  latter  part  of  Section  214,  Ad 
VIII.  of  1859,  issued  a  warrant  to  the  Nazir, 
authorizing  him  to  attach  the  defendant's 
property,  wherever  the  same  could  be  found, 
to  the  amount  of  the  judgment  and  costs. 
The  Nazir  having  proceeded  to  execute  the 
warrant,  reports  that  the  moveable  property 
of  the  judgment-debtor  pointed  out  by  the 
decree-holder  consists  of  lime  locked  up  in 
a  "  golah,"  and  asks  for  the  Court's  special 
authority  to  break  open  the  door  of  the 
golah  for  the  purpose  of  seizing  the  same. 

As  it  is  doubtful  whether  in  execution  of 
a  process  of  attachment  issued  by  a  Civil 
Court,  the  door  of  any  house  can  be  broken 
open,  I  request  the  favor  of  the  Court's  in- 
struction on  the  point. 

There  is  no  express  provision,  either  in 
Act  XI.  of  1865  or  Act  VIII.  of  1859, 
under  which  the  Small  Cause  Court  can 
order  the  door  of  any  house  to  be  forced 
open  ;  at  the  same  time,  if  the  mere  locking 
of  a  door  be  a  sufficient  protection  against 
the  process  of  the  Court,  a  judgment-debtor 
might  evade  the  seizure  of  his  property  in 
execution,  by  taking  the  precaution  of  put- 
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ting  all  his  things  in  a  house,  and  locking 
it  up  as  soon  as  he  hears  that  a  process  of 
attachment  of  his  property  has  issued.  But 
however  desirable  it  may  be  that  the  Court 
should  have  such  power,  as  in  the  old  law 
relating  to  summary  proceedings  for  the 
recovery  of  rent  (Regulation  XVII.  of  1793), 
there  being  no  provision  in  the  Code  of 
Civil  Procedure  sanctioning  and  prescribing 
the  mode  in  which  seizure  of  moveable  pro- 
perties by  breaking  open  the  doors  of  houses 
is"  to  be  made,  I  am  inclined  to  entertain 
the  opinion  that  seizure  in  the  above  mode 
cannot  be  effected. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jatkson>  J. — I  think  the  question  put  by 
the  Judge  of  the  Small  Cause  Court  in  this 
qase  must  be  answered  in  the  affirmative, 
and  that  the  Nazir  is  empowered  to  remove 
a  lock  placed  upon  the  door  of  a  golah  for 
the  purpose  of  attachment  and  safe  custody 
of  the  property.  Section  233,  Act  VIII.  of 
1859,  which  is-  part  of  the  provisions  for 
execution  of  decrees  for  money  by  attach- 
ment of  property,  provides  that  "  when  the 
*'  property  shall  consist  of  goods,  chattels, 
"  or  other  moveable  property  in  the  posses- 
"  sion  of  the  defendant,  the  attachment 
'•  shall  be  made  by  actual  seizure,  and  the 
"  Nazir  or  other  officer  shall  keep  the  same 
"  in  his  own  custody  or  in  the  custo  ly  of 
"his  subordinates,  and  shall  be  responsible 
"  for  the  due  custody  thereof." 

• 

'  It  seems  to  me  that  the  direction  of  the 
law  that  requires  and  authorizes  the  attach- 
ment to  be  made  by  actual  seizure,  author- 
izes  the  Nazir  or  other  officer  of  the  Court 
to  do  every  thing  that  is  necessary  to  reduce 
such  property  into  his  possession  ;  and  as  he 
is  required  to  keep  the  property  in  his  own 
custody  or  the  custody  of  his  subordinates, 
'  and  is  responsible  for  the  due  custody  there- 
of, it  follows,  as  a  matter  of  necessity,  that 
he  should  be  enabled  to  remove  any  lock 
upon  a  door,  or  from  any  receptacle  in  which 
the  property  is  placed,  and  to  place  his 
own  lock  thereon  in  order  that  he  may  keep 
the  property  in  proper  custody.  As  pointed 
out  by  the  Judge,  if  the  law  were  otherwise, 
it  would  be  the  easiest  thing  possible  for  a 
judgment-debtor  to  evade  execution  by  at- 
tachment of  his  personal  property  by  simply 
placing  the  whole  of  his  property  under  a 
single  lock  and  key. 

Glover,  /.—I  concur. 


The  13th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F*  A.  Glover, 

Judges. 

Municipal  Commissioners— Act  III.  (B.  C.)  of 
1864— Act  XVIII.  of  1850. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Hooghly, 
dated  the  13th  April  1870. 

Shahazada  Halimoozzumah,  Plaintiff, 

versus 

The  Chairman  and  Vice-Chairmstn  of  the 
Municipal  Commissioners  at  Hooghly  and 
another,  Defendants. 

No  one  for  Plaintiff. 

Baboo  Chunder  Mad  hub  Ghose  for 
Defendants. 

A  Municipal  Commissioner  invested  with  the  powers 
of  a  Magistrate,  under  Act  III.  (B.  C.)  of  1864,  is  pro- 
tected by  Act  XVIII.  of  1850  in  respect  of  every 
act  done  by  him  in  such  capacity  judicially ;  and  sd 
long  as  he  acts  within  his  jurisdiction  and  in  good  faith* 
no  action  for  damages  will  lie  against  him  in  a  Small 
Cause  Court. 

Reference. — The  plaintiff  alleges  that  the 
defendant  Pearoo,  a  servant  of  the  Munici- 
pal Commissioners  of  the  town  of  Hooghly 
and  Chinsurah,  &c,  out  of  ill-feeling  to- 
wards him,  falsely  reported  to  the  Municipal 
Commissioners  that  night-soil  had  been 
thrown  by  him  into  a  public  drain  in  front 
of  the  house  of  one  Elahee  Jan  in  "a 
crooked  lane  of  the  town  of  Chinsurah,  in 
which  he  asserts  he  has  no  right  what- 
ever ;  whereupon  proceedings  were  instituted 
against  him,  and  a  fine  of  Rupees  50  was 
illegally  and  irregularly  imposed  upon  and 
levied  from  him,  his  objections  not  being 
attended  to ;  and  that  he  served  a  notice  on 
the  said  Municipal  Commissioners  under 
Section  87  of  Act  III.,  1864  (B.  C),  but  the 
Municipal  Commissioners  have  not  given 
him  any  redress.  He,  therefore,  brings  this 
suit  for  the  recovery  of  the  said  amount  as 
damages. 

The  defendant  No.  1,  the  Chairman  of 
the  Municipal  Commissioners,  through  his 
vakeel,  pleads  in  bar  that  the  plairuift's  suit, 
being  one  for  the  recovery  of  the  amount  of 
a  fine  imposed  by  the  Chairman  of  the 
Municipal  Commissioners  acting  as  a  Ma- 
gistrate under  Section   66  of    Act  111.   of 
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1864  (B.  C),  after  taking  evidence  and 
personal  inspection  of  the  spot,  cannot  lie  ; 
and  he  files  a  copy  of  the  proceeding  of  the 
case  signed  by  the  defendant  No.  1  as  Ma- 
gistrate and  Chairman  of  the  Municipality. 

The  point,  therefore,  which  arises  for 
determination  in  this  case  is  whether  a  suit 
of  this  kind  will  lie  ? 

I  am  of  opinion  that  the  plaintiff's  suit 
will  not  lie.      Section  66  of  the    Municipal 
Act  enacts  :  u  Whoever  being  the  occupier  of 
"  a  house  in  or  near  any   public  highway 
"  keeps  or  allows  to  be  kept  more  than  24 
"  hours,  otherwise  than  in  some  proper  recep- 
"  tacle,  any  dirt,  dung,  bones,  ashes,  night- 
"  soil,  or  filth,  or  any  noxious  and  offensive 
"  matter  in  or  upon  such  house,  or  any  out- 
u  house,  yard,  or  ground  attached  to  and  occu- 
"  pied  with  such  house,  or  suffers  such  re- 
"  ceptacle  to  be  in  a  filthy  and  noxious  state, 
"  or  neglects   to  employ   proper  means    to 
"  cleanse  the  same,  shall  be  liable  to  a  fine  not 
"  exceeding  50  rupees/'     Section  6  of  the 
said  Act  provides  that  every  Municipal  Com- 
missioner  appointed    under   the   Act   shall, 
for  the  purposes  of  that  Act,  be  invested 
with  the  powers  of  a  Magistrate  under  Sec- 
tion 23  of  the  Code  of  Criminal  Procedure. 
The    act,     therefore,     which     the     plaintiff 
complains  of  is  an  act  done  by  the  defend- 
ant   No.    1    in    his   capacity  as    Magistrate, 
and  one  which  under  the  law  he  had  juris- 
diction to  do.     To  allow  any  such  act  to  be 
questioned  in  a  civil  suit  would  be  to  frus- 
trate  the   object   for   which   the    Municipal 
Act  was  passed. 

In  the  case  of  Oojulmonee  Dossee  versus 
Chunder  Koomar  Neogee,*  decided  by  a 
Full  Bench  of  the  High  Courf  (Bengal 
Law  Reports,  Volume  IV.,  Part  18,  page  24), 
it  was  held  that  no  suit  will  lie  in  a  Civil 
Court  to  set  aside  an  order  duly  made  by 
a  Magistrate  under  Chapter  20.  Section  308 
of  the  Code  of  Ciiminal  Procedure,  relating 
to  nuisances.  1  think  that  the  principle  of 
that  ruling  applies  to  the  present  case. 

A  copy  of  the  Magistrate's  proceeding 
is  herewith  forwarded. 

The  judgment  of  the  High  Court  was 
delivtred  as  follows  by — 

yackson,  J. — We  do  not  think  it  neces- 
sary to  trouble  the  pleader  who  appears  for 
the  defendants. 

*  13  W.  R.,  Full  Bench,  p.  18. 


This  was  a  suit  brought  in  the  Court  of 
Small  Causes  by  Halimoozzumah,  an  inhabit- 
ant of  Chinsurah,  against  the  Chairman  and 
Vice-Chairman  of  the  Municipal  Commis- 
sioners, and  against  Shaikh  Pearoo,  a  servant 
of  the  Municipal  Commissioners. 

The  plaintiff's  allegation  was  that  the 
last  named  defendant  having  given  a  false 
report  to  the  Municipal  Commissioners  in 
respect  of  night-soil  stated  to  have  been 
thrown  by  him  into  a  public  drain  in  front 
of  the  house  of  one  Elahee  Jan,  proceedings 
had  been  taken  against  him,  and  a  fine  of  50 
rupees  was  illegally  and  irregularly  levied 
from  him ;  that  he  had  given  notice  to  the 
said  Commissioners  under  the  87th  Section 
of  Act  III.  of  1864,  but  no  redress  having 
been  afforded  him,  he  brought  this  suit  to 
recover  the  said  amount  as  damages. 

It  appears  by  an  authenticated  copy  of 
the  conviction  annexed  to  the  letter  of  re- 
ference that  the  plaintiff  was  fined  for  an 
offence  under  Section  66,  Act  III.  of  1864 
(B.  C),  by  the  Magistrate  of  the  district  of 
Hooghly,  who  is  also  the  Chairman  of  the 
Municipal  Commissioners,  and  who  acted  as  a 
Municipal  Commissioner  in  the  matter.  The 
decision  recorded  by  the  Municipal  Commis- 
sioner sets  forth  that  complaint  was  made, 
that  ihe  Municipal  Commissioner  had  him- 
self inspected  the  locality,  and  that  evidence 
had  been  recorded — and  stating  that  the 
person  informed  against  was  in  the  habit 
of  constantly  disobeying  the  Municipal  Re- 
gulations, imposes  the  extreme  fine  allowed 
by  law. 

The  Municipal  Commissioner  for  the  pur- 
poses of  this  Act  is  invested  by  Section  6 
with  the  powers  of  a  Magistrate,  and  in  re- 
spect, therefore,  of  every  act  done  by  him  in 
such  capacity  judicially,  he  is  protected  by 
the  Act  XVIII.  of  1850,  Legislative  Council, 
It  is  clear,  therefore,  that  so  long  as  the  Muni- 
cipal Commissioner,  acting  as  a  Magistrate, 
acts  wahin  his  jurisdiction  and  in  good  faith, 
no  action  would  lie  against  him  in  the  Court 
of  Small  Causes  to  recover  by  way  of  damages 
a  fine  levied  under  his  orders. 

I  think,  therefore,  that  the  opinion  of  the 
Judge  of  the  Small  Cause  Court  is  quite 
correct,  and  that  this  suit  ought  to  be  dis- 
missed. 


Glover,  J. — I  concur. 
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The  13th  April  1870. 
Present : 


The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Written  statement  —  Issues  —  Jurisdiction— 

Res-judicata. 

Case  No.  2752  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  Jth  July  i86yy  affirming  a  decision 
of  the  Deputy  Collector  of  Janidah, 
dated  the  31st  October  1868. 

Radha  Churn  Roy  and  others  (Defendants), 

Appellants, 

versus 

Moran  and  Co.  (Plaintiffs),  Respondents. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  B  how  ante  Churn  Dutt  for 
Respondents. 

A  written  statement  filed  by  the  defendant  should  be 
verified,  but,  if  admitted  on  the  record  without  verifi- 
cation, its  allegations  should  be  noticed,  and  issues 
framed  accordingly . 

Where  a  suit  for  rent  has  been  dismissed  on  the 
ground  that  the  defendants  were  trespassers,  the  latter 
cannot  bring  a  suit  for  possession  in  a  Revenue  Court. 

Jackson,  J. — This  case  appears  to  me  to 
have  been  very  badly  tried  both  in  the  Court 
of  the  Deputy  Collector  and  in  that  of  the 
Judge. 

The  plaintiff  brought  this  suit  against  the 
defendant  to  recover  possession  from  the  de- 
fendant, in  his  quality  of  7-annas  proprietor 
of  Pergunnah  Mohamedshaye,  125  beegahs 
of  jummai  land.  It  appears  that  the  7-annas 
and  the  9-annas  share  of  this  pergunnah  are 
represented  by  separate  numbers  in  the  Col- 
lector's towjee  in  Jessore,  but  that  the  defend- 
ant has  by  separate  purchases  acquired,  and 
is  pioprietor  of  boih  shares.  He  is,  there- 
fore, owner  of  the  entire  16  annas,  and  the 
plaint  recited  that  a  separate  suit  was  about 
to  be  brought  against  the  same  defendant  in 
respect  of  his  remaining  9-annas  share  for 
the  same  lands. 

The  defendant  put  in  a  written  statement 
in  which  he  averred  that,  in  a  previous  suit 
by  him  against  this  plaintiff  to  recover  the 
rent  for  the  same  lands,  the  plaintiff  had  suc- 
ceeded in  getting  the  suit  thrown  out  upon 
the  ground  that,  in  respect  of  these  lands, 


they  were  not  the  tenants  of  this  zemindar. 
They  set  up,  in  short,  the  plea  that  they 
either  held  the  lands  in  question  as  a  portion 
of  their  original  jumma,  or,  if  not,  that 
they  held  them  as  trespassers ;  and  the  Court 
which  tried  that  suit,  holding  this  plea  to  be 
valid  threw  out  the  suit  on  the  ground  that 
they  were  trespassers. 

This  written  statement,  which  appears  to 
have  been  put  in  by  the  general  mookhtear  of 
the  defendant,  does  not  bear  the  usual  veri- 
fication ;  and  this  is  the  subject  of  some  com- 
ment on  the  part  of  the  Additional  Judge. 
It  is  quite  clear  that  the  Deputy  Collector 
ought  to  have  required  the  usual  verification, 
and  if  the  written  statement  had  not  been 
so  verified,  he  might  have  declined  to  receive 
it.  He  did  not  do  this,  but  allowed  the  writ- 
ten statement  to  be  put  on  the  file  with  the 
usual  order  that  it  should  be  laid  4<  before 
the  Court  with  the  record."  The  written 
statement,  therefore,  being  on  the  record, 
it  was  the  business  of  the  Court  to  take 
notice  of  the  allegations  which  it  contained 
and  to  frame  issues  accordingly. 

The  material  issue,  then  arising  on  these 
allegations  is,  whether  the  land  for  which 
the  present  suit  was  brought  was  the  same 
land  in  respect  of  which  the  plaintiffs  had 
got  the  previous  suit  dismissed,  on  the 
ground  that  they  held  it  as  trespassers; 
because,  if  so,  it  seems  to  me  quite  clear 
that  the  plaintiffs  would  not  have  a  remedy 
in  the  Revenue  Court,  although  they  might 
have  been  entitled  to  a  decree  under  Section 
15,  Act  XIV.  of  1859,  in  the  Civil  Court 

The  special  appellants,  who  were  defend- 
ants, are  not  able  to  point  out  any  admis- 
sion on  which  we  could  find  that  the  land 
was  identical  ;  and,  however  we  may  suspect 
it  to  be  the  case,  we  are  not  at  liberty  to 
come  to  that  conclusion  as  a  matter  of  fact. 

I  think,  therefore,  that  the  case  must  go 
to  the  Lower  Appellate  Court,  in  order  that 
an  issue  may  be  framed  and  a  finding  come 
to  on  that  question.  If,  on  the  question  of 
fact,  that  Court  should  find  against  the 
defendant  and  in  favor  of  the  plaintiffs,  it 
must  still  take  up  and  decide,  in  a  proper 
way,  the  three  last  objections  adverted  to  in 
his  judgment,  which  have  been  disposed  of 
in  a  manner  altogether  insufficient. 

There  is  another  point  on  which  I  do  not 
think  it  necessary  at  present  to  give  any 
opinion.  It  is,  whether  the  plaintiffs,  hav- 
ing a  cause  of  action  against  the  defendant. 
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who  is  owner  both  of  the  7-annas  and  the 
9-annas  share  of  this  zemindary,  having 
brought  a  separate  suit  against  him  on  ac- 
count of  the  7-annas  share  only,  and  having 
omitted  to  include  in  that  suit  the  whole  of 
his  cause  of  action,  namely,  the  dispossession 
wholly  by  the  defendant  who  owns  both  the 
7  and  the  9  annas,  would  be  at  liberty  to 
maintain  a  separate  suit  in  respect  of  the  9 
annas  afterwards.  That  will  have  to  be 
considered  in  the  suit  on  account  of*the  9- 
annas  share. 

Glover,  J. — I  concur. 


The  14th  April  1870. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  W.  Markby, 

Judges.       ^ 

Res  adjudicate— Section  2,  Act  VIII.,  1859. 

Case  No.  1487  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Shaha- 
bad,  dated  the  roth  March  1869,  affirm- 
ing a  decision  of  the  Moonsiff  of  Arrah, 
dated  the  fjth  July  1868. 

Choonee  Lall  Sahoo  (Plaintiff),  Appellant, 

versus 

Munnoo  Lall  and  others  (Defendants), 
Respondents. 

Mr.  G.  C.  Paul  and  Baboo  Tool  see  Boss 
Seal  for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Kalee  Kishen  Sein  for  Respondents. 

In  a  suit  to  recover  property  which  plaintiff  had 
purchased,  he  failed  as  to  a  portion  which  had  been 
previously  purchased  by  one  of  the  defendants  who 
held  a  sale-certificate  thereof.  Plaintiff  then  brought 
a  suit  to  get  rid  of  that  sale. 

Held  that  this  was  a  different  suit  from  the  former, 
and  was  not  barred  by  Section  2,  Act  VIII.  of  1859. 

Markby,  J. — It  appears  in  this  case  that, 
on  the  7th  June  1858,  the  defendant  No.  1 
purchased  the  share  of  Kishen  Pershad 
Singh  and  others  in  certain  property.  On 
the  5th  March  i860,  the  plaintiff  purchased 
the  share  of  Kishen  Pershad  Singh,  Roghoo- 
nath  Pershad  Singh,  and  some  other  persons, 
that  is  to  say,  purchased  the  same  snares  as 
the  defendant  No.  1  did,  and  also  some  other 
shares. 

Vol.  XIII. 


On  the  2nd  March  1861  the  sale  to  the 
defendant  No.  1  was  set  aside,  but,  on  appeal 
to  the  Judge  by  a  compromise  between  the 
defendant  No.  1  and  Kishen  Pershad  Singh,  ' 
the  decision  of  the  first  Court  was  allowed 
to  be  reversed. 

Subsequently,  the  plaintiff  brought  a  suit 
to  recover  the  whole  of  the  property  which 
he  purchased  on  the  5th  March  i860,  wholly 
ignoring  the  sale  made  on  the  7th  June  1858 
to  the  defendant  No.  1. 

As  to  so  much  of  the  property  as  was  in 
excess  of  Kishen  Pershad's  share  he  suc- 
ceeded, but  failed  as  to  the  rest,  because  the 
Court  thought  that  so  long  as  the  sale  to 
defendant  No.  1  of  the  7th  June  1858  stood 
unreversed,  he  could  not  recover  Kishen 
Pershad's  share. 

The  present  suit  is  represented  to  us  to 
be  brought,  in  effect,  to  have  it  established 
that  that  sale  has  been  reversed,  and  the 
effect  of  succeeding  in  this  suit  would  be 
to  get  rid  of  that  sale.  * 

The  Lower  Appellate  Court  has  refused  to 
go  into  the  appeal  on  the  ground  that  the 
present  claim  has  been  barred,  under  Sec- 
tion 2,  Act  VIII.  of  1859,  the  cause  of  ac- 
tion of  the  plaintiff  having  been  heard  and 
determined  in  the  suit  just  alluded  to. 

The  pleader  for  the  respondent  has  relied 
upon  two  decisions  of  this  Court,  the  one 
reported  at  page  421,  Volume  III.,  Bengal 
Law  Reports,*  arid  the  other  at  page  426, 
Volume  X.,  Weekly  Reporter.     It  seems  to 
us  that  the  present  case  stands  clear  of  both 
those  decisions.     In   both  those  cases,  the 
plaintiff  had  at  the  time  when  the  suit  was 
first    brought    a    complete    title    to    recover 
the  property  he  sued  for;  the  only  difference 
was  a  difference  in  the  way  in  which  that 
title  was  to  be  established.     Here,  the  deci- 
sion or  order  by  which  the  plaintiff's  suit    - 
as  to  Kishen  Pershad's  share  was  dismissed 
was  in  effect  that  so  long  as  the  defendant 
No.   1    held  the  sale  certificate    of  the  5th 
June  1868,  no  other  person  could  get  a  title 
to  that  property.     It  is  to  get  rid  of  that 
very  sale  that  the  plaintiff  brings  this  pre- 
sent suit.     This  seems  to  us,  therefore,  a 
different  suit  from  the  one  previously  brought 
by  the  plaintiff  upon  a  title  of  his  own  which 
then  existed.     The  result  will  be  that  the 
judgment  of  the  Lower  Appellate  Court  is 
reversed,  and  the  case  sent  back  to  that  Coitf-^ 
to  be  tried  and  determined  on  the  maismiss 
the  suit  not  having  been  barred  urg'  plaintiff 
provisions  of  Section  2,  Act  VIII.  oj&entative  for 

*  12  W.  R.,  p.  336. 
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The  20th  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges. 

Prescription — Possession. 

Case  No.  2046  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tip per ah ,  dated 
the  3rd  June  1869,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  Commillah, 
dated  the  jrsl  October  186 7. 

Askar  (Defendant),  Appellant, 

versus 

Ram  Manick  Roy  and  others  (Plaintiffs), 

Respondents. 

Baboo  Karoona  Doss  Bose  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

A  title  by  prescription  -may  be  acquired  by  long 
possession,  but  it  must  be  a  possession  not  merely 
permissive,  but  as  of  right,  e.  g  ,  in  the  capacity  of  a 
master,  or  in  the  .  case  of  easements  adversely  to  the 
owner  of  the  lind. 

Mitter,  J. — The  subject-matter  of  this  suit 
is  a  small  piece  of  land  situated  in  a  haut 
or  market.  The  plaintiff  is  the  acknow- 
ledged owner  of  this  land,  and  he  brought 
this  action  to  recover  possession  of  it  by  the 
removal  of  a  shed  or  stall  erected  thereupon 
by  the  defendant. 

The  defendant's  answer  was  that  he  has 
acquired  a  right  by  prescription  to  keep  the 
shed  upon  the  land  in  question,  and  to  use  it 
on  market  days  for  the  purpose  of  vending 
commodities. 

The  Lower  Appellate  Court  has  now  found 
after  remand  that  the  defendant  has  ac- 
quired no  such  right,  and  a  decree  has  been 
accordingly  passed  in  favor  of  the  plaintiff. 

In  special  appeal,  it  is  contended  before 
us  that  this  finding  is  erroneous  in  law,  in- 
asmuch as  it  is  admitted  on  all  sides  that 
the   defendant   and    his    predecessors    have 
Used  the  shed   in  question  for  a  period  of 
about  25  years  without  the  payment  of  rent 
or  of  any  cess  of  any  kind  to  the  plaintiff. 
We   are   of  opinion  that  this  contention   is 
hot  valid.     A  title  by  prescription   may  be 
acquired  by  long  possession,  it  is  true;  but  it 
must  be  a  possession  as  of  right  before  it 
can  constitute  the  basis  of  such  a  tide.     A 
*mai    may   allow   his   friend  to    live   in   his 
house  for  any   number  of    years,    but   the 
friendly,  z\  e.t  permissive,  character  of  the 
possessiouwju  aiwayS  sland  as  a  bar  to  the 
acquisition  <  any  right  by  prescription. 


There  is  no  express  legislative  enactment 
on  the  subject  of  prescription  in  this  country  ; 
but  it  has  been  held  that  uninterrupted 
possession  for  a  certain  length  of  time  more 
or  less  would  constitute  a  title  by  prescrip- 
tion, only  when  it  has  been  held  in  the 
capacity  of  a  master,  or  in  the  case  of  ease- 
ments adversely  to  the  owner  of  the  land" 
over  which  the  easement  is  claimed.  In  the 
present  case,  the  defendant  admits  that  the 
plaintiff  is  the  owner  of  the  land,  but  he 
claims  a  mere  right  to  use  it  for  the  purposes 
mentioned  in  his  answer  by  virtue  of  long 
enjoyment.  There  is  nothing,  however,  in 
the  evidence  produced  by  him  to  show  that 
the  enjoyment  has  been  in  any  respect 
adverse  to  the  plaintiff.  His  witnesses  have 
stated,  it  is  true,  that  no  rent  or  cess  of  any- 
kind  has  been  paid  to  the  plaintiff,  but  the 
whole  tenor  of  their  depositions  goes  to 
show  that  the  user  has  been  really  of  a 
permissive  chSracter.  The  right  claimed  bjr 
the  defendant  is  a  very  peculiar  and  unusual 
one,  and  he  has  given  us  no  information  as 
to  how  such  rights  are  acquired  in  similar 
cases,  either  in  the  haut  in  question  or  in 
any  other  haut  in  the  places  adjacent  or 
elsewhere. 

In  this  state  of  facts,  we  are  unable  to 
say  that  the  conclusion  arrived  at  by  the 
Lower  Appellate  Court  is  erroneous,  and  we, 
accordingly,  dismiss  this  special  appeal  with 
costs. 


The  20th  April  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Section  16,  and  Clause  2,  Section  17,  Act  VIII., 
.  1859— Recognized  agents. 

Case  No.  1846  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Palna,  dated  the  j/st  May 
1869,  affirming  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
gih  March  1869. 

Mokha  Hurruckhraj  Joshee  and  others  (De- 
fendants), Appellants, 

versus 

Bissessur  Doss  (Plaintiff),  Respondent, 

Baboo  Onookool  Chunder  Mookerjcc  and 
Mr.  M.  Z.  Sandel  for  Appellants. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 
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A  recognized  agent  is  not  entitled,  on  behalf  of  his 
principal,  either  to  institute  a  suit  as  plaintiff,  or  to  put 
in  appearance  as  defendant,  in  his  own  name.  The 
professed  gomashta  of  a  firm,  no  longer  in  existence, 
cannot  be  regarded  as  a  recognized  agent  within  the 
meaning  of  Clause  2,  Section  17,  Act  VIII.  of  1859;  cven 
though  the  members  have  still  to  collect  their  dues  or 
.pay  their  liabilities. 

Milter,  J. — The  plaintiff  on  the  record 
of  this  case  calls  himself  the  gomashta  of 
certain  native  merchants  residing  out  of  the 
local  limits  of  the  Court  in  which  the  suit 
was  instituted,  but  having,  as  it  is  alleged 
in  the  plaint,  a  firm  or  house  of  business 
within  those  limits.  The  defendant  objected 
to  the  power  of  the  plaintiff  to  bring  this 
suit,  upon  the  ground  that  the  business  re- 
ferred to  by  him  had  been  stopped  some  time 
before  the  presentation  of  the  plaint. 

Both  the  Lower  Courts  have  held  that 
this  plea  is  not  valid  upon  the  ground  that, 
although  the  firm  had  ceased  to  exist,  the 
plaintiff  was  still  entitled  to  maintain  this 
action  under  Clause  2,  Section  17,  inas- 
much as  there  are  debts  due  to.  the  firm, 
which  still  remain  to  be'  collected. 

We  are  of  opinion  that  this  decision  is 
erroneous  in  law.  Assuming  for  argument's 
sake  that  the  plaintiff  is  still  entitled  to  con- 
sider himself  as  a  recognized  agent  within 
the  meaning  of  Clause  2,  Section  17,  Act 
VIII.  of  1859,  that  position  would  give 
him  no  power  to  maintain  this  action  as  in 
his  own  name  and  person  as  plaintiff.  Now, 
the  position  of  tecognized  agents  is  speci- 
fied in  Section  16  as  follows: — 

"  All  applications  to  any  Civil  Court  and 
"  all  appearances  of  parties  in  any  Civil 
"Court,  except  when  otherwise  specially 
"provided,  shall  be  made  by  the  party  in 
"  person  or  by  his  recognized  agent,  or  by 
"a  pleader  duly  appointed  by  him  to  act 
"  on  his  behalf." 

All  that  a  recognized  agent  can  do  under 
this  Section,  therefore,  is  to  file  applications 
or  to  enter  appearance  on  behalf  of  his  prin- 
cipal, but  there  is  nothing  in  either  of  these 
two  privileges  which  would  entitle  him  to 
institute  or  to  defend  a  suit,  as  plaintiff  in 
the  one  case,  or  as  defendant  in  the  other. 
The  same  privileges  are  also  given  to  plead- 
ers duly  appointed  for  the  purpose ;  but 
a  pleader  has  no  right  to  maintain  a  suit 
as  in  his  own  person  and  name,  when  he  has 
no  personal  interest  in  the  matter. 

We  are  further  of  opinion  that  the  plaint- 
iff is  not  entitled  to  be  treated  as  a  recog- 


nized agent  within  the  meaning  of  Clause 
2,  Section  17,  Act  VIII.  of  1859.  That 
Section  says  that  '*  persons  carrying  on 
trade  or  business  for  and  in  the  name  of 
parties  not  within  the  jurisdiction  of  the 
Court "  shall  be  considered  as  recognized 
agents  within  the  meaning  of  Section  16 
"  in  matters  connected  with  such  trade  or 
business  only.'1  But  it  is  admitted  in  this 
case  that  the  firm  is  no  longer  in  existence, 
and  we  are  unable  to  see  how  the  plaintiff 
can  be  now  legally  regarded  as  the  gomash- 
ta of  a  firm  which  is  no  longer  a  firm. 
That  the  members  of  that  firm  have  still 
to  collect  their  dues  or  to  pay  their  lia- 
bilities does  not  alter  the  fact  of  the  non-- 
existence of  the  firm.  The  words  of  the 
Section  are  "  carrying  on  trade  or  busi- 
ness;" and  it  is  impossible  to  say  that  the 
plaintiff  is  still  carrying  on  such  trade 
or  business,  or  that  his  functions  as  a  go- 
mashta of  the  non-existent  firm  have  not 
ceased.  Even  if  there  be  outstandings  to 
collect,  the  plaintiff  has  produced  nothing  to 
show  that  he  has  been  authorized  to  collect 
them. 

It  has  been  contended  that  this  objection 
is  a  technical  one.  This  is  not  so.  What  is 
there  on  the  record  of  this  case  to  show  that 
the  defendant  is  protected  from  being  sued 
again  by  the  alleged  principals  of  the  plaint- 
iff upon  the  same  cause  of  action  ?  And 
how  again  is  the  defendant  to  execute  any 
order  which  may  be  passed  in  his  favor  in 
this  case  against  those  parties  ?  The  plaintiff 
in  this  case  may  be  a  man  of  straw  for  aught 
that  we  know,  and  it  would  be  certainly  un- 
fair to  the  defendant  if  we  allow  this  action 
to  proceed. 

It  has  been  further  urged  that  permission 
may  be  given  to  the  plaintiff  to  amend  the 
proceedings  by  making  his  alleged  principals 
parlies  to  the  suit.  We  do  not  think  that 
this  request  ought  to  be  admitted  now  in 
special  appeal.  The  objection  was  taken  at 
the  earliest  stage  of  the  case,  and  the  plaint- 
iff had  ample  opportunity  to  make  any 
amendment  he  liked.  It  is  too  late  now  to 
ask  for  such  an  indulgence,  and  it  would  be 
just  as  convenient  for  his  alleged  principals 
to  commence  proceedings  de  novo. 

For  the  above  reasons,  we  reverse  the  deci- 
sions of  both  the  Lower  Courts,  and  dismiss 
this  suit  with  all  costs  against  the  plaintiff 
personally,  and  not  as  the  representative  for 
his  alleged  principals. 
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The  20th  April  1870. 

Present ': 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Enhancement— Evidence  of  putwarees. 

Case  No.  2890  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the 
fth  September  1869,  modifying  a  decision 
of  the  Deputy  Collector  of  Buxar,  dated 
the  joth  November  1868. 

Priag  Lall  (Defendant),  Appellant, 

versus 

Mr.  J.  G.  Brockman  (Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Milter  and  Gopal 
Chunder  Mookerjee  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

.  In  a  suit  for  enhancement  of  rent  on  the  ground  that 
the  rates  at  which  defendant  held  were  below  the  pre- 
vailing rate  paid  by  the  same  class  of  ryots  for  adjacent 
lands  of  a  similar  description  and  with  similar  advan- 
tages, the  evidence  of  three  putwarees  who  put  in  their 
jummah-bundees  showing  the  rates  paid  by  almost  all 
the  ryots,  i.  e.,  the  majority,  was  held  sufficiently  to 
prove  the  "  prevailing  rate." 

Bayley,  J. — The  plaintiff  in  this  case  sued 
for  enhancement  of  rent  under  Section  17, 
Act  X.  of  1859.  He  has  obtained  a  decree, 
and  from  that  decree  defendant  now  appeals 
ipecially.  Two  objections  were  originally 
taken  in  special  appeal — the  one  that  the  no- 
tice was  insufficient,  and  the  other  that  the 
Lower  Appellate  Court  did  not  come  to  any 
finding  in  regard  to  excess  area  by  measure- 
ment. 

The  first  of  these  points  has  been 
abandoned,  but  the  second  is  very  strongly 
pressed  on  us  by  the  pleader  for  the 
'special  appellant.  On  looking  to  the  record, 
however,  which  apparently  the  pleader  for 
the  special  appellant  had  not  done,  as  he  and 
every  pleader  ought  to  do,  we  find  that 
there  is  most  distinct  evidence  on  the  part  of 
the  measuring  Ameen  himself  to  the 
effect  that  in  the  presence  of  the  parties  he 


measured  the  mouzah,  and  found  the  area  such 
as  was  contended  for  by  the  plaintiff. 

It  is  lastly  contended  that  there  is  no 
legal'  evidence  to  show  that  the  rates  at 
which  the  defendant  held  were  below  the 
prevailing  rate  paid  by  the  same  class  of 
ryots  for  lands  of  a  similar  description  and 
with  similar  advantages  in  the  places 
adjacent.  Now,  there  is  the  testimony  of 
three  putwarees,  each  and  all  being  put- 
warees of  the  villages  either  adjoining  or 
adjacent.  They  respectively  put  in  their 
jummah-bundees  which  showed  the  ryot, 
his  area,  and  the  jummah  paid  for  each  and 
all  of  those  villages.  They  deposed  that 
the  rates  prevailing  in  those  villages,  that 
is  to  say,  the  rates  paid  by  the  ryots  gene- 
rally, as  shown  in  the  jummah-bundees, 
were  rates  for  lands  similar  to  those  of  the 
defendant  and  held  by  the  same  class  of  ryots. 
It  is,  however,  pressed  on  us  that  the  wit- 
nesses should  in  each  particular  case  State 
positively  and  precisely  what  ryots  hold  at 
what  rates,  and  what  that  individual  rate  is 
in  its  relation  to  the  prevailing  rate  payable 
by  the  same  class  of  ryots  for  lands  of  a 
similar  description  and  with  similar  ad- 
vantages in  the  places  adjacent.  A  decision 
of  Mr.  Justice  Mitter,  reported  at  page  8t, 
Volume  IX.,  Weekly  Reporter,  is  cited  in 
support  of  this  plea.  In  that  case,  however, 
it  was  held  that  the  word  " prevailing"  in 
Clause  1,  Section  17,  should  not  be  taken 
loosely,  but  that  it  indicates  rates  paid  by  a 
majority  of  witnesses  for  lands  of  a  similar 
description  and  with  similar  advantages  in 
the  places  adjacent. 

Now,  taking  the  evidence  of  the  three 
putwarees,  who  were  the  village  account- 
ants of  the  lands  adjacent,  and  who  put 
in  and  attested  their  respective  jummah- 
bundees  showing  the  rates  paid  by  almost 
all  the  ryots,  we  think  that  the  principle 
of  the  decision  cited  is  fully  covered  by 
the  evidence  of  such  putwarees,  because  the 
result  of  such  evidence  substantially  is  that 
almost  all  the  ryots  pay  at  the  rate  deposed 
to,  and  therefore  the  majority  are  thus  shown 
to  pay  the  prevailing  rate.  To  expect  that 
a  witness  should  go  farther  and  actually  de- 
pose that  each  and  every  ryot  is  one  of  the 
same  class  as  defendant,  each  holds  lands  of 
a  similar  description  and  with  similar  advan- 
tages in- the  places  adjacent,  would  be  ex- 
pecting far  too  much.  We  think  that  the 
evidence  of  the  putwarees,  corroborated  by 
the  jummah-bundees,  is  sufficient  in  this  case 
I  to  sho\v  that  the  requirements  of  the  law  have 
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been  fulfilled  in  such  a  manner  as  to  en- 
title the  plaintiff  upon  that  evidence  to  en- 
hance the  defendant's  rent  upon  "  some  one" 
of  the  grounds  specified  in  Section  17,  Act  X. 
of  1859,  anc*  In  ^is  case  upon  the  first,  se- 
cond, and  third  grounds. 

On  the  second  ground  of  enhancement, 
viz.,  that  the  value  of  the  produce  has  been 
increased  otherwise  than  at  the  agency  or 
expense  of  the  ryot,  I  have  to  observe  that 
this  point  is  not  seriously  contended  ;  but  be- 
sides that,  there  is  a  rinding  by  the  first  Court, 
which  is  not  displaced  by  the  Lower  Appellate 
Court,  that  the  lands  of  the  defendant  being 
in  the  vicinity  of  the  rail-road,  he  was  in  a 
position  to  sell  the  produce  of  his  lands  to 
greater  advantage,  and  so  the  value  of  his  pro- 
duce was  enhanced,  and  this  would  entitle 
the  plaintiff  to  enhance  his  rents  under  the 
2nd  Clause  of  Section  ij. 

On  the  whole,  I  see  no  error  in  law  in  the 

judgment  of  the  Lower  Appellate  Court,  and 

I  would,  therefore,  dismiss  all  these  thirty — 

Nos.  2890  to  2919  inclusive — special  appeals, 

which  are  admittedly  governed  by  one  and 

the  same  decision — special  appeal  No.  2890 

with  costs,  and  the  others  without  costs,  no 

one  appearing  for  the  respondents  in  those 
cases. 

Jackson,  J, — I  quite  concur  with  Mr. 
Justice  Bay  ley. 

The  only  ground  of  special  appeal  is  that 
there  is  no  evidence  to  support  the  finding 
of  the  Lower  Appellate  Court  that  the  de- 
fendant held  excess  lands,  or  at  a  rate  below 
the  prevailing  rate  paid  by  the  same  class  of 
ryots  for  lands  of  a  simitar  description  and 
with  similar  advantages  in  the  places  ad- 
jacent. 

We  have  looked  to  the  evidence,  and  we 

find  that  there  is  distinct  evidence  that  the 

defendants  held  at  a  rate  below  thit  pre- 
vailing in  the  neighbouihood  an  I  111  every 
other  point  that  the  law  requires. 

i  would  also  dismiss  this  appeal  with  costs. 


The  20th  April  1870. 

Present : 

The  Hon'bie  H.  V.  Bayley  and  J.  P. 
Norman,  Judges, 

Act  XII.  of  1841— Act  I.  of  1845— Certified  pur- 
chaser—Managing member  of  Hindoo  family. 

Case  No.  39  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  /  $lh  Sep- 
tember 1868. 

Toondun  Singh  (one  of  the  Defendants), 

Appellant, 

versus 

Pokh  Narain  Singh  and  others  (Plaintiffs), 

Respondents. 

The  Advocate- General  and  Mr.  J.  W.  B. 
Money,  M outvie  Syud  Murhumut  Hos- 
sein,  and  Moonshee  Mahomed  Yusuf  for 
Appellant. 

Mr.  G.  C.  Paul  and  Baboos  Mohesh  Chun- 
der  Chowdhry,  Mohendro  La  1 1  Shome, 
Grija  Sunkur  Mojoomdar,  an  1  />*  udh  Sein 
Singh  for  Respondents. 

The  repeal  of  Act  X 11.  of  1841  by  Act  1.  of  1845  takes 
away  the  defence  which  the  nominal  purchaser  at  a  sale 
for  arrears  of  revenue  would  have  under  the  former  law 
in  a  suit  by  the  real  purchaser. 

A  purchase  at  a  sale  for  arrears  of  revenue  under 
Act  I.  of  1845  made  by  the  managing  member  of  a 
joint  Hindoo  family  in  his  own  name,  but  on  behalf 
of  the  joint  family,  is  not  affected  by  the  21st  Section 
of  that  Act ;  and  notwithstanding  anything-  contained 
therein,  the  members  of  such  joint  family  may  sue 
to  enforce  rights  acquired  by  them,  under  such  a  pur- 
chase, as  against  the  managing  member,  though  he  is 
the  sole  certified  purchaser. 

Norman,  J. — This  is  an  appeal  from  the 
decision  of  Mr.  Ainslie,  the  Judge  of  Patna. 

The  plaintiffs  allege  that  their  grand- 
father, Omrao  Singh,  had  five  sons,  Gorsahoy, 
Rarasahoy,  Toondun  (the  principal  defend- 
ant),  Bhikaree,  and  Tokhun;  that  during 
the  lifetime  of  the  common  ancestor,  and 
afterwards,  during  the  lives  of  the  fathers 
of  the  plaintiffs,  the  five  brothers  lived  in 
commensality  as  a  joint  family;  that  the 
defendant  Toondun  Singh  was  entrusted 
with  the  management  of  affairs  in  Court 
(Durbar),  the  preparation  of  deeds  and  docu- 
ment-, and  the  payment  of  rent ;  that  the 
phintiffs  managed  the  ancestral,  self-acquir- 
ed, and  farmed  estates;  that  numerous 
[  estates  were  from  time  to  time  purchased  out 
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of  the  joint  funds;  that  plaintiffs  and  de- 
fendant were  ever  in  joint  possession  of  all 
the  properties  till  the  26th  of  Maugh  1268, 
when  the  defendant  took  up  his  residence  in" 
a  house  al  Mahoosa;  that  in  June  1861,  the 
defendant  Toondun  Singh  disputed  the 
plaintiffs  possession  in  Mouzah  Mahomed- 
pore>  and  that  recognizances  binding  several 
parties  t6  keep  their  peace  were  taken  from 
the  defendant  Toondun  Singh,  as  well  as  from 
the  plaintiff  Kashee  Singh,  Gorsahoy  Singh, 
the  father  of  the  plaintiff  Pokh  Narain,  and 
Tokhun  Singh. 

The  plaintiffs  claim  possession  of  43  es- 
tates, besides  brick  and  other  houses,  and 
confirmation  of  possession  of  eleven  other 
properties,  with  mesne-profits  which  for  six 
years  are  computed  at  Rupees  1,09,410. 

The  defendant  Toondun  Singh  in  his 
answer  alleges  that  Omrao  Singh  died  in 
the  full  moon  of  the  month  of  Aughran 
1243  Fuslee,  leaving  as  his  heirs  four  sons, 
Gorsahoy  Singh,  Jukhun  Singh,  Bhikaree 
Singh,  Toondun  Singh,  and  one  grandson, 
Kashee  Singh,  son  of  Ramsahoy  Singh, 
deceased ;  that  after  the  (shrad)  funeral  cere- 
mony, a  dispute  arose,  and  on  the  15th  of 
Maugh  1243  the  family  separated  and  broke 
up  the  commensality,  the  four  sons  personal- 
ly, and  Kashee  Singh  through  his  mother 
and  guardian,  Mussamut  Nawlasoo;  that 
they  divided  the  ancestral  property  amongst 
themselves ;  that  each  took  his  own  share, 
and  made  a  separate  collection  of  his 
own  rent;  that  each  fitted  up  a  separate 
house,  and  had  his  residence  therein, 
and  thus  one  had  nothing  to  do  with  the 
other. 

He  goes  on  to  say  that,  after  the  demise 
of  Omrao  Singh  and  the  separation  in  busi- 
ness, he  attached  himself  to  Meer  Abdoollah, 
the  well-known  banker  at  Patna-,  and  in  this 
position  having  acquired  competence,  pur- 
chased at  an  auction  in  1243  Mouzah  Bazeed- 
pore  Bhawan  for  Rupees  153,  the  annual 
rental  of  which,  as  alleged  by  the  plaintiffs, 
is  upwards  of  Rupees  1 ,000 ;  that  by  good 
fortune  his  business  daily  prospered,  and  by 
raising  loans  the  petitioner,  from  time  to 
time,  without  the  assistance  of  the  plaintiffs 
or  their  ancestor,  himself  acquired  the  dis- 
puted and  other  properties. 

The  Judge  finds  that  the  separation 
in  1243  is  not  proved.  The  first  and  most 
important  question  raised  in  the  appeal  was 
whether  he  was  right  in  coming  to  that 
conclusion. 


There  is  on  the  part  of  the  plaintiffs 
distinct  evidence  that  the  parties  lived  as  a 
joint  family  down  to  the  year  1268.  Many 
of  the  witnesses  are  near  relations  of  the 
famify.  Some  are  co- sharers  with  Toondun 
and  his  brothers  in  some  of  the  properties 
in  dispute.  The  family  dwelling-house  was 
in  Shayestapore.  Toondun  Singh  with  his 
family,  when  not  at  Patna,  used  to  reside 
in  the  house  which  was  his  father's  down 
to  1268.  And  though  in  that  year  he  re- 
moved with  his  younger  wife  in  a  house  at 
Mahoosa,  his  elder  wife  still  continues  to 
reside  in  the  old  family-house,  the  other 
members  of  the  family  living  in  houses  in 
the  same  compound.  The  plaintiffs  produce 
accounts  kept  by  Bundhoo  Lall  as  Dewan 
of  the  joint  family :  these  accounts  contain 
entries  relating  to  the  properties  in  dispute  as 
being  part  of  the  joint  estate. 

The  defendant  has  called  witnesses  to 
prove  that  he  and  his  brothers  separated  in 
1245  within  two  months  after  the  death  of  bis 
father.  The  Judge  disbelieves  the  evidence 
of  these  witnesses.  He  shows  that  there  is 
no  statement  that  there  had  been  any  quar- 
rel or  any  motive  for  separation  at  the  time 
when  it  is  alleged  to  have  taken  place:  that 
two  of  the  parties.  Kashee  and  Tokhun, 
were  infants,  and  Toondun  himself  under 
twenty  years  of  age  at  ihe  time;  that  there 
are  discrepancies  in  the  evidence  of  the 
witnesses,  and  he  adverts  to  several  in- 
stances of  dealing  with  property  now  alleged 
to  be  separate,  which  are  quite  inconsistent 
with  the  theory  that  it  was  so. 

The  plaintiffs'  story  is  that  money  was 
remitted  from  the  joint  treasury  at  Sha- 
yestapore to  Patna,  and  that  from  money 
so  remitted  Toondun  Singh  purchased 
property,  from  the  profits  of  which  the 
whole  of  that  now  in  dispute  has  been 
accumulated.  It  is  very  remarkable  that 
Toondun  Singh  does  not  allege  that  he 
was  -employed  in  any  capacity  in  which 
he  earned,  or  ever  could  have  earned, 
money,  either  as  wages  or  otherwise  by  his 
own  labor.  His  account  of  the  origin  of 
his  fortune  is  more  remarkable  than  credible. 
He  says  that,  in  the  year  1 243,  he  acquired 
Bazeedpore  by  purchase  for  the  sum  of 
Rupees  153. 

His  witness  Jeebun  Singh  says : 
"  1  know  Toondun  Singh.  He  used  to 
"  live  at  Meer  Abdoollah's.  He  used  to 
"  study  there,  and  was  a  friend  of  the 
"  family.     Ukmun  Singh  of  Burhooah  came 
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to  me  from  Buktearpore,  and  said  he  was 
going  to  take  the  lease  of  Undowlee  from 
Meer  Abdoollah.  We  both  came  and  put 
up  at  Meer  Reza  All's  house  in  Dogllee- 
ghat.  We  both  went  to  M«er  Abdool- 
lah's.  I  said  to  Toondun  Singh — *  Do  you 
get  the  lease  of  Undowlee  for  Ukmun 
Singh/  He  succeeded  in  gelling  the  lease, 
and  Ukmun  Singh  gave  him  Rupees  100 
or  125  as  a  gratification.  At  the  same 
time,  Gendhun  Singh  of  Ooranpore  took 
the  lease  of  Buthooana,  and  he  gave  Toon- 
dun  Singh  Rupees  1 50  for  his  trouble.  I 
saw  both  sums  paid.  Toondun  Singh  said — 
*  These  rupees  will  come  well  in  hand  for 
purchase  of  Bazeedpore/  " 

Boodhun  Singh  repeats  the  same  story  in 
almost  the  same  words. 

The  events  spoken  of  are  said  to  have 
taken  place  in  Srabun  1243 — 33  years  ago. 
That  Toondun  Singh,  then  a  very  young 
man,  residing  in  the  house  of  Meer  Abdool- 
lah, not  a  mookhtear  or  gomashta,  or  ap- 
parently employed  by  him  in  any  way, 
should  have  received  considerable  sums  of 
money  as  presents  from  persons  to  whom 
Meer  Abdoollah  granted  leases,  is  in  itself 
not  very  probable.  That  he  should  have 
received  two  such  sums  from  different  peo- 
ple in  respect  of  two  distinct  and  separate 
transactions  in  one  day  is  still  more  extra- 
ordinary. 

We  are  asked  to  believe  this  on  the  evi- 
dence of  two  witnesses,  each  of  whom  pro- 
fesses to  have  been  present  when  both  sums 
were  paid. 

As  regards  Ukmun  Singh,  the  witness 
Boodhun  Singh  says  that  he  is  related  to  him 
and  Jeebun  Singh  ;  that  Ukmun  Singh 
came  to  him  at  Buktearpore,  and  said  he  was 
going  to  take  the  lease  of  Undowlee,  and 
that  they  went  together  to  Patna.  There 
is  not  any  explanation  of  the  presence  of 
these  men  when  Gendhun  Singh  got  his 
lease  from  Meer  Abdoollah,  and  paid  Rupees 
too  or  125  to  the  defendant.  Except  as 
regards  Boodhun  Singh's  alleged  relationship 
to  Ukmun  Singh,  the  witnesses  are  ap- 
parently not  connected  either  with  Toondun, 
the  receiver,  Ukmun  and  Gendhun,  the 
payers  of  the  money,  or  Meer  Abdoollah, 
the  banker. 

The  witnesses,  as  well  as  Ukmun  and 
Gendhun,  all  lived  at  a  distance  from 
Patna.  The  residences  of  the  witnesses 
were    not    near    to    the    houses    of    either 


Gendhun  Singh  or  Ukmun  Singh.  When 
produced  afier  an  interval  of  thirty-three 
years,  they  detail  the  same  story  in  almost 
the  same  words. 

Jeebun  Singh  recollects  "that,  on  receiving 
the  money,  Toondun  Singh  said  it  would 
come  well  in  hand  for  the  purchase  of  Bazeed- 
pore.  Now,  it  is  very  improbable  that  Toon- 
dun Singh  wrould  have  said  any  thing,  in  ihe 
presence  of  persons  from  whom  he  was  re- 
ceiving fees  for  the  grant  of  what  one  must 
suppose  to  have  been  advantageous  leases 
from  Meer  Abdoollah,  as  to  an  intended  pur- 
chase of  a  property,  the  income  of  which  is 
Rupees  i,ocg  per  annum  at  any  price  which 
would  be  in  any  way  represented  by  the  250 
rupees  which  he  was  then  receiving. 

But  that  is  not  all.  Jeebun  says  this  con- 
versation took  place  in  Srabun.  The  last  day 
of  Srabun  1243  was  tne  26tn  August.  But 
on  reference  to  the  record,  we  find  that  the 
sale  of  Bazeedpore  did  not  take  place  till  the 
5th  of  October.  Toondun  Singh  did  not 
lender  himself  as  a  witness  to  prove  these 
transactions  either  before  the  Judge  or  the 
Subordinate  Judge.  It  is  indeed  a  most 
significant  fact  that  Toondun  Singh  did  not 
produce  any  account  containing  any  entries 
relating  either  to  the  original  purchase  of 
Bazeedpore,  or  to  any  of  the  properties  al- 
leged to  have  been  separate  property.  He 
has  been  brought  up  and  trained  in  the  house 
of  a  great  banker;  and  it  is  impossible  to 
suppose  that  he  does  not  possess  accounts  of 
the  numerous  and  valuable  properties  which 
have  been  from  time  to  time  acquired  by 
him. 

The  only  books  produced  are  the  books 
kept  by  Bundhoo  Lall  of  rents  received  in- 
to the  common  treasury  of  the  family  at  Sha- 
yestapore.  These  books  are  admitted  to 
contain  entries  relating  to  all  the  properties 
in  dispute.  They  are  said  to  contain  en- 
tries in  the  handwriting  of  Toondun  Singh 
himself.  But  whether  that  is  so  or  not,  he 
has  neiihcr  himself  denied  as  a  witness  on 
oath,  that  they  are  the  books  containing  the 
family  accounts,  nor  has  he  ventured  to  call 
Bundhoo  Lall,  though  Bundhoo  Lall  is  said  to 
be  still  in  his  service,  or  at  any  rate  alive  and 
available. 

The  case  has  been  very  carefully  tried  by 
the  Judge.  In  order  to  test  the  truth  of  the 
plaintiff's  and  defendant's  stories,  respectively, 
in  several  instances,  the  details  of  dealing  by 
members  of  the  family  with  specific  portions 
of  the  property  were  minutely  examined  by 
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him,  and  in  all  cases  such  examination  result- 
ed in  strengthening  the  Judge's  conviction 
of  the  truth  of  the  plaintiff's  statement  that 
there  had  been  no  such  separation  in  1243,  as 
alleged  by  the  defendant. 

Mr.  Money  went  into  the  details  of  several 
of  the  purchases  to  show  that  they  were  sepa- 
rate. One  of  them,  Jaffir  Chuck,  was  bought 
in  the  names  of  Gorsahoy  and  the  defendant 
Toondun  Singh.  But  the  property  had 
been  originally  mortgaged  to  Omrao  Singh, 
the  ancestor.  After  his  death,  a  suit  had 
been  brought  against  his  four  sons  and  his 
grandson  Kashee,  in  which  the  mortgage 
was  declared  to  be  invalid.-  From  this 
decision  the  brothers  appealed.  Pending 
the  appeal,  Gorsahoy  and  Toondun  bought 
the  rights  of  the  respondent,  the  plaintiff 
jn  that  suit.  But  they  do  not  appear  to 
fcave  bought  up  the  right  of  their  co-appel- 
lants. The  inference  would  seem  to  be 
$trong  that  they  bought  for  the  joint  family. 

The  purchase  of  Nurchowur  has  been 
discussed  by  the  Judge,  and  we  have  no- 
thing to  add  to  what  he  has  said  on  the 
subject.  In  all  the  other  cases  examined 
by  Mr.  Money,  the  inference  was  the  same ; 
except  in  one  case  when  there  was  reason 
to  suppose  that  evidence  had  been  manu- 
factured. 

The  strong  point  in  favor  of  Toondun 
Singh  is  that  of  possession.  It  is  certainly 
Strange  that  he  should  have  contrived  to 
get  possession  of  all  the  properties  in  suit, 
and  have  been  allowed  to  retain  possession 
from  1 86 1,  apparently,  without  interference, 
till  the  commencement  of  this  suit  in  Ja- 
nuary 1868.  The  suit  is  not  brought  till 
after  the  death  of  Gorsahoy,  and  even  when 
it  was  commenced,  Tookun,  the  sole  surviv- 
ing brother,  did  not  join  as  a  co-plaintiff, 
though  he  has  since  brought  a  separate  suit. 
If  the  defendant's  story  that  they  were 
dispossessed  in  1861  is  true,  it  is  a  strange 
thing  that  the  family  should  have  continued 
apparently  on  friendly  terms,  and  indeed 
according  to  the  defendant's  story  they  pur- 
chased property,  for  instance,  Chuck  Alrikee, 
jointly  as  late  as  1864.  Possibly,  however, 
the  power  which  Toondun  had  acquired  by 
his  superior  energy  and  opportunity,  and  by 
taking  all  the  purchases  and  paying  all  the 
Government  revenue  in  his  own  name,  may 
have  enabled  him  to  persuade  the  tenants  of 
the  properties  that  he  was  the  sole  owner; 
and  the  long  delay  in  bringing  the  suit  may 
be  explained  by  the  reluctance  of  the  bro- 


thers to  bring  a  suit  against  that  member  of 
the  family  to  whose  intelligence  and  enter- 
prise the  family  might  have  justly  thought 
theyjDwed  their  present  prosperity. 

No  doubt,  a  strong  inference  in  favor  of 
the  defendant  arises  from  the  acquiescence 
of  the  family  in  the  dispossession  for  so  long 
a  time.  But  I  am  not  prepared  to  say  that 
\  such  inference  ought  to  prevail  against  the 
evidence  on  which  the  Judge  has  based  his 
decision,  especially  if  we  regard  the  practice 
in  native  families  of  leaving  almost  all  matters 
in  the  hands  of  one  and  only  one  acknowledg- 
ed Kurta,  or  head  of  the  joint  family. 

The  only  remaining  question  was  that  ar- 
gued by  the  Advocate- General  as  to  the  pro- 
perty purchased  by  Toondun  Singh  in  his 
own  name  at  sales  for  arrears  of  Government 
revenue. 

Item  No.  y,  8  annas  of  Mahoosa,  was  pur- 
chased prior  to  the  passing  of  Act  XII.  of 
1841  at  a  sale  for  arrears  of  Government 
revenue  under  Regulation  XL  of  1823.  It 
is  admitted  that  the  Regulation  in  question 
contains  no  provision  which  can  affect  the 
rights  of  the  plaintiff  in  the  present  suit. 
The  19th  and  20th  Sections  of  that  Regula- 
tion empowered  the  Government  in  case  of  a 
benamee  purchase  (0  annul  or  cancel  the  sale 
and  to  dispossess  the  purchaser. 

As  to  the  purchases  made  after  the  passing 
of  Act  XII.  of  1841,  Section  22  of  Act  XII. 
of  1841  provides  "that  any  suit  brought  to 
"  oust  a  certified  purchaser  as  aforesaid  on 
"  the  ground  that  the  purchase  was  made  on 
"  behalf  of  another  person  not  the  certified 
"  purchaser,  though  by  agreement  the  name 
"  of  the  certified  purchaser  was  used,  shall 
"  be  dismissed  with  costs."  Act  XII.  of  184 1 
was  repealed  by  Act  I.  of  1845,  and  it  has 
been  decided,  and  we  think  rightly  decided, 
by  Mr.  Justice  Dwarkanath  Mitter,  Volume 
XL,  Weekly  Reporter,  page  382,  that  by 
such  repeal  the  defence  which  the  nominal 
purchaser  would  have  had  in  a  suit  by  the 
real  purchaser  is  taken  away. 

Then  comes  a  question  as  to  a  purchase 
of  6  annas  of '  Moheshpore  made  by  the. 
defendant  Toondun  Singh  at  a  sale  for 
arrears  of  Government  revenue  after  the 
passing  of  Act  I.  of  1845. 

The  case  of  a  purchaser  at  a  sale  for  ar- 
rears of  Government  revenue  made  by  the 
manager  of  a  joint  Hindoo  family  in  his  own 
name  on  behalf  of  the  joint  family  does  not 
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appear  to  be  expressly  provided  for  by  Section 
21  of  Act  I.  of  1845,  and  it  would  only  be  by 
forced  construction  that  such  a  case  could 
be  brought  within  the  terms  of  that  Section. 
The  Section  is  a  penal  one,  and  should,  we 
think,  be  construed  strictly. 

The  words  are:  "Any  suit  brought  to 
"  oust  the  certified  purchaser  as  aforesaid  on 
"  the  ground  that  the  purchase  was  made  on 
"  behalf  of  another  person,  not  the  certified 
"  purchaser,  though  by  agreement  the  name 
"  of  the  certified  purchaser  was  used,  shall  be 
"  dismissed  with  costs." 

I  think  it  must  be  taken,  as  found  as 
a  fact,  that  the  purchase  of  Moheshpore 
was  made  by  Toondun  Singh  as  manag- 
ing member  of  the  joint  family  on  be- 
half of  himself  and  the  other  members  of 
the  family.  The  suit  is  not  brought  against 
Toondun  Singh  on  the  ground  that  the 
purchase  was  made  on  behalf  of  another  per- 
son, and  not  of  himself.  The  purchase  was, 
in  fact,  admittedly  made  by  him  on  his  own 
behalf,  though  others  may  be  interested  with 
him.  The  suit  is  not  brought  to  oust  him, 
but  to  establish  the  rights  of  his  co-sharers 
as  joint  owners  with  him.  The  language  of 
Section  36  of  Act  XI.  of  1859  is  different 
from  that  of  Section  21  of  A&  I.  of  1845. 
Words  are  introduced  in  the  former  enactment 
which  may  probably  include  the  case  of  a 
purchase  by  the  managing  member  of  a 
joint  family  in  his  own  name.  It  stands  as 
follows :  "  Any  suit  brought  to  oust  the  cer- 
"  tified  purchaser  as  aforesaid  on  the  ground 
*'  that  the  purchase  was  made  on  behalf  of  an- 
*'  other  person  not  the  certified  purchaser,  or 
*'  on  behalf  partly  of  himself  and  partly  of 
"another  person,  though  by  agreement  the 
*'  name  of  the  certified  purchaser  was  used, 
"  shall  be  dismissed  with  costs.1' 

On  the  whole,  we  are  of  opinion  that  a 
purchase  at  a  sale  for  arrears  of  revenue, 
under  Act  I.  of  1845,  ma(^e  by  the  managing 
member  of  a  joint  Hindoo  family  in  his  own 
name,  but  on  behalf  of  the  joint  family  is  not 
affected  by  the  21st  Section  of  that  Act, 
and  that,  notwithstanding  anything  contained 
therein,  the  members  of  such  joint  family 
may  sue  to  enforce  rights  acquired  by  them 
under  such  a  purchase  as  against  the  manag- 
ing member,  though  he  is  the  sole  certified 
purchaser. 

The  result  is  that,  in   my  opinion,   the 
appeal  must  be  dismissed  with  costs. 

Bay  ley,  J.,  concurred. 
Vol.  XIII. 


The  20th  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Appeals— Registration  under  Section  341,  Act 

VIII.  of  1859. 

Case  No.  2021  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  14th  May 
1869,  affirming  a  decision  of  the  Sudder 
Moorisiff  of  thai  District,  dated  the  jrst 
July  1868. 

Syud  Jaffur  Hossein  and  another  (Plaintiffs), 

Appellants, 

versus 

Shaikh  Mahomed  Ameer  and  others  (Defend- 
ants), Respondents. 

m 

Mr.  R.  E.  Twidale  for  Appellants. 

Moonshee  Mahomed  Yusufiox  Respond- 
ents. 

A  Jud^e  has  power  to  reject  an  appeal  after  it  has 
been  registered  under  Section  341,  Code  of  Civil  Pro- 
cedure, whether  there  has  or  has  not  been  fraud  on  the 
part  of  the  appellant ;  such  registration  not  having  the 
force  of  a  conclusive  judicial  determination  between  the 
parties  upon  the  question  as  to  whether  the  appeal  has 
been  filed  within  time  or  not. 

Mitter,  J. — The  facts  out  of  which  this 
special  appeal  has  arisen  are  briefly  these  : — 

The  special  appellant  preferred  a  regular 
appeal  to  the  Judge  of  Patna  against  a  deci- 
sion of  one  of  the  subordinate  Courts.  The 
appeal  was  registered  under  Section  34 1  of  the 
Code  of  Civil  Procedure,  and  the  respondent 
was  duly  summoned  to  support  his  decree. 
On  the  day  of  hearing,  it  was  pointed  out  to 
the  Judge  that  the  date  of  the  delivery  of 
the  stamp  required  for  obtaining  a  copy  of 
the  judgment  of  the  Lower  Court  had  been 
tampered  with,  and  that,  if  the  real  date  were 
taken,  the  appeal  would  be  out  of  time.  The 
Judge  has  come  to  the  conclusion  that  this 
was  really  the  case,  and  he  has,  accordingly, 
dismissed  the  appeal  with  costs. 

The  special  appellant  contends  that  the 
Judge  had  no  power  to  dismiss  the  appeal 
after  it  had  been  once  registered  under  Sec- 
tion 341 ;  and  he  further  urges  that,  although 
the  Judge  is  correct  in  his  finding  as  to  the 
real  date  of  the  delivery  of  the  stamp,  the  ap- 
peal would  be  still  within  time,  inasmuch  as 
it  was  really  filed  on  a  date  earlier  than  that 
shown  by  the  Judge's  endorsement. 
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We  think  that  both  these  objections  are 
utile. 

In  the  first  place,  it  is  doubtful  whether 
a  special  appeal  would  lie  in  such  a  case. 
The  Judge  has  used  the  words  "  I  dismiss 
the  appeal,"  it  is  true ;  but  the  real  meaning 
of  his  order  is  that  the  appeal  should  be  re- 
moved from  the  file  as  having  been  presented 
improperly,  /'.  e.,  after  the  period  prescribed 
by  the  law  had  expired.  The  appeal  has  not 
been  decided  upon  the  merits,  and  conse- 
quently the  Lower  Appellate  Court  can 
hardly  be  said  to  have  committed  an  error 
in  law,  which  "  may  have  produced  an  error 
in  the  decision  of  the  case  upon  the  merits" 

But  whether  we  treat  this  case  as  an 
ordinary  special  appeal  or  as  a  motion,  it 
appears  clear  that  the  special  appellant  is 
pot  entitled  to  the  relief  he  seeks. 

We  will  dispose  of  the  second  ground  of 
special  appeal  first,  in  order  to  see  how  the 
facts  of  the  case  really  stand  before  us. 

With  reference  to  this  ground,  we  observe 
that  the  special  appellant  has  not  filed  any 
evidence  to  support  it.     No  affidavit  of  the 
facts    is    forthcoming,    and    we   are   simply 
asked  by  the  pleader  to  direct  an  enquiry  on 
the  point.      Now,  this  fact  was  never  mooted 
in  the  Court  below,  for  the  contention  raised 
before  the  Judge  appears  to  have  been  con- 
fined to  the  date  of  the  filing  of  the  stamp. 
Whether  the  endorsement  on  the  back  of  the 
memorandum   of  appeal  is  conclusive  evi- 
dence as  to  the  date  of  its  presentation  or 
not,  it  is  perfectly  clear  that  there  is  nothing 
on  the  record  as  it  now  stands  before  us  to 
contradict  it.     It  was  made  under  the  provi- 
sions  of   Section    341,   which   peremptorily 
requires  that  the   date  of  the  presentation 
of  every  appeal  should  be  endorsed  on  the 
back    of    the    memorandum.    The   special 
appellant  has  not  even  attempted  to  show 
that  there  are  any  reasonable  grounds  for 
thinking  that  this  endorsement  is  not  correct, 
and  the  conclusion  is,  therefore,  inevitable 
•that  the   appeal   was   really   filed   after  the 
time  prescribed  had  elapsed. 

Returning  now  to  the  first  ground  of 
special  appeal,  we  observe  that  it  resolves 
itself  into  two  distinct  questions,  namely, 
first,  whether  the  Judge  had  any  power  to 
reject  the  appeal  after  it  had  been  once  re- 
gistered under  Section  341,  supposing  that 
ihere  was  no  fraud  on  the  part  of  the 
appellant; and,  secondly*  whether,  if  the  Judge 


had  such  a  power,  the  appellant  was  really 
guilty  of  the  fraudulent  alteration  above  re- 
ferred to. 

We  are  of  opinion  that  both  these  ques- 
tions ought  to  be  answered  in  the  affirma- 
tive. 

As  to  the  first  question,  it  is  clear  that 
the  registration  of  an  appeal,  under  Section 
341,  is  a  proceeding  of  a  purely  ministerial 
character.  It  is  true  that  there  must  be  an 
enquiry  under  that  Section  as  to  whether 
the  appeal  has  been  filed  within  time  or  no% 
before  it  is  registered  in  the  register  of  ap* 
peals;  but  this  enquiry  may  be  conducted 
either  by  the  Judge  of  the  Appellate  Court 
himself  or  by  an  officer  of  that  Court, 
which  last  mentioned  individual  must  neces- 
sarily be  an  officer  entrusted  with  minis- 
terial duties  only.  The  words  of  the  Sec- 
tion are  as  follow : — 

•'  When  a  memorandum  of  appeal  is  pre- 
"  sented  in  the  prescribed  form  and  within 
"  the  time  allowed^  the  Appellate  Courts 
'*  or  the  proper  officer  of  that  Court >  shall 
"  endorse  thereon  the  date  of  presentation, 
"and  shall  register  the  appeal  in  a  book 
"  kept  for  the  purpose,  and  called  the  regis- 
"  ter  of  appeals." 

Why  then  are  we  to  ascribe  to  such  a 
registration  the  force  of  a  conclusive  judi- 
cial determination  between  the  parlies  upon 
the  question  as  to  whether  the  appeal  has 
been  filed  within  time  or  not  ?  How  again 
are  we  to  reconcile  this  conclusion  with 
the  universal  rule  of  law  that  no  man  can 
be  prejudiced  by  an  order  which  is  passed 
in  his  absence,  unless  he  has  wilfully  neg- 
lected to  appear?  The  law  requires  thai 
appeals  must  be  filed  within  a  fixed  time; 
and  it  is  perfectly  clear  that  this  provision 
has  been  made,  not  for  the  convenience  of 
the  Appellate  Court,  or  of  the  officer  whose 
duty  it  is  to  register  appeals  under  Section 
311,  but  for  the  benefit  of  the  respondent, 
who  is  justly  entitled  to  be  protected  from 
the  troubles  and  anxieties  of  an  indefinitely 
prolonged  litigation.  Why  then  are  we  to 
suppose  that  the  respondent  can  be  deprived 
of  this  benefit  by  anything  that  may  be 
done  in  his  absence  by  a  mere  ministerial 
officer  of  the  Court  either  through  mistake 
or  otherwise?  Suppose,  for  instance,  that 
an  appeal  is  filed  more  than  12  years  after 
the  date  of  the  Lower  Court's  judgment,  and 
suppose  also  that  it  is  registered  by  the 
proper  officer  either    through    inadvertence 
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or  collusion,  can  it  be  contended  for  one 
moment  that  the  respondent  would  not  be 
allowed,  even  in  such  a  case,  to  come  for- 
ward and  show  that  the  appeal  ought  never 
to  have  been  registered  at  all  ?  This,  no 
doubt,  is  an  extreme  case  of  the  kind,  but 
it  shows  very  clearly  what  is  the  real  value 
of  a  registration  under  Section  341. 

We  do  not   wish,   however,   to   rest   our 
decision  on  this  ground,  as  there  is  a  case 
deciied  by  a  Division  Bench  of  this  Court, 
which  jnav,  to  a  certain  extent,  be  thought 
to  militate  against  our  view.     According  to 
the  facts  stated  above,  we  see  no  reason  to 
interfere    with    the    conclusion    which    the 
Judge  has  arrived   at   on   the   question   of 
fraud  ;  and  if  we  once  introduce  this  element, 
this  appeal  must  necessarily  fail.     All  Courts 
of  justice    have  an  inherent   power   to   pre- 
serve the  purity  of  their  own  files.     Without 
such  a  power  their  proceedings  would    be 
valueless,  and  their  records  would  be   en- 
cumbered  with  any  thing  and  every  thing 
which  fraudulent  and  designing  men  might 
choose  to  place  upon  them.     The  case  of  \ 
Shib  Narain  Ghose  versus  Hulodhur  D^ss, 
reported   in   6    Moore,   page   207,    appears 
to    me    to    be    conclusive    on    this    point. 
In  that  case,    the   appellant   had    obtained 
special  leave  to  appeal   to  Her  Mijesty  in 
Council  on  an   ex  parte   application.      The 
respondent  came  forward  and  filed  a  counter- 
petition   asking   the   Lords  of   the   Judicial 
Committee  to  dismiss  the  appeal  upon  the 
ground  that  the  facts  stated  in  that  applica- 
tion were  false.     Their  Lordships  held  that 
the  respondent  had, "as  a  matter  of  course," 
the  right  to  present  such  a  counter-petition, 
and  they  dismissed  the  appeal  then  and  there 
without  entering  into  the  merits.     It  is  true 
that  the  question  of  time  was  not  raised  in 
this  case;  but  the  principle  involved  is  the 
same.     Fraud  vitiates  the  most  solemn  pro- 
ceedings- of    Courts  of   justice,    and    every 
Order  procured  by   fraud   must   be  treated 
as  an  absolute  nullity    as    soon    as    it    is 
discovered.     There  is  no  difference  on  this 
point   between   the   powers   of  the  Judicial 
Committee  and  those  of  the  ordinary  Courts 
of  justice  in  this  country.     But  at  any  rate, 
if  the  order  passed   by  their  Lordships   in 
the  case  just  now  quoted  was  just  and  proper, 
the  order   passed   by  the  Lower  Appellate 
Court  in  this  case  cannot  but  be  regarded 
as  equally   just  and  proper.     We  have   no 
doubt   that    the   appellant   is  guilty   of   the 
fraud  which  has  been  imputed  to  him,  and 
we  look  upon  his  plea  as  to  the  date  of  his 


filing  the  appeal  as  a  mere  subterfuge  to  get 
rid  of  the  Judge's  finding  on  that  point. 

We  dismiss  this  appeal  with  costs. 


The  20th  April  1870. 

Present : 

The  Hon'ble  J.   P.   Norman,   J.   B.   Phear 
and  Dwarkanath  Mitter,  Judges, 

Contracts  (D.  P.  W.)— Bonds— Stamps— Ac 

XVIII.,  1869. 

Reference  to  the  High  Court  by  the  Finan* 
cial  Commissioner  of  Oudh  (Letter  No. 
1 1 08,  dated  the  qth  February  1870). 

Anonymous. 

A  contract  taken  by  the  Department  of  Public 
Works  for  the  execution  of  works  falls  within  Article 
ti,  Schedule  II.,  Act  XVIII.  of  1869,  and  must  bear  a 
stamp  of  8  annas. 

Where  a  contractor's  sureties  give  bonds  for  the 
performance  by  him  of  his  agreement,  the  bonds  are 
chargeable  with  duty  under  Article  V.,  Schedule  I.  - 

Reference. — The  Department  of  Public 
Works  is  in  the  habit  of  taking  from  its 
Contractors  contracts  supported  by  collateral 
security-bonds.  When  Act  X.  of  1862 
was  in  force,  there  was  no  question  as  to 
the  clauses  under  which  these  deeds  were; 
assessable  with  stamp-duty.  The  contract 
was  provided  for  by  Article  XYTIL,  Schedule 
A,  as  an  obligation  for  the  due  execution  of 
a  zuork,  and  the  security-bond  was  liable 
to  stamp-duty  as  a  bond  (under  Article  XII., 
Schedule  A)  for  a  conditional  payment  of  a 
certain  sum  of  money. 

2.  The  requirements  of  the  Stamp  Act 
in  respect  of  the  contracts  are  not  so  clear- 
ly expressed  in  Act  XVIII.  of  1869,  and 
it  would  appear  that  the  deeds  above  re- 
ferred to  are  liable,  under  the  existing  law, 
to  a  very  much  lighter  stamp-duty  under 
Act  X.  of  1862. 

3.  There   appears    to  be   no   doubt   that 
the  bond  taken  by  the  Department  of  Public 
Works  as  collateral  security  is  liable,  under 
Article  XX  ,  Schedule  II.,  Aft  XVIII.  of  1869, 
to  a  uniform  stamp-duty  of  2  rupees. 

4.  But  as  to  the  contract  itself  there  is 
greater  difficulty,  and  the  point  is  whether 
this  deed  comes  under  Article  XII.,  Sche- 
dule I.,  as  a  bond  for  the  performance  -of  an 

0 


354 


Civil 


THK   WEEKLY   R1POKTBR. 


Rulings.        [Vol.  XIII 


office  (not  a  work  as  provided  for  by  the  old 
law),  or  under  Article  IV.,  Schedule  II.,  as 
an  agreement  not  otherwise  provided  for. 

5.  As  many  deeds  of  contracts  are,  from 
time  to  time,  taken  on  behalf  of  Govern- 
ment, and  not  unfrequently  made  subject  for 
enquiry  in  Courts  of  justice,  the  moot  point 
as  to  the  stamp-duty  required  for  them  is 
of  such  importance  as  justifies  my  referring 
the  matter  for  a  decision  which  shall  have 
the  force  of  law. 

Judgment  of  the  High  Court. 

Norman,  J.— It  appears  to  me  that  ihe 
contract  for  the  execution  of  works  referred 
to  in  the  4th  paragraph  of  the  letter  No. 
1018  from  the  Financial  Commissioner  of 
Oudh,  falls  within  Article  XL,  Schedule  II. 
of  A&  XVII L  of  1869,  and  must  be  stamped 
with  a  stamp  of  8  annas. 

I  would  observe  that  the  bonds  mentioned 
in  paragraph  3  of  the  same  letter  do  not 
appear  to  me  to  fall  within  Article  XX.  of 
Schedule  II. 

That  Clause  seems  to  provide  for  cases 
where  the  performance  of  the  act  has  been 
secured  by  ssme  instrument  previously  exe- 
cuted. The  Clause  would  apply  if  a  bond 
were  taken  from  the  Contractor,  and  bonds 
by  way  of  collateral  security  from  sureties. 
In  such  cases,  the  ad-valorem  duty  would  be 
paid  on  the  principal  instrument,  and  the 
bonds  of  the  sureties  would  be  impressed 
with  stamps  of  Rupees  2  each.  The  per- 
formance of  an  act  cannot  be  said  to  be 
secured  by  a  mere  agreement  to  do  it. 

It  seems  to  me  that  in  the  case  put  by  the 
Financial  Commissioner,  where  the  Contract- 
or enters  into  a  simple  agreement,  and  his 
sureties  give  bonds  for  the  performance  of 
that  agreement  by  him,  the  bonds  are  charge- 
able with  duty  under  Article  V.,  Schedule  I. 

Phear,  J. — I  am  of  the  same  opinion. 
But  I  would  observe  that  as  the  form  of  the 
contract  is  not  sent  to  us,  we  cannot  say 
which  of  the  alternatives  it  falls  under.  In 
these  cases,  the  Contractor  often  by  the 
terms  of  the  principal  contract  binds  himself 
to  the  performance  of  the  work  under  a 
penalty  for  default,  and  when  he  does  so, 
probably  that  contract  would  be  liable  to 
ad-valorem  duty  either  as  a  bond,  or  as  a 
promissory  note  payable  otherwise  than  on 
demand. 

Mitter,  J. — I  am  of  the  same  opinion. 


The  20th  April  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Leracy— Limitation— Clause  11,  Section  a,  Act 

XVI.,  1859. 


Case  No.  246  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  thi  24- 
Pergunnahs,  dated  the  5th  August*  s86g. 

Pro3unno  Chunder  Roy  Chowdhry  (Defend- 
ant), Appellant, 

versus 

Gyan  Chunder  Bose  and  another  (Plaintiffs), 

Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboos  Sreenath  Doss  *x\<\  Ashoolosh  Dhur 

for  Respondents. 

R  by  his  will  gave  the  whole  of  his  property  to  feis 
brothers,  making  a  specific  provision  of  4,000  rupees 
for  one  of  his  daughters  (the  mother  of  the  plamtiffs) 
which  was  to  remain  as  amanut  in  the  family  treasury, 
yielding  her  interest,  if,  and  till,  she  gave  birth  to  a  mate 
child,  when  she  should  also  have  200  befgahs  of  land. 
Shortly  after  this  the  testator  died,  and  the  elder  of  the 
plaintiffs  was  born .  The  mother  having  since  died  with- 
out drawing  the  principal  or  taking  the  allotment  of  land, 
and  the  manager  of  the  family  estate  having  refused 
to  give  the  plaintiffs  their  due,  they  sued  to  recover  what 
was  left  to  their  mother. 

Held  that  this  was  a  suit  for  a  legacy,  and  that 
Clause  1 1,  Section  1,  Act  XIV.  of  1859,  applied  so  far  as 
the  claim  for  the  money  was  concerned ;  and  that  the 
cause  of  action  to  the  plaintiffs  accrued  at  the  time  of 
the  birth  of  the  elder  plaintiff,  when  his  mother  became 
immediately  entitled  to  the  principal  sum  of  money 
and  to  the  land. 

Jackson,  7.— This  was  a  suit  by  Gyan 
Chunder  Bose  and  Moheet  Chunder  Bose, 
sons  of  a  lady  named  Bhoobun  Mohinee, 
who  was  one  'of  the  two  daughters  of  the 
late  Roy  Kaleenath  Chowdhry.  They  sued 
Prosunno  Chunder  Roy  Chowdhry,  who  Is 
the  guardian  of  the  minor  adopted  sons  of 
the  fate  Roy  Mothoora  Nath  Chowdhry,  to 
recover  a  principal  sum  of  Rupees  4>cco1 
and  also  200  beegahs  of  land  and  an  allow- 
ance at  the  rate  of  50  rupees  a  month,  all 
of  which  they  alleged  to  be  due  to  them 
under  the  will  of  Roy  Kaleenath  Chowdhry. 

It  seems  that  this  Roy  Kaleenath  Chow- 
dhry  by  his  will,  dated  the  30th  Kanic 
1247,  disinherited  his  wife  and  daughters 
and   possible  daughters'   sons,   who   would 

d 


1870.] 


Civil 


THE    WEEKLY    REPORTER. 


Rulings, 


355 


have  been  his  heirs  by  Hindoo  Law,  and 
gave  the  whole  of  his  property  to  his 
brothers,  providing,  however,  that  the  widow 
and  the  two  daughters  should  have  a  "month- 
ly allowance  and  maintenance  as  provided 
below  ;  "  and  the  specific  provision  made  for 
Bhoobun  Mohinee,  the  mother  of  the  plaint- 
iffs, was  that  she  should  get  4,000  rupees, 
but  that,  until  she  had  a  male  child,  the 
principal  should  remain  as  amanut,  which 
is  commonly  rendered,  deposit,  in  the  sircar, 
that  is,  in  the  family-treasury,  and  that 
she  should  get  only  the  interest,  and  that 
when  she  gave  birth  to  a  male  child,  she 
should  also  have  200  beegahs  of  land. 

The  plaint  alleged  that,  the  testator 
having  died  very  shortly  after  making  this 
will,  the  elder  of  the  plaintiffs,  Gyan 
Chunder,  was  born  in  Pous  1247,  that  is, 
within  about  6  weeks  after  the  date  of  the 
will  ;  and  it  was  also  alleged  that  the  execu- 
tors had  commenced  paying  the  mother  the 
interest  and  monthly  allowance  provided 
by  the  will  at  the  time  of  Gyan  Chunders 
birth.  It  is  alleged,  however,  that  the 
mother  had  never  drawn  the  principal 
money,  nor  taken  the  2co  beegahs  of  land 
by  distinct  allotment ;  that  she  died  in  the 
year  1256  B.  S.  ;  and  that  the  sons  being 
thus  entitled,  under  the  will,  had  repeatedly 
called  upon  the  manager  on  the  part  of  the 
representatives  of  the  late  Roy  Mothoora 
Nath  Chowdhry  to  give  them  their  due, 
but  the  defendant  refused ;  and  at  the 
conclusion  of  the  plaint  it  was  stated  that 
the  cause  of  action  of  the  petitioners  arose 
in  Pous  1247,  when  the  petitioner  Gyan 
Chunder  was  born,  and  that  the  suit  was 
in  lime,  inasmuch  as  it  had  been  brought 
within  30  years.  Moreover,  it  was  stated 
that,  as  the  defendant  stands  in  the  relation 
of  a  trustee,  the  suit  cannot  at  all  be  affected 
by  limitation. 

It  appears  to  be  admitted  that  Roy 
Kaleenath  Chowdhry  did  make  the  will 
alleged,  and  the  only  question  that  really 
arises  in  the  case  is  whether  the  suit  is 
or  is  rut  barred  by  limitation.  The  Subor- 
dinate Judge  held  that  the  suit  was  not 
barred,  and  he  gave  the  plaintiffs  a  decree 
for  the  principal  sum  of  4,000  rupees, 
and  also  for  200  beegahs  of  land,  which, 
in  the  opinion  of  the  Subordinate  Judge, 
the  plaintiffs  were  entitled  to  get  out  of 
any  large  tract  of  lakheraj  land  which 
might  be  found  in  the  possession  of  the 
defendants,    and    which,    therefore,     would 


be  marked  out  by  the  Court  in  the  execution- 
department,  but  he  disallowed  the  claim  for 
maintenance. 

The  defendant  appeals  against  this  deci- 
sion, and  he  contends  that  the  suit  is  barred. 

The  Subordinate  Judge  holds  that  limita- 
tion will  not  apply  under  Clause  15,  Section 
1,  Aft  XIV.  of  1S59  :  he  also  holds  that  the 
plaintiffs'  cause  of  action  did  not  arise  until 
the  defendant  resisted  their  claim,  and  such 
resistance  only  took  place  at  a  recent  date ; 
and  the  plaintiffs5  suit  being  commenced 
within  12  years  from  such  date  is  not  barred  ; 
and  finally  he  holds  that,  as  this  was  a  case  of 
trust,  the  present  action  agairfct  the  executor 
or  trustee  for  the  recovery  of  specific  pro- 
perty is  expressly  saved  by  the  provisions  of 
Section  2  of  the  Limitation  Afr- 
it appears  to  me  that  this  was  a  suit  for  a 
legacy,  and  that,  consequently,  Clause'  11, 
Section  1,  Ad  XIV.  of  1859,  applies  so  far 
as  the  claim  for  the  money  is  concerned.  It 
seems  to  me  quite  clear  that,  under  the  terms 
of  Kaleenath  Chowdhry's  will,  his  daughter, 
Bhoobun  Mohinee,  upon  the  birth  of  the  male 
child  Gyan  Chunder  (who  is  one  of  the 
plaintiffs),  was  immediately  entitled  to  the 
principal  sum  of  4,000  rupees  out  of  that 
estate,  and  that  she  was  also  entitled  to 
claim  200  beegahs  of  land. 

It  has  been  attempted  to  be  shown  that 
this  case  really  falls  within  the  15th  Clause 
of  Section  1,  and  the  argument  is  based 
upon  the  use  of  the  word  amanut,  by  which 
term  it  is  contended  that  the  executors  or 
parties  who  took  the  estate  became  trustees 
or  deposi:o:ies  for  the  benefit  of  the  daugh- 
ters. It  appears  to  me  that  the  whole  mean- 
ing and  effect  of  the  word  amanut  in  the 
will  is  to  define  the  mode  of  enjoyment  by 
the  daughter  of  the  sum  of  4,000  rupees 
in  case  of  her  not  having  male  issue.  The 
meaning  of  the  testator  was  that,  until  she 
hal,  or  unless  she  had,  a  son,  she  was  to 
receive  only  the  interest,  but  that,  on  the 
birth  of  a  son,  she  would  be  entitled  to  the 
capital,  together  with  200  beegahs  of  land. 
I  do  not  think  this  at*  all  made  the  brothers 
of  the  testator  trustees  or  depositories.  In 
short,  it  appears  to  me  that  the  parties  were 
adverse  to  one  another  from  the  very  out- 
set. The  whole  object  of  the  will  was  to 
disinherit  his  daughters  and  to  give  the 
property  of  the  testator  to  his  brothers,  and 
there  is  no  pretence  for  saying  that  the 
brothers  were  trustees  in  any  sense  other 
than  that  in  which  any  executor  or  resi- 
duary legatee  is  a  trustee. 
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Then  it  was  claimed  that  the  suit  was 
saved  by  the  provisions  of  Section  2.  This 
is  a  suit  against  the  representatives  of  the 
brothers  of  the  testator.  If  it  be  allowed 
that  they  .were  trustees,  then,  in  order  to 
come  within  the  provisions  of  Section  2,  the 
suit  must  be  a  suit  for  the  purpose  of  fol- 
lowing in  the  hands  of  his  representatives 
the  specific  property  which  is  the  subject  of 
the  trust.  But  in  this  suit  no  specific  pro- 
perly is  claimed  at  all.  That  which  the 
plaintiff  sought  was  not  specific  property, 
the  subject  of  a  trust,  but  a  sum  of  Rupees 
4,000  out  of  the  estate,  and  200  beegahs  of 
lands  which  are  not  specified  or  certain. 

Then  it  was  said  that  the  cause  of  action 
did  not  arise  when  the  money  became  due, 
but  only  when  the  trustee  defendant  had 
done  some  act  inconsistent  with  the  trust 
reposed  in  him.  Now,  unfortunately  for  the 
plaintiffs,  they  have 'distinctly  stated  in  their 
plaint  that  their  cause  of  action  arose,  and, 
indeed,  I  think  it  is  impossible  to  deny  that 
it  did  arise,  at  the  time  when  Gyan  Chun- 
der  was  born,  at  which  time  their  mother  was 
absolutely  entitled  to  the  principal  sum  of 
money  and  the  200  beegahs.  It  would  be  mak- 
ing a  new  case  altogether  if  we  were  to  allow 
the  plaintiffs  now  to  say  that  they  had  been 
receiving  payments  of  interest  on  account 
of  maintenance  and  otherwise  deriving  bene- 
fit from  the  property,  and  that  the  paities  in 
possession  of  the  estate  had  suddenly  done 
some  act  contravening  their  right  and  incon- 
sistent with  the  trust.  The  plaintiffs  must 
stand  or  fall  by  the  case  which  they  made  in 
their  plaint.  I  think,  therefore,  that  the 
suit  was  barred,  and  that  that  portion  of  the 
Subordinate  Judge's  judgment,  which  gives 
the  plaintiffs  the  money  claimed  and  the 
land,  must  be  reversed. 

Then  an  objection  was  preferred  by  the 
plaintiffs,  under  Section  348  of  the  Civil 
Procedure  Code,  on  the  ground  that  the 
judgment  ot  the  Court  below  had  not  allow- 
ed them  the  maintenance  which  they  sought. 
It  seems  to  me  quite  clear  that  they  could 
not  be  entiiled  to  maintenance  under  this 
will.  The  will  stated  generally  that  the 
wife  and  daughters  of  the  dtceased  were  to 
have  a  monthly  allowance  and  maintenance 
as  specified  below.  These  are  general  words 
of  which  the  exact  meaning  and  efficacy 
was  to.be  found  in  the  specification  below. 
That  specification  contained  on  behalf  of 
Bhoobun  Mohinee  a  provision  for  main- 
tenance in  the  sh  ipe  of  interest  upon  a  cer- 
tain sum  until  she  had  a  male    child,  and 


the  principal  amount  and  a  certain  quanti- 
ty of  land  as  soon  as  she  should  give  birth 
to  a  male  child.  It  provided  nothing  else 
for  her,  and  I  do  not  think  she  could  claim 
anything  else.  Moreover,  so  far  as  the 
general  claim  for  maintenance  is  concerned, 
it  is  quite  clear  that  the  plaintiffs  would  be 
barred  by  the  13th  Clause  of  Section  1  of 
the  Limitation  Act.  I  think,  therefore, 
that  this  objection  must  be  disallowed,  and 
the  plaintiff's  whole  suit  must  be  dismissed. 

Glover,  J. — I  concur  to  thinking  that 
this  case  is  barred  by  limitation.  I  am 
sorry  that  it  should  be  so  because  it  appears 
to  me  that  the  defence  is  very  far  from  being 
a  creditable  one. 


The  22nd  April  1870. 

Present : 

The  Hon'bie  H.  V.  Bayley  and  W.  Markbv, 

Judges. 

Rent-suit -Certificate  under  Act  XXVII.  of 
i860— Section  77,  Act  X.  of  1859. 

Case  No.  1975  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Tirhoot%  dated  the  2jt& 
June  i86g,  reversing  a  decision  of  the 
Assistant  Collector  of  that  District,  dated 
the  1 6th  February  r86g. 

Sheikh  Mahomed  Ennoos  (Plaintiff), 
Appellant, 

versus 

Lalla  Jomarad  Lall  (Defendant),  Respondent. 

Baboo   Onookool  Chunder  Mookerjee  for 

Appellant. 

Messrs.  R.  T.  Allan  and  R.  E.  Tividale, 
and  Baboos  Romesh  Chunder  A/itter  and 
Chunder  Mad  hub  Ghose  for  Respondent. 

In  a  suit  for  arrears  of  rent  where  plaintiff  holds  a 
certificate  under  Act  XXVH.  of  i860,  and  an  intervener 
appears  under  Section  77,  Act  X.  of  1S59,  the  party  who 
is  in  actual  and  bonn-fide  receipt  of  the  rent  is  entitled  to 
retain  possession. 
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Act  XXVII.  of  iS6o  does  not  provide  for  an  adjudica- 
tion of  the  rights  of  parties  to  succeed  to  property  or 
their  actual  title  to  it,  its  whole  object  being  the  secu- 
rity of  debtors  paying  debts  due  to  the  estates  of  de- 
ceased persons. 

^  Bayley,  J. — We  think  this  special  appeal 
should  be  dismissed  with  costs. 

The  plaintiff  sued  defendant  as  a  ticcadar 
for  arrears  of  rent  for  part  of  Falgoon  and 
Chyet  1274. 

An  intervenor  appeared  in  the  person  of 
Kemdun  Bibee,  widow  of  plaintiff's  bro- 
ther. 

The  first  Court  found  that  the  intervenor 
Kemdun  Bibee  was  in  actual  receipt  of  the 
rents  but  not  bond  fide,  that  is  to  say,  the 
first  Court  found  that  as  the  plaintiff  had 
obtained  a  certificate  under  Act  XXVII.  of 
i860  to  collect  the  debts  due  to  the  estate 
of  bis  brother  Gopeenath,  deceased,  neither 
the  payment  of  rent  by  the  defendant  to 
the  intervenor  Kemdun  Bibee,  nor  the  re- 
ceipt  of  it  by  her  could  be  bond  fide.  The 
first  Court,  therefore,  held  that  the  receipt 
ofwjent  by  the  intervenor  was  "altogether 
conclusive." 

On  appeal,  the  Lower  Appellate  Court 
held  that  the  mere  fact  of  a  certificate,  under 
Act  XXVII.  of  i860,  having  been  obtained 
by  the  plaintiff,  did  not  affect  the  question 
of  bona  fides  in  the  receipt  of  rent.  The 
Lower  Appellate  Court  further  held  that 
the  intervenor  was  in  actual  receipt  of  the 
rents,  that  this  fact  was  admitted  by  the 
plaintiff,  and  that  there  was  no  ground  on  the 
evidence  for  imputing  mala  fides  and  col-, 
lusion  to  the  intervenor  and  the  defendant 
respectively. 

The  Lower  Appellate  Court,  accordingly, 
dismissed  the  plaintiff's  suit. 

The  plaintiff  now  appeals  specially,  and 
urges,  firstly,  that  the  Lower  Appellate 
Court  is  wrong  in  holding  that  the  first 
Court  had  found  that  the  intervenor  was  in 
actual  receipt  of  the  rent  down  to  the  date 
of  suir,  or  that  this  fact  was  admitted  by 
the  plaintiff. 

As  I  have  already  stated,  the  first  Court 
did  find  that  the  defendant  paid,  and  the 
intervenor  received,  the  rents  of  the  land  ; 
but  inasmuch'  as  the  plaintiff  had  obtained 
the  certificate  under  Act  XXVII.  of  i860, 
the    first    Court  on  that  ground  held  that 


neither  the  payment  of  rent  to  her  nor  the 
receipt  of  it  by  her  could  be  bond  fide,  and 
therefore  the  intervenor  was  not  entitled 
to  the  benefit  of  Section  77,  Act  X.  of  1859  ; 
and  it  is  clear  from  the  judgment  of  the 
Judge  that  the  fact  of  the  actual  receipt  of 
rent  by  the  intervenor  was  admitted  by  the 
plaintiff  before  him. 

The  second  ground  is  a  little  inconsistent 
with  the  previous,  for  it  is  urged  that  the 
provisions  of  Section  jj,  Act  X.  of  1859,  do 
not  apply  in  this  case,  and  that  the  point 
for  determination  was  whether  the  plaint- 
iff was  entitled  to  the  rents  of  the  farm  as 
landlord  by  reason  of  his  being  joint  in 
estate  with  Gopeenath,  and  as  survivor  and 
heir  to  Gopeenath's  share.  We  do  not, 
however,  think  that  this  was  the  manner  in 
which  the  parties  put  their  case  in  the 
Courts  below.  The  first  issue  raised  by  the 
first  Court  was  whether  the  inteivenor  had 
actually  and  in  good  faith  received  and 
enjoyed  the  rents  of  the  land  previous  to, 
and  up  to  the  commencement  of,  the  suit, 
and  the  plaintiff  attempted  to  prove  the 
mala  fides  of  such  receipt  of  rent  by  resting 
on  the  fact  that  the  certificate,  under  Act 
XXVII.,  had  been  given  to  her. 

It  is  then  argued  that  considering  the 
short  period  that  elapsed  between  the  death 
of  Gopeenath  and  the  institution  of  the  suit, 
there  could  hardly  be  any  receipt  for  that 
period,  much  less  a  bond- fide  receipt  of  the 
rent  by  the  intervenor.  But  it  is  not  only 
found,  as  a  fact,  by  both  the  Courts  below 
that  the  intervenor  had  received  the  rent, 
but  there  is  nothing  on  the  other  side  to 
show  that  no  rent  at  all  was  paid  for  the 
interval  although  a  brief  one. 

The  fourth  ground  is  that  there  was  evi- 
dence to  show  that  the  ticcadar  was  aware 
of  the  proceedings  under  Act  XXVII.,  and 
was  carrying  on  the  litigation  for  the  inter- 
venor, and  that,  therefore,  it  could  not  be  said 
that  the  payment  and  the  receipt  of  the  rent 
were  bond  fide. 

'  Now,  in  the  first  place,  we  are  not  shown 
that  such  was  the  case ;  but  even  if  we 
were,  we  do  not  think  that  the  objection 
would  hold  good.  The  whole  gist  of  the 
contention  was,  as  observed  before,  that,  in- 
asmuch as  the  plaintiff  was  the  party  who 
obtained  the  certificate  under  Act  XXVII. , 
therefore  the  payment  of  rent  to  a  party 
other  than  the  plaintiff  could  not  be  a  bond- 
fide  payment.     Now,  Act  XX VII.  of  i860 
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merely  provides  for  a  certificate  being  given 
to  the  representatives  of  the  deceased  person 
to  collect  the  debts  due  to  the  estate  of  the 
deceased.  It  does  not  provide  for  an  adju- 
dication of  the  rights  of  parties  to  succeed 
to  property,  or  their  actual  title  to  it.  The 
whole  object  of  that  law  is  to  provide  for 
the  security  for  debtors  who  pay  the  debts 
due  to  the  estates  of  the  deceased. 

Both  the  Courts  below  agree  in  rinding 
that  the  intervenor  was  in  actual  receipt  of 
the  rents,  and  the  Lower  Appellate  Court 
finds  that  the  receipt  was  bond  fide,  and  that 
there  was  nothing  to  show  that  it  was  not  so. 

On  this  view  of  the  case,  I  see  no  reason 
to  disturb  these  findings,  and  I  would,  there- 
fore, dismiss  this  appeal  with  costs. 

Markby>  J. — I  am  of  the  same  opinion. 
I  think  it  quite  clear  that  in  a  case  of  this 
kind,  the  parly  who  is  in  actual  and  bond- 
fide  receipt  of  the  rent  is  entitled  to  retain 
possession.  This  right,  I  think,  is  given  by 
Section  77  of  Act  X.  of  1859.  Whe- 
ther the  interpretation  of  the  certificate  by 
the  Judge  was  right  or  wrong  seems  to  me 
immaterial,  because,  whatever  may  be  the  ex- 
tent of  right  which  a  certificate  confers  on  a 
party,  1  consider  that  no  one  but  the  party 
who  is  in  actual  and  bond-fide  receipt  of  the 
rent  is  entitled  to  succeed  under  Section  77. 
It  is  admitted  in  this  case  that  the  interven- 
or was  in  actual  receipt  of  the  rent,  and 
there  is  not  the  smallest  suggestion  or  evi- 
dence to  the  effect  that  the  receipt  by  her 
was  not  bond  fide. 

I  agree  in  dismissing  this  special  appeal 
with  costs.  • 


Mussamut    Edoo    and    another    (Plaintiffs), 

Appellants, 


versus 


Shaikh  Hefazut  Hossein  and  others  (Defend- 
ants), Respondents. 

Mr.    C.   Gregory    and  Moonshee  Afahomtd 
Vusu/ioz  Appellants. 

Bq^fH^TSPTicknath   Dull  for   Respondent 


r 


s. 


The  22nd  April  1870. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  VV.  Markby, 

Judges. 

Section  30,  Act  VIII.,  1859— Return  of  plaint- 
Stamp  duty. 

Case  No.  2801  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  28I/1  August  i86gt  reversing  a  deci- 
sion of  the  Moonsiff  of  Sezvan,  dated  the 
10th  March  1869. 


Where  a  plaint  is  filed  in  a  Moonsiff 's  Court,  tod  it 
is  found  (whether  in  the  first  Court  or  in  tie  Lower  Ap- 
pellate Court  or  in  the  High  Court)  that  the  value  of 
the  suit  exceeds  the  Moonsiff's  jurisdiction,  the  plaintiff 
airknnld  not  lose  the  benefit  of  trie  stamp-duty  already 
paid,  but  shoafd  have  the  plaint  returned  to  him  in  order 
that  he  may  present  it  with  the  additional  stamp 
in  the  proper  Court. 

Markby,  J.—  We  ihink  that  this  special 
appeal  should  be  dismissed  with  costs,  be- 
cause it  has  been  found,  although,  no  doubt 
upon  but  slender  evidence  and  upon  an  un- 
guarded and  unnecessary  admission  on  the 
part  of  the  plaintiff's  pleader,  that  the  pro- 
perty in  suit  was  valued  at  an  amount  beyond 
the  jurisdiction  of  the  Moonsiff,  and  therefore 
it  is  quite  clear  that  in  entirely  setting  aside 
the  proceeding  of  the  Moonsiff  the  Lower 
Appellate  Court  was  perfectly  right. 

But  there  is  a  question  which  is  wholly  in- 
dependent and  apart  from  this  special  appeal. 
The  plaintiff,  appellant,  urges  that  he  is 
entitled  to  the  benefit  of  the  stamp  he  filed 
for  the  plaint,  and  that  the  plaint  ought  to 
have  been  returned  to  him  in  order  to  be  pre- 
sented with  the  proper  additional  stamp  be- 
fore the  proper  Court. 

This  seems  to  us  to  be  a  prayer  which  we 
ought  to  grant,  and  have  power  to  grant, 
under  the  law,  and  which  is  contemplated  by 
section  30  of  Act  VIII.  of  1859.  I  think 
that,  the  true  construction  of  that  Section  is 
that  when  it  is  discovered  that  there  is  an 
error  in  the  plaint,  the  party  should  not  lose 
the  benefit  of  the  stamp-duty  that  he  had 
already  paid,  but  that  he  should  have  the 
plaint  returned  to  him  in  order  that  he  may 
present  it  in  the  proper  way.  It  is  quite 
true  that  this  ground  is  not  taken  in  the 
petition  of  special  appeal,  but  the  question 
is,  as  has  been  before  observed,  apart  from 
any  consideration  of  the  special  appeal. 
The  only  doubt  in  this  matter  arises  on  a 
decision  of  Mr.  Justice  Seton-Karr  and  Mr. 
Justice  Macpherson,  reported  at  page  ^7» 
Volume  VIII.,  Weekly  Reporter,  but  that  is 
a  mere  expression  of  opinion  apparently 
without  argument. 
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In  a  case  decided  by  Mr.  Justice  Bay  ley 
and  Mr.  Justice  Hob  ho  use,  reported  at  page 
542,  Volume  XL,  Weekly  Reporter,  where 
this  point  was  argued,  the  learned  Judges 
say  that  a  Court  of  appeal  has  power  to 
make  such  an  order ;  and  if  the  Lower  Ap- 
pellate Court  has  such  a  power,  it  is  clear 
that  this  Court,  which  has  all  the  powers  of 
the  Court  below,  has  also  that  power.  On 
the  authority,  therefore,  of  the  decision  last 
cited,  which  is  fully  in  support  of  the  view 
that  we  now  take,  we  are  of  opinion  that 
this  contention  of  the  pleader  for  the  special 
appellant  is  a  proper  contention,  and  that  as 
soon  as  the  error  was  discovered,  the  plaint 
ought  to  have  been,  returned  to  him  whether 
that  was  discovered  in  the  first  Court  or  in 
appeal  before  the  Lower  Appellate  Court  or 
in  this  Court. 

We  dismiss  the  special  appeal  with  costs, 
bat  direct  that  the  plaint  be  returned  to  the 
plaintiff  in  order  that  he  may  present  it  in 
proper  form. 


The  22nd  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart,,  Judges. 

Damages — Jurisdiction. 

Case  No.  2397  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye,  dated 
the  2nd  August  1869. 

Bykuntnalh  Sandyal    (Plaintiff),   Appellant, 

versus 

Kalee  Churn  Paul  and  another  (Defendants), 

Respondents. 

Baboos  Kalee    Mohun    Dass    and    Kashee 
Kant  Sein  for  Appellant. 

Baboo    Issan     Chunder     Chuckerbutty     for 

Respondents. 

Plaintiff  having  paid  arrears  of  rent  to  defendant  as 
his  landlord's  authorized  agent,  was  afterwards  sued  for 
those  arrears  by  the  landlord  who  obtained  a  decree,  the 
Court  sholding  that  the  payment  to  the  mookhtear  was 
one  which  did  not  bind  the  landlord.  Plaintiff  then 
s«ed  the  mookhtear  who  had  received  the  money. 

Held  that  the  suit  was  an  action  for  damages,  which 
ihe  Civil  Court  had  jurisdiction  to  entertain. 

Hobhouse,  J. — This  was  a  suit  for  the  re- 
covery of  a  sum  of  money,  viz.,  Rupees  613 

•  Vol.  XIII. 


and  odd,  under  the  following  circumstances. 
The  plaintiff  was  indebted  to  his  landlord 
for  arrears  of  rent  for  the  year  1 273.  He  paid 
the  sum  in  question,  or  he  is  said  to  have 
done  so,  to  the  defendant  as  the  mookhtear  of 
that  landlord  empowered  to  receive  rent  and 
to  grant  receipt  for  the  same.  Thereafter, 
that  is,  after  the  alleged  payment  of  the 
said  money,  the  landlord  sued  the  plaint- 
iff for  the  arrears  of  rent  in  question,  and 
notwithstanding  that  the  plaintiff  pleaded 
that  he  had  paid  the  money  to  the  person 
empowered  by  the  landlord  to  receive  the 
same,  the  Courts  held  that  that  was  not  a 
payment  which  bound  the  landlord,  and  gave . 
the  landlord  a  decree.  Thereupon,  the 
plaintiff  sued  in  this  suit  the  mookhtear  who 
had  received  the  money  in  question. 

The  Judge  says  that  this  is  a  suit  that 
will  not  lie  in  his  Court,  but  that  under 
Section  23,  Act  X.  of  1859,  the  last  part  of 
that  Section,  the  suit  lies  in  the  Revenue 
Court. 

We  have  studied  the  provisions  of  Section 
23,  and  especially  the  last  part  of  those  pro- 
visions, and  we  do  not  find  that  they  have 
any  bearing  whatever  upon  the  question 
before  us.  The  suit  is  in  reality  nothing  more 
or  less  than  a  suit  for  damages,  and  clearly  the 
Civil  Court  has  jurisdiction  to  entertain  and 
determine  such  a  suit.  In  fact,  the  pleader 
for  the  special  respondent  admits  that  he 
cannot  contend  otherwise. 

We  therefore  remand  the  case  to  the  Judge 
of  the  Court  below,  and  direct  him  to  deter- 
mine it  on  the  evidence  on  record  on  its 
merits. 

The  plaintiff  will  get  his  costs  of  this 
appeal. 

The  22nd  April  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Contracts. 

Case  No.  128  of  1869  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of  Pubna,  dated  the 
1 2th  March  1869. 

Maharanee  Brojo  Soonduree  Debia  (Plaint- 
iff), Appellant, 

versus 

Mr.  Collins  on  behalf  of  Messrs.  Gordon, 
Stuart  and  Co.  (Defendants),  Respondents. 
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merely  provides  for  a  certificate  being  given 
to  the  representatives  of  the  deceased  person 
to  collect  the  debts  due  to  the  estate  of  the 
deceased.  It  does  not  provide  for  an  adju- 
dication of  the  rights  of  parlies  to  succeed 
to  property,  or  their  actual  title  to  it.  The 
whole  object  of  that  law  is  to  provide  for 
the  security  for  debtors  who  pay  the  debts 
due  to  the  estates  of  the  deceased. 

Both  the  Courts  below  agree  in  rinding 
that  the  intervenor  was  in  actual  receipt  of 
the  rents,  and  the  Lower  Appellate  Court 
finds  that  the  receipt  was  bond  fide,  and  that 
there  was  nothing  to  show  that  it  was  not  so. 

On  this  view  of  the  case,  I  see  no  reason 
to  disturb  these  findings,  and  I  would,  there- 
fore, dismiss  this  appeal  with  costs. 

Markby,  J. — I  am  of  the  same  opinion. 
I  think  it  quite  clear  that  in  a  case  of  this 
kind,  the  party  who  is  in  actual  and  bond- 
fide  receipt  of  the  rent  is  entitled  to  retain 
possession.  This  right,  I  think,  is  given  by 
Section  77  of  Act  X.  of  1859.  Whe- 
ther the  interpretation  of  the  certificate  by 
the  Judge  was  right  or  wrong  seems  to  me 
immaterial,  because,  whatever  may  be  the  ex- 
tent of  right  which  a  certificate  confers  on  a 
party,  1  consider  that  no  one  but  the  party 
who  is  in  actual  and  bond-fide  receipt  of  the 
rent  is  entitled  to  succeed  under  Section  77. 
It  is  admitted  in  this  case  that  the  interven- 
or was  in  actual  receipt  of  the  rent,  and 
there  is  not  the  smallest  suggestion  or  evi- 
dence to  the  effect  that  the  receipt  by  her 
was  not  bond  fide. 

I  agree  in  dismissing  this  special  appeal 
with  costs.  • 


•  

Mussamut    Edoo    and    another    (Plaintiffs), 

Appellants, 


versus 


Shaikh  Hefazut  Hossein  and  others  (Defend- 
ants), Respondents. 

Mr.    C.   Gregory    and  Moonshee  Mahomtd 
Yusufiox  Appellants. 


Tknath  Dull  for   Respondents. 


The  22nd  April  1870. 

Present  : 

The  Ilon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Section  30,  Act  VIII.,  1859— Return  of  plaint- 
Stamp  duty. 

Case  No.  2801  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Saruny  dated 
the  28th  August  1869,  reversing  a  deci- 
sion of  the  Moonsiff  of  Sewan^  dated  the 
10th  March  1869. 


Where  a  plaint  is  filed  in  a  Moonsiff 's  Court,  and  it 
is  found  (whether  in  the  first  Court  or  in  tie  Lower  Ap- 
pellate Court  or  in  the  High  Court)  that  the  value  ol 
the  suit  exceeds  the  Moonsiffs  jurisdiction,  the  plaintiff 
snvnuld  not  lose  the  benefit  of  the  stamp-duty  already 
paid,  but  should  have  the  plaint  returned  to  him  in  order 
that  he  may  present  it  with  the  additional  stamp 
in  the  proper  Court. 

Markby,  J. — We  think  that  this  special 
appeal  should  be  dismissed  with  costs,  be- 
cause it  has  been  found,  although,  no  doubt 
upon  but  slender  evidence  and  upon  an  un- 
guarded and  unnecessary  admission  on  the 
part  of  the  plaintiff's  pleader,  that  the  pro- 
perty in  suit  was  valued  at  an  amount  beyond 
the  jurisdiction  of  the  Moonsiff,  and  therefore 
it  is  quite  clear  that  in  entirely  setting  aside 
the  proceeding  of  the  Moonsiff  the  Lower 
Appellate  Court  was  perfectly  right. 

But  there  is  a  question  which  is  wholly  in- 
dependent and  apart  from  this  special  appeal. 
The  plaintiff,  appellant,  urges  that  he  is 
entitled  to  the  benefit  of  the  stamp  he  filed 
for  the  plaint,  and  that  the  plaint  ought  to 
have  been  returned  to  him  in  order  to  be  pre- 
sented with  the  proper  additional  stamp  be- 
fore the  proper  Court. 

This  seems  to  us  to  be  a  prayer  which  we 
ought  to  grant,  and  have  power  to  grant, 
under  the  law,  and  which  is  contemplated  by 
section  30  of  Act  VIII.  of  1859.  I  think 
that,  the  true  construction  of  that  Section  is 
that  when  it  is  discovered  that  there  is  an 
error  in  the  plaint,  the  party  should  not  lose 
the  benefit  of  the  stamp-duty  that  be  had 
already  paid,  but  that  he  should  have  the 
plaint  returned  to  him  in  order  that  he  may 
present  it  in  the  proper  way.  It  is  quite 
true  that  this  ground  is  not  taken  in  the 
petition  of  special  appeal,  but  the  question 
is,  as  has  been  before  observed,  apart  from 
any  consideration  of  the  special  appeal. 
The  only  doubt  in  this  matter  arises  on  a 
decision  of  Mr.  Justice  Seton-Karr  and  Mr. 
Justice  Macpherson,  reported  at  page  -47, 
Volume  VIII.,  Weekly  Reporter,  but  that  is 
a  mere  expression  of  opinion  apparently 
without  argument. 
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In  a  case  decided  by  Mr.  Justice  Bay  ley 
and  Mr.  Justice  Hobhouse,  reported  at  page 
542,  Volume  XL,  Weekly  Reporter,  where 
this  point  was  argued,  the  learned  Judges 
say  that  a  Court  of  appeal  has  power  to 
make  such  an  order ;  and  if  the  Lower  Ap- 
pellate Court  has  such  a  power,  it  is  clear 
that  this  Court,  which  has  all  the  powers  of 
the  Court  below,  has  also  that  power.  On 
the  authority,  therefore,  of  the  decision  last 
cited,  which  is  fully  in  support  of  the  view 
that  we  now  take,  we  are  of  opinion  that 
this  contention  of  the  pleader  for  the  special 
appellant  is  a  proper  contention,  and  that  as 
soon  as  the  error  was  discovered,  the  plaint 
ought  to  have  been,  returned  to  him  whether 
that  was  discovered  in  the  first  Court  or  in 
appeal  before  the  L  >wer  Appellate  Court  or 
in  this  Courr. 

We  dismiss  the  special  appeal  with  costs, 
bat  direct  that  the  plaint  be  returned  to  the 
plaintiff  in  order  that  he  may  present  it  in 
proper  form. 


The  22nd  April  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Damages — Jurisdiction. 

Case  No.  2397  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  vf  Rajshahye,  dated 
the  2nd  August  i86g. 

Bykuntnath   Sandyal    (Plaintiff),   Appellant, 

versus 

Kalee  Churn  Paul  and  another  (Defendants), 

Respondents. 

Baboos   Kalee    Mohun    Dass    and    Kashee 
Kant  Sein  for  Appellant. 

Baboo    Issan     Chunder     Chuckerbutty     for 

Respondents. 

Plaintiff  having  paid  arrears  of  rent  to  defendant  as 
hu  landlord's  authorized  agent,  was  afterwards  sued  for 
those  arrears  by  the  landlord  who  obtained  a  decree, the 
Court  sholding  that  the  payment  to  the  mookhtear  was 
one  which  did  not  bind  the  landlord.  Plaintiff  then 
swd  the  mookhtear  who  had  received  the  money. 

H&ld  that  the  suit  was  an  action  for  damages,  which 
the  Civil  Court  had  jurisdiction  to  entertain. 

Hobhouse,  J. — This  was  a  suit  for  the  re- 
covery of  a  sum  of  money,  viz.,  Rupees  613 

.  Vol.  XIII. 


and  odd,  under  the  following  circumstances. 
The  plaintiff  was  indebted  to  his  landlord 
for  arrears  of  rent  for  the  year  1 273.  He  paid 
the  sum  in  question,  or  he  is  said  to  have 
done  so,  to  the  defendant  as  the  mookhtear  of 
that  landlord  empowered  to  receive  rent  and 
to  grant  receipt  for  the  same.  Thereafter, 
that  is,  after  the  alleged  payment  of  the 
said  money,  the  landlord  sued  the  plaint- 
iff for  the  arrears  of  rent  in  question,  and 
notwithstanding  that  the  plaintiff  pleaded 
that  he  had  paid  the  money  to  the  person 
empowered  by  the  landlord  to  receive  the 
same,  the  Courts  held  that  that  was  not  a 
payment  which  bound  the  landlord,  and  gave  _ 
the  landlord  a  decree.  Thereupon,  the 
plaintiff  sued  in  this  suit  the  mookhtear  who 
had  received  the  money  in  question. 

The  Judge  says  that  this  is  a  suit  that 
will  not  lie  in  his  Court,  but  that  under 
Section  23,  Act  X.  of  1859,  the  last  part  of 
that  Section,  the  suit  lies  in  the  Revenue 
Court. 

We  have  studied  the  provisions  of  Section 
23,  and  especially  the  last  part  of  those  pro- 
visions, and  we  do  not  find  that  they  'have 
any  bearing  whatever  upon  the  question 
before  us.  The  suit  is  in  reality  nothing  more 
or  less  than  a  suit  for  damages,  and  clearly  the 
Civil  Court  has  jurisdiction  to  entertain  and 
determine  such  a  suit.  In  fact,  the  pleader 
for  the  special  respondent  admits  that  he 
cannot  contend  otherwise. 

We  therefore  remand  the  case  to  the  Judge 
of  the  Court  below,  and  direct  him  to  deter- 
mine it  on  the  evidence  on  record  on  its 
merits. 

The  plaintiff  will  get  his  costs  of  this 
appeal. 


The  22nd  April  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Contracts. 

Case  No.  128  of  1869  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of  Pubna,  dated  the 
12th  March  1869. 

Maharanee  Brojo  Soonduree  Debia  (Plaint- 
iff), Appellant, 

versus 

Mr.  Collins  on  behalf  of  Messrs.  Gordon, 
Stuart  and  Co.  (Defendants),  Respondents. 
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Baboo    Mohesh     Chunder     Ckowdhry    for 

Appellant. 

Mr.  J.    S.   Rochfort  and    Baboo   Mohinee 
Mohun  Roy  for  Respondent. 

When  an  agreement  provides  that  an  act  is  to  be  done 
by  one  of  the  parties  within  a  limited  time,  and  the  party 
fails  to  perform  the  act  within  such  time,  if  the  other 
party  elects,  notwithstanding  to  take  the  benefit  of  the 
contract,  the  latter  must  perform  his  part  of  it;  and 
though' exact  and  literal  performance  of  the  original 
stipulation  has  become  impossible,  the  terms  of  the  con- 
tract must  be  carried  out  as  nearly  as  possible. 

Norman,  J. — The  defendants  obtained 
from  the  plaintiff  a  lease  of  9  annas  in  chur 
Tarapoor  with  other  properties  on  payment 
of  an  advance  of  Rupees  2.500  for  six  years, 
commencing  with  1273  and  ending  1278,  and 
gave  a  kubooleut.  The  lease  is  as  follows  : 
"  You  having  received  a  lease  for  7  years 
"  from  1266  to  1272  at  Rupees  1,501  are  in 
"  possession.  That  lease  having  expired 
*  you  agreed  to  pay  Rupees  252  over  and 
"  above  the  former  jumma,  that  is  to  say, 
"  Rupees  1,751  yearly,  and  also  to  make 
"  an  advance  of  Rupees  2,500,  and  have 
"  applied  for  another  farming  lease.  I, 
"  therefore,  admitting  your  application  give 
"  you  this  lease  for  the  years  1273  to 
"  1278  at  an  annual  rent  of  Rupees  1,751, 
"  and  have  received  from  you  an  advance 
"  of  Rupees  2,500;  you  also  having  agreed 
"  to  these  terms  have  executed  and  given 
"  a  kubooleut  to  me.  According  to  the 
"  instalments  and  kistbundee  written  at 
"  foot,  you  will  have  to  pay  the  rents 
"  annually"  [Note  : — The  kistbundee  gives 
the  kists  of  Rupees  1,751.]  "If  you  fail 
"  to  pay  the  instalments,  you  will  have  to 
"  pay  interest  and  damages  according  to 
"  law.  Of  the  jotedars  of  the  mehal,  you 
"  having  purchased  five  jotes  have  executed 
"  an  ekrar  on  the  23rd  Falgoon  1272  for 
"  the  measurement  of  the  lands  of  the 
"  jotes  according  to  the  standard  pole  and 
"  rate  of  the  pergunnah.  All  descriptions 
"  of  land  appertaining  to  the  said  mehal, 
"  together  with  the  entire  lands  of  the  said 
"  jotes,  shall  be  uniformly  measured  with 
"  the  russee  or  chain  prevalent  in  the 
"  pergunnah,  within  the  period  fixed,  com- 
"  mencing  from  the  date  of  the  pottah  and 
"  ending  with  the  30th  Falgoon  1273,  in 
"  unanimity  with  the  Ameen  appointed  by 
"  Mohashoy;  and  after  the  deduction  of 
"  the  waste  and  unculturable  lands,  the 
"  remainder  being  assessed  at  the  rates  cur- 
"  rent  in  the  pergunnah,  the  half  of  the 
"  increased  portion  of  the  jumma  which 
"  may  be  fixed  for  the  share  of  yourself 


over  and  above  the  sum  of  Rupees  1*501 
afore  alluded  to,  after  the  deduction  there- 
from of  collection  charges,  shall  be  re- 
ceived by  you  to  the  end  of  the  term  of 
the  lease;  the  remaining  moiety  shall  be 
paid  by  you  to  my  sircar,  after  tender- 
ing a  separate  kubooleut,  to  the  end  of  the 
term  to  the  lease ;  and  if  by  such  measure- 
ment and  assessment  there  be  a  decrease 
in  the  sum  of  Rupees  1,751,  the  admitted 
jumma,  you  shall  obtain  a  remission  for 
the  decrease.  The  costs  of  the  measurement 
shall  be  paid  by  me  and  by  yourself  in 
equal  shares.  If  within  the  said  30th  Fal- 
goon, after  measurement  of  the  lands  of  the 
said  mehal  of  various  descriptions  together 
with  those  of  the  jotes  purchased  and  the 
jumma  shall  have  been  notified,  and  if 
there  be  any  increase  in  the  manner  afore- 
indicated,  you  do  not  execute  a  fresh  dowl 
and  kubooleut  for  the  said  enhanced 
jumma,  then,  after  the  expiry  of  the  afore- 
said term,  I  shall  issue  a  notice  to  you,  with 
the  knowledge  of  the  Collector,  for  submit- 
ting a  kubooleut  for  the  aforesaid  enhanced 
rent  for  a  fresh  term  of  one  month.  Even 
if  after  this,  a  kubooleut  be  not  tendered 
within  the  term  fixed  by  the  notice,  then 
the  conditions  of  the  lease  shall  be  annulled, 
and  the  advance  money  due  to  you,  to- 
gether with  interest  which  may  be  in 
balance,  shall  be  returned,  or,  in  the  event 
of  your  refusal  to  receive  the  same,  I  shall 
give  notice  to  the  Civil  Court  on  the  point, 
and  issuing  notification  to  receive  the  money 
to  your  address  within  15  days,  I  shall 
bring  the  mehal  under  immediate  collec- 
tions, and  realize  the  rents  directly.'1 

The  plaintiff  goes  on  to  say  that  a  mea- 
surement being  made  under  Section  9,  Act 
VI.  of  1862,  the  sum  of  Rupees  5,733-1-6 
was  fixed  as  the  jumma  of  7,440  beeghas 
2  cottahs  8  chittacks,  &c. ;  that  after  de- 
ducting Rupees  1,501  fixed  and  the  half 
share  of  the  defendants,  Rupees  2,116-0-9  is 
the  yearly  rent  due  to  the  plaintiff;  that  no- 
tices were  repeatedly  issued  to  the  defendant 
to  give  a  kubooleut  at  those  terms,  bat  he 
failed  to  give  it.  The  plaintiff  demands  as 
the  amount  of  rent  due  to  him  at  that  rate 
Rupees  7»935-9"9- 

The  defendants  in  a  written  statement 
put  in  on  their  behalf  allege  that  in  the 
kubooleut  there  was  a  condition  for  conclud- 
ing the  measurement  within  the  30th  of 
Falgoon  1273,  and  that  the  plaintiff  had  no 
right  to  make  the  measurement  after  the 
30th  of  Falgoon. 
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The  Deputy  Collector  finds  that  the  plaint- 
iff commenced  the  measurement  at  the  end 
of  the  month  of  Magh  1273  ;  that  a  dispute 
arose  between  the  plaintiff  and  the  defend- 
ants in  reference  to  the  cubit  by  which  the 
land  was  to  be  measured.  The  dispute  was 
adjusted  by  the  Collector  who  appears  to 
have  decided  in  favor  of  the  defendants.  The 
measurement  was  not  completed  until  after 
the  30th  of  Falgoon. 

Upon  these  facts,  the  Deputy  Collector 
says  that  the  violation  of  the  terms  of  con- 
tract "arose  at  the  instance  of  the  plaintiff;" 
that  the  plaintiff  is  not  "  candid ;"  that  there 
was  no  contract  that  the  plaintiff  should 
commence  the  measurement  with  a  pole 
which  was  not  the  standard  pole  of  the 
pergunnah ;  that  the  plaintiff  had  no  autho- 
rity to  make  the  measurement  and  assess- 
ment ;  and  that  as  the  plaintiff  "  became  the 
cause  of  the  contention/'  the  measurement 
and  assessment  made  by  the  plaintiff  after  the 
30th  of  Falgoon  is  invalid,  because  it  is  op- 
posed to  the  contract ;  that  the  defendants  are 
not  bound  by  this  irregular  measurement 
and  assessment.  He  goes  on  to  say  that  the 
**  violation  of  the  conditions  avoids  the  sub- 
ject of  the  contract,"  and  accordingly  he 
dismisses  the  suit. 

From  this  decision,  the  "  uncandid"  plaint- 
iff has  appealed  to  this  Court. 

On  reading  the  agreement,  we  find  that 
the  defendants  have  taken  a  lease  of  certain 
property  for  seven  years  at  a  rent  to  be 
ascertained  according  to  a  certain  scheme 
after  measurement.  The  parties  assume 
that  the  measurement  will  take  place  by  the 
30th  of  Falgoon,  and  agree  that  the  measure- 
ment shall  be  made  by  that  time. 

On  the  plaintiff's  failure  to  complete  the 
measurement  within  the  stipulated  time,  the 
defendants  did  not  claim  a  right  to  throw  up 
the  lease  and  abandon  the  contract  alto- 
gether. On  the  contrary,  they  continued  in 
possession  of  the  land  and  elected  to  treat 
the  contract  as  subsisting  so  far  as  it  gave 
them  the  right  to  occupy  the  land  for  the 
term  named.  It  would  require  a  very  clear 
expression  of  such  intention  to  induce  us  to 
believe  that  the  parties  meant  that  in  case 
of  accidental  failure  to  complete  the  measure- 
ment within  the  time  limited  for  that  pur- 
Eose,  the  defendant  should  be  at  liberty  to 
old  the  land  for  the  term  of  seven  years  free 
from  the  rent  stipulated/ 

In  this  case,  it  is  true,  there  is  a  rent 
which  by  the  agreement  is  payable  until  the 


measurement  is  completed,  but  the  argument 
of  the  defendant,  if  good  at  all,  would  be 
equally  good  if  there  had  been  no  such  pro- 
vision; and  in  such  case,  if  the  Deputy 
Collector  is  right,  in  default  of  the  completion 
of  the  measurement  within  the  stipulated 
term,  the  defendants  could  claim  to  hold  the 
land  free  from  all  rent  for  the  entire  period 
mentioned  in  the  lease.  It  is  difficult  to 
say  that  the  defendants  can  have  sustained 
any  injury  or  inconvenience  by  reason  of  the 
delay  in  completi ng the  measurement.  There 
is  nothing  in  the  agreement  which  shows 
what  is  to  happen  if  the  measurement  is  not 
completed  within  the  limited  time. 

Now,  when  an  agreement  provides  that  an 
act  is  to  be  done  by  one  of  the  parties  within 
a  limited  time,  if  the  party  farts  to  perform 
the  act  within  such  time,  there  are  many 
cases  in  which  the  other  may  release  himself 
from  the  contract.  But  if  he  elects  to  take 
the  benefit  of  the  contract,  there  can  be  no 
doubt  but  that  he  must  perform  his  part  of 
it.  In  such  cases  the  contract  most  be 
carried  out  as  nearly  as  possible  in  its  terms, 
though  exact  and  literal  performance  of  the 
original  stipulation  has  become  impossible. 
An  instance  may  be  seen  in  Fordyce  and 
Ford,  4  Brown's  cases  in  Chancery,  494. 

In  order  to  give  effect  to  this  contract 
according  to  what  appears  to  be  the  true 
meaning  of  the  parties,  I  think  we  must 
treat  the  provision  as  to  the  time  within 
which  the  measurement  was  to  take  place  as 
a  stipulation,  and  not  as  a  condition.  It  is 
clear  that  the  defendants  are  not  entitled  to 
say  that  the  contract  is  at  an  end,  because 
one  particular  stipulation  has  not  been  car- 
ried out  in  the  exact  way  in  which  it  was 
originally  intended  to  be  performed. 

The  case  must  go  back  for  trial  for  a  de- 
cision upon  the  merits.  The  defendants 
must  pay  the  costs  of  this  appeal.  The  costs 
of  the  former  hearing  in  the  Lower  Court 
will  abide  the  event  of  the  suit. 
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The  2 2nd  April  1870. 

Present : 

The  Hobble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Intervention — Section  73,  Civil  Procedure  Code 

—Onus  proband  t. 

Case  No.  2386  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  12th  July  {£69,  modifying  a 
decision  of  the  Moonsiff  of  Soorjugur- 
rah,  dated  the  8th  March  1869. 

Konjul  Sahoo  and  others  (Plaintiffs), 
Appellants, 

versus 

Guroo  Buksh  Kooer  and  others  (Defendants), 
#    Respondents. 

Mr.  C.  Gregory  and  Baboo  Nil  Madhub 
Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

In  a  suit  for  confirmation  of  possession  and  registra- 
tion of  names  on  the  allegation  that  plaintiffs'  posses- 
sion had  been  disturbed  by  defendants'  interfer- 
ence in  the  collection  of  rents,  a  third  party  intervened 
stating  that  he  was  in  possession,  and  that  the  parties 
through  whom  plaintiffs  claimed  had  no  right  or 
interest  in  the  property  : — 

Held  that  the  intervenor  was  rightly  made  a  defend- 
ant under  Section  73  of  the  Civil  Procedure  Code. 

Held,  also,  that  this  did  not  shift  the  burden  of  proof 
from  the  plaintiffs  who  were  bound  to  prove  their  own 
case.   . 

Glover,  J. — The  plaintiffs  are  the  special 
appellants  before  us.  The  suit  was  for 
confirmation  of  their  possession  and  for 
registration  of  their  names  in  respect  of  5 
dams  of  a  certain  estate  situated  within 
the  two  districts  of  Monghyr  and  Behar, 
Mouzah  Ruhooa,  Chuck  Ruhooa.  Their 
cause  of  action  is  stated  to  have  been  a 
disturbance  of  their  possession  by  the  de- 
fendants Jhotee  Kooer  and  others  interfer- 
ing with  the  plaintiffs'  collection  of  rent, 
and  the  date  of  this  disturbance  of  posses- 
sion is  alleged  to  be  Kartick  1276. 

The  original  defendant,  Jhotee  Kooer, 
denied  the  execution  of  the  deed  of  sale 
under  which  the  plaintiffs  claimed  title  to 
the  land;  and  another  party,  Guroo  Buksh, 
who  came  in  and  intervened,  and  who  was 
made  a  defendant  in  the  suit  by  the  Court 
of  first  instance  under  Section   73   of  the 


Civil  Procedure  Code,  stated  that  the  land 
was  his  ;  that  he  was  in  possession  of  the 
same  ;  and  that  the  parties  through  whom 
the  plaintiffs  claimed  had  no  right  or  interest 
whatever  in  the  property. 

The  Court  of  first  instance  found  that 
the  plaintiffs'  kobalah,  dated  nth  Chyet 
1220,  was  proved  ;  that  the  ek  ram  amah 
had  been  given  by  the  ancestors  of  the  first 
set  of  defendants,  that  is,  Jhotee  Kooer  and 
others,  in  1224,  confirming  the  sale;  that 
mutation  of  names  had  taken  place  so  far 
as  regards  one  portion  of  the  propeity,  the 
portion  that  is  situated  in  the  district  of 
Monghyr ;  and  that  the  evidence  of  the 
witnesses,  including  that  of  the  putwaree  of 
the  estate,  and  the  documentary  evidence  in 
the  shape  of  receipts,  kubooleuts,  and  zemin-_ 
dary  papers,  showed  conclusively  that  ever 
since  the  date  of  their  kobalah  the  plaintiffs 
had  been  in  possession  of  the  disputed  land. 

The  Subordinate  Judge,  on  appeal,  affirm- 
ed the  judgment  of  the  first  Court  so  far  as 
related  to  the  land  situated  within  the  dis- 
trict of  Monghyr.  He  held  that  the  deeds 
of  sale  and  ekrar  filed  by  the  plaintiffs  were 
proved  ;  and  he  came  to  this  decision  on  the 
ground  that  the  plaintiffs  had  shown  continu- 
ous possession  ever  since  the  date  of  their 
deed  of  sale.  With  reference,  however,  to 
that  portion  of  the  land  which  was  situated 
within  the  Behar  district,  he  considered  that 
there  was  no  sufficient  proof  of  the  plaint- 
iffs' possession ;  and  that  although  the  deed 
of  sale  was  a  very  old  document  and  in  some 
respects  proved  itself,  yet  it  was  necessary 
to  test  its  genuineness  by  evidence  of  pos- 
session. That  evidence  he  considered  un- 
satisfactory, the  testimony  of  the  witnesses 
being  conflicting  and  unsupported  by  fur- 
ther documentary  evidence.  The  result, 
therefore,  of  the  appeal  was  that  the  plaint- 
iffs got  a  decree  for  confirmation  of  their 
possession  as  regards  the  Monghyr  property, 
and  that  their  suit  was  dismissed  in  respect 
of  the  Behar  portion  of  the  estate. 

Both   parties   have  appealed  against  this 
judgment.     In  the  present  case,  we  have  10 
deal  only  with  the  appeal  of  the  plaintiffs. 
Their  grounds  of  special  appeal  are  three  : 
first,  that  Guroo  Buksh  ought  not  to  have 
been  made  a  party  to  the  suit  under  Section 
73  of  the  Code  of  Civil  Procedure ;  second ~ 
ly,  that  if  made  a  party,  the  burden  of  proof 
ought  to  have  been  laid  upon  him,  and  not 
upon  the  plaintiffs;  and,   thirdly,    that   the 
Subordinate  Judge's  decision  on  the   oral 
evidence  is  opposed  to  the  facts  of  the  case. 
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With  regard  to  the  first  objection,  it  ap- 
pears to  me  that,  under  Section  73  of  the  Civil 
Procedure  Code,  the  Moonsiff  was  right  in 
making  Guroo  Buksh  a  party  to  the  suit. 
It  has  been  argued  indeed,  and  reference 
has  been  made  to  the  cases  quoted  from  7 
Weekly  Reporter,  page  201,  and  10  Week- 
ly Reporter,  page  368,  that  as  Guroo  Buksh 
had  no  interest  in  the  suit,  and  that  as  no 
decree  passed  in  this  case  would  affect  his 
rights,  he  should  not  have  been  made  a 
party.  But  it  appears  to  me  that  the  utmost 
these  decisions  lay  down  is  that  any  one  who 
is  made  a  party  to  a  suit,  under  this  Section, 
must  be  interested  in  the  subject  matter  and 
the  result  of  the  suit;  and  it  can  hard- 
ly be  said,  I  think,  that  Guroo  Buksh  was 
not  interested  in  the  result  of  this  suit. 
The  plaintiffs  desired  to  have  their  names 
registered  as  the  owners  of  the  property  ; 
and  if  they  had  succeeded  in  getting  their 
names  so  registered,  can  it  be  said  that 
Guroo  Buksh,  who,  for  the  purposes  of  this 
argument,  must  be  supposed  to  have  been 
in  possession  of  the  land  as  owner,  would 
not  have  found  himself  in  an  exceedingly 
awkward  position?  I  can  imagine  many 
instances  in  which  Guroo  Buksh's  rights  to 
the  disputed  land  might  be  injured  by  the 
registration  of  the  names  of  the  plaintiffs.  For 
instance,  if  he  had  wished  to  sell  the  pro- 
perty, it  would  have  materially  affected  the 
value  of  it  if  other  persons*  names  were  en- 
tered in  the  Collector's  register  as  owners, 
and  he  could  not  have  got  rid  of  the  diffi- 
culty of  such  a  position  without  entering 
into  further  litigation ;  he  would,  in  all  pro- 
bability, have  had  to  bring  a  regular  suit  to 
have  it  declared  that  although  the  plaintiffs' 
names  were  registered  as  owners,  in  reality 
they  were  not  the  owners  It  appears  to 
me,  therefore,  that  Guroo  Buksh  had  a  very 
distinct  interest  both  in  the  subject-matter 
and  in  the  result  of  this  suit;  that  he  was 
justified  in  intervening,  and  the  Lower  Court 
was  also  justified  in  making  him  a  party 
under  Section  73. 

The  second  objection  appears  to  me  to  be 
altogether  untenable,  and  the  special  appel- 
lants' pleader  has  not  been  able  to  show  us 
any  authority  for  his  contention,  nor  can  he 
give  any  reason  why  the  burden  of  proof 
should  be  shifted  from  the  plaintiffs  to  the 
defendant  ?  It  matters  very  little  what  the 
intervenor  defendant  chose  to  say.  it  was 
incumbent  upon  the  plaintiffs  before  they 
could  get  a  decree  to  prove  their  own  case. 
If  it  were  otherwise,  in  every  case  in  which 


a  party  is  added  to  a  suit  under  Section  73, 
the  plaintiff  would  gain  a  very  great  advan- 
tage by  shifting  the  burden  of  proving  what 
he  is  bound  by  law  to  prove. 

The  third  objection  proceeds  wholly  upon 
a  mistake  of  fact.  The  pleader  for  the 
special  appellants  has  taken  the  meaning  of 
the  expression  made  use  of  by  the  Subor- 
dinate Judge  in  his  judgment  to  be  that  the 
evidence  as  to  the  Behar  portion  of  the  pro- 
perty is  conflicting — one  witness  saying  one 
thing  with  regard  to  that  property,  and  an- 
other telling  a  different  story  with  regard  to 
these  two  properties.  The  Subordinate  Judge 
appears  to  have  found,  on  reading  the  de- 
positions of  the  witnesses,  that  certain  wit- 
nesses gave  evidence  with  regard  to  the 
plaintiffs'  possession  in  one  way,  and  certain 
other  witnesses  deposed  to  such  possession 
in  another  way.  He,  therefore,  finding  him- 
self naturally  in  a  very  great  difficulty  in 
consequence  of  this  conflict  of  evidence,  has 
thrown  aside  as  unworthy  of  credit  that 
evidence  which  was  not  supported  by  docu- 
mentary proof.  I  do  not  say  that  his  reason- 
ing is  very  logical,  but  there  is  no  error  in 
law  in  it  that  1  can  see. 

It  appears  to  me,  therefore,  that  none  of 
the  grounds  of  special  appeal  can  be  main- 
tained, and  the  appeal  must,  in  my  opinion, 
be  dismissed  with  costs. 

Hobhouse,  J. — I  am  of  the  same  opinion, 
and  I  have  nothing  to  add  to  the  judgment 
of  my  learned  colleague  on  the  second  and 
third  grounds  taken  by  the  special  appellant. 
On  the  first  ground  also,  viz.,  as  to  whether 
or  not  the  Court  below  rightly  made  Guroo 
Buksh  a  party  to  the  suit,  I  am  inclined  to 
think  that  he  was  rightly  so  made  a  paity  for 
the  reasons  given  by  my  learned  colleague. 

It  seems  to  me  that  if,  by  the  decision 
in  this  case,  it  has  been  declared  that  the 
plaintiff  was  entitled  to  have  his  name  regis- 
tered on  the  Collector's  rent-roll  as  proprie- 
tor of  that  part  of  the  estate  which  was  in 
the  district  of  Behar — whereas,  in  fact,  the 
plaintiff  was  not  such  proprietor,  but  that 
the  defendant  Guroo  Buksh  was — then  the 
result  of  the  decision  in  favor  of  the  plaint- 
iff would  obviously  have  injuriously  affected 
the  interest  of  the  defendant. 

But  besides  this,  I  think  there  are  two  other 
very  strong  reasons  which  apparently  were 
not  applicable  to  the  cases  cited  by  the  pleader 
for  the  special  appellant,  or  which,  at  any 
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rate,  were  not  brought  apparently  to  the  no- 
tice of  the  learned  Judges  who  passed  the 
decisions  in  those  cases,  and  were  not  ju- 
dicially decided  by  them.  I  allude,  first  of 
all,  to  the  conduct  of  the  plaintiff  himself 
in  the  matter  of  Guroo  Buksh  being  made 
a  defendant  in  the  suit,  and  to  those  pro- 
visions of  the  law  which  regulate  special 
appeals,  and  which  are  applicable  to  the 
present  special  appeal. 

I  remark  that  the  plaintiff  in  this  case 
never  objected  to  Guroo  Buksh  being  made 
a  party  to  this  suit.  On  the  contrary,  he 
allowed  him  to  be  made  a  party,  and  ac- 
tually obtained  in  his  own  favor  a  decree 
against  him;  and  again  he  allowed,him  to 
appear  as  an* appellant  in  the  Lower  Appel- 
late Court,  and  then  again  made  no  objec- 
tion in  the  matter  of  his  having  been  made 
a  |defendant  in  the  cause.  And  of  course 
if  it  had  not  been  that  the  special  appellant 
had  been  unsuccessful  in  the  Court  below, 
he  would  have  probably  at  this  moment 
been  executing  the  decree  against  this  very 
person  by  reason  of  this  person's  being  a 
defendant  in  this  suit.  When,  therefore,  he 
urges  this  objection  barely  as  a  point  of  law 
in  the  last  Court  of  resort,  we  should  not, 
I  think,  allow  him  to  urge  it  unless  some 
very  good  reason  were  apparent  for  his  doing 
so  now ;  and  none  such  has  been  made 
manifest  to  us. 

But  further  than  that,  the  ground  of  objec- 
tion in  special  appeal  is  that  the  Court  below 
has  committed  a  substantial  error  and  defect 
in  law  in  the  procedure  of  this  case,  and  it  is 
by  reason  of  such  substantial  error  and  defect 
that  the  special  appellant  now  endeavours  to 
make  out  a  case  before  us.  But  the  law  dis- 
tinctly says  that  even  if  there  be  such  sub- 
stantial error  or  defect  in  the  procedure  of  the 
case,  we  cannot  yet  interfere  to  remedy  it, 
unless  in  the  words  of  the  law  it  "may 
have  produced  error  or  defect  in  the  decision 
of  the  case  upon  the  merits." 

Now,  here  it  cannot  be  said  that  the 
particular  error  in  question  has  produced 
any  error  or  defect  in  the  decision  of  the 
case  upon  its  merits.  The  case  has  been 
fairly  tried  between  the  parties  ;  they  knew 
perfectly  well  the  issue  they  pleaded,  and 
adduced  on  either  side  all  the  evidence  they 
had  on  that  issue  ;  the  Court  was  a  com- 
petent Court,  and  that  Court  has  given  a 
decision  upon  the  merits  (which  is  a  good 
decision,  as  we  hold  it,  in  law)  in  favor  of 
the  defendant.     If,  therefore,  we  were,  upon 


the  technical  error  in  procedure,  now  to 
declare  that  so  much  of  the  decision  of  the 
Court  as  determined  the  point  at  issue 
between  the  plaintiff  and  this  particular 
defendant  was  of  no  utility  and  was  not 
binding  upon  either  party,  what  should  we, 
in  reality,  be  doing?  We  should  be  simply 
relegating  the  case  to  the  same  Court  to  be 
tried  upon  the  same  evidence,  upon  the  same 
issue,  and,  we  must  suppose,  with  the 
same  result.  And  so  far  from  giving  any 
finality  to  litigation  when  the  parties  were 
before  us  in  such  a  state  that  such  finality 
might  rightly  be  given,  we  should  be  declar- 
ing that  all  the  expenses  the  parties  had  been 
put  to  on  this  particular  point,  all  the 
anxietv  and  all  the  trouble,  had  been  of  no 
use  to  them,  that  they  must  simply  pay  the 
costs  of  each  of  them  in  this  particular 
litigation,  and  then  begin  exactly  the  same 
litigation  afresh. 

It  seems  to  roe  that  if  we  were  to  do  this, 
we  should  be  very  much  abusing  the  power 
which  the  Legislature  has  given  us  in  special 
appeal,  and,  in  fact,  as  I  have  pointed  out 
before,  should  be  going  beyond  that  expressed 
restriction  which  the  Legislature  has,  in  so 
many  terms,  put  upon  the  powers  which  we 
are  to  exercise  as  a  Court  of  special  appeal. 


The  22nd  April  1870. 
Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Milter,  Judges. 

Section  2,  Regulation  I.,  1798— Section  12,* Re- 
gulation XXXI V.;  1803— Mortgage— Foreclo- 
sure. 

Case  No. -1 60  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagongt  dated  the  18th 
March  i86g. 

Shoroshee  Bala  Dabee  and  another  (Defend- 
ants), Appellants, 

versus 

Nund  Lall  Sein  (Plaintiff),  Respondent. 

Mr.  G.  C.  Paul  and  Baboos  Khetturnath 
Bose,  Jadub  Chunder  Seal,  Amur endr fi- 
nal h  Chatterjee,  and  Ashootosh  Chatter  - 
jec  for  Appellants. 

Mr.  J.   T.    Woodroffe  and  Baboo  Unnoda 
Pershad  Banerjee  for  Respondent. 
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The  ''stipulated  period"  referred  to  in  Section  2, 
Regulation  I. of  1 82 3, and  Section  12, Regulation  XXXIV. 
of  1S03,  is  the  whole  period  prescribed  by  the  mortgage- 
contract  for  the  performance  of  the  conditions  upon 
the  fulfilment  of  which  the  mortgagor  is  entitled  to 
a  re-conveyance ;  and  whether  the  mortgagor  per- 
forms all  those  conditions  or  not,  the  application  for 
foreclosure  cannot  be  made  before  the  expiration  of  such 
period. 

Phear,  J. — Such  of  the  facts  of  this  case 
as  are  necessary  to  explain  our  judgment 
admit  of  being  very  shortly  stated. 

On  the  4th  September  1863,  Shoroshee 
BaU  Dabee  and  her  son  H emend ro  Nath 
Mookerjee  executed  a  mortgage  of  certain 
landed  property  at  Chitfagong  to  one  Go- 
bind  Chunder  Sein.  The  deed  was  in  the 
English  form,  and  by  it  the  property  was 
conveyed  to  Gobind  Chunder  absolutely, 
subject  to  the  proviso  that  in  the  event  of 
the  mortgagors  paying  Gobind  Chunder  the 
principal  sum  of  Rs.  54,437-10-4  on  the  4th 
September  1868,  and  in  the  meantime  pay- 
ing interest  on  that  sum  at  10  per  cent,  per 
annum  half-yearly  (1".  *.,  on  the  4th  March 
and  4th  September)  with  annual  rents  in 
the  case  of  default  of  such  payment,  and 
also  paying  Government  revenue,  and  so  on, 
then  and  in  such  case  Gobind  would  re- 
convey. 

The  mortgagors  failed  to  pay  all  the  in- 
terest which  became  due  under  the  terms 
of  the  mortgage,  and  on  the  4th  December 
1 866,  Gobind   Chunder  applied '  by  written 
petition  to  the  Judge  of  Chittagong  for  a  ! 
foreclosure  of  the  mortgage  pursuant  to  the  ' 
provisions  in  that    behalf  of  Section   8   of : 
Regulation    XVII.     of     1806.     Thereupon,  j 
the  'prescribed    notification   seems  to   have  j 
been  made  to  the  mortgagors  by  the  Judge. 

Upon  the  footing  of  this  petition  and 
notification,  Nund  Lall  Sein,  the  son  of 
Gobind  Chunder,  on  the  15th  April  1868 
(his  father  having  meanwhile  died),  institut- 
ed the  present  suit  for  the  establishment 
and  confirmation  of  absolute  purchase  and 
to  obtain  possession  of  the  mortgaged  pro- 
perty accordingly. 

It  is  obvious  that  neither  on  the  4th 
December  1866,  when  the  petition  was  pre- 
sented to  the  Judge  of  Chittagong,  nor  on 
the  15th  April  1868,  when  this  suit  was 
instituted,  had  the  period  elapsed  which,  by 
the  mortgage-deed,  was  stipulated  for  the 
re-payment  of  the  principal  sum  secured, 
and  therefore  the  question  immediately  arises 
whether  or  not  the  suit  is  on  that  account 
premature. 


If  the  Zillah  Court  was  at  liberty, 
and  had  the  machinery  to  deal  with  this 
matter  precisely  upon  the  principles  which 
govern  the  English  Court  of  Chancery,  the 
facts  of  the  case  are  possibly  such  as  would 
give  the  plaintiff  a  right  of  suit  even  be- 
fore the  expiration  of  the  time  agreed  upon 
for  the  re-payment  of  the  principal  debt. 
For,  whenever  that  has  occurred  by  reason 
of  which  the  mortgagor  has  lost  his  right 
under  the  deed  to  call  for  a  re-convevance 
of  the  property,  and  he  can  only  get  back 
the  mortgaged  premises  by  virtue  of  the 
right  of  redemption  which  the  Court  of 
equity  still  preserves  to  him,  then  also  that 
Court  allows  the  mortgagee  to  come  in  and 
insist  that  the  mortgagor  shall  elect  between 
the  exercising  of  this  right  of  redemption  and 
being  foreclosed.  But  we  think  that  this 
mortgage-transaction,  notwithstanding  that  it 
wears  a  completely  English  aspect,  falls 
within  the  operation  of  Regulation  XVII.  of 
1806.  It  is  in  all  respects  parallel  with  the 
mortgage,  common  in  this  country,  which 
is  effected  by  means  of  a  bill  of  absolute 
sale  together  with  a  contemporaneous  ikrar 
for  re-conveyance ;  and  mortgages  of  this 
sort  have  always  been  treated  as  being  subject 
to  the  Regulation.  The  words  "  condi- 
tional sale"  as  explained  by  the  preamble 
are  broad  enough  to  *  cover  them,  and 
there  is  no  doubt  that  they  are  specially 
within  the  mischief  against  which  the  en- 
actment was  directed.  This  being  so,  the 
mortgagee  can  only  obtain  a  foreclosure 
by  following  the  procedure  which  is  laid 
down  by  Section  8  of  the  above-mentioned 
Regulation.  And  although  there  is  some 
ambiguity  in  the  words  of  that  Section  rela- 
tive to  the  time  when  the  mortgagee  may 
first  prefer  his  petition  for  foreclosure,  this 
is  cleared  up  by  reference  to  the  previous 
Section.  The  last  clause  of  the  7th  Section 
runs  thus:  — 

"  The  whole  of  the  provisions  contained  in 
"Section  2,  Regulation  I.  of  1798  and  Sec- 
"tion  12,  Regulation  XXXIV.  of  1803,  as 
"  applied  therein  to  the  stipulated  period 
"of  redemption,  are  declared  to  be  equally 
"  applicable  to  the  extended  period  of  one 
"year  granted  for  an  equitable  right  of  re- 
demption by  this  Regulation."  This  makes 
it  evident  that  the  year  of  grace,  commenc- 
ing, as  it  does,  with  the  notification  which 
follows  on  the  mortgagee's  application  for 
foreclosure,  is  intended  by  the  Legislature 
to  be  additional  to  the  period  which  is  stipu- 
lated for  redemption  in  the  mortgage-con- 
tract;   and    therefore    it    follows    that    the 
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application  itself  cannot  be  made  before  the 
expiration  of  that  "  stipulated  period. " 

Now,  the  stipulated  period  of  redemption 
referred  to  by  the  Legislature  in  this  Re- 
gulation appears  to  us  to  be  ihe  whole  pe- 
riod prescribed  by  the  mortgage-contract  for 
the  performance  of  the  conditions  upon  the 
fulfilment  of  which  the  mortgagor  is  to  be 
entitled  to  a  re-conveyance.  We  do  not 
think  that  it  in  any  case  means  less  than 
this,  or  depends  upon  whether  the  mortga- 
gor duly  performs  all  those  conditions  or 
not.  We  see  no  reason  for  supposing  that  the 
Legislature  by  those  words  spoke,  not  of  the 
period  of  redemption  originally  specified  in 
the  contract  (as  the  words  themselves  cer- 
tainly imply),  but  merely  of  the  shorter 
period,  during  which  the  mortgagor  by  per- 
formance of  the  conditions,  may  have  pre- 
served his  strict  right  to  redeem  under  the 
contract. 

From  the  very  object  of  the  Regulation 
it  is  obvious  that  the  framers  of  it  had  ex- 
pressly in  view  the  case  of  a  mortgagor 
who  fails  to  perform  the  conditions  neces- 
sary to  give  him  the  contract  right  to  re- 
deem, and  if  they  thought  of  the  "  stipulated 
period"  as  a  period  terminating  in  the  first 
default  of  the  mortgagor,  they  would  surely 
have  used  some  apter  expression  than  this  to 
convey  their  meaning. 

According,  then,  to  our  view,  in  the 
case  before  us  the  "  stipulated  period  "  did 
not  expire  until  the  4th  September  1868, 
and  consequently  both  the  presenting  of 
the  petition  for  foreclosure  and  the  filing  of 
this  plaint  occurred  before  the  mortgagee  had 
any  right  to  take  a  single  step  towards  fore- 
closing the  mortgagor's  equity  of  redemption. 
All  the  proceedings  in  this  matter  are  there- 
fore inoperative ;  the  suit  is  without  legal 
foundation  and  must  be  dismissed. 

The  plaintiff's  Counsel  has  argued  that  the 
plaintiff  is  at  least  entitled,  under  the  terms 
of  the  mortgage  upon  the  facts  which  have 
happened,  to  obtain  possession  as  mortgagee 
of  the  premises  in  suit,  but  this  is  a  cause 
of  action  entirely  distinct  from  that  upon 
which  he  had  sued,  and  we  think  he  ought 
not  now  to  be  allowed  to  deviate  from  his 
plaint. 

Although  we  thus  think*  that  the  plaint- 
iff's suit  must  be  dismissed,  we  are  of  opinion 
that  the  plaintiff  ought  not  to  be  made  to 
pay  the  defendant's  costs.  The  allegation 
of  fraud  upon  which  Shoroshee  Bala  placed 


the  merits  of  her  defence  not  only  failed, 
but  was  so  scandalously  false  that  she  has 
lost  all  right  to  receive  favorable  consider- 
ation from  the  Court  in  the  exercise  of  the 
discretion  which  it  possesses  relative  to  the 
award  of  costs.  By  reason  of  the  construc- 
tion which  the  Court  has  felt  itself  bound 
to  put  upon  the  Regulation,  the  defendant 
has  obtained  a  respite  from  the  plaintiffs9 
claim  which  she  in  no  way  deserves,  and  she 
cannot,  in  justice,  complain  if  the  Court 
makes  her  bear  the  expense  of  getting  it. 

The  decree  'of  the  Judge  is  reversed,  and 
the  plaintiff's  suit  is  dismissed.  Each  party 
will  pay  his  own  costs  in  both  Courts. 


The  22nd  April  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  Dwarkanath 

Mitter,  Judges, 

Alluvion— Possession— Rights. 

Case  No.  18  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  15th 
September  1868. 

Kalee  Pershad  Mojoomdar  and  others 
(Plaintiffs),  Appellants, 

versus 

The  Collector  of  Mymensingh  and  others 
(Defendants),  Respondents, 

Baboos  Sreenath  Doss,  Romesh  Chunder 
Mitter,  and  Tarinee  Kant  Bhuttacharjee 
for  Appellants. 

Mr.  G.  C.  Paul  and  Baboos  Juggadanund 
Mookerjee,  Kishen  Dyal  Roy,  Shush  ee 
Bhooshun  Sein,  and  Anund  Chunder 
Ghossal  for  Respondents. 

A  question  as  to  the  right  to  the  possession  of  land 
either  gained  by  gradual  accession  or  re-formation  or 
thrown  up  in  a  river  or  the  sea,  must  be  determined  by 
an  enquiry  into  the  condition  of  the  land,  when  it  was 
originally  gained  by  alluvion  or  thrown  up  and  became 
the  subject  of  property  and  capable  of  cultivation  or 
occupation  as  such.     If  it  becomes  the  subject  of  pro* 
perty  as  an  island  in  a  navigable  river,  the  fact  that  the 
channel  between  it  and  the  main  land  dries  up  subse- 
quently cannot  destroy  rights  of  property  or  possession 
which  any  person  may  have  acquired   in  it  while    it 
continued  to  be  an  island.     His -possession  is  good,  and 
constitutes  a  right  as  against  all  persons  except   the 
Government. 

I      Norman,  J, — This  is  an  appeal  from  the 
decision  of  Mr.  Belli,  Judge  of  Rajshahye. 
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The  plaintiff  sued  claiming  8,000  beegahs 
of  land  as  an  accretion  to  Mouzah  Beara. 
He  alleges  that  the  River  Jumonye,  having 
gradually  washed  away  a  large  portion  of 
the  mouzah  0.1  its  eastern  side,  in  the  year 
1268  receded  again  towards  the  east,  and 
that  the  land  in  dispute  was  formed  on  the 
site  of  that  which  had  been  washed  away 
in  contiguity  wirh  the  uslee  land  of  Mouzah 
Beara.  and  became  culturable  in  1 271  ;  that 
the  plaintiff  was  about  to  settle  the  same 
with  ryots,  but  was  opposed  by  the  de- 
fendants. 

The  defendant  Khajah  Enaetoollah,  by 
the  third  paragraph  of  his  written  statement, 
alleges  that  the  lands  in  dispute  had  been 
re-formed  for  upwards  of  twelve  years,  and 
that  the  whole  of  the  re-formed  lands  claimed 
by  him  had  been  enjoyed  by  him  and  his 
co-sharers  since  the  re-formation  thereof  as 
appertaining  to  Chota  Peary  and  Nowda 
Peary,  &c,  and  therefore  contends  that  the 
plaintiff's  claim  is  barred  by  limitation. 

In  the  6th  paragraph,  he  says  that  the 
River  Jumonye  flowed  on  the  east  of  Chota 
Peary  and  Nowda  Peary ;  that  the  lands 
of  the  mehals  on  the  west  of  the  river  were 
by  degrees  washed  away,  and,  after  the 
diluvion  of  a  large  quantity  of  land,  churs 
were  formed  in  1253  and  1254  on  the  cite 
of  the  diluviated  lands  of  the  said  mehals, 
and  were  held  in  possession  as  belonging  to 
Chota  Peary  ;  that  the  western  side  of  the 
sola  or  small  channel  flowing  on  the  west 
of  the  chur  gradually  washed  away  the  re- 
maining lands  of  Chota  Peary,  and  accre- 
tions were  formed  on  the  eastern  side  thereof 
in  contiguity  with  the  said  chur.  At  last 
the  mouth  of  the  sola  became  high,  and  was 
blocked  up  in  the  dry  season.  In  the  rains 
the  sola  united  with  the  main  stream,  and 
became  violent ;  that,  in  this  state  of  things, 
the  small  portion  of  the  original  land  of 
Chota  Peary  was  entirely  washed  away 
in  1260-1261,  and  re-formed  on  the  east- 
ern side  of  the  sola  in  contiguity  with 
the  alluvial  lands  east  of  the  sola  held  in 
possession  by  the  defendant;  that  the  gra- 
dual re -formation  of  the  disputed  lands  com- 
menced from  the  east,  and  not  from  the  west, 
as  alleged  by  the  plaintiff. 

The  other  defendants  set  forth  similar  de- 
fences as  to  the  lands  in  their  possession. 

The  Judge  directed  that  the  cases  should 
be  tried  separately. 

The  Judge  says,  the  material  issue  is 
whether  the  plaintiff's  averment  as  to  the 
formation  of  the  chur,  or  that  of  defendant, 
is  correct  ? 

vol.  xni. 


After  adverting  to  the  evidence  adduced 
by  the  plaintiff,  he  says  that  it  will  not  be 
necessary  to  consider  the  character  and  cre- 
dibility to  be  attached  to  the  defendant'^ 
witnesses  if  the  plaintiff's  own  case  falls; 
and  he  thinks  that  the  plaintiff's  claim  is 
unsustainable  for  the  following  reasons. 

He  says:  "The  map  submitted  by*  the 
"  Ameen  shows  that  the  land  is  undulating,* 
"  and  that  the  height  of  it  is  greater  on  the 
"  eastern  than  on  the  western  side — a  point 
"  which  would  tend  to  show  that  it  increas- 
"  ed  from  east  to  west,  and  not  from  west 
"  to  east. 

« 

"The  depth  of  water  in  the  existing 
"  damosh  or  channel  between  the  chur  and 
"  the  western  bank  is  another  circumstance 
"  which  favors  the  idea  of  the  chur  having 
"  been  originally  an  island  ;  this  damosh  i$, 
"  for  all  practical  purpose?,  unfordable,  except 
"  at  the  southern  point,  where  plaintiff  s  vil- 
"  lages  Beara  and  Mongram  meet,  and  at 
"  the  north,  opposite  to  Putyabhary,  and  it 
"  seems  to  me  that  a  sudden  recession  of  the 
"  river,  such  as  plaintiff  describes,  would  not 
"  be  likely  to  leave  a  lake  behind  it,  where- 
"  as  the  natural  formation  which  a  refluent 
"  river  would  take  would  be  that  of  a  lake. 
"  The  absence  of  trees  remarked  by  the 
"  Ameen  is  accounted  for  by  the  difficulty 
"  of  getting  trees  to  grow  on  chur-land. 

"  To  proceed,  however,  to  something  more 
"  certain  th,an  arguments  merely  deducibie 
"  from  physical  appearances,  I  think  the 
"  fact  of  the  Government  holding  posses- 
*'  sion  of  a  portion  of  the  southern  chur  as 
"  Khas  Shapooree — a  point  on  which,  it  is 
"  to  be  observed,  the  plaintiff's  witnesses 
"  profess  complete  ignorance,  though  they 
'•  must  have  known  it — is  an  obstacle  to  the 
"  plaintiff's  .case,  which  there  is  no  sur- 
"  mounting.  How  did  the  Government  ob- 
"  tain  the  land  ?  The  answer  of  the  Col- 
"  lector  of  Mymensingh  is  that,  as  long  ago 
"as  1836,  Khas  Shapooree  was  resumed, 
"  an  area  of  210  odcj  beegahs  being  declared 
"  to  belong  to  Government,  and  the  excess 
"  above  that  released  to  the  proprietor  of 
'•  Shapooree.  In  furtherance  of  this  order, 
"  it  seems  that  a  map  was  made  by  a  Col- 
"  lectorate  Ameen  in  1852,  and  in  1858  a 
"  re-settlement  of  Khas  Shapooree  was  made 
"  by  the  fiscal  officers  of  Mymensingh, 

"This  date  is  of  great -importance,  be- 
"  cause,  if  in  1858,  corresponding  with  1265 
"  B.  E.,  the  Government  chur  Khas  Sha- 
"  pooree  was  still  in  existence,  it  is  impossi- 
"  ble  to  believe  the  plaintiff's  story  that  in 
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"1268  the  chur  formed  after  the  river  had 
"cut  away  every  thing  up  to  Beara,  and 
"had  remained  stationary  at  feeara  for  two 
"years.  To  believe  this,  one  must  assume 
"that  Khas  Shapooree,  Shapooree,  Chota 
V  Peary,  and  Boro  Peary,  were  all  cut  away 
"  in  one  year — an  assumption  which  I  can- 
"not  accept  without  proof;  more  especially 
"as  the  plaintiff's  witnesses  do  not  depose  to 
"a  sudden  and  terrific  destruction  of  four 
"large  villages,  such  as  must  have  occurred 
"  if  the  above  supposition  be  received,  but 
"they  speak  rather  of  gradual  encroachment 
"of  the  river  extending  over  a  number  of 
"  years. 

"For  the  reasons  above  given,  therefore. 
"  I  consider  the  plaintiff's  claim  to  any  por- 
"  tion  of  the  chur  has  not  been  made  out." 

The  Judge,  accordingly,  dismissed  the 
plaintiff's  suit. 

The  plaintiff  appeals  to  this  Court,  and 
the  evidence,  oral  and  documentary,  has  been 
gone  through  and  discussed  in  great  detail 
by  the  vakeels  of  the  respective  parties. 

From  the  evidence  on  the  record,  it  ap- 
pears that,  in  and  prior  to  1853,  tne  river 
flowed  in  a  course  which  included  what  is 
now  the  eastern  portion  of  the  lands  now  in 
dispute.  In  a  map  of  the  land,  as  it  then 
stood,  a  portion  of  the  defendant's  Chota 
Peary  is  shown  occupying  a  position  on  the 
eastern  bank  of  the  river.  The  present  bound- 
ary-line of  the  land  in  dispute  on  the  east  is 
to  the  east  of  what  was  then  the  western 
limit  of  the  course  occupied  by  the  river. 
The  western  boundary  of  the  present  line 
of  the  river  occupies  a  position  somewhere 
about  the  middle  of  the  stream,  as  it  existed 
prior  to  1853. 
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Upon  comparison  of  the  map  of  185a  and 
the  thakbust  map  of  the  land  as  surveyed 
in-  April  1853,  we  see  very  plainly  when 
the  great  diluviation  commenced. 

In  the  year  1852  and  the  beginning  of 
1853,  the  Government  was  in  possession  of 
a  large  piece  containing  13  khadas  of  land 
on  the  west  of  the  stream,  being  hind  re- 
sumed as  appertaining  to  Mouzah  Shapooree, 
called  Khas  Shapooree ;  and  in  a  map  pre- 
pared for  the  purpose  of  the  settlement  in 
1852  filed  in  this  case,  the  boundaries  of 
Khas  Shapooree  are  given.  The  thakbust  map 
of  the  survey  in  April  1853  shows  that  the 
river  was  changing  its  course,  and  at  that 
time  had  washed  away,  not  only  the  whole 
of  Khas  Shapooree,  but  a  considerable  por- 
tion of  uslee  Shapooree.  In  the  thakbust  map 
of  Nowda  Peary,  made  in  1853,  it. is  record- 
ed thai  the  river  is  rapidly  destroying  the 
site  of  the  Moonsiff's  and  joint  Magistrate's 
Cutcherrv.  Iu  the  thakbust  map  of  Chota 
Peary,  at  the  same  date,  it  is  recorded  as 
follows  :  "  The  different  hamlets  in  this  vil- 
lage cover  an  area  of  90  acres  ;  river,  khais, 
and  sand  about  450  acres  ;  jhow  jungle  about 
60  acres." . 

The  evidence  of  the  defendant's  witnesses 
shows  that  some  25  years  ago  the  River 
Jumonye  was  to  the  east  of  Mouzahs  Boro 
Peary  and  Chota  Peary  ;  and  that  23  or  24 
years  ago  a  chur  formed  in  the  place  of  these 
villages.  The  chur  formed  in  the  middle 
of  the  river.  This  may  explain  the  appear- 
ance of  a  portion  of  Chota  Peary  to  the  east 
of  the  river  as  shown  in  the  maps  prior  to 
January  1852. 

They  say  that  at  a  time,  which  ?ome  of 
them  call  16  or  17,  and  some  13  or  14  years 
ago,  the  river  broke  away  the  rest  of  the 
villages  of  Chota  Peary  and  Boro  Peary,  cutting 
away  the  land  on  its  western  bank,  till  it 
came  to  Beara.  The  time  is,  however,  fixed 
by  the  evidence  of  Talessur  Sircar.  The 
thak  or  survey  of  Chota  Peary  and  Boro 
Peary  took  place  only  once,  viz.,  after  the 
diluvion  had  begun,  but  before  all  the  land 
had  diluviated. 

The  defendant's  witnesses  all  say  that 
the  land  was  gradually  washed  away  in  one 
place  and  re-formed  in  another.  Dolloo  Sir- 
car says  the  re- formation  in  the  one  place, 
on  the  one  side,  was  simultaneous  with 
the  diluviation  on  the  other.  Many  of 
the  witnesses  say  that  it  re-formed 
on  the  chur  above  mentioned.  But  all 
of  them  agree  in  saying  that  the  re-forma- 
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tions  began  on  the  east,  and  that  the  land 
increased  gradually  to  the  westward.  Their 
statements  on  this  point  are  entirely  consist- 
ent with  what  appears  from  the  report  and 
map  of  the  Ameen  who  surveyed  the  land 
by  the  direction  of  the  Judge.  That  report 
and  map  show  that  the  land  is  undulating, 
that  its  height  is  greater  towards  the  east 
than  on  the  west.  We  have  examined  this 
map,  and  we  find  that  the  contour  of  the 
land  shows  that,  in  all  probability,  it  must 
have  been  increased  from  east  to  west,  as 
deposed  to  by  the  witnesses  for  the  defence, 
and  was  not  re-formed  from  west  to  east  as 
stated  by  the  plaintiff's  witnesses. 

The  witness  Talessur  Sircar,  whose  accu- 
racy on  another  point  we  have  been  able 
to  test  by  reference  to  the  survey-map  of 
April  1853,  says,  Shapooree  was  washed 
away  before .  Chota  Peary  was ;  it  took 
three  or  four  years  in-  re-forming.  Other 
witnesses  say,  Shapooree  and  Chota  Peary 
were  washed  away  in  one  year ;  they 'were  re- 
formed simultaneously. 

Babajee  Mirdha  Khan,  one  of  the  defendant's 
witnesses,  says  the  chur  was  formed  in  the 
middle  of  the  river.  The  river  was  all 
round  it :  no  one  could  ford  the  river :  the 
defendants  took  possession  of  it  as  Shikust 
Pyust.  Khas  Shapooree  was  formed  at  the 
same  time  as  Chota  Peary  and  Boro  Peary. 
Since  the  chur  was  first  formed,  the  zemin- 
dars of  the  seven-annas  share  (Mr.  Kennedy 
and  Enaetoollah)  and  the  ijaradar  have  been 
in  possession.  The  Government  is  in 
possession  of  Khas  Shapooree  through  its 
ijaradar,  Mr.  Barry.  He  says  his  house 
was  in  the  original  Chota  Peary;  when  it  was 
washed  away,  he  took  up  his  residence  in  the 
new  Pyust  land. 

There  are  about  125  ryots'  houses  on  the 
land  in  dispute.  Some  of  the  ryots  say 
they  have  lived  on  the  chur  16  or  17  years  ; 
others  say  15  or  16  years. 

Tbe  evidence  for  the  defendant,  so  far  as 
we  can  judge,  appears  to  be  worthy  of  credit, 
and  it  is  confirmed  in  important  particulars 
by  the  maps  and  other  documentary  evi- 
dence. 

On  the  other  hand,  the  evidence  of  the 
witnesses  for  the  plaintiff  is  most  unsatis- 
factory. The  plaintiff's  case  is  that  the 
river  began  to  recede  towards  the  east  in 
1861  ;  that  the  lands  in  dispute  formed  by 
Accretion,  and  became  culturable  in  1864.       i 


Nothing  can  be  more  vague  than  the  evi- 
dence of  his  witnesses.  They  give,  for  the 
re-formation  of  the  land,  which,  according  to 
the  plaintiff,  is  a  matter  which  occurred  quite 
recently,  different  dates.  Some  say  five  or 
six  years  ago.  Some  say  seven  or  eight. 
Some  eight  or  nine  years  ago.  There  is  not 
the  smallest  documentary  proof  of  any  great 
diluviation  or  formation  of  land  at  the  time 
spoken  of  by  these  witnesses.  Their  evi- 
dence'will  not  bear  comparison  with  that 
of  the  witnesses  for  the  defence,  and  is  en- 
tirely at  variance  with  the  inferences  to  be 
drawn  from  the  maps  and  from  the  charac- 
ter and  formation  of  the  land  as  it  exists. 
It  is  contradicted  in  the  most  effectual  man- 
ner by  the  clear  evidence  of  long  possession 
by  ryots,  ijaradars,  and  tenants  of  the  defend- 
ants as  owners  of  the  land  in  dispute,  and 
of  the  Government  as  owners  of  the  re-form* 
ed  khas  Shapooree. 

It  appears  to  me  to  be  clearly  and  satis- 
factorily proved  that  the  land  in  dispute 
was  not  formed  in  or  subsequent  to  1861, 
as  alleged  by  the  plaintiffs,  but  shortly  after 
the  diluviation  of  the  western  bank  of  the 
river  in  1853;  and  that  the  churs  formed  in 
the  river  were  taken  possession  of,  and  occu- 
pied by,  the  defendants  and  their  ijaradars 
or  ryots,  as  soon  as  they  were  capable  of 
cultivation. 

The  present  suit  was  brought  on  the  30th 
of  December  1867. 

The  plaintiff  contends  that  the  land  having 
formed  as  an  island  in  a  navigable  river, 
and  the  danioos  or  gulf  which  separates 
the  disputed  land  from  the  Mouzah  Beara 
having  been  fordable  within  the  last  few 
years,  the  land  must  be  deemed  to  have  be- 
come an  accession  to  Mouzah  Beara  from 
the  time  when  the  damoos  became  fordable. 

Now,  there  are  several  answers  to  that. 
First,  it  is  not  the  ground  which  the  plaint- 
iff puts  forward  in  his  plaint.  He  does  not 
allege  that  the  land  in  dispute  was  original- 
ly formed  as  an  island  chur  in  the  river,  and 
that  the  channel  between  such  island  and 
the  shore  afterwards  became  fordable,  upon 
which  he  acquired  a  right  to  the  land  as  an 
accession  to  his  estate  under  the  provisions 
of  Clause  3.  The  case  he  makes  is  that  the 
land  in  dispute  is  a  re-formation  of  the  dilu- 
viated  lands  of  Mouzah  Beara  in  contiguity 
wiih,.or  as  an  accretion  to,  the  uslee  lands  of 
that  mouzah,  as  provided  for  by  Clause  1,  Sec* 
tion  4  of  Ad  XI.  of  1825.     The  plaintiff 
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has,  therefore,  wholly  failed  to  prove  the 
title  on  which  he  came  into  Court  Second- 
ly, there  is  a  considerable  body  of  evidence 
which  goes  to  show  that  the  damoos  is  even 
now  only  fordable  at  a  point  below  Beara, 
and  hardly  any  evidence  the  other  way. 
But  as  that  point  has  not  been  fully  tried,  I 
do  not  base  my  judgment  upon  the  defect  of 
proof  on  this  part  of  the  plaintiff's  case. 

The  Judge  raised  an  issue  whether  the 
suit  is  barred  by  limitation,  and  I  certainly 
think  that,  if  I  were  compelled  to  rest  our 
decision  on  that  ground,  I  might  say  that 
the  plaintiff  has  not  proved  that  he  brought 
his  suit  within  12  years  from  the  time  when 
the  defendants,  their  ryots  and  ijaradars, 
took  possession  of  the  lands  in  dispute,  or  of 
parts  of  those  lands  to  the  eastward,  to 
which  the  rest  subsequently  accreted.  It 
is  clear  that  a  great  diluviation  was  going 
on  in  April  1853,  which  was  14  years 
and  8  months  before  the  commencement  of 
the  suit.  It  is  proved  that,  as  the  land  on 
the  west  of  the  stream  diluviated,  re-form- 
ation took  place  towards  the  east,  which 
apparently  assumed  the  shape  of  an  island, 
and  that  such  island-formation  was  almost 
immediately  occupied  by  ryots,  whose  houses, 
standing  on  the  original  lands  of  Chota  Peary, 
had  been  washed  away. 

The  plaintiff  contended  that,  assuming 
the  land  to  have  been  formed  as  an  island, 
his  right  of  action  accrued  when  the  stream 
between  the  island  and  his  land  became 
fordable,  and  therefore  he  is  not  barred  by- 
limitation. 

If  that  argument  is  well  founded,  the  ab- 
surd consequence  would  follow  that,  though 
land  originally  formed  as  an  island  had  been 
occupied  and  cultivated  for  20  or  even 
50  years,  still,  if  the  channel  between  it 
and  the  main  land  filled  up,  the  rights  of 
the  person  in  occupation  of  the  island  would 
be  destroyed,  and  the  riparian  owner  could 
acquire  a  right  of  possession  which  he  might 
enforce  by  suit  at  any  time  within  12  years 
after  the  channel  dried  up  or  became  forda- 
ble. We  pointed  out  this  consequence  to 
the  appellant's  Counsel,  and  he  admitted  that 
his  argument  must  go  to  that  length.  I 
think  that  the  true  rule  is  that  a  question  as 
to  the  right  to  the  possession  of  land,  either 
gained  by  gradual  accession  or  re-formation, 
or  thrown  up  in  a  river  or  the  sea,  must  be 
determined  by  an  enquiry  into  the  condition 
of  the  land,  when  it  was  originally  gained  by 
alluvion  or  thrown  up,  and  became  the  subject 


of  property  and  capable  of  cultivation  or 
occupation  as  such.  A  very  good  illustra- 
tion of  this  is  to  be  found  in  the  Roman  Law, 
Digest,  Book  XII.  tit.  1,  Section  56.  See  also 
the  same  book,  Sections  30  and  38. 

It  is  evident  that  some  sort  of  right  must 
then  accrue  to  the  first  occupant. 

If,  after  the  land  comes  into  existence,  and 
is  capable  of  cultivation,  it  is  taken  into 
possession  and  occupied  by  any  one,  his  pos- 
session is  at  least  adverse  to  that  of  any  one 
else. 

It  is  difficult  to  see  how  a  right,  which 
has  once  accrued,  can  be  divested  by  any 
change  in  the  condition  of  land  adjacent  to 
that  in  which  such  right  exists,  and  there- 
fore one  would  think  that,  if  land  comes  into 
existence,  and  becomes  the  subject  of  pro- 
perty as  an  island  in  a  navigable  river,  the 
fact  that  the  channel  between  it  and  the 
main  land  dries  up  subsequently  cannot  de- 
stroy rights  of  property  or  possession  which 
any  person  may  have  acquired  in  it  while 
it  continued  to  be  an  island.  As  an  island, 
it  must  be  presumed  to  be  at  the  disposal 
of  Government.  If  it  is  taken  possession  of 
and  cultivated  by  any  person,  the  Govern- 
ment may  have  rights  against  him.  But  his 
possession  is  good,  and  constitutes  a  right  as 
against  all  persons  except  the  Government. 
The  subsequent  drying  up  of  a  channel 
between  the  island  and  the  shore  cannot 
affect  his  right  to  insist  on  his  possession  as 
a  good  title  as  against  every  body  except  the 
Government,  or  one  who  can  show  a  better 
title  than  himself.  There  is  nothing  in  the 
3rd  Clause  of  Section  4,  Regulation  XI.  of 
1825,  which  militates  against  this  view.  The 
Clause  in  question  does  not,  in  fact,  provide 
for  the  case  of  an  island  thrown  up  in  a 
river,  which,  at  the  time  when  it  becomes 
capable  of  being  occupied  or  cultivated,  in 
other  word?,  a  subject  of  property,  is  se- 
parated from  the  lands  most  nearly  adjacent 
to  it  by  an  unfordable  channel,  further 
than  to  declare  that  such  island  shall  be  at 
the  disposal  of  Government.  But  if  the 
Government  does  not  think  fit  to  lay  claim 
to  it,  the  case  will  fall  within  the  5th  Clause 
of  Section  4,  which  enacts  that,  in  all  other 
cases,  viz.,  ll  in  all  cases  of  claims  and  dis- 
"  putes  respecting  land  gained  by  alluvion 
"  or  by  dereliction  of  the  river  or  the  sea, 
*'  which  are  not  specifically  provided  for 
"  by  the  rules  contained  in  this  Regulation, 
"  the  Courts  of  justice,  in  deciding  upon 
"  such  claims  and  disputes,  shall  be  guided. 
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"  by  the  best  evidence  they  may  be  able  to 
"obtain  of  established  local  usage,  if  there 
"  be  any  applicable  to  the  case,  or,  if  not, 
"by  general  principles   of  equity' and  jus- 


u 


tice. 


By  Aft  IX.  of  1847,  the  right  of  the 
Government  to  come  in  and  claim  posses- 
sion is  postponed  till  the  time  of  re-survey. 
But  it  is  difficult  to  see  how  that  Aft 
can  affect  any  question  between  the  person 
in  possession  and  any  person  other  than  the 
Government. 

J  confess  myself  unable  to  assent  to  the 
rule  supposed  to  be  laid  down  in  Wise  versus 
Ameerunnissa  Khatoon,  3  Weekly  Reporter, 
34,  that  the  status  of  trie  land  at  the  time 
of  the  re-survey  is  to  be  looked  at  in  deter- 
mining questions  between  rival  claimants 
when  the  Government  is  not  one  of  such 
claimants. 

There  is  no  evidence  of  any  special  local 
usage  applicable  to  the  case  before  us. 

The  defendant's  case  as  proved  is  this. 
He  is  a  person  on  the  site  of  whose  diluviat- 
ed  villages  an  island  has  re-formed  more 
than  14  years  ago.  Immediately  upon  such 
re-formation,  he  took  possession  of  the  re- 
formed Unds  at  a  time  when  there  was  no 
one  except  the  Government  who  could  have 
possibly  contested  his  claim,  the  land  which 
al  that  time  most  nearly  adjoined  to  such 
re-formation  being  the  remaining  lands  of 
his  own  village  of  Chota  Peary.  The  plaint- 
iff is  a  person  to  whose  estate  the  land  so 
taken  possession  of  has,  after  a  long  course 
of  years,  become  adjacent,  partly  by  the  gra- 
dual diluviation  of  the  remaining  lands  of 
the  defendant's  estate  of  Chota  Peary,  and 
partly  (if  the  plaintiff's  story  on  that  point 
is  accepted,  and  for  the  purposes  of  the 
present  argument  I  do  accept  it)  by  the  so/a 
or  branch  of  the  river  between  the  island 
and  the  plaintiffs  estate  of  Beara  becoming 
fordable. 

I  hive  not  the  smallest  difficulty  in  saying 
that  as  between  these  two  claimants,  on 
general  principles  of  equity  and  justice,  1 
must  pronounce  that  the  defendant  is  entitled 
to  the  land  in  dispute. 

The  appeal  must,  therefore,  be  dismissed 
with  costs. 

Mitter,  J. — I  concur  in  dismissing  this 
appeal.  The  plaintiff  has  completely  failed 
to  make  out  the  case  with  which  he  came  in- 
to Court ;  and  I  do  not  think  that  he  is  now 


entitled  to  rest  his  claim  on  Clause  3,  Section 
4,  Regulation  XI.  of  1825.  No  issue  was 
joined  on  this  point,  and  no  evidence  has  been 
given.  I  decline  to  give  any  opinion  on  this 
point. 


The  23rd  April  187Q. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bar/.,  Judges. 

Mahomedan  Law— Dower — Limitation— De- 
mand—Cause  of  action— Clause  1,  Section  9, 
Act  XIV.,  1859. 

Case  No.  243  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
/he  4/h  September  i86g. 

Ranee  Khejoorunissa  (one  of  the  Defendants), 

Appellant, 

versus 

Ranee  Ryecsunissa  Begum  (Plaintiff), 

Respondent. 

Messrs.  J.  W.  B.  Money,  R.  T.  Allan,  and 
H.  £.  Tzvidale  and  Moonshee  Ameer  Alt 
for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

Under  Mahomedan  Law,  it  is  only  by  payment  of  the 
prompt  dower  that  the  husband  is  entitled  to  consum- 
mate the  marriage. 

^  ■ 

Act  XIV.  of  1S59  i>  applicable  to  claims  for  dower 
which  has  always  been  treated  as  a  debt  by  the  Maho- 
medan Liw. 

The  rule  laid  down  by  the  Privy  Council  in  respect  to 
a  dower  that  was  prompt,  via,,  that  the  wife  had  a  right 
of  suit  without  a  previous  demand,  and  that  she  was  not 
obliged  to  sue  her  husband  either  immediately  or  dur- 
ing his  lifetime,  does  not  apply  in  a  case  in  which 
a  wife  made  the  demand  openly,  deliberately,  and  pub- 
licly after  many  years  of  separation  and  when  all  at- 
tempts at  reconciliation  had  failed — a  party  making  such 
a  demand  being  bound  to  bring  her  suit  to  enforce  her 
claim  within  the  period  allowed  by  law  as  any  other 
person  seeking  to  enforce  a  written  contract. 

A  wife's  application  to  be  permitted  to  sue  as  a  pauper 
to  recover  her  dower  was  held  to  be  not  a  notice  mere- 
ly, but  a  clear,  distinct,  and  positive  demand  made  in 
open  Court,  and  the  husband's  refusal  on  that  occasion 
to  pay  the  demand  was  held  to  be  the  wife's  cause  of 
action  from  the  date  of  which  limitation  would  run 
under  Clause  9,  Section  1,  Act  XIV.  of  1859. 

Loch,  J. — This  is  a  suit  for  dower.  The 
plaintiff,  Ranee  Ryeesunissa,  was  married  to 
the  late  Rajah  Enayet  Hossein  on  8th 
Rubeeoos-sanee  1254  Hijree  (18th  Assar 
1246  Moolkee — 1st  July.  1838)  in  the  town 
of  Purneah,  and,  according  to  the  plaintiff's 
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allegation,  a  kabinnamah  or  deed  of  dower 
settling  a  lakh  of  rupees  upon  her  as  dower 
was  on  the  same  date  and  at  the  time  of  the 
marriage  executed  by  her  husband  Enayet 
Hossein.  By  the  terms  of  that  deed,  one- 
fourth  of  the  dower  was  prompt  (Mooujjul) 
and  the  remainder  deferred  (Mooujjil). 
Plaintiff  alleges  that  her  husband  died  on 
15th  Bhadro  1275  Moolkee  (30th  August 
1867)  when  her  cause  of  action  to  recover 
the  amount  of  her  dower  arose ;  that  during 
the  lifetime  of  her  husband,  she  had  on 
different  occasions  received  from  him  Rupees 
2,000  of  the  prompt  portion  of  the  dower, 
and  she  now  sues  for  the  balance  both  of 
the  prompt  and  deferred  after  deducting  her 
-JLth  share  in  her  husband's  property,  to 
which,  as  one  of  his  heirs,  she  is  entitled  by 
the  law  of  inheritance. 

The  material  allegations  on  the  part  of  the 
principal  defendant,  Ranee  Khejoorunissa, 
the  second  wife  of  Rajah  Enayet  Hossein, 
who  has  filed  the  present  appeal  on  her  own 
account  and  as  guardian  of  her  minor  son 
Syud  Ata  Hossein,  are — 

I. — The  claim  for  dower  is  barred  by  limit- 
ation, as  plaintiff's  cause  of  action  arose 
when  she  separated  from  her  husband  some 
22  years  before  the  institution  of  the  suit. 

•  II. — The  claim  for  the  prompt  dower  is 
affected  by  limitation,  as  she  failed  to  bring  a 
suit  within  the  time  allowed  by  law. 

III. — That  her  claim  for  the  deferred  dower 
is  also  barred  by  limitation,  she  having  failed 
to  bring  a  suit  within  six  years  from  the 
date  when  her  claim  as  a  pauper  was  rejected 
on  27th  January  1862. 

IV. — That  her  suit  is  barred  by  limitation, 
because  she  failed  to  bring  her  action  within 
the  period  allowed  by  law  when  her  claim 
for  maintenance  against  the  Rajah  was  dis- 
missed by  the  Magistrate,  and  the  order 
confirmed  by  the  Sessions  Judge. 

V. — That  the  amount  of  her  dower  was 
Rupees  5,000  only,  and  she  has  received 
more  than  that  sum. 

VI. — No  kabinnamah  was  executed  by 
Enayet  Hossein  in  plaintiff's  favor,  and  the 
document  produced  by  her,  purporting  to  be  a 
kabinnamah  so  executed,  is  forged. 

The  Subordinate  Judge,  after  going  very 
carefully  into  the  evidence,  disallowed  the 
pleas  of  limitation,   held    the   kabinnamah 


propounded  by  the  plaintiff  to  be  a  genuine 
document,  and  gave  her  a  decree  with  costs. 

Only  one  of  the  defendants,  Ranee  Khe- 
joorunissa, has  preferred  an  appeal  to  this 
Court. 

The  points  raised  in  appeal  are — 

1st. — The  claim  in  regard  to  that  portion 
of  the  dower  which  is  prompt  is  barred  by 
the  Law  of  Limitation. 

2nd. — The  claim  in  regard  to  the  portion 
of  the  dower  which  was  deferred  is  also 
barred  by  limitation. 

3rd. — The  document,  /.  *.,  the  kabinnamah 
or  deed  of  dower  propounded  by  the  plaint- 
iff, and  on  which  she  relies,  is  a  forged 
document,  and  was  not  executed  by  Enayet 
Hossein. 

The  fact  of  the  marriage  of  the  plaintiff 
with  Rajah  Enayet  Hossein  is  admitted. 
It  is  also  admitted  that  she  separate!  from 
her  husband  about  1259  Moolkee  (i85i)tand 
was  living  separate  from  him  when  he  died 
in  1867,  though  there  had  been  no  divorce. 
The  date  of  Rajah  Enayet  Hossein's  death  is 
not  disputed. 

We  proceed  to  take  up  the  objections  rais- 
ed in  appeal  in  the  order  in  which  they  are 
given  above,  and  first  as  regards  the- applica- 
tion of  the  Law  of  Limitation  to  that  point  of 
the  dower  which  is  admittedly  prompt. 

Looking  at  the  terms  of  the  deed  of  dower, 
it  is  clear  that  one-fourth   was  prompt,  /'.  *., 
payable  at  the  time  of  the  marriage,  payable 
immediately.     Looking  to  the  authorities  00 
Mahomedan  Law,  Hedaya,  Volume  I,  page 
150  (Edition  of  179 1 ),  it  appears  that  it  is 
only  by  payment  of  the  prompt  dower  that 
the  husband  js  entitled  to  consummate  the 
marriage  ;  that  till  this  be  paid,  the  woman 
may  refuse  to  allow  her  husband  to  have 
connection  with  her,  and  even  if  he  should 
have  had  such  connection  or  been  in  com- 
plete retirement  with  her,  she  may  refuse  to 
admit  him  again  until  she  has  received  the 
whole  of  the  prompt  dower.     Macnaghten,  in 
his  Principles    of   Mahomedan    Law,    says 
(Rule  20  on  the  Ch'apter  on  Marriage)  :  "  A 
necessary  concomitant  of  a  contract  of  mar- 
riage is  dower,  the  maximum  of  which    is 
not  fixed,  but  the  minimum  is  ten  direms* 
and  it  becomes  due  on  the  consummation  o€ 
the   marriage   (though   it   is  usual  to  stipu- 
late for  delay  as  to  the  payment  of  a  part) 
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or  on  the  death  of  either  party,  or  on 
divorce."  In  Baillie's  Digest  of  Mahomedan 
Law,  page  1 24,  Hanifeea,  and  there  appears 
to  be  no  difference  in  this  respect  between 
the  two  sects,  we  have  the  same  doctrine 
laid  down  :  "  A  woman  may  refuse  herself 
"  to  her  husband  as  a  means  of  obtaining 
"  payment  of  so  much  of  her  dower  as  is 
"  Mooujjul  or  prompt ;  and,  in  like  manner, 
"  her  husband  cannot,  until  such  payment 
"  has  been  made,  lawfully  prevent  her  from 
going  out-of-doors  or  taking  a  journey  or 
going  on  voluntary  pilgrimage."  Again, 
in  page  126:  "  When  the  parties  have 
"  explained  how  much  of  the  dower  is 
"  Mooujjul  or  prompt,  that  part  of  it  is  to  be 
"  promptly  paid.  *  *  *  Where,  how- 
"  ever,  it  has  been  stipulated  that  the  whole 
"  is  Mooujjul  or  prompt,  the  whole  is  to  be 
"  so,  to  the  rejection  of  custom  altogether." 
It  is  clear,  therefore,  from  the  quotations 
above  made,  that  prompt  dower,  unless  delay 
be  stipulated  for  and  agreed  to,  becomes  due, 
and  should  be  paid  at  the  time  of  the 
marriage. 

It  has  been  very  properly  pointed  out  to 
us  by  Mr.  Money  for  the  appellant  that  all 
the  cases  given  in  Macnaghten's  Principles 
of  Mahomedan  Law  are  expositions  of  that 
law  given  by  learned  Moulvies  as  known  to 
and  taught  by  them ;  that  a  Law  of  Limitation 
is  unknown  to  the  Mahomedan  Law  either 
as  regards  debts  or  dower  or  any  other  claim  ; 
that  as  regards  ordinary  debts,  the  Law  of 
Limitation  introduced  by  the  Regulations 
of  1793  has  been  held  applicable,  as  also  the 
recent  Act  XIV.  of  1859;  and,  consequently. 
there  is  no  valid  reason  whv  that  law  should 

mm  ' 

not  be  equally  applicable  to  claims  for  dower 
which  was  always  treated  as  a  debt  by  the 
Mahomedan  Law.  It  is  contended,  there- 
fore, for  the  appellant,  that,  as  the  prompt 
dower  became  due  on  the  date  of  the  mar- 
riage, a  suit  to  recover  the  amount  should 
have  been  brought  within  12  years,  the 
period  allowed  by  the  law  of  1793,  from 
that  date;  that  if  the  Court — with  reference 
to  the  judgment  of  the  Privy  Council  in 
tiie  case  of  Ameeroonissa,  6  Moore,  page 
2iiT  and  of  Jumeela,  reported  in  the  Gap 
Number  of  the  Weekly  Reporter,  page  252 
— think  that,  as  no  demand  was  then  made, 
limitation  will  not  run  from  date  of  mar- 
riage, then  it  is  contended  that  a  distinct  de- 
mand was  made  in  1861  when  the  plaintiff 
applied  to  the  Court  for  permission  to  file  a 
suit  in  formd  pauperis  against  her  husband 
to  recover  the  amount  of  the  dower  on  the 


kabinnamah.  Her  husband  repudiated  the 
claim,  and  denied  having  executed  the  docu- 
ment, and  the  plaintiff's  application  was  re- 
jected on  27th  January  1862. 

Two  cases  from  the  Select  Reports  have 
been  quoted  in  support  of  the  contention 
that  the  Law  of  Limitation  is  applicable  to  a 
claim  for  prompt  dower.  The  first  is  re- 
ported in  L  Select  Reports,  page  103,  Meer 
Nujeeboollah,  and  the  Judges  who  disposed 
of  that  case  say  :  "  With  respect  to  the  deed 
"  of  settlement,  it  was  held  that  the  claim 
"  to  the  two-thirds  of  the  dower  which  were 
"not  exigible  during  the  marriage,  or,  in 
"  other  words,  were  payable  on  the  decease 
"  of  the  husband,  was  not  affected  by  the 
"  rule  laid  down  in  the  regulation  of  limita- 
"  tions,  as,  at  the  commencement  of  the 
"  present  suit,  twelve  years  had  not  elapsed 
"since  the  husband's  death;  but  the  reco- 
"  very  of  the  remaining  third,  specified  as 
" '  payable  on  demand/  was  held  to  be  barred 
11  by  the  regulation  in  consequence  of  the 
11  long  period  (about  forty  years)  which  had 
"  elapsed  since  it  became  due  without  any 
"  demand  having  been  made."  That  case 
is  similar  in  many  respects  to  the  one 
before  us.  The  husband  in  that  case  settled 
5,000  gold  mohurs  (80,000  rupees)  on  his 
wife,  of  which  one-third  was  Mooujjul  or 
payable  immediately,  and  two-thirds  Moouj- 
jil  or  not  exigible  during  the  continuance 
of  the  marriage.  The  law-officers,  when 
consulted,  gave  it  as  their  opinion  that, 
"  under  the  Mahomedan  Law,  the  cogni- 
sance of  claims  for  dower  could  not  be 
"limited  to  any  specific  term,  and  that  both 
"the  part  which  was  payable  on  demand, 
"and  that  which  was  not  exigible  during 
"  marriage,  were  equally  recoverable  from 
"the  estate  of  the  husband."  Yet,  in  the 
face  of  this  opinion,  the  Judges  held  that 
the  claim  for  the  one-third  prompt  dower 
was  barred  by  the  Law  of  Limitation,  so  long 
a  period  having  elapsed  without  any  demand 
being  made. 

The  second  case  is  reported  in  7 
Select  Reports,  page  40,  Noorunissa  Be- 
gum, appellant.  The  judgment  follows 
that  reported  in  Volume  I.  In  this  case, 
however,  the  husband  was  alive,  and  the 
wife's  claim  for  the  exigible  dower  was  held 
to  be  barred  by  the  Law  of  Limitation ;  and 
second,  no  claim  could  lie  for  the  dower  not 
exigible  until  the  death  of  the  husband  or 
the  dissolution  of  the  marriage  by  divorce. 
In  this  case,  though  it  appeared  that  the 
parties  were   living    separately,    there    was 
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no  evidence   of  a  divorce,   and   the   appeal 
A*as  dismissed. 

We  now  turn  to  the  case  of  Ameeroonissa, 
decided  by  the  Privy  Council  in  1855,  and 
reported  in  VI.  Moore's  Indian  Appeals, 
page  211.  In  this  case,  Mooradoonnissa, 
the  defendant,  claimed  a  dower  of  Rupees 
46,000  recoverable  from  the  estate  of  her 
husband,  Syud  MoostafTa.  The  plaintiff  in 
the  case,  Syud  Abdoollah,  the  heir-at-law, 
denied  that  Mooradoonnissa  had  been  married 
to  his  brother,  MoostafTa,  and  further  plead; 
ed  that,  as  the  deed  of  dower  set  up  by 
Mooradoonnissa  created  a  debt  demandable 
and  payable  immediately,  the  claim  was 
barred  by  the  Law  of  Limitation,  Regulation 
III.  of  1793,  Section  ?4,  more  than  twelve 
years  having  elapsed  since  the  alleged  marT 
riage.  In  disposing  of  the  appeal,  their  Lord- 
ships of  the  Privy  Council,  after  quoting  the 
above  Section  of  Regulation  III.  of  1793  i# 
extenso,  refer  to  the  last  words  of  the  Section, 
which  run  thus  :  "  Or  shall  prove  that,  either 
"  from  minority  or  other  good  and  sufficient 
"  cause,  he  had  been  prevented  from  obtain- 
"  ing  redress;"  and  they  say:  "This  may 
"  probably  be  a  case  fit  to  be  dealt  with 
"  under  the  concluding  part  of  this  Regu- 
"  lation ;  there  may  be  such  good  and  suffi- 
€t  cient  cause,  but  their  Lordships  do  not 
"desire  to  put  their  decision  on  that  point." 
The  terms  of  the  deed  are  '•  when  demanded 
by  my  wedded  wife."  They  then  refer 
to  certain  classes  of  obligations  payable  on 
demand,  and  others  which  contain  no  pro- 
vision to  pay  on  demand,  and  are  therefore 
payable  immediately,  and  after  referring  to 
certain  cases  disposed  of  in  the  Courts  of 
iaw  in  England  relating  to  cases  in  which  it 
had  been  ruled  that  an  express  demand  must 
be  made  before  the  action  could  be  maintain- 
ed, their  Lordships  go  on  to  say :  "  It  is  quite 
"  unnecessary  that  there  should  be  any  de- 
"  mand  here.  The  deed  of  dower  or  settle- 
"  ment  by  the  husband  in  favor  of  his  wife 
"and  the  intention  of  the  parties  was  that 
"  the  wife  was  to  have  as  a  dowry  the  sum 
"of  Rupees  46,000,  and  it  is  important  to 
''consider  how  inconvenient  it  would  be  if  a 
"  married  woman  was  obliged  to  bring  an  ac- 
"tion  against  her  husband  upon  such  an 
"  instrument.  It  would  be  full  of  danger 
"to  the  happiness  of  married  life;  and  we 
"  think,  upon  the  true  construction  of  this 
"  settlement,  she  had  a  right  of  suit  without 
"  a  previous  demand,  and  that  she  was 
"  not  obliged  to  sue  her  husband  imme- 
"  diately  or  in  his  lifetime.  Their  Lord- 
"  ships  are  of  opinion  that  the  Regulation 


"  does  not  apply  as  a  bar  to  her  .claim,  and 
11  that  such  defence  entirelv  fails." 

It  is  contended  by  Mr  Money  that  their 
Lordships'  judgment  rests  on  the  peculiar 
wording  of  the  deed  of  dower  in  this  case, 
"  when  demanded  by  my  wedded  wife." 
That  it  was  a  case  where  a  demand  was  to 
be  made,  and  the  right  of  action  would  accrue 
to  the  party  from  the  date  of  such  demand, 
but  in  the  case  before  the  Court  the  only 
words  used  were  "  prompt"  and  "  deferred,"' 
and  that  the  prompt  portion  was  payable  at 
once.  It  was  not  like,  a  note  which  ran 
in  these  terms,  §i  On  demand  I  promise  to 
pay ;"  but  was  in  terms,  "  I  promise  to  pay," 
and  so  no  demand  was  necessary. 

Looking,   however,  to  the  words  of  their 
Lordships,    it  appeared    that,    though    the 
words    "  when    demanded    by   my   wedded 
wife"  were  inserted  in  trre  deed  of  dower, 
yet  no  demand  was  necessary   to  give  the 
wife  a  cause  of  action,  for  they  say,  "  we 
think,    upon    a    true    construction    of    this 
settlement,  she  had  a  right  of  suit  ivithout  a 
previous  demand ;  "  and  further,  though  she 
had  this  right,  and  might  have  exercised  it 
any  lime,  "  yet  she  was  not  obliged  to  sue  her 
husband    immediately    or    in    his   lifetime.' 
And  they  further  held  that  the  Law  of  Limit- 
ation was  not  applicable  to  bar  the  claim; 
and  why  ?   Because  it  would  be  inconvenient 
were  a  married  woman  obliged  to  bring  an 
action  against  her  husband  upon  such  an 
instrument,  and  it  would  be  full  of  danger 
to  the  happiness  of  married  life.     It  appears 
very  clear  that  their  Lordships  did  not  rest 
their  judgment  on  the  words  of  the  deed, 
but  looked  upon  the  dower  as   "  prompt" 
for  which  a  suit  might  be  brought  at  any 
time   without  a   demand,  but  that,  for  the 
sake  of  the  domestic  happiness  of  families,  a 
suit   to   recover   the   amount   need    not  be 
brought  during  the  lifetime  of  the  husband, 
and  consequently  that  the  Law  of  Limitation 
then  in  force  did  not  apply.     I  do  not  see 
that  any  other  construction  can  be  put  upon 
their    Lordships'    words.      If   so,    the    fact 
that   the    present   Law    of    Limitation,    Act 
XIV.  of  1859,  which  was  in  operation  when 
the  present  suit  was  brought,  is  more  strin- 
gent in  its  terms,  does  not  really  affect  the 
question,  for  it  does  not  meet  the   reason 
assigned  by  their  Lordships  for  holding  the 
claim   in   Mooradoonnissa's  case  not  to  be 
birred.     It    is   true    that    the    parties    had 
lived   separately  for  a   long  time,  but   still 
they  might  have  been  reconciled,  and   the 
evidence  for  the  defence  goes  to  show  that 
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the  late  Rajah  did  make  various  attempts  to 
be  reconciled,  and  promised,  in  his  statement 
to  the  Magistrate,  to  maintain  his  wife  if  she 
returned  to  his  house.  Had  she  brought  a 
suit  when  they  separated,  or  been  obliged  to 
do  so  within  a  certain  period  from  the  time 
they  first  quarrelled  and  separated,  there 
could  have  been  no  hopes  of  a  reconciliation. 

But  it  is  said  that  in  this  case  a  suit  was 
actually  brought  in  the  lifetime  of  the 
husband,  and  there  was  then  a  positive 
demand  for  the  payment  of  the  dower,  and, 
under  these  circumstances,  the  present  suit 
should  have  been  brought  within  the  period 
prescribed .  in  Clause  9,  Section  1,  Aft  XIV. 
of  1859. 

Before,  however,  we  proceed  to  consider 
this  part  of  the  question,  it  is  necessary  to 
refer  to  two  other  cases  reported  at  pages 
199  and  252  of  the  Gap  Number  of  the 
Weekly  Reporter.  In  the  first  of  these 
cases,  Hosseinoodden  Chowdhry,  appellant, 
it  was  held  (Trevor  and  Glover,'  yy.,)  that, 
"according  to  Mahomedan  Law,  Mooujjul 
or  exigible  dower  is  payable  on  demand  at 
any  time  for  the  consummation  of  the 
marriage  up  to  the  death  of  the  wife." 
#  *  *  "  Mooujjul  dower  is  payable  on  de- 
"  mand  at  any  time  during  the  wife's  life, 
"  but  her  heirs  must  be  placed  in  the  same 
"  category  as  all  other  suitors,  and  file  their 
"claim  within  12  years  of  their  obtaining 
"the  right  to  sue.  The  appellant's  allega- 
"  tion  that  the  cause  of  action  arose  on  the 
"  consummation  of  the  marriage,  is  opposed 
"to  Mahomedan  Law  and  to  the  principle 
"laid  down  by  the  Privy  Council  (VI.  Moore, 
"page  229,  Ameeroonissa  versus  Moradoon- 
"  nissa).  The  dower  was,  no  doubt,  payable 
"to  Afsaroonissa  on  that  date,  and  she 
"might  have  demanded  it  then  had  she  been 
"so  minded;  but  she  had  equally  a  right 
"  to  let  it  remain  in  her  husband's  hand,  he 
"  acting  as  her  trustee ;  and  as  her  power 
"to  claim  it  of  him  at  any  time  ceased  only 
"with  her  life,  the  plaintiff's  (respondent's) 
"cause  of  action  must  be  held  to  have 
"commenced  then  and  not  on  their  first 
"  demand  for  dower." 

The  other  case,  reported  at  page  252 
of  the  Gap  Number,  Weekly  Reporter, 
Bibee  Jumeela,  appellant,  follows  the  ruling 
laid  down  by  the  Privy  Council  in  Amee- 
roonissa's  case  (VI.  Moore's  Indian  Ap- 
peals, page  211).  In  the  case  of  Jumeela 
there  was  no  deed  of  dower.  The  dower 
was  granted  verbally  at  the  time  of  marriage, 
and  nothing  was  then  said  as  to  its  being 
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prompt  or  deferred.     By  Mahomedan   Law 
(Macnaghten's  Principles,  Chap.  7,  Dower, 
rule    22)    if    it    be    not   expressed   whether 
the    payment    of    the   dower  is  prompt  or 
deferred,  it  must  be  held  that  the  whole  is 
due  on  demand.     The  Judges  who  decided 
the  case  of  Jumeela  held  that  though   by 
the  Mahomedan  Law,  owing  to  the  absence 
of  words  defining  the  nature  of  the  dower,  it 
was  actually  exigible,  yet  that  both  parties, 
as  shown  by  their  conduct,  considered  it  to 
be  deferred  ;  and  therefore,  Jumeela,  though 
separated  from  and  being  on  bad  terms  with 
her  husband,  did  not  sue,  because  she  did  not 
think  the  dower  was  claimable  till  after  his 
death.     The   Judges   conclude   their    judg- 
ment in  these  words:  "Considering,  there- 
fore,  that   as   nothing   was  determined  at 
"the  marriage  whether  the  dower  were  to 
"  be  exigible  or  deferred,  it  must,  under  the 
"Mahomedan   Law,  be  considered  exigible 
"(prompt),   and   as   such   demandable    and 
"  recoverable  from  the  husband  at  any  period 
"during    coverture,    and    also     recoverable 
"  from  him  after  divorce  or  from  his  estate 
"  after  death  if  the  action  be  brought  within 
"  the  period  of  Limitation  prescribed  by  law  ; 
"  and  as  held  by  the  Privy  Council  that  such 
"  claim  though  due  need  not  be  sued  for 
"  immediately  or  during  the  lifetime  of  the 
"  husband  ;  and  as  the  divorce  has  not  been 
"  proved,  we  think  the  plaintiff  has  brought 
11  her  suit  in  time."     In  the  case  of  Jumeela 
it  was  urged  that  the  judgment  of  the  Privy 
Council    in    Ameeroonissa's    case    did    not 
apply,  because  there  was  no  danger  of  de- 
stroying domestic  felicity,  as  the  parties  had 
separated,   being    unable    to  live    together. 
With  regard  to  this  argument,  the  Judges 
remark  :  "  It  is  sufficient  to  say  that  if  the 
"  ruling  of  the  Privy  Council  goes  to  the 
"  extent   of   saying   that    exigible    (prompt) 
"  dower,   though   demandable   at   any   time 
"  during   coverture,   need   not   be   sued   for 
"  during  the  lifetime  of  the  husband,  and  we 
"  believe  this  to  be  the  opinion  of  that  Court, 
"  then    the  present   plaintiff  would   not    be 
"  debarred  from  bringing  her  suit  after  her 
"  husband's    death,    though    her    domestic 
"felicity   had    been    destroyed    by   his    ill- 
"  usage    which    led    to    their    separation.1' 
And  then   the  Court  go  on  to  show  why, 
from   the  conduct  of  the   parties,   notwith- 
standing the  rule  of  Mahomedan  Law,  the 
dower  in  this  case  was  held  to  be  deferred, 
and  not  prompt. 

It  may  be  as  well  before  proceeding  fur- 
ther to  ascertain,  if  possible,  in  what  sense 
Macnaghten  uses  the  words  in  rule  22  oi 
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the  7th  Chapter  of  the  Principles,  "due. 
on  demand. "  Are  they  equivalent  to  the 
term  "prompt"'  or  have  they  the  meaning 
in  which  they  appear  to  be  used  in  the  judg- 
ments quoted  above,  a  sum  payable  on  a  de- 
mand being  made  for  the  payment  ? 

In  a  note  to  case  29  cited  in  the  Principles 
"of  a  deed  of  dower  not  specifying  whe- 
"  ther  the  payment  shall  be  prompt  or  de- 
ferred," he  says,  "there  may  be  a  stipula- 
tion for  prompt  payment  of  dower  or  for 
"deferred  payment,  or  there  may  be  no  men- 
"tion  whether  it  is  to  be  deferred  or  prompt. 
"  In  the  first  case  and  the  last  the  prevalent 
"doctrine  appears  to  be  that  the  whole 
"should  be  paid  promptly."  This  passage 
explains  the  meaning  of  the  words  "  due  on 
demani"  to  be  equivalent  to  the  word 
"  prompt."  Again,  in  a  note  to  case  30, 
Macnaghten  observes :  '•  The  usage  of  the 
country  is  the  only  legal  rule  to  be  observed 
in  controversies  of  this  description.  Had 
there  been  no  mention  whatever  whether  the 
dower  should  be  prompt  or  deferred,  the 
whole  must  be  considered  to  be  promptly 
due." 

The  rule  laid  down  by  the  Privy  Council 
hi  Ameeroonissa's  case  (VI.  Moore,  page  211) 
appears  to  be  this,  that  though  a  woman's 
dower  be  prompt,  yet  she  is  not  obliged  to 
sue  for  it  immediately  nor  in  the  lifetime 
of  her  husband.  It  may,  therefore,  be  in- 
ferred, says  Mr.  Baillie  in  his  Digest  of  Ma- 
hometan Law,  Haneefa,  page  92,  that  the 
time  for  the  limitation  of  a  suit  for  even  the 
exigible  part  of  a  woman's  dower  does  not 
begin  to  run  until  the  dissolution  of  the  mar- 
riage. But  it  is  urged  that  neither  the  rul- 
ing of  the  Privy  Council  in  the  case  of 
Ameeroonissa,  nor  of  this  Court  in  the  case 
of  Jumeela,  are  applicable  to  the  present 
case,  for  in  neither  of  those  two  cases  had 
any  demand  for  payment  been  made,  where- 
as in  the  case  before  the  Court  a  distinct 
claim  for  payment  had  been  made  by  the 
plaintiff  in  1861,  and  the  claim  denied  by  the 
defendant  in  distinct  terms,  and  the  plaint- 
iff's application  to  sue  as  a  pauper  to  recover 
the  said  money  was  rejected  in  January 
1862. 

The  Privy  Council  have  assigned  a  reason 
why  a  claim  for  prompt  dower  need  not  be 
made  till  after  the  dissolution  of  marriage, 
viz.,  the  danger  that  there  would  be  to  the 
continuance  of  domestic  felicity  were  a  wo- 
man compelled  to  make  such  a  demand  dur- 
ing coverture.     In  the  present   case,  there 


was  no  such  reason  for  deterring  the  plaint- 
iff from  making  the  demand,  nor  was  she  de- 
terred. She.  had  long  lived  separate  from 
her  husband,  and  however  willing  he  might 
have  been  to  be  reconciled  to  her,  she  was 
determined  not  to  be  reconciled  to  him,,  and 
made  a  demand  for  her  whole  dower  during 
the  lifetime  of  her  husband.  Admitting, 
therefore,  as  it  has  been  ruled  by  the  Privy 
Council,  that  "  prompt  dower "  need  not  be 
sued  for  during  the  continuance  of  the  mar- 
riage, and  that  deferred  dower  cannot  be 
sued  for  during  coverture,  yet  if  a  party  do 
exercise  her  right  to  claim  prompt  dower 
during  her  husband's  life,  and,  while  the 
marriage  is  in  force,  makes  a  demand  for 
payment,  does  she  not  bring  herself  under 
the  operation  of  the  Law  of  Limitation  ?  and 
if  she  fail  to  bring  her  action  within  the 
period  allowed  by  law  for  bringing  such 
suits,  would  not  her  claim  to  the  prompt 
dower  be  barred  as  effectually  as  any  other 
claim  ?  If  this  be  the  law,  it  may  be  that 
reconciliation  between  the  parties  is  almost 
hopeless,  and  the  effect  of  the  Privy  Coun- 
cil's ruling  in  the  case  of  Ameeroonissa  is 
evaded.  Married  people  quarrel,  and  in 
anger  the  wife  demands  her  dower;  they 
make  friends,  and  live  peaceably  as  man  and 
wife  again ;  in  such  case  can  it  be  said  that 
the  wife  must  within  a  fixed  period  bring 
her  action  for  the  prompt  dower  or  lose  her 
right  to  it?  Quarrels  of  this  kind  may 
occur  continually  between  married  couples 
who  may  afterwards  be  reconciled;  but  if 
the  wife  be  compelled  by  law  to  bring  her 
action  for  dower,  "an  almost  insuperable 
difficulty  to  reconciliation  would  arise,  and 
after  the  husband's  death  the  heirs  would 
certainly  plead  limitation  on  the  allega- 
tion, true  or  false,  that  a  demand  had  been 
made  during  the  life  of  the  husband 
which  had  not  been  followed  up  by  a  suit 
in  proper  time,  and  so  defeat  the  claim  of 
j  the  widow  for  that  portion  of  the  dower 
which  was  prompt. 

It  is  very  questionable  whether  the  Privy 
Council  in  laying  down  the  general  rule  in 
Ameeroonissa's    case   contemplated    a   case 
like  the  present,   where  the  wife,  living  for 
many    years    separate    from    her  husband, 
formally  demanded,  as  is  alleged  in  Court, 
her   dower   from   him.      Had   the   question 
before  their   Lordships  been  that   which   is 
before    us,    it   is  not   improbable   that    they 
might  have   held,   under  the  circumstances, 
that  the  claim  for  prompt  dower  was  barred 
by  limitation.     At  any  rate,  their  ruling    in 
Ameeroonissa's  case  does  not,  I  think,  meet 
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all  the  requirements  of  the  present  case. 
All  they  laid  down  in  respect  to  the  dower 
which  was  prompt  was  that  the  wife  had 
a  right  of  suit  without  a  previous  demand, 
and  that  she  was  not  obliged  to  sue  her 
husband  immediately  or  •  in  his  lifetime. 
If,  however,  she  did  make  the  demand  and 
that  not  in  a  period  of  momentary  anger 
after  some  domestic  squabble,  settled  as 
speedily  as  excited,  and  from  which  no 
abiding  interruption  to  domestic  felicity 
ensued,  but  after  many  years  of  separation 
when  all  attempts  at  reconciliation  had 
failed,  and  that  demand  was  made  openly, 
deliberately,  and  publicly,  it  appears  to  me 
that  to  such  a  case  the  ruling  of  the  Privy 
Council,  so  frequently  quoted,  cannot,  and 
does  not,  apply,  and  that  a  party  making 
such  a  demand  is  as  much  bound  to  bring 
her  suit  to  enforce  her  claim  within  the 
period  allowed  by  law  as  is  any  other  person 
seeking  to  enforce  a  written  contract. 

But  it  is  said  that  no  demand  has  been 
made  ;  that  plaintiff's  application  in  1 86 1  to 
sue  as  a  pauper  can  at  best  be  looked  upon 
as  a  notice  but  not  as  a  demand.  On  3rd 
May  i86l,  the  plaintiff  filed  a  petition  of 
plaint  in  the  Court  of  the  Principal  Sudder 
Ameen,  setting  forth  that,  on  the  occasion 
of  her  marriage  with  Rajah  Enayet  Hossein, 
a  kabinnamah,  by  which  a  lakh  of  rupees 
had  been  settled  upon  her,  was  executed  by 
her  husband ;  that  of  this,  part  or  one-fourth, 
was  prompt,  and  part  or  three-fourths,  defer- 
red ;  that  of  the  prompt  dower  her  husband 
had,  on  various  occasions,  paid  her  Rupees 
2, coo,  and  she  now  sued  to  recover  the 
balance,  but,  being  devoid  of  means  and 
unable  to  pay  the  stamp-fees,  she  prayed 
that  she  might  be  allowed  to  file  her  suit  as 
a  pauper.  On  the  1st  July  following,  a 
petition,  on  the  part  of  Rajah  Enayet  Hos- 
sein, was  put  in  by  his  authorized  vakeels, 
Moonshee  Afzool  AH,  Charles  Chapman,  and 
Moonshee  Furzund  Ali,  to  the  effect  that  the 
plaintiff  was  not  a  pauper,  the  Rajah,  at  the 
time  of  her  marriage,  having  given  her  jewels 
and  cash  to  the  value  of  Rupees  13,000; 
that  the  kabinnamah  produced  by  the 
plaintiff  was  a  forgery ;  and  that  plaintiff's 
dower  was  never  fixed  at  a  lakh  of  rupees, 
nor  was  a  deed  of  any  kind  drawn  up  and 
executed,  but  according  to  the  custom  of 
the  family  the  plaintiff's  dower  was  verbally 
fixed  at  Rupees  5,000.  Further  objec- 
tions are  taken  to  the  deed,  that  it  does  not 
bear  the  Rajah's  seal ;  that  the  Cazee's  seal 
thereon  was  obtained  by  collusion  between 
him  and  members  of  the  plaintiff's  family ; 


I  that  the  claim  for  the  prompt  portion  of 
the  dower  was  barred  by  limitation,  not 
having  been  sued  for  within  12  years  of  the 
marriage;  and  that  the  suit  for  the  remainder 
of  the  dower  was  premature.  He  denies 
having  ever  paid  any  part  of  the  prompt 
dower,  and  urges  that,  if  any  such  payment 
had  been  made,  it  would  have  been  entered 
on  the  back  of  the  deed  had  that  deed 
been  a  genuine  document,  and  he  adds  that 
the  allegation  of  payment  is  made  to  avoid 
the  effect  of  the  Law  of  Limitation. 

On  7th  January  1862,  Rajah  Enayet 
Hossein  was  examined  in  Court  by  the 
Principal  Sudder  Ameen,  and  the  first  ques- 
tion put  to  him  was  "  You  have  stated  in 
"your  answer  that  ornaments  to  the  value 
"  of  Rupees  10,000  were  given  by  you  to 
"  the  petitioner  Ranee  Reasoonissa ;  that 
"some  of  these  ornaments,  to  the  value  of 
"  Rupees  6,000,  were  pledged  by  the  peti- 
"  tioner  for  a  sum  of  Rupees  3,000  to  a 
"  mahajun,  which  were  afterwards  redeemed 
"  and  sent  by  you  to  the  Ranee,  the  plaint- 
"  iff :  when  were  they  sent,  and  are  they 
"  now  with  the  plaintiff  or  have  they  been 
"disposed  of?"  In  reply  to  this  question 
the  Rajah  gives  the  same  details  as  are  given 
in  his  petition  of  1st  July  1861  regarding 
these  ornaments,  and  adds,  what  was  also 
stated  in  that  petition,  that  the  plaintiff  was 
in  receipt  of  an  allowance  of  Rupees  25  a 
month  from  her  brother  Syefoollah.  After 
this  examination,  a  proceeding,  dated  27th 
January  1862,  was  drawn  up  by  the  Principal 
Sudder  Amaen,  in  which  he  states  that  the 
plaintiff  had  filed  a  suit  to  recover  the  amount 
of  her  dower  under  a  deed  bearing  date  8th 
Rubeeoos-sanee  1254  Hijree.  (i3th  Assar 
1246  Moolkee);  that  she  prayed  for  permis- 
sion to  sue  as  a  pauper ;  that  the  case  came 
on  before  Moonshee  Ahmed,  pleader  for  the 
plaintiff,  and  Moonshee  Afzul  Ali,  Moonshee 
Furzund  Ali,  and  Mr.  Chapman,  pleaders  fof 
the  defendant ;  and  after  reading  the  record 
and  hearing  argument,  the  application  of  the 
petitioner  to  be  allowed  to  sue  as  a  pauper 
be  rejected  with  costs.  These  proceedings 
appear  to  have  been  conducted  under  the 
provisions  of  Section  305,  Aft  VIII.  of  1859, 
and  related  only  to  the  question  whether 
plaintiff  was  or  was  not  a  pauper,  and  this 
was  decided  against  her;  but  this  much  may 
be  gathered  from  these  proceedings,  that 
Rajah  Enayet  Hossein  adopted  the  petition 
of  1st  July  1 86 1  put  in  by  his  vakeels  in 
his  name  as  his  own,  and  must  be  considered 
to  have  accepted  the  statements  made  in  it. 
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He  does  not  repudiate  any  part  of  it,  but 
when  the  question  is  put,  "  You  said  <in  your 
answer/'  i.  e.,  ist  July  1861,  he  replied  by 
repeating  statements  found  in  that  answer 
or  petition,  which  also  contains  a  direct  and 
distinct  repudiation  of  plaintiff's  demand  for 
dower.  But  still  it  is  said  that,  as  the  appli- 
cation to  sue  as  a  pauper  was  rejected,  there 
was  no  demand  but  only  a  notice  of  a  claim. 

I  cannot  consider  the  application  in  that 
light.  It  was  drawn  up  as  a  plaint  in  a  re- 
gular suit,  and  had  the  application  for  permis- 
sion to  sue  as  a  pauper,  which  is  written  at  the 
foot  of  the  plaint,  been  allowed,  the  petition 
would,  under  the  provisions  of  Section  308, 
Act  VIII.  of  1859,  have  been  numbered  and 
registered  and  been  deemed  the  plaint  to  the 
suit.  By  a  ruling  of  the  High  Court,  reported 
in  I.  Hay's  Reports,  page  378,  it  was  held,  in 
the  case  of  Goluck  Nath  Dutt,  that  the  suit 
was  commenced  when  the  application  to  sue 
in  formd  pauperis  was  filed  ;  and  in  another 
case,  reported  in  IV.,  Bombay  High  Court 
Reports,  page  39,  Appellate,  Civil,  it  was  held 
that  a  pauper  suit  commences  for  the  purpose 
of  limitation  on  the  day  when  the  petition  to 
sue  in  formd  pauperis  is  presented  to  the 
Court,  and  not  on  the  day  when  the  appli- 
cation being  granted  it  is  numbered  andreg  is- 
tered.  It  cannot  be  said  that  Rajah  Enayet 
Hossein  was  ignorant  of  this  demand,  or  that 
the  petition  of  ist  July  1861,  in  which  he  dis- 
tinctly denied  the  plaintiff's  claim  to  dower, 
was  not  written  with  his  knowledge  and 
consent,  seeing  that  it  was  presented  by  Ins 
authorized  pleaders  who  were  also  present 
and  argued  the  case  when  the  application 
was  rejected,  and  he  himself,  when  examined 
by  the  Principal  Sudder  Ameen,  admitted 
it  to  be  his  answer,  though  he  did  not  speak 
to  all  its  details.  Looking,  therefore,  upon 
the  Ranee's  application  to  be  permitted  to 
sue  as  a  pauper  to  be  a  clear,  distinct,  and 
positive  demand  made  in  a  public  Court  10 
recover  her  dower — a  demand  which  was  as 
distinctly  rejected  by  the  Rajah,  I  think  her 
claim  for  so  much  of  the  dower  as  is  prompt 
must  be  held  to  be  barred  by  the  Law  of 
Limitation,  Section  1,  Clause  9,  Aft  XIV.  of 
1859,  the  suit  not  having  been  brought  with- 
in three  years  from  the  date  of  the  cause  of 
action,  viz.,  the  refusal  on  the  Rajah's  part 
to  pay  the  demand  then  made. 

On  the  second  point  taken  before  us  in 

appeal,  we  are  against  the  appellant ;  for  it  is 

clear,  both  from  the  Mahomed  an  Law  and 

the  current  of  decisions,  that  deferred  dower 

,  can  be  demanded  only  when  the  marriage  is 


dissolved  either  by  divorce  or  by  the  death 
of  the  husband.  If,  however,  the  wife  does 
demand  this  dower  during  the  period  of  co- 
verture, her  claim  can  only  be  treated  as*  pre- 
mature for  such  demand,  and  refusal  on  the 
part  of  the  husband  does  not  give  her  any 
immediate  cause  of  action  from  which  the 
period  of  limitation  is  to  be  counted,  for  her 
cause  of  action  for  deferred  dower  can,  under 
no  circumstances,  arise  during  the  continu- 
ance of  the  marriage. 

We  have  next  to  turn  our  attention  to 
the  kabinnamah  or  deed  of  dower,  the 
genuineness  of  which  is  disputed.  The 
Counsel  for  the  appellant  avers  that  it  is  a 
forgery.  After  a  careful  consideration  of 
the  evidence,  we  concur  with  the  Lower 
Court  in  thinking  that  it  is  a  genuine  docu- 
ment duly  executed  by  the  late  Rajah  Enayet 
Hossein.  It  is  attested  by  several  witnesses, 
of  whom  only  one,  Hakeem  Zainooddeen,  is 
alive,  and  he  has  given  his  evidence  to  the 
effect  that  he  was  present  when  the  amount 
of  dower  was  settled  and  the  kabinnamah 
written  and  executed  and  registered  by  the 
Cazee  Amjud  Ali  on  the  morning  of  the 
marriage.  It  is  objected  to  his  evidence 
that  he  was  very  young  at  the  time,  and  not 
likely  to  have  been  asked  to  attest  the  deed  ; 
and  that  part  of  his  statement,  to  the  effect 
that  a  man  was  sent  into  the  bazar  at  such 
an  early  hour  of  the  morning  to  ascertain  the 
market-rate  of  gold  mohurs,  is  altogether 
improbable,  and  renders  his  evidence  un- 
deserving of  credit.  The  witness,  however, 
is  a  respectable  man.  Nothing  has  been 
said  against  his  character,  and  there  is  no 
improbability  as  to  his  presence  at  the  time 
of  the  marriage,  for  he  went  in  company 
with  his  uncle  Hakeem  Nezamooddeen,  who, 
after  remaining  for  a  short  time,  went  away, 
being  unwell.  If,  as  he  deposes,  he  was  a 
young  man  at  the  time,  there  is  nothing  im- 
probable in  his  being  asked  to  be.  an  attest- 
ing witness  to  the  deed,  because  he  was  evi- 
dently of  a  respectable  family,  though  young 
in  years  ;  and  though  objection  has  been 
taken  to  his  evidence  because  he  says  that 
his  present  signature  is  different  from  that 
in  the  deed,  this  statement  in  no  way  takes 
from  the  credibility  of  his  evidence — for  had 
the  deed,  as  is  alleged,  been  recently  pre- 
pared, the  signature  of  this  witness  would 
not  have  differed  from  his  present  signature  ; 
and  though  what  he  says  about  a  man  bein^ 
sent  early  in  the  morning  to  ascertain  thie 
market-value  of  gold  mohurs  is  at  first  sight 
improbable,  yet,  when  it  is  remembered  that 
the  dower  was  fixed  at  a  lakh  of  rupees,    it 
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was  necessary  to  ascertain  the  current  value 
of  the  gold  raohurs,  that  neither  more  nor 
less  than  the  stipulated  dower  should  be 
given ,  and  when  it  is  remembered,  fur- 
ther, that  ihe  marriage  took  place  in  the 
month  of  Assar  (Jane),  when  the  hot 
weather  has  set  in,  and  the  natives  trans- 
act their  business  in  the  early  morning,  the 
objection  as  to  the  time  when  the  enquiry 
was  made  falls  to  the  ground  Had  some- 
thing of  the  kind  not  occurred,  it  is  not  pro- 
bable that  the  witness  would  have  introduced 
such  a  statement  into  his  evidence.  Even 
if  we  look  at  the  statement  in  the  light  in 
which  the  Counsel  for  the  appellant  puts  it, 
we  can  only  say  that,  though  the  witness 
may  have  been  foolish  enough  to  color  his 
evidence,  he  has  not  thereby  rendered  him- 
self and  his  evidence  unworthy  of  credit. 

Then  there  is  the  evidence  of  Aga  Sye- 
foollah,  the  brother  of  the  plaintiff,  a  man 
of  most  respectable  family,  and  of  whom  the 
Subordinate  Judge  is  able  to  speak  very 
highly,  remarking,  at  the  close  of  a  very 
long  examination,  that  "  he  had  acquitted 
M  himself  in  a  most  honest  and  straight- 
"  forward  manner,  giving  his  answers 
"  without  any  demur  an'i  with  much  frank- 
"  ness  and  calmness  of  manner  through- 
"  out.  "  There  appears  to  be  no  reason  for 
questioning  the  veracity  of  this  witness, 
though  he  is  the  brother  of  the  plaintiff, 
and  in  some  respects  an  interested  witness. 
He  deposes  that,  at  the  time  of  the  marriage 
of  his  sister,  he  was  about  11  or  12  years 
of  age  ;  that  he  was  present  at  the  marriage ; 
that  he  saw  the  kabinnamah  executed  alter 
the  ceremony  had  been  performed  ;  that  the 
parties  present  were  Meer  Kasim  Ali,  Meer 
Koorum  Ali,  Rajah  Deedar  Hossein,  Mus- 
seentoollah.  Meer  Gholam  Hyder,  and  Baboo 
Xeerut  Sin^h,  also  Hakeem  Zynooddeen. 
The  ceremony  was  read  by  Cazee  Amjud 
AH.  He  knew  that  the  dower  was  fixod  at 
one  lakh  of  rupees,  for  he  went  with  Momin 
Ali,  vakeel  to  his  sister,  when  he  went  to 
inquire  from  her  what  he  should  demand  as 
her  dower  ;  that  Momin  Ali  demanded  a  lakh 
of  rupees  as  dower  from  Rajah  Enayet  Hos- 
sein, which  he  agreed  to  give:  The  Nika 
was  then  read,  and  the  deed  executed,  and 
after  execution  it  was  delivered  to  the 
bride's  father,  among*  whose  papers  the 
witness  found  it  when  he  succeeded  to  his 
father's  estate.  The  dower  was  fixed  in 
sicca  rupees,  of  which  1,250  were  to  be  gold- 
tnohurs.  He  remembers  the  amount  from 
what  he  learnt  at  the  marriage-assembly  and 


from  a  perusal  of  the  kabinnamah.  If  we 
accept  the  evidence,  and  I  can  see  no  reason 
whatever  for  discrediting  any  part  of  it, 
there  can  be  no  doubt  that  the  deed  of  dower 
attested  by  the  only  surviving  witness  Zyn- 
ooddeen Hossein,  by  which  a  lakh  of  rupees 
was  secured  as  dower  to  the  plaintiff,  was 
duly  executed  by  Rajah  Enayet  Hossein. 

It  is  objected  to  the  deed  that  the  names  of 
the  witnesses  only  are  written  in  the  deed, 
and  that  their  places  of  residence  have  been 
purposely  omitted.  If,  however,  the  deed 
had  been  prepared  recently,  and  after  the 
death  of  the  witnesses,  there  could  have 
been  no  difficulty  in  adding,  if  necessary, 
their  places  of  residence,  for  they  appear  to 
have  been  men  well  known  in  Purneah. 

Objection  is  taken  to  the  registration  of  the 
deed  by  the  Cazee  Amjud  Ali,  because  it  is 
said  that  he  was  subsequently  committed  for 
trial  to  the  Sessions  Court,  and  that  the 
register  of  1838,  in  which  this  deed  is  said 
to  have  been  entered,  cannot  be  found.  But 
it  appears  from  a  report  prepared  by  an  offi- 
cer of  the  Registrar  of  Deeds,  to  whose 
custody  the  old  registers  of  the  Pergunnah 
Cazees  have  been  consigned,  that  no  regis- 
ters of  that  year  were  sent  in  by  any  of  the 
Cazees,  that  there  are  a  few  of  previous 
years  and  some  of  subsequent  years.  It  is 
evident  that  these  registers  were  very  little 
looked  after,  and  not  regularly  sent  in,  as 
required  by  the  Circular  Order  of  1838.  No 
valid  objection,  therefore,  to  the  genuine- 
ness of  the  deed  of  dower  can  be  taken 
from  the  absence  of  the  register  of  that 
year.  It  is  not  denied  that  the  note  of  regis- 
tration on  the  document  is  in  the  hand- 
writing of  Cazee  Amjud  Ali,  and  the  seal  it 
bears  is  his  seal,  and  no  evidence  has  been 
adduced  that  this  writing  was  made  and  the 
seal  affixed  at  any  period  subsequent  to  the 
date  of  the  deed;  and  the  fact  that  the 
Cazee  was,  many  years  after  the  date  of  the 
marriage,  committed  for  trial  for  some 
offence  which  he  had  committed,  can  tell 
nothing  in  disproof  of  the  deed;  and  even 
if  it  could,  we  have  not  been  shown  what 
was  the  result  of  that  trial. 

Then  it  is  said  that  the  amount  of  the  dower 
is  excessive,  that  Rupees  5,000  is  the  custom- 
ary dower  in  the  family,  and  that  this  was  the 
dower  of  Enayet  II ossein's  cecond  wife.  In 
her  written  statement,  that  lady  is  discreetly 
silent  as  to  the  amount  of  the  dower  settled 
upon  her;  but,  even  if  it  were,  as  stated  by 
certain  witnesses,  only  Rupees  5,000,  it  does 
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not  necessarily  follow  that  the  dower  of  the 
second  wife  should  be  as  high  as  that  of  the 
first,  and  we  may  safely  say  that  it  very  sel- 
dom is.    We  are  by  no  means  satisfied  with  the 
evidence  which  has  been  adduced  to  prove 
that  the  dower  was  limited  by  family-custom 
to  Rupees  5,000.     We  know,  on  the  contrary, 
that  the  amount  of  dower  is  frequently  fixed 
at  sums  far  beyond  the  means  of  the  hus- 
band, and,  as  a  general  rule,  at  a  very  high 
sum.     In  the  present  case,   there   is   every 
reason  for  thinking  that  the  dower  would  be 
high,  and,  considering  the  circumstances  of 
the   parties,   that   the    sum    stated    by    the 
plaintiff  is  not  excessive.     On  the  one  hand 
was  the  bride,  a  lady  of  a  most  respectable 
family  with  which  it  was  an  honor  to  form 
an  alliance.     On  the  other  was  wealth  and 
position  which  the  bridegroom  had  as  the 
son  of  Rajah   Deedar  Hossein,  one  of  the 
first  zemindars  of  the  district.     It  was  likely, 
in  order  to  secure  an  honorable  alliance  for 
his   son,   that    Rajah    Deedar    Hossein   was 
willing  to   give   a.  handsome  dower  to  the 
bride,  while  the  father  of  the  bride,  consider- 
ing  that   marriage   with   a   member  of   his 
family   was   looked    upon   as   an   honorable 
connection,  should  require  a  large  dower  to 
be  settled  upon  his  daughter,  to  secure  her  a 
comfortable  maintenance  in  case  of  her  hus- 
band's death,  and  as  a  safeguard  against  his 
repudiating  his  wife,  if,  for  any  reason,  he 
might  wish  to  get   rid  of  her,  and  dissever 
the  marriage.     As  matters   have  turned  out, 
the  wisdom  of  demanding  so  large  a  dower 
is  apparent.     It  cannot  be  doubted  that  the 
fear  of  having  to  pay  so  large  a  sum  has  in 
this  case  prevented  a  divorce.     It  cannot  be 
supposed  for  a  moment,  if  the  dower  had 
been  only  Rupees  5,000,  that,  when  the  Ranee 
refused  to  return  to  her  husband's  roof,  and 
sued   him  for  maintenance,  and    afterwards  < 
applied   to   bring   a   suit   as   a   pauper,  the 
Rajah  would  have  hesitated  to  get  rid  of  her 
by  a  divorce,  and  pay  off  a  sum  which  he 
could  have  done  without  the  slightest  diffi- 
culty ;  but  when  divorce  would   be  attended 
by  a  demand  for  a  lakh  of  tupees,  that  he 
hesitated    to   divorce   her.     We    see,    then, 
that    there    were    sufficient    reasons    in   this 
case  for  asking  a  large  dower,  which,  how- 
ever, considering  the   circumstances  of  the 
parties,  cannot  be  considered  excessive ;  and 
knowing  that  it  is  the  custom  of  the  country 
for  the  parties  to  demand  and  to  agree  to 
the  payment  of  excessive  dower  to  prevent, 
among  other  reasons,  the  too  easy  disruption 
of  the  marriage-tie  by  divorce,  we  do   not 
think  any  objection  against  the  genuineness 


of  the  deed  of  dower  put  forward  by  plaint- 
iff in  this  case  can  be  sustained,  merely  be- 
cause the  amount  of  that  dower  is  large. 
We  do  not  suppose  that  the  amount  of  the 
dower  was  fixed  at  the  time  of  the  marriage. 
We  have  no  doubt  that  all  preliminaries 
were  settled  previous  to  the  marriage,  and 
that  what  took  place  at  the  time  were  the 
formalities  which  are  required  to  be  gone 
through  by  the  Mahomedan  Law  at  the  time 
of  the  marriage  as  pare  of  the  ceremony; 
and  as  to  the  improbability  suggested  of  a 
deed  of  this  nature  being  prepared  and  exe- 
cuted at  the  time  and  immediately  after  the 
reading  of  the  Nika,  we  can  only  say  that 
none  of  the  witnesses  say  it  was  illegal  to 
do  so  according  to  the  Mahomedan  Law,  nor 
was  there  any  difficulty  in  writing  out  such 
a  deed,  which  is  usually  drawn  up  after  a 
form,  is  not  of  great  length,  and  of  which 
a  rough  copy  has  been  previously  prepared, 
as  was  stated  by  the  witnesses  to  have  been 
done  in  this  case. 

There  is  one  more  circumstance  of  which 
it  is  necessary  to  take  notice,  and  which,  in 
our  opinion,  goes  far  to  support  the  truth 
and  genuineness  of  the  deed  of  dower,  and 
it  is  this :  the  stamp-paper  on  which  the 
kabinnamah  is  engrossed  was  not  purchased 
from  an  ordinary  stamp  vendor,  but,  being 
for  a  large  amount,  was,  under  the  rules 
then  in  force,  given  out  by  the  Collector  to 
the  Stamp  Darogah,  who  sold  it  direct  to  the 
mookhtear  of  Rajah  Deedar  Hossein.  The 
stamp  bears  the  signature  of  the  Collector, 
Mr.  Mackintosh,  and  it  was  given  by  him, 
as  the  endorsement  shows,  to  the  Stamp 
Darogah  on  30th  June  1838,  and  the  deed 
was  executed  the  next  day.  Deedar  Hossein 
was,  under  the  circumstances,  the  proper  and 
most  likely  person  to  supply  the  stamp  for 
the  deed,  and  it  is  nowhere  said  that  Bola- 
naih  Roy,  to  whom  it  was  sold,  and  who  is 
styled  in  the  certificate  of  sale  as  mookhtear  of 
Rajah  Deedar  Hossein,  was  not  his  mookhtear. 
There  can  be  no  doubt  that  the  stamp  was 
sold  on  the  date  which  it  purports  to  have 
been  sold,  and  there  is  no  evidence  to  show 
that  the  deed  has  been  recently  engrossed 
on  an  old  stamp  procured  from  some  out  of- 
the-way  corner,  or  that  it  is  anything  but 
what  it  purports  to  be — a  genuine  document 
executed  by  Rajah#Enayet  Hossein  oil  the 
occasion  of  his  marriage  with  the  plaintiff. 

Under  this  view  of  the  case,  it  appears  to  me 
that  the  appeal  should  be  dismissed  except  as 
to  so  much  of  the  dower  as  is  prompt,  and  that 
appellant  should  be  allowed  her  costs  for  so 
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much  of  her  appeal  as  has  been  decreed  in  her 
favor,  paying  the  costs  of  the  respondent  to 
the  extent  in  which  she  has  failed  in  making 
oat  her  case. 

Hothouse,  J. — I  agree  in  the  judgment 
of  my  brother  Loch. 

1  think  the  suit  for  that  part  of  the  dower 
which  is  prompt  is  barred  by  the  appli- 
cation of  the  Statute  of  Limitations,  Clause 
9,  Section  1,  Ad  XIV.  of  1859. 

I  observe  that  by  the  preamble  to  that  Ad 
it  is  provided  that  all  suits  shall  be  governed 
by  the  periods  of  limitation  declared   by  that 
A6t,  any  law  to  the  contrary  notwithstand- 
ing. 

Then  this  suit  is  admittedly  a  suit  on  a 
written  contract  not  registered,  and  by 
Clause  9,  Section  1  of  the  Aft,  it  is  provided 
that  to  such  suits  the  period  of  limitation 
applicable  shall  be  three  years  from  the  date 
of  the  breach  of  contract. 

Now,  here  the  breach  of  contract  seems 
to  me  clearly  to  have  occurred  either  at  the 
time  of  the  marriage,  or  at  the  latest  when 
the  plaintiff  demanded  and  her  late  husband 
refused  to  pay  the  dower  claimed  on  the 
contract. 

That  was  in  1861,  and  the  suit  was  not 
instituted  until  1868,  and  so  was  not  in  time 
for  the  prompt  dower. 

Then  as  to  the  deed.  The  stamp  required 
for  the  exaft  value  of  the  dower  was  given 
out,  as  we  should  have  expected,  from  the 
Collector's  immediate  custody  the  day  before 
the  marriage.  It  was  then  given,  as  we 
should  also  have  expected,  to  a  person  who 
was  undeniedly  an  agent  of  the  bridegroom. 
It  is  not  even  attempted  to  be  argued 
that  on  the  paper  itself  there  are  any  signs 
of  fresh  writing  on  an  old  paper,  or  that  the 
attestation  of  the  Cazee  on  it  is  not  that 
very  person's  attestation.  The  absence  of 
the  Cazee's  registration-books  of  1838  is 
fully  accounted  for.  The  signatures  of 
the  bridegroom  and  of  many  other  per- 
sons of  more  or  less  note  are  sworn  to  by 
the  sole  surviving  witness  to  the  deed. 
Evidence  could,  we  should  in  reason  have 
expected,  have  been  got  to  prove  that  ihe 
signatures  of  such,  and  some  at  least  of  so 
many  men  were  not  genuine ;  no  attempt 
even  was  made  to  do  this.  The  men  sworn 
to  as  witnesses  to  the  deed  and  the  marriage 
are  just  the  men  we  should  have  expected 


to  have  been  such  witnesses.  The  amount 
of  dower  is  what  we  should  have  expected 
from  the  circumstances  of  the  bride  and 
bridegroom.  The  bride's  father  was,  an  un- 
usual distinction  even  in  these  days,  an 
Honorary  Magistrate  under  the  Government, 
and  a  man  of  family.  He  would  not  have 
let  his  daughter  be  married  with  a  small 
dower.  Other  ladies  of  his  family  were  mar- 
ried with  large  dowers.  The  bridegroom 
would  naturally  have  given  a  large  dower, 
and  such  would  naturally  have  been  exacted 
of  him.  He  never  on  oath,  though  he  had 
the  opportunity,  denied  this  particular  dow- 
er. The  custody  of  the  document  is  satis- 
factorily proved.  The  fact  that  the  appel- 
lant co-wife's  dower  was  but  5,000  rupees 
is  not  probable,  and  is  not  proved.  The 
Judge,  who  heard  the  witnesses,  believed 
those  for  the  plaintiff,  recording  his  reasons 
very  strongly  and  satisfactorily,  and  we  are 
not  shown  any  sufficient  reason  why  we 
should  discredit  them. 

For  these  reasons,  I  would  give  judgment 
as  my  brother  Loch  would  have  it. 


The  23rd  April  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Butwarra — Ameen's  remuneration  —  Arrears — 
Sale— Jurisdiction— Act  XI.  of  1838— Act  XI. 
of  1859. 

Case  No.  271  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  judge  of 
Tirhoot,  dated  the  28th  August  i86g. 

Baboo  Hur  Gopal  Doss  and  another 
(Defendants),  Appellants, 

versus 

Ram  Gopal  Sahee  and  others  (Plaintiffs), 

Respondents.  m 

Aft\  R.  T.  Allan  and  Baboo  Romesh 
Chunder  Mitter  for  Appellants. 

Mr.  R.  E.  Tw>dale  and  Baboo  Gopal  Lall 
Mitter  for  Respondents. 
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The  Collector's  notice  to  the  shareholders  of  a  pro- 
perty in  a  butwarra  case,  under  Act  XI.  of  1S3S,  to  pay 
their  respective  quotas  of  expenses,  is  not  sufficient  to 
constitute  such  a  demand  as  will  render  defaulters  lia- 
ble, even  if  his  report  is  subsequently  adopted  by  the 
Commissioner. 

Before  the  remuneration  of  an  Ameen  employed  to 
effect  a  butwarra  can  be  levied  from  the  parties  con- 
cerned in  the  same  manner  as  an  arrcar  of  revenue,  it 
must  be  sanctioned  by  the  Board  and  Government,  and 
the  periods  and  proportions  in  which  it  is  to  be  levied 
must  be  determined  by  the  Board. 

Unless  there  is  an  arrear  due,  action  cannot  be  taken 
onder  Section  5,  Act  XI.  of  1*59,  and  a  sale  made  with- 
out  an  arrear  being1  due  is  absolutely  void. 

Bayley,  J. — Baboo  Hur-  Gopal  Doss 
and  Huns  Raj  Sahoo  are  defendants,  appel- 
lants, versus  Ram  G)pal  Sahee  and  others, 
plaintiffs,  and  the  Collector,  a  defendant, 
respondents. 

The  plaintiffs  sued  for  declaration  of  right 
and  possession  of  various  shares  in  Mouzahs 
Dhoondhee  Pursoram,  Kosra,  Charoh,  Chuk 
M  ah  mood,  Malkudhwa,  and  Juggodishpore, 
appertaining  to  a  Government  rent-roll 
talook  named  Churaoah,  and  to  cancel  a 
sale  by  the  Collector  held  on  the  8th  May 
1868  to  realize  the  fees  of  a  butwarra 
Ameen.  It  is  alleged  by  the  plaintiffs  that 
certain  co-sharers  in  a  fractional  share  of 
the  above  villages,  viz.,  Dhoondhee  Pursoram, 
applied  for  a  butwarra  or  partition,  un- 
known to  the  plaintiffs,  and  paid  the  Ameen's 
fees.  It  is  admitted  by  the  plaintiffs  that 
they  did  not  pay  the  balance  of  the  fees,  and 
that  the  sale  took  place  for  the  realization 
of  such  balance.  The  cause  of  action  is 
stated  to  have  arisen  on  the  10th  August 
1868,  the  date  of  the  confirmation  by  the 
Commissioner  of  the  sale  for  cancellation  of 
which  the  plaintiffs  bring  this  suit. 

The  first  allegation  in  the  plaint  is  that 
the  procedure,  under  Act  XI.  of  1838,  has 
not  been  followed,  and  that  the  sale  is  there- 
fore illegal. 

The  second  allegation  is  that  as  the 
Ameen's  fees  could  not  be  deemed  an  arrear 
due  till  the  foutwarra  should  have  been 
completed,  which  this  butwarra  had  not 
been,  the  sale  was  null  and  void,  as  there 
could  be  no  legal  sale  when  there  was  no 
legal  arrear. 

The  third  allegation  is  that,  when  the  sale 
took  place,  there  was  no  such  arrear  due  as 
is  contemplated  by  Act  XI.  of  1838,  inas- 
much as  the  sum  due  was  tendered  before 
the  sale  and  accepted  by  the  Collector  in  the 
first  instance,  but  notwithstanding  this  the 
sale  was  subsequently  held. 


The  fourth  allegation  of  plaintiffs  is  that 
as  the  applicants  for  the  butwarra  were 
Gobind  Sahoy  and  others  who  represented 
only  a  fractional  share  of  one  village,  and 
were  so  separately  recorded  in  the  Collector- 
aie,  the  Ameen's  fees  should  not  have  been 
called  for  or  treated  as  an  arrear  due  from 
other  proprietors. 

The  fifth  allegation  is  that  the  share  of 
each  individual  proprietor  should  have  been 
adjusted  and  recorded,  and  the  demand  for 
the  fees  of  the  Ameen  made  accordingly, 
and  that  only  the  individual  who  did  not 
pay  could  be  treated  as  liable  as  for  an 
arrear  ;  that  as  this  procedure  against  each 
individual  has  not  been  adopted,  the  notice 
based  on  a  "different  principle  and  the 
amount  of  balance  calculated  on  the  same 
principle,  and  the  notification  settings  them 
forth,  together  with  the  sale-proceedings,  are 
all  illegal. 

Hur  Gopal  Doss  and  Huns  Raj    Sahoo, 
the  purchasers  at  the  sale,  plead  in  answer, 
firstly,  that  the  sale  was  held  in  accordance 
with  the  law  and  the  rules   prescribed    by 
the   Board   of  Revenue  ;  secondy,  that  the 
Collector's  sale-proceedings  and  notices  were 
in    accordance    with    the    Collector's    own 
Collectorate  records,  according  to  which  the 
Collector  was  bound  to  aft ;  thirdly,  that  the 
main  pleas  as  to  the  illegality  of   the   sale, 
with  reference  to  the  provisions  of  Regula- 
tion XIX.  of   18 1 4   and   Aft   XL   of    1838, 
were  not   taken   before   the    Commissioner, 
and    consequently,    under    Section  33,    Ad 
XI.  of  1859,  could  not  be  allowed  to  prevail 
in  a  regular  suit ;  fourthly,  that  Aft  XL  of 
1859    provides    that,    when     the    butwarra 
Ameen's  fees  are  once   fixed   and   are  not 
paid,  they  shall  be  realized  as  an  arrear  of 
revenue  by  sale  of  the  defaulter's  estate  on 
the    rent  roll,   and  that,    under    Aft   XL   of 
1838,  the  completion  of  the  butwarra  is  by 
no   means   a   condition    of   the    arrear    ac- 
cruing so  as  to  justify  a  sale ;  fifthly,  that 
the  Collector,  after  the  last  date  fixed  for 
payment,   has  a    discretion   to  refuse  or  to 
receive  the  sum  due  up  to  the  time  of  sale, 
and  is  not  legally  required  to  accept  pay- 
ment after   sunset  of  the  last  day  fixed  for 
payment  (in  this  case  28th  March    1867); 
sixthly,  that  Mouzah  Dhoondhee   Pursoram 
is  not  a  separate  estate  on  the  Collector's 
rent-roll,  but  a  component   part  of   Mehal 
No.  2 10 1  on  that  rent-roll  ;  that,  under  such 
circumstances,  Gobind,  as  co-parcener  of  a 
portion  of  that  village,  was  also  a  co-parcener 
of  the  whole  of  the  estate  No*  2101  ;   that 
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under  these  circumstances,  the  estate  was 
liable  to  be  sold,  on  the  default  of  Gobind, 
or  any  other  recorded  proprietor,  to  pay  the 
Government  revenue,  and  that  an  unpaid 
demand  for  arrears  of  butwarra  fees  was  a 
demand  realizable  by  law  in  the  &ame  way 
as  Government  revenue  is;  seventhly,  that 
the  notices  were  legal,  and  plaintiff  had  full 
cognizance  of  the  demand  and  of  the  im- 
pending sale,  as  he  tendered  payment  before 
the  sale. 

The  statement  of  the  Government  pleader 
for  the  Collector-defendant  was  that  the 
Government  did  not  wish  to  defend  the  suit. 

The  Subordinate  Judge,  Baboo  Bhooputty 
Roy,  in  a  careful  judgment  has  fully  consi- 
dered the  pleadings.  He  states  the  points 
for  decision  to  be — 

"  1  si. — The  powers  of  the  Collector  to 
"  fix  the  expenses  of  an  Ameen  employed 
"  to  effect  a  partition,  and  to  call  upon  the 
"  proprietors  of  the  joint  estate  other  than 
"  the  applicants  for  butwarra  to  pay  the 
"  amount  before  the  estimated  expense  re- 
"  ceived  the  sanction  in  conformity  with  Act 
"XI.  of  1838.  and  to  levy  the  same  as 
"  arrears  of  revenue  before  the  division  was 
"  completed. 

"  2rtdly. — The  authority  of  the  Coramis- 
"  sioner  to  sanction  the  probable  expense 
"  without  reference  to  the  Government  of 
"  Bengal.'' 

On  these  questions,  the  Subordinate  Judge 
decides  as  follows:  ''The  plain  object  of 
the  Legislature,  as  is  apparently  clear 
from  the  preamble  of  the  Act,  was  to 
repeal  Section  15,  Regulation  XIX.  of 
"  18 1 4,  and  to  remedy  the  mischief  then 
M  complained  of.  Section  1 5  alluded  to  was  to 
"  the  effect  that  an  authorized  expense,  viz., 
"  percentage  on  the  jummaof  the  estate,  was 
"  to  be  allowed  to  the  Ameen ;  one-third 
"  of  the  above  percentage  was  to  be  advanced 
"  to  the  Ameen  before  the  commencement  of 
u  the  work,  one-third  after  the  work  being 
41  half  completed,  and  the  remainder  on  the 
"  completion  of  the  division.  In  repealing 
"that  Section,  Act  XI.  of  1838  thus  pro- 
"  vides  :  *  It  shall  be  lawful  for  the  Board  of 
•'  Revenue,  with  the  sanction  of  the  Governor 
'*  of  Bengal,  to  fix  the  expenses  of  an  Ameen 
**  employed  to  effect  a  partition  and  to  cause 
"  the  same  to  be  levied  from  the  parties  con- 
"  cerned  in  the  same  manner  as  arrears  of 
revenue  at  such  periods  and  in  such  pro- 
portions, as  the  Board   may  think  fit. 
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The  Subordinate  Judge  then  goes  on: 
'•  The  question  that  then  remains  to  be  solv- 
"  ed  is  whether  or  not  the  demand  was  an 
•'  arrear.  I  have,  in  the  first  place,  been  able 
"  to  show  that  it  was  no  demand  at  the  time 
"  as  the  probable  expense  was  not  fixed  and 
"  determined  by  the  Board  in  conformity 
"with  Ad  XI.  of  1838.  It  necessarily  fol- 
"  lows  that  there  was  no  arrear  to  justify 
"  the  Collector  to  issue  notice  under  Sec- 
14  tion  5.  It  was  argued  that  the  Collector, 
"  having  estimated  the  probable  expense,  ap- 
4<  pointed  a  day  for  its  payment,  and  the 
"  amount  not  being  paid  on  the  day  speci- 
"  tied  became  an  arrear.  This  argument, 
14  I  observe,  is  entitled  to  no  credit,  inas- 
"  much  as  the  Collector  had  no  power  to 
44  call  upon  the  proprietors  to  pay  the  ex- 
"  pense  before  it  was  fixed  and  determined 
"  by  the  Board.  In  the  course  of  argu- 
"  ment,  it  was  urged  that  the  Commissioner 
"  of  Revenue  in  certain  matters  enjoys  the 
"  power  of  the  Board,  and  therefore  the 
"  Commissioner  of  Patna  was  competent  to 
14  sanction  the  expense  to  be  incurred  for  the 
"  division  of  the  estate.  To  support  this 
"  argument,  the  pleader  could  not  point  out 
"  any  law  authorizing  the  Board  to  transfer 
"  to  the  Commissioner  such  duties  as  the 
"  Board  by  a  positive  enactment  is  bound  t6 
"  perform. 


44  The  Commissioner  is  an  authority  to 
superintend  the  Collector's  work,  and  is  the 
proper  channel  for  all  communications 
with  the  Board.  Assuming,  however, 
that  the  Board,  for  the  sake  of  convenience 
or  facility  of  work,  delegated  its  power  to 
the  Commissioner  (which  I  can  hardly 
think  is  the  case),  and  granting  that  the 
Commissioner  is  empowered  to  fix  the  ac- 
tual expense  to  be  incurred  in  effecting 
a  partition  without  referring  it  to  the 
Board,  or  without  obtaining  the  sanction 
of  the  Government  of  Bengal,  still  it  does 
not  appear  that  the  Collector  could  call 
upon  proprietors  to  pay  the  expense  be- 
fore it  was  fixed  and  determined  by  the 
Commissioner.  The  estimate,  cost,  and 
the  establishment  were  sanctioned  by  the 
Commissioner  on  the  30th  January  1868, 
and,  in  accordance  with  the  sanction,  no 
day  was  appointed  by  the  Collector  calling 
upon  the  proprietors  to  pay  their  quota  of 
the  expenses.  I  do  not  understand,  there- 
fore, how  the  Collector  could  consider  it 
as  an  arrear  due  by  the  proprietors,  and 
issue  notice,  under  Section  5,  fixing  the 
latest  day  of  payment. 
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"  I  shall  not  at  the  same  time  omit  to 
notice  that,  in  the  opinion  of  the  Collector, 
this  demand  was  an  arrear  recoverable  as 
land- revenue  under  Clause  3,  Section  4, 
Regulation  XIX.  of  18 14.  The  Section 
enacts  that  the  expenses  incurred  in  mak- 
ing the  division  are  to  be  borne  by  the 
proprietors  at  large  in  the  proportions 
which  the  jumma  of  their  respective 
shares,  after  the  division  has  been  com- 
pleted, shall  bear  to  the  jumma  of  the 
whole  estate.  Now,  looking  into  the 
words  of  the  law,  I  venture  to  pronounce 
that  the  Collector  could  not  possibly  consi- 
der such  demand  as  an  arrear  unless  and 
until  the  division  has  been  completed.'' 
The  Subordinate  Judge  concludes:  "  Un- 
der all  the  circumstances,  I  am  decidedly 
of  opinion  that  the  Collector  had  no  power 
to  fix  the  expenses  in  effecting  the  parti- 
tion; that  he  was  not  legally  competent 
to  call  upon  the  proprietors  of  the  estate 
to  pay  their  quota  of  the  expenses  before 
the  estimated  expense  was  determined  by 
the  Board  with  the  sanction  of  the  Govern- 
ment of  Bengal ;  that  the  demand  for  the 
recovery  of  which  the  Collector  sold  the 
estate  was  not  an  arrear  before  the  comple- 
tion of  the  division,  and  therefore  the 
Collector  acted  without  authority,  and 
consequently  without  jurisdiction,  in  hold- 
ing the  sale  of  plaintiff's  estate. 

"  It  was  contended  for  the  defendant  that 
the  plaintiff  who  appealed  to  the  Com- 
missioner, under  Section  26,  Aft  XI.  of 
1859*  was  debarred  by  Section  33  of  the 
Aft  to  advance  new  pleas  to  contest  the 
legalities  of  the  sale.  To  this  contention 
I  do  not  altogether  subscribe,  for  the  sale 
which  had  a  bad  beginning  cannot  have  a 
good  end.  If  the  Collector  had  no  author- 
ity to  hold  the  sale  for  the  reasons  stated 
above,  it  must,  as  a  matter  of  course,  be- 
come void ;  and  the  fact  of  the  plaintiff's 
appealing  to  the  Commissioner  does  not 
and  cannot  make  the  sale  good,  or  stop  or 
conclude  the  plaintiff  from  advancing 
pleas  other  than  those  urged  before  the 
Commissioner  to  contest  the  legalities  of 
the  sale. 

"  The  decision  of  the  Full  Bench,*  Bengal 
Law  Reports,  Volume  II.,  page  1,  should  be 
referred  to,  which  holds  that  the  Civil  Courts 
are  competent  to  entertain  a  suit  for  the 
cancelment  of  a  sale  on  the  ground  of  ille- 
galities, although  the  party  seeking  the  re- 
lief had  not  appealed  to  the  Commissioner. 


*  10  W.  R.f  Full  bench,  p.  66. 


"  The  conclusion,  therefore,  is  that  the 
"  provisions  of  Act  XI.  of  1859  do  not  apply 
"  to  plaintiff's  case.  The  third  issue,  I  ob- 
"  serve,  is  no  more  necessary  for  the  purpose 
"  of  this  case." 

The  Subordinate  Judge  having  decreed 
the  plaintiff's  suit,  the  defendants,  auction- 
purchasers,  appeal  on  the  following 
grounds  :— 

is//j'. — The  Lower  Court  is  wrong  in  hold- 
ing that  the  Collector  had  no  authority  to 
apportion  the  fees  of  a  Butwarra  Ameen. 

2ttdly. — That  the  power  conferred  by  Act 
XI.  of  1838  on  the  Government,  and  that 
conferred  upon  the  Board  of  Revenue,  ha* 
been  delegated  to  the  Commissioner  of  Re- 
venue; hence  the  Lower  Court  is  wrong  in 
this  case  to  hold  that  the  Collector  had  no 
jurisdiction  to  hold  the  sale. 

jnfly. — The  precedent  quoted  by  the 
Lower  Court  does  not  apply  to  this  case ; 
for,  in  the  Full  Bench  case,  a  Civil  Court 
having  declared  that  the  plaintiff  was  not 
to  be  liable  for  any  expenses  of  butwarra, 
there  was  nothing  due  from  him  which  was 
recoverable  as  arrears  of  Government  re- 
venue. But  that  here  it  is  clear  that  the 
plaintiff  was  liable  for  something  realizable 
from  him  as  arrears  of  Government  revenue 
being  his  quota  of  the  butwarra  expenses; 
therefore  the  Lower  Court  has  erred  in  hold- 

,  ing  that  the  plaintiff's  claim  should  not 
have  been  entertained  at  all  under  the  pro- 

,  visions  of  Section  33,   Act  XI.  of  1859,  as 

1  these  points  had  not  been  raised  before  the 

1  Commissioner  of  Revenue. 

j  It  is  admitted  before  us  that  there  was  the 
!  tender  of  payment  before  sale,  as  alleged  ; 
that  the  amount  to  be  paid,  if  in  arrear,  was, 
as  stated  by  the  Collector,  241  rupees;  that 
the  statement  notifying  the  arrears  to  be  pay- 
able on  the  28th  March  was  dated  the  6tb. 

And  here,  I  may  observe,  some  stress  was 
put  upon  the  Board's  Circular  Order  of  the 
30th  August  1854  (Butwarra  Series),  and  on 
the  Book  of  Mr.  Chapman,  Secretary  to  the 
Board,  para.  8,  page  50,  as  indicating  30 
days  as  the  period  of  notice,  whereas  the 
above  interval  was  only  22  days.  But  the  law 
enacts  that  not  less  than  1 5  and  not  more 
than  30  days  shall  be  the  interval.  The 
Board's  Circulars  may  be  intended  as  guides 
for  the  Revenue  officers  subordinate  to  the 
Board  of  Revenue  in  matters  of  revenue- 
administration,  but  the  Circulars  or  Rules  are 
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not  law  for  Courts  of  law,  or  even  law  for 
Revenue-officers  when  silting  judicially. 

As  to  the  payment  before  the  sale,  I  am  of 
opinion  that  there  was  no  illegality  in  refus- 
ing it,  whatever  absence  of  administrative 
discretion  there  might  be  even  on  the  very 
grounds  stated  by  the  Collector  and  Commis- 
sioner for  refusing  to  take  the  payment  in 
this  case. 

The  main  question  before  us  is  one  of  law, 
viz,%  whether  the  Collector  acted  in  conformity 
with  Act  XI.  of  1838  so  as  to  justify  his  treat- 
ing the  demand  for  the  241  rupees  unpaid 
Butwarra  Ameen's  fees  as  an  arrear  of  re- 
venue, and  selling  the  whole  estate  as  under 
Acts  XL  of  1838  and  XL  of  1859. 

If  this  first  and  main  question  be  answer- 
ed by  us  in  the  negative,  then  the  other 
grounds  of  appeal  need  not  be  considered. 

Now,  I  do  not  hold  that  the  Board  must, 
under  Act  XL  of  1838,  obtain  the  sanction 
of  the  Deputy  Governor  of  Bengal  in  every 
case,  and  I  think  a  general  "  sanction"  would 
be  within  the  purview  of  the  law. 

Next,  if  Government  has  given  a  general 
sanction  to  the  Board  of  Revenue,  then  the 
Board  can,  I  think,  make  a  general  order 
declaring  in  what  sums,  from  whom,  and  at 
what  periods  payable,  the  remuneration  of  the 
Ameen  shall  be  levied. 

Now,  there  is  an  order  of  the  Deputy  Go- 
vernor of  Bengal  to  the  Board  of  Revenue 
(July  15th,  1840.  No.  24)  printed  at  Volume 
U.f  page  10,  Jones's  Circular  Orders,  convey- 
ing the  instructions  of  the  Deputy  Governor 
to  the  Board  sanctioning  butwarra  establish- 
ments. This  larger  term  "  establishments" 
includes,  I  think,  the  minor  details,  viz.,  the 
amount  of  fees,  and  the  period  and  apportion- 
ment of  their  realization,  all  which  are  neces- 
sary under  the  law  to  put  in  force  and  to 
render  operative  the  "establishment"  in 
question. 

The  Board  have,  however,  to  sanction  in 
each  case  the  establishment  estimated  in  the 
statement  to  be  prepared  by  the  Collector 
for  the  purpose,  and  then  that  establishment 
has  to  be  fixed  by  the  Commissioner,  This 
statement  shows  the  amount  of  fees,  the  pe- 
riods at  which  it  is  due,  and  from  whom  and 
in  what  proportions.  If,  after  this  has  been 
done  by  the  Commissioner,  the  sanction  of 
the  Board  is  accorded,  then  I  think,  under 
the  provisions  of  Act  XL  of  1838,  the 
amount  of  Ameen's  fees,  not  paid  on  demand 


according  to  the  Collector's  statement  so 
fixed  by  the  Commissioner  and  sanctioned 
by  the  Board,  would  become  an  arrear  of 
revenue  liable  to  be  realized  by  sale,  in  the 
same  manner  as  an  arrear  of  Government 
revenue. 

I  further  think  that  the  Subordinate 
Judge  is  wrong  in  holding  that  such  unpaic) 
amount  is  not  an  arrear  until  after  com-: 
pletion  of  the  butwarra.  Such,  it  is  true, 
appears  to  have  been  the  law  as  laid  down 
in  Clause  3,  Section  4,  Regulation  XIX.  of 
1814.  But  the  subsequent  Act  (XL  of  1838) 
supersedes  that  law.  The  later  law  states  that 
the  Board  with  the  sanction  of  Government 
may  cause  such  remuneration  (of  a  Butwarra 
Ameen)  to  be  levied  at  such  periods  and  in 
such  apportionment  as  the  Board  may  der 
cide.  But  in  this  case  it  is  not  shown  tQ 
us  that  the  Board's  sanction  was  ever  obtain- 
ed, or  that  the  Commissioner  ever  fixed  the 
establishment.  The  Collector's  tabular  state* 
ment  has  an  unattested  note  to  the  effect  that 
the  Commissioner  passed  the  establishment 
proposed  by  the  Collector  in  that  statement 
by  a  letter  of  the  30th  July  1868,  but  no, 
such  letter  is  shown  us,  nor  is  any  legal 
evidence  of  such  act  of  the  Commissioner 
placed  or  attempted  to  be  placed  before  ns. 

This  is  itself,  to  my  mind,  one  fatal  objec- 
tion to  the  sale,  for  all  admit  that  at  least 
the  Commissioner's  sanction  is  necessary. 

We  are  referred  to  the  marginal  note  of 
para.  5,  page  49  of  Mr.  Chapman's  book, 
which  says :  "  Commissioner  may  sanction 
establishment  subject  to  formal  sanction." 
But  Act  XL  of  1838  does  not  say  so.  As, 
before  observed,  the  law  is  to  be  found  in 
the  Acts  of  the  Legislature,  not  in  the  Hand- 
book (however  ably  arranged)  of  adminis- 
trative details  prepared  "  By  order  of  the 
Board  of  Revenue." 

Going,  however,  further,  I  hold  that  the 
Commissioner's  sanction,  had  it  been  legally 
shown  to  have  been  given,  would  not  have 
been  enough  by  law,  because  1  think  that, 
under  Act  XL  of  1838,  the  Board's  sanction 
is  absolutely  necessary.  Regulation  I.  of 
1829  did  give  Commissioners  the  powers  of 
the  Board  to  a  large  extent,  but  here  we  hav* 
Act  XL  of  1838  subsequently  and  specially 
enacting  that  as  to  butwarra  establishments 
and  the  amount  and  proportion  and  proper 
time  of  realizing  fees  for  such  establishment* 
the  Board's  sanction  is  necessary.' 

Now,  in  this  case,  the  Board's .  sanction  is 
not  shown  to  have  been  conveyed  to  the 
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Commissioner  or  to  the  Collector  for  the 
statement  fixing  the  butwarra  establish- 
ment, that  is,  Ameen's  fees,  their  amount, 
periods  of  realization,  and  the  proportion  in 
which,  and  parties  from  whom,  they  were 
to  be  levied.  I  hold,  then,  that  the  sale,  as 
for  arrears  of  Government  revenue,  for  the 
balance  set  forth  as  due  as  fees  in  that 
statement,  is  illegal  under  Act  XI.  of  1838  ; 
in  other  words,  that  there  is  no  legal  arrear 
under  Section  5,  Act  XI.  of  1S59,  and  con- 
sequently no  legal  sale  at  all. 

In  this  view,  it  is  unnecessary  to  go  into 
what  would  be  the  effect  of  Section  33,  Act 
XL  of  1859,  as  to  the  plaintiff  not  having 
applied  on  certain  points  to  the  Commis- 
sioner. The  same  remark  applies  as  to 
other  subordinate  pleas  raised  in  the  argu- 
ment on  both  side9. 

I  would  affirm  the  judgment  of  the  Subor- 
dinate Judge,  and  set  aside  .the  sale  by  the 
Collector.     The  defendants  to  pay  all  costs. 

Markby,  J. — In  this  case,  as  is  most  fre- 
quent, and  I  must  say,  as  I  think,  by  a 
practice  which  is  most  objectionable,  not- 
withstanding the  very  complicated  nature 
of  the  proceedings  which  we  have  to  consi- 
der, no  part  of  them  has  been  laid  before  us 
during  the  argument,  and  I  should  have  been 
scarcely  able  to  express  any  opinion  at  all 
in  this  case  had  it  not  been  for  the  courtesy 
of  the  pleaders  who  have  supplied  me  with 
their  own  translations  since  the  case  was 
argued. 

As  far  as  I  can  understand,  on  the  12th 
June  1867,  Gobind  Sahoy  and  others,  pro- 
prietors of  a  ird  share  of  Mouzah  Dhoon- 
dhee  Pursoram,  one  of  the  eight  mouzahs 
of  Mehal  Churaoah,  applied  for  a  partition 
under  Regulation  XIX.  of  1814.  On  the 
same  day,  the  Collector  issued  a  notice  to 
all  the  shareholders  calling  upon  them  to 
come  in  within  one  month,  and  show  such 
cause  and  offer  such  objections  and  make 
such  representations  as  they  should  think  fit. 
Mussamut  Gunga  Jy,  proprietor  of  a  \  share 
in  Phoolwara,  another  mouzah  in  the  same 
mehal,  made  asimilar  application.  Punchomy 
Sahoy,  the  proprietor  of  1  anna  4  gundahs 
share  of  Churaoah,  a  third  mouzah  in  the 
same  mehal,  made  a  similar  application. 
And,   lastly,    Futtynarain    Sahoy,    the   pro- 

{)rietorof  17  gundahs  8  krants  share  in  the 
ast-mentioned  mouzah,  made  a  similar  ap- 
plication. .Notice  of  the  first  of  these  ap- 
plications was    served  upon  the  plaintiffs, 


who  are  owners  of  shares  in  several  of  these 
mouzahs,  but  they  appear  to  have  done 
nothing  in  respect  to  it,  nor  did  they  take 
any  part,  as  far  as  I  can  discover,  in  the 
matter  either  to  assist  or  impede  the  parti- 
tion. 

The  proceedings  for  a  partition  appear  to 
have  been  based  on  all  or  these  applications, 
and  on  the  19th  August  1867  the  Collector 
drew  out  a  tabular  statement  purporting  to 
be  in  pursuance  of  Section  4  of  Regulation 
XIX.  of  1 8 14.  In  this  the  particulars  of 
the  property  which  is  to  be  divided  are 
mentioned.  In  the  column  which  contains 
the  u  names  of  proprietors,"  the  above-men- 
tioned applicants  are  described  as  first, 
second,  third,  and  fourth  petitioners,  re- 
spectively. Ram  Golam  Sahoy  and  others 
are  described  as  one  set  of  defendants* 
and  Deon  Rov  and  others  are  described  as  a 
second  set  of  defendants.  The  name  of  the 
Ameen  is  then  given,  and  the  amount  of 
personal  assistance  which  he  is  to  have: 
Then'  comes  the  amount  of  commission, 
which  is  directed  to  be  paid  as  soon  as  the 
advertisements  are  issued;  and  then  fol- 
lows the  column,  which  is  the  important  one 
for  this  case,  which  professes  to  give  the 
shares  into  which  the  expenses  are  to  be 
divided. 

On  the  same  day  a  notice  was  issued  to 
the  proprietors  ordering  them  to  pay  their 
respective  quotas  of  expenses  accordingly. 

The  apportionment  of  expenses  is  said  to 
have  been  confirmed  by  the  Commissioner  on 
the  20th  of  January  1868.  It  never  re- 
ceived any  other  confirmation  prior  to  the 
sale  hereinafter  referred  to. 

On  the  6tb  March  1868,  an  order  was 
made  by  the  Collector,  founded  on  a  schedule 
in  which  the  names  of  the  plaintiffs  appear 
as  defaulters  for  two  sums,  Rupees  251-3-3 
and  Rupees  9-9-6,  that  a  proclamation  should 
be  issued  in  accordance  with  paragraph  4  of 
Section  5  of  Act  XL  of  1859,  directing  the 
defaultets  to  pay  the  Government  revenue,  by 
which,  no  doubt,  was  meant  the  expenses  of 
this  partition,  on  Saturday,  the  28th  March 
1868,  and  such  proclamation  was  accordingly 
issued. 

After  this  date  had  expired,  one  of  the 
plaintiffs  came  in  and  offered  to  pay  all  thai 
was  then  due  and  outstanding  for  the  exj- 
pcnscs.  At  that  time  no  expenses  had  actual- 
ly been  incurred,  and  the  Collector  order- 
ed the  amount  to  be  deposited,  and  said  thai 
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he  would  pass  a  proper  order  before  ihe  day 
of  sale.  On  the  8th  April,  the  day  fixed  for 
the  sale,  the  Collector  held  that  there  were 
w  no  valid  grounds  (or  the  neglect  to  depo- 
*'  sit  the  hoondee.  The  notices  were  first 
"  issued  in  July  1867,  and  the  plea  now  put 
11  forward  (by  the  applicants),  lhat  they  were 
"  on  a  pilgrimage,  is  admittedly  an  absurd  one, 
"  as  they  allow  ihat  they  only  started  on  this 
u  pilgrimage  one  and  a  half  months  ago.  It 
*'  is  very  necessary  to  put  a  stop  to  the  delays 
11  that  are  put  in  the  way  of  butwarras  by 
"  those  who  object  to  them.  Application  re- 
jected." The  sale,  accordingly,  proceeded, 
and  the  whole  interest  of  the  plaintiffs  in  all 
the  mouzahs  was  accordingly  put  up  for  sale 
and  sold  for  Rupees  16,900. 

The  plaintiff  then  appealed  to  the  Com- 
missioner who  seems  to  have  received  some 
report  from  the  Collector  on  the  subject,  and 
he  states  that,  under  the  circumstances  re- 
ported by  the  Collector,  he  declines  to  inter- 
fere* He  says:''  The  misl  has  been  carefully 
inspected,  and  no  irregularity  appears  upon 
the. papers.  The  case  may  appear  hard  at 
"  first  sight,  but  it  is  a  common  thing  in 
'.'  these  butwarra  cases  for  maliks  to  with- 
*'  hold  payment  of  Oondwa,  simply  to  give 
"  trouble  and  annoyance,  and  prevent  the 
"  completion  of  the  butwarra-proceedings. 
u  It  is  such  conduct  as  this  on  the  part  of 
w  proprietors  which  keeps  these  butwarra 
u  cases  on  the  file  for  years  and  years.  Ap- 
"  peal  dismissed." 

The  plaintiffs,  accordingly,  brought  this 
suit  to  recover  from  the  purchaser  the  pro- 
perty sold,  and  the  Subordinate  Judge  of 
Tirhoot  has,  for  reasons  which  I  consider 
sound  and  satisfactory,  held  the  proceedings  \ 
of  the   Revenue  Authorities    to  be  wholly 

m 

irregular ;  that  there  was  never  any  appor- 
tionment of  the   expenses   by    the    proper ' 
authorities,  and  consequently  no  arrear  for  , 
which  the  property  could  be  sold  | 

Besides  the  very  important  interests  at 
stake  between  the  parties,  the  question  which 
arises  in  this  case  is  one  which  requires  a 
very  easeful  consideration,  because  it  shows 
that  the  Revenue-officers  take  a  wholly  dif- 
ferent view  of  the  procedure  to  be  adopted 
in  these  butwarra  cases  and  the  powers 
which  they  possess,  from  that  taken  by  the 
Subordinate  Judge,  by  myself,  and,  I  be- 
lieve, by  Mr.  Justice  Bay  ley  also. 

In  the  Regulation  (I.  of  1793)  ,n  which 
tbe  general  policy  to  be  followed  in  revenue- 


matters  is  declared,  Government,  as  might 
naturally  be  expected,  contemplate  the  neces- 
sity which  would  arise  from  the  sub-divir 
sion  of  estates  which  were  then  assessed 
singly,  of  apportioning  the  revenue  between 
the  several  owners.  That  Regulation  does 
not,  however,  seem  to  contemplate  that  the 
officers  of  Government  would  take  any  part 
in  the  division  of  an  estate  between  sharer 
holders,  but  only  that  when  a  division  had 
been  made  that  the  Revenue  Authorities 
should  be  informed  of  it,  in  order  that  the 
revenue  might  be  properly  apportioned  upon 
the  several  shares  into  which  the  estate  was 
divided.  But  in  the  special  Regulation  of 
the  same  date  (Regulation  XXV.),  it  is  direct- 
ed (Section  4,  Clause  1)  that  not  only  the  ap- 
portionment of  the  revenue,  but  the  division 
of  the  estate  itself,  is  to  be  made  by  the 
Collector.  By  Clause  1  of  Section  4,  if  all 
the  proprietors  do  not  join  in  the  application 
for  a  division,  the  expenses  of  the  partition 
are  to  be  borne  by  those  who  apply,  in  the 
proportion  of  their  shares.  Substantially  the 
same  provisions  are  made  by  Regulation 
XXVI.  of  1803,  Section  32,  Clause  1.  Both 
these  provisions  are  repealed  by  Regulation 
V.  of  1810,  and  it  is  provided  by  Section  3, 
Clause  2,  that  in  all  cases  the  expenses  of 
the  partition  are  to  be  apportioned  between 
all  the  proprietors  in  proportion  to  their  jum- 
mas,  and  if  they  are  not  paid  as  apportion- 
ed, they  are  to  be  levied  by  the  same  process 
against  defaulting  proprietors  as  is  prescrib- 
ed for  levying  arrears  of  revenue. 

All  these  Regulations  are  repealed  by  Re- 
gulation XIX.  of  1814,  but  the  provisions  of 
Regulation  V.  of  18 10,  Section  3,  Clause  2, 
are  substantially  re-enacted  by  Section  4, 
Clause  3  of  the  new  Regulaiion.  By  Sec- 
tion 15  of  this  Regulation,  a  scale  is  laid 
down  tor  the  expenses  and  remuneration  of 
the  Ameen. 

It  is  not  very  clear  on  these  provisions 
whether  the  Collector  or  the  Board  is  the 
authority  which  is  to  fix  and  apportion  the 
expenses.  All  the  proceedings  of  the  Collect- 
or, however,  are  to  be  reported  to  the  Board, 
and  only  "  autho-ized"  expenses  can  be 
apportioned.  I  imagine,  therefore,  that  the 
expenses  must  have  been  authorized  by  the 
Board  under  this  Regulation. 

Section  15  of  this  Regulation  is  repealed 
by  Aft  XI.  of  1838,  but  not  Section  4,  Clause 
3.  By  Section  2  of  this  Ad,  the  Board  of 
Revenue,  with  the  sanction  of  the  Governor 
(now  Lieutenant-Governor)  of  Bengal,  is  to 
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fix  the  remuneration  of  an  Ameen,  or  other 
persons  employed  to  effect  a  partition  of  an 
estate  under  the  Regulation  enacted  for  that 
purpose,  and  to  cause  the  same  to  be  levied 
from  the  parties  concerned  in  the  same  man- 
ner as  an  arrear  of  revenue  at  such  periods 
and  in  such  proportions  as  the  Board  may 
think  fit. 

I  have  some  difficulty  in  discovering  what 
view  the  Board  of  Revenue  and  the  Govern- 
ment of  Bengal  took  of  their  duties  under 
this  provision  of  the  Legislature.  Up  to  the 
year  1850,  I  cannot  discover  that  anything 
at  all  was  done  beyond  generally  directing 
Collectors  to  do  their  duty.  In  the  year 
1850,  however,  a  letter  was  written  to  the 
Commissioner  (6th  December  1850,  No.  76), 
which  reprobates  the  practice  of  receiving 
the  whole  expenses  from  the  applicant  share- 
holders, as  provided  for  by  Regulation  XIX. 
of  1814,  Section  4,  Clause  3,  and  orders  that, 
to  obviate  this,  the  direction  to  all  the  pro- 
prietors to  contribute  to  the  expenses  should 
be  made  at  the  date  of  the  application  for 
partition.  It  is  admitted  that  this  will  lead 
to  delay,  but  it  is  pointed  out  that  justice 
renders  submission  to  delay  unavoidable. 

This  Court  does  not  possess  copies  of  the 
orders  of  the  Board  of  Revenue  of  the  years 
1852  and  1853,  but  that  just  now  stated  as 
well  as  a  great  many  previous  and  subse- 
quent orders  were  rescinded  by  an  order  of 
the  30th  August  1854.  This  directs  the 
Collector  to  make  to  the  Commissioner  a 
preliminary  report  in  the  form  of  a  tabular 
statement,  and  the  Commissioner  is  declared 
competent  to  authorize  the  entertainment  of 
the  necessary  establishments  for  the  parti- 
tion of  any  estate,  and  to  fix  the  amount  of 
remuneration  to  be  allowed,  furnishing  quar- 
terly statements  of  such  establishments  for 
the  eventual  sanction  of  the  Board.  The 
Collector  is  directed  to  estimate  the  ex- 
penses likely  to  be  incurred,  and  when  the 
amount  and  time  of  collection  have  been 
determined,  notices  are  to  be  served  on  the 
proprietors  informing  them  that  a  butwar- 
ra  has  been  applied  for  and  of  their  liability 
to  pay  a  quota  of  the  expense;  and  inform- 
ing them  also  that,  unless  they  do  so,  their 
interest  in  the  estate  to  be  divided  will  be 
liable  to  sale.  The  tabular  form  annexed  to 
the  order  contains  no  column  for  the  appor- 
tionment of  expenses,  but  it  was  probably 
intended  that  this  should  be  included  in  the 
Collector's  report. 

Subsequently,  the  Secretary  of  the  Board 
of    Revenue,    with    the    authority    of    the 


Board,  published  a  collection  of  the  Board's 
Rules  in  which  the  order  of  30th  August 
1854  appears,  but  with  important  modifica- 
tions. The  form  in  which  the  Collector  is 
to  report  to  the  Commissioner  contains  a 
column  for  the  proportions  in  which  it  is 
"  proposed",  to  levy  the  remuneration  of  the 
Ameen,  and  the  eventual  sanction  of  the 
Board  which  is  to  be  given  to  the  ex- 
penses and  the  apportionment  is  described  as 
"  formal  "  only. 

How  far  these  orders  of  the  Board  of  Re- 
venue were  made  with  the  concurrence  or 
sanction  of  the  Lieutenant-Governor  of  Ben- 
gal does  not  appear  from  anything  that  is 
laid  before  us. 

I  find  the  same  difficulty  about  gathering 
from  these  orders  the  view  which  is  taken  by 
the  Board  of  the  respective  duties  of  the 
Commissioner  and  Collector,  as  I  do  in  as- 
certaining what  view  they  take  of  their  own. 

No  evidence  or  statement  as  to  the  practice 
of  the  Revenue  Courts  has  been  laid  before 
us,  but  I  suppose  I  must  assume  it  to  be  that 
which  the  Collector  has  adopted  in  this  case, 
which,  as  1  understand  it,  is  this.  He  hasr 
treated  his  notices  to  the  shareholders  to  pay 
their  respective  quotas  of  expenses  as  suffi- 
cient to  constitute  such  a  demand  as  will  ren-' 
der  defaulters  liable ;  provided  only  that  his* 
report  is  subsequently  adopted  by  the  Com-' 
missioner.  I  am  also  inclined  to  think  that 
this  is  the  practice  which  the  Board  intend-' 
ed  its  officers  to  adopt. 

I  am,  however,  of  opinion  that  such  a 
practice  is  not  in  conformity  with  the  pro- 
visions of  the  law.  As  I  have  already  said, 
Section  4  of  Regulation  XIX.  of  181 4  ap- 
pears to  me  to  treat  the  proceedings  of  the 
Collector  in  ascertaining  and  apportioning 
the  expenses  as  undertaken  solely  for  the 
information  of  his  superior  authorities.  At 
any  rate,  this  is  clearly  the  nature  of  his  pro- 
ceedings after  ihe  passing  of  Aft  XL  of 
1838,  and  they  are  so  treated  by  the  Boards 
rules  issued  in  1854.  The  proceedings  of  the 
Collector,  therefore,  cannot  in  any  way 
constitute  a  demand  which  will  create  a 
debt  due  from  the  shareholders ;  and  under 
the  orders  which  it  has  been  thought  fit  to 
issue  (though  I  do  not  at  all  intimate  that  a 
more  simple  and  convenient  course  might  not 
have  been  adopted),  I  think  nothing  is  doe 
until  the  remuneration  of  the  Ameen  has 
been  sanctioned  by  the  Board  of  Revenue 
and  by  the  Lieutenant-Governor  of  Bengal, 
and  the  time  at  which  the  expenses  are  to  be 
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levied,  and  the  proportions  have  been  sanc- 
tioned by  the  Board  of  Revenue.     It  seems 
to   me     that     the   Lieutenant-Governor   has 
expressly   reserved    his  control   over    ihe.se 
expenses  by  the  Circular  Order  of  July  1  5th, 
1840,  the  Board  of  Revenue  being  authorized 
to    sanction    butwarra    establishments,    but 
subject   to  the  eventual    orders  of  Govern- 
ment on  the  submission   of  a  general   half-  , 
yearly  statement.     I   do  not  think  any  one  j 
has  a  right  to  treat  the   sanction  of  the  Lieu- 
tenant-Governor or  of  the   Board  of  Revenue  \ 
as  merely  formal,  so  as  to  make  it  a  matter  j 
of  indifference  whether  that  sanction  has  or  | 
has  not  been  obtained.     It  is  true  that  the  j 
powers  possessed  by  the  Board  were  trans- 
ferred to  the  Commissioners  by  Regulation  I. 
of  1829,  but  it  is  only  the  powers  then  pos- 
sessed by  the   Board  of  Revenue,  and   until 
otherwise  provided  by  law.     There  was*  not, 
therefore,  in  my  opinion,  even  until  the  date 
of  sale,  any  such  sanction   of  the  demand  on 
the  plaintiffs  as  would  constitute  a  final  deter- 
mination of  the  amount,  or  date  of  payment, 
or   not,   and   therefore    there   could   be   no 
arrear. 

But  I  also  think  that,  even  if  the  sanction 
of  the  Commissioner  had  been  sufficient,  and 
could  be  considered  as  having  finally  deter- 
mined the  amount  due  from  the  plaintiffs  and 
the  date  of  payment,  still  there  was  no  arrear 
until  there  had  been  a  second  demand  of  the 
amount  from  the  parties  liable,  after  this  final  | 
determination  had  been  come  to.  This  ' 
claim  on  the  part  of  Government  is  not  like 
a  claim  for  an  airear  of  revenue,  the  exact 
amount  and  date  of  payment  of  which  the 
parties  know  beforehand,  but  it  is  a  matter 
of  estimation  and  calculation,  and  I  do  not 
think  that  there  can  be  said  to  be  any  default 
until  after  the  amount  due  from  each  person 
or  set  of  persons  is  finally  ascertained,  the 
date  of  payment  finally  fixed,  and  a  demand 
made  in  accordance  therewith.  It  was  con- 
tended that  the  proclamation  of  the  6th 
March  1868  was  a  sufficient  demand.  I  do 
not  think  so.  There  is  no  information 
contained  in  it  that  the  final  determination 
of  the  Commissioner  (even  supposing  it  to 
be  final)  has  been  come  to.  Moreover,  I  j 
understand  it  to  be  the  opinion  of  Mr.  Justice  1 
Bayley,  and  in  this  I  concur,  that  before 
action  can  be  taken  under  Section  5  of  Ad 
XL  of  1859,  there  must  be  an  arrear,  whereas, 
when  this  proclamation  was  issued,  there  was 
no  arrear,  this  being  the  first  demand  after 
the  amount  had  been  finally  ascertained. 

In  addition  to  these  grounds,  it  was  con- 
tended that  there  was  no  evidence  that  the 


report  of  the  Collector  had  been  sanctioned 
by  the  Commissioner.  The  Subordinate 
Judge  found  that  it  was  so  sanctioned,  and 
a  memorandum  to  that  effect  appears  upon 
the  Collector's  report.  1  should  not  be  in- 
clined to  disturb  the  Subordinate  Judge's 
finding  on  this  point. 

It  was  also  contended  that  the  reasons 
given  by  the  Commissioner  and  the  Collector 
for  refusing  to  accept.payment  when  tender- 
ed under  Section  19  of  Act  XI.  of  1859  were 
altogether  insufficient,  and  such  as  ought  not 
to  have  influenced  them  in  exercising  their 
discretion.  The  facts  of  this  part  of  the 
case  as  stated  are,  as  it  appears  to  me,  not  a 
little  extraordinary,  and  I  have  had  a  good 
deal  of  hesitation  in  accepting  them  as  true. 
They  have,  howev.er,  not  been  denied  through 
the  Collector,  and  through  him  the  Govern- 
ment is  a  party  to  the  suit.  Kor  the  pur- 
poses of  this  case,  therefore,  I  must  accept 
them  as  true. 

As  we  are  informed,  long  before  the  day 
of  sale,  above  half  the  expenses  of  the 
butwarra  had  already  been  placed  in  the 
hands  of  the  Collector.  Notwithstanding 
this,  however,  nothing  had  been  done 
towards  the  division  of  the  estate,  though  it 
may  be  fairly  supposed  that  there  was  suffi- 
cient in  hand  to  carry  that  proceeding  a  good 
way  towards  completion.  Even  had  there 
been  any  risk  of  exceeding  that  amount 
before  notice  could  be  given  that  the  funds 
were  exhausted,  the  Collector  had  always  in 
reserve  the  power  of  recovering  it  by  the 
sale  of  property  which  was  worth,  as  it 
turns  out,  sixty  times  the  amount.  I  can 
conceive  no  reason,  therefore,  why  this 
butwarra  should  have  been  delayed  a  single 
day,  and  none  is  assigned  by  the  Collector 
or  Commissioner.  It  seems  rather  as  if  the 
plaintiffs  were  treated  as  contumacious  in 
not  obeying  the  order  for  payment  of  their 
quota,  and  that  the  tender  was  refused  by 
way  of  punishment  as  an  example  to  others. 
I  am  most  unwilling  to  adopt  this  view  of 
the  proceedings,  but  I  can  see  no  other  in- 
terpretation of  the  words  in  which  the 
decisions  are  expressed  when  taken  with 
reference  to  the  facts  laid  before  us. 

It  is,  of  course,  quite  clear  that  the  very 
extraordinary  powers  put  into  the  hands  of 
Revenue-officers  were  never  intended,  even 
in  the  case  of  a  default  in  payment  of  re- 
venue, lo  be  used  for  any  other  purpose  than 
for  the  protection  of  Government  from  loss, 
and  then  only  so  far  as  was  actually  necessary. 
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And  in  cases  where  nothing  was  really  due 
to  Government,  as  in  this  case,  and  Go- 
vernment is,  as  far  as  I  can  see,  in  no  way 
interested,  one  way  or  other,  in  carrying  on 
the  proceedings,  it  is  obvious  that  the  powers 
ought  to  be  exercised  with  still  greater 
caution.  But  though  the  power  of  exemp- 
tion given  to  the  Collector  and  to  the 
Commissioner  by  Section  18  of  Act  XI. 
of  1859,  n0  ^oubt,  makes  it  incumbent  on 
these  authorities  to  hear  and  decide  upon 
any  application  for  exemption  which  may 
be  made  by  the  defaulting  parties,  and 
though  I  cannot  accede  to  the  views  taken 
by  those  authorities  as  to  the  mode  in 
which  that  application  was  to  be  considered. 
I  do  not  think  that  the  error  complained  of 
in  disposing  of  such  an  application  could  be 
said  to  vitiate  the  sale. 

Lastly,  it  was  contended  that  there  never 
had  been. even  by  the  Commissioner  any  such 
apportionment  of  the  expenses  as  the  law 
requires.  I  think  there  has  not.  In  the 
tabular  statement  submitted  to  the  Commis- 
sioner, and  which  is  relied  on  as  the  appor- 
tionment, I  find  in  the  column  headed  "  Names 
of  proprietors"  the  following  :  "  Gobind 
"  Sahoy,  Kalee  Churn  Sahoy,  Doyal,  and  Odit 
"  Narain  Singh,  first  petitioners  ;  Mussamut 
"  Gungaput  Kooer,  second  petitioner  ;  Ram 
"  Churn  Sahoy,  third  petitioner;  Ram  Golam 
"  Sahoy  and  others,  defendants  ;  Bondhoo  and 
*•  others,  petitioners  ;  Deon  Roy  and  others, 
"  defendants."  In  the  column  headed  "Shares 
of  Hoondah,"  I  find  the  following :  "First 
share  Rupees  4-12-10;  second  share,  Rupees 
33-11-9  ;  third  share,  Rupees  18- 1-8  ; 
4t  fourth  share,  Rupees  47 1-6-10  ;  first  share, 
"  Rupees  4-6-3;  second  share.Rupees  24- 1 3-9." 
From  this,  it  might  possibly  be  inferred 
that  the  persons  described  as  "  Ram 
Golam  Sahoy  and  others,  defendants," 
were  to  pay  Rupees  47 1-6- 10.  But  in  the 
notices  issued,  the  sums  required  are  alto- 
gether different,  namely,  Rupees  376-1 4-1 1, 
Rupees  15-9-5,  R"Pees  14-6-4,  Rupees  53-13, 
Rupees  33-1 1  -8,  respectively.  In  the  notices, 
the  name  "  Ram  Golam  Sahoy"  appears  twice. 
He  is  called  upon,  together  with  a  number 
of  other  persons  who  are  named,  to  pay  two 
sums  of  Rupees  376- 1 4- 1 1  and  Rupees  14-6-4. 
I  cannot  reconcile  this  with  the  ipportion- 
ment  in  the  Collector's  report.  Two  other 
tabular  statements  were  laid  before  us  which 
we  have  not  been  able  to  find  upon  the  re- 
cord, but  which  were  suggested  as  reconcil- 
ing the  report  with  the  notices  issued.  They 
do  so  to  some  extent,  but  not  fully.  And 
*ven  if  they  did  so  fully,  they  would  show 
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either  that  the  apportionment  submitted  to 
the  Commissioner  was  incomplete,  or  that  it 
had  been  subsequently  modified.  The  de- 
fendants, therefore,  have  failed  to  satisfy 
me  on  the  evidence  before  us  that  the  sums 
actually  demanded  were  sanctioned  even  by 
the  Commissioner. 

I  think,  therefore,  that  this  sale  is  abso- 
lutely void  on  the  ground  that  there  never 
was  any  a r rear  for  which  the  estate  could  be 
sold.  I  think  the  sanction  of  the  Commis- 
sioner is  not  sufficient  for  a  demand  which 
in  default  mav  be  treated  as  an  arrear  of 
Government  revenue  ;  and  even  if  the  Com- 
missioner's -sanction  were  sufficient,  I  think 
there  was  no  arrear  when  the  sale-proclama- 
tion of  the  6th  March  was  issued,  and  that 
disobedience  to  that  proclamation  did  not 
create  one  :  and  further  that  the  arrear  which 
is  alleged  to  be  due  by  that  proclamation  is 
not  any  portion  of  a  demand  which  had  been 
sanctioned  even  by  the  Commissioner. 

It  was  contended  that  these  objections 
were  not  taken  in  the  appeal  which  the 
plaintiffs  made  to  the  Commissioner  after 
the  sale  had  taken  place,  and  therefore  they 
could  not  be  entertained  by  this  Court  by 
reason  of  the  provisions  of  Section  33  of 
Act  XI.  of  1859.  Bui  I  think,  for  the  rea- 
sons stated,  that  there  was  no  arrear,  and  it 
was  hardly  contended  that  in  this  view  this 
case  could  be  distinguished  from  the  decision 
of  the  Full  Bench*  (II.  Bengal  Law  Reports 
1,  Full  Bench),  where  it  was  held  that,  as 
nothing  was  due,  the  Revenue  Authorities  had 
no  jurisdiction  to  proceed  to  a  sale. 

For  these  reasons,  I  think  the  appeal 
ought  to  be  dismissed  with  costs. 


The  25th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Arrears  of  rent— Jurisdictions-Limitation. 

Case  No.  256  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  0/  the  34- 
Pergunnahs,  dated  the  23rd  September 
1869. 

Prosunno  Coomar  Paul  Chowdhry  and 
another  (Defendants),  Appellants, 

versus 

Muddun  Mohun  Paul  Chowdhry  and  others 
(Plaintiffs),  Respondents. 
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Baboo  Unnoda  Persaud  Barter  jet  for 

Appellants. 

Baboos   Onookool    Chunder   Mookerjee   and 
Mohinee  Alohun  Roy  for  Respondents. 

The  Civil  Court  has  jurisdiction  in  a  suit  for  arrears 
of    rent  recoverable  upon   a   liability  arising1  out  of 
matters  not  within  the  cognizance  of  a  Revenue  Court. 
Such  a  suit  is  not  governed  by  the  period  of  limita- 
tion specified  in  Act  A.  of  1859. 

Jackson,  J. — It  appears  to  me  that  it  is 
not  necessary  to  trouble  the  pleaders  who 
appear  for  the  respondents,  because  the 
appellant  has  made  out  no  good  or  sufficient 
cause  for  impugning  the  judgment  of  the 
Court  below. 

There  were  three  questions  of  law  raised 
in  this  appeal,  the  first  being  that  the  Civil 
Court  bad  no  jurisdiction  to  entertain  this 
suit,  the  real  object  of  that  suit  being  to 
recover  from    the  defendant  an  arrear  of 
rent,  such  a  suit  being,  it  was  contended, 
cognizable  in  the  Revenue  Court,  and  that 
Conrt  alone.    It  appears  that  a  suit  for  that 
sole  object  was  commenced  in  the  Revenue 
Court ;  and  by  the  final  judgment  of  a  Full 
Bench  of  this  Court  it  was  decided  that  it 
was   not  cognizable  by  the   Court   of   the 
Collector,  upon  the  ground  that  there  was 
no  actual  contract  between  the  plaintiff  and 
the  defendant,  and  that  the  liability  of  the 
defendants  would  arise  out  of  equitable  con- 
siderations, which  the  Collector's  Court  was 
not  competent  to  determine.    The  present 
suit,  therefore,  is  not  merely  a  suit  to  re- 
cover arrears  of  rent,  but  to  determine  the 
liability   of   the   defendant   arising   out   of 
matters  not   within  the   cognizance  of  the 
Revenue  Court,  so  that  the  arrear  of  rent 
may  be  recovered  upon  such  liability  being 
made  out.    I  think  it  clear,  therefore,  that 
the  Civil  Court  (as  indeed  a  distinct  expres- 
sion of  opinion  to  that  effect  was  thrown 
out  in  the  judgment  of  the  Full  Bench,  re- 
ported in  8  Weekly  Reporter,  page  428)  had 
jurisdiction. 

Secondly,  it  was  stated  that  this  claim 
▼as  barred  by  limitation,  inasmuch  as  the 
suit  being  for  arrears  of  rent  for  1270  and 
1271,  and  being  commenced  on  the  7th  of 
Magh  1275,  was  brought  more  than  three 
years  after  the  rent  became  due,  and  theie- 
fore,  under  Section  32,  Act  X.  of  1859,  was 
After  time.  It  appears  to  me  that  the  period 
of  limitation  specified  in  Act  X.  of  1859  has 
reference  exclusively  to  suits  brought  and 
determined  under  that  Act.  This  is  not  a 
wit  tried  under  Act  X.  of  1859,  but  under 
&e  general  jurisdiction  of  the  Civil  Courts. 

JoL  XIII. 


;  But  even  if  the  plaintiff  was  limited  by 
the  period  of  three  years,  it  appears  to  me 
that  he  is  amply  within  that  period,  because 
he  is  entitled,  under  Section  14,  Act 
XIV.  of  1859.  to  a  deduction  of  the  period 
during  which  he  was  bond  fide  prosecuting 
his  claim  in  the  Revenue  Court.  This  is 
the  third  point  of  law  which  was  raised,  and 
I  think  it  must  be  deckled  in  favor  of  the 
respondent. 

The  only  remaining  question  is  upon  the 
facts.     *••••• 

Glover,  J. — I  concur. 


The  25th  April  1870. 

Present : 

The  Hon'bie  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Withholding  receipts— Injuria  sine  damois. 

Cases  Nos.  49  and  50  of  1870. 

Applications  for  review  of  judgment  pass- 
ed by  the  Hon'bie  Justices  H.  V.  Bayley 
and  Sir  Charles  hobhouse*  Bart.,  on  the 
6th  January  t8jo,  in  Special  Appeals 
Nos.  2 24 j  and  2244  of  7869.* 

Joheerooddeen  Mahomed  (one  of  the  De- 
fendants), Petitioner, 

versus 

Dabee  Pershad  Singh  and  another  (Plaint- 
iffs), Opposite  Parly. 

Mr.  J.  W.  B.  Money  and  Baboo  Kishen 
Dyal  Roy  for  Petitioner. 

Baboo  Kishen  Succa  Mookerjee  for  Opposite 

Party. 

Where  money  is  actually  paid  as  rent  and  the  necessary 
receipt  is  withheld,  the  case  is  nut  one  of  injuria  sine 
damnis,  but  one  in  which  the  law  (Section  to,  Act  X. 
of  »»59)  gives  the  Court  discretion  to  award  any  sum  as 
damages  not  exceeding  double  the  amount  for  which 
the  receipt  is  withheld. 

Bayley,  J.— VI*  think  that  both  these 
applications  should  be  rejected  with  costs. 

The  main  ground  pressed  in  argument  by 
the  learned  Counsel,  Mr. .  Money,  is  that 
this  is  a  case  of  injuria  sine  damnis,  and 
thus  a  case  in  which  nominal  damages  only 
should  have  been  given.  This  is  the  first 
time  that  this  plea  has  been  taken  ever  since 
the  suit  was  instituted. 


•  Ante,  p.  3f. 
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We  are  then  referred  to  several  English 
cases  from  Broom's  Commentaries,  pages  84, 
644 ;  Smith's  Leading  Cases,  Vol.  I.,  page  256 ; 
and  Broom's  Legal  Maxims,  page  402,  to 
show  that  in  cases  of  injuria  sine  damnis, 
nominal  damages  ought  to  be  awarded.  In 
my  opinion,  however,  trie  cases  that  have 
been  cited  are  not  applicable  in  any  way 
to  the  present  case.  Section  10,  Act  X.  ot 
1859,  is  almost  in  words  a  re-enactment  ol 
Sect  on  63,  Regulation  VI II.  of  1793.  That 
Regulation  refers  to  the  proclamation  in  the 
preamble  of  Regulation  1.  of  1793  as  the 
reasons  for  the  enactment.  The  proclama- 
tion in  Regulation  I.  of  1793,  Article  VII. 
para  8,  enables  the  Government  to  legis- 
late from  time  to  time  for  the  protection  of 
ryots  in  their  relations  with  the  zemindars 
and  farmers  of  land.  There  we  now  find 
substantially  the  terms  of  Section  63,  Regu- 
lation VIII.  of  1793. 

Now,  Section  10  enacts  :  "  Every  un- 
der-tenant, ryot,  or  cultivator  from  whom 
"  a  receipt  is  withheld  for  any  sum  of  mo- 
"  ney  paid  by  him  as  rent,  shall  be  en- 
"  titled  to  recover  from  the  person  receiv- 
"  ing  such  rent,  damages  not  exceeding 
"  double  the  amount  so  exacted  or  paid." 
That  the  rent  was  paid  in  this  case  is  not 
denied. 

It  is  then  attempted  to  be  argued  that 
the  challan  with  the  mublugbundte  was  a 
sufficient  receipt  according  to  the  custom  pre- 
vailing in  the  zemindaree,  but  this  point  was 
fully  argued  when  the  ca*e  was  first  heard, 
and  we  then  decided  that  this  was  not  suffi- 
cient. It  is  then  said  that  there  was  an  ob- 
jection taken  that  the  damages  awarded  were 
vindictive*  and  that  by  thai  word  was  meant 
that  the  case  was  one  in  which  only  nominal 
damages  ought  to  have  been  awarded. 

We  have  to  rematk  that  no  contention  as 
to  nominal  damages  was  made  at  that  time. 
The  word  "vindictive"  was  at  the  hearing 
before  us  used  in  argument  to  show  that,  as 
a  mattter  of  fact,  the  award  of  one  and  a 
half  times  the  rent  as  damages  was  too  large, 
and  that  half  that  amount  or  less  would  have 
been  quite  sufficient  to  meet  the  n  qtiiremrnts 
of  the  law.  We  held  that  as  Section  10 
left  it  within  the  discretion  of  the  Court  to 
award  any  sum  not  exceeding  double  the 
amount,  and  as  the  sum  awarded  was  not 
beyond  the  jurisdiction  of  the  Court  as  de- 
fined by  that  Section,  we  couid  not  say 
there  was  such  an  error  of  law  as  would 
justify  oar  interference  on  special   appeal 


with  the  exercise  of  the  discretion  so  vested 
in  the  Court. 

We  are  then  referred  to  a  case  decided 
in  1863,  reported  at  \  olume  L,  Hay's 
Rtpons,  page  560,  as  showing  that  a  Divi- 
sion Bench  of  the  Couit  did  consider  it  right 
to  modity  the  amount  of  damages  awarded 
to  the  plaintiff  in  that  case.  It  may  be 
lhat,  under  the  circumstances  of  that  case, 
the  Couit  found  some  eimr  in  law  as  to  the 
amount  awarded,  and  in  that  view  considered 
it  right  to  interfere  in  special  appeal  and 
moditv  the  amount,  but  in  this  case  it  is  not 

0 

denied  that  the  money  was  actually  paid, 
and  the  receipt  which  we  have  held  was 
necessary  was  actually  withheld ;  and  the 
law  provides  that  in  such  a  case  the  Court  at 
its  discretion  may  award  any  sum  as  damage 
not  exceeding  double  the  amount  for  which 
the  receipt  is  withheld.  The  Court  in  its 
discretion  has  found  that  one  and  a  half  times 
*ou)d  be  the  reasonable  amount  to  award 
as  damages,  and  we  are  shown  nothing  to 
the  effect  that  this  exercise  of  the  discretion 
is  erroneous  in  taw, 

I  would   reject  both    these    applications 
for  review  wi.h  costs. 

Hobhouse,  J. — I  agree  in  rejecting  these 
applications  with  costs. 

I  may  say  that  the  only  doubt  I  have  had 
is  as  to  the  bearing  of  the  case  which  Mr. 
Money  has  cited,  and  that  certainly  seems  to 
be  against  our  own  view  of  the  matter  before 
us ;  but  I  do  not  think  that,  under  the  cir- 
cumstances of  this  case,  Mr.  Money  is 
entitled  to  ask  us  to  refer  the  question  to  a 
Full  Bench  for  decision,  because,  as  Mr. 
Justice  Bayley  has  pointed  out,  Mr.  Money's 
client  never  has  contested  this  case  on  the 
point  on  which  he  now  contests  it.  Had 
he  done  so,  it  is  quite  possible,  and  in  fact 
it  is  certain,  that  plaintiff  would  have  joined 
issue  upon  this  point,  and  then  there  might 
have  been,  even  on  the  present  petitioner's 
own  view  of  the  case,  a  deci>iun  on  the 
facts,  which  even  in  that  view  would  have 
been  binding  upon  the  parties. 

I  am  inclined,  t»o,  to  agree  with  Mr- 
Ji^tice  Bayley  on  the  interpretation  of  the  .< 
law  itself.  I  think,  primd  facie \  that'  trie 
Regulation  which  Mr.  Justice  Bayley  has 
quoted  laid  down  the  damagts  tor  ihe  with- 
holding of  receipts,  under  the  circumstances, 
nc fore  u*  as  really  damages  in  the  shape 
of  a  penalty  in  order  to  compel  a  zemindaj* 
to  do  justice  to  his  ryot. 
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The  *6th  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges. 

High  Court's  powers— Arrest  in  Court 

In  the  Matter  of 
Guzeree  Lall,  Petitioner. 

Baboo  Ashootosh  Dhur  for  Petitioner. 

The  High  Court  declined  to  exercise  the  extraordi- 
nary powrrs  described  in  Section  15  of  the  t  harter 
Act,  where  a  Magistrate  did  not  interfere  with  the 
arrest  to  his  Court,  under  a  civil  process,  of  a  person 
who  had  bet- n  accused  before  the  Magistrate,  but  was 
acquitted  at  the  time  of  his  arrest. 

Bayley.  J.— I  am  of  opinion  that  this  peti- 
tion should  be  rejected.  It  is  true  that  the 
principle  of  freedom  from  arrest  in  a  Court, 
eundo,  morando.  et  redeund,  is  more  or  less 
a  recognized  maxim  of  law,  but  here  we  are 
asked  to  exercise  the  extraordinary  powers 
vested  in  us  under  Section  1 5  of  the  Charier 
Aft,  and  to  declare  that  the  Joint  Magistrate, 
who  did  not  interfere  with  the  process  of 
the  peon  of  the  Civil  C»uit,  which  was 
being  served  in  the  Joint  Magistraie's  C  urt 
on  a  person  accused,  but  acquitted,  had 
wrongly  refused  jurisdiction,  and  that  the 
Judge  had  committed  the  same  error. 

I  do  not  think  that  this  is  a  matter  in 
which  we  bh'iuld  interfere  under  Section  15 
of  ttie  Charter  Act:  because,  in  the  first 
place,  it  is  very  doubtful  under  .what  cir 
cuuwances  the  Joint  Magistrate  would  or 
would  not  have  direct  authority  over  the 
peon  of  the  Civil  Court  in  the  matter  of  the 
setvice  of  the  process;  and,  second  y,  be- 
cause there  is  always  some  other  remedy  in 
the  hands  of  the  person  subjected  illegally 
to  a  process  of  arrest  or  any  oiher  illegal 
process. 

I  would,  accordingly,  reject  the  apnlica 
tion   as  under   Section    15    of  the  Charter 

Ad- 

ALtter,  J, — I  agree  in  rejecting  this  appli- 
cation. Whether  the  Joint  Magistrate  ha«i 
power  to  interfere  in  this  case  or  not  is  a 
question  upon  which  I  do  not  wish  10  express 
any  opinion  one  way  or  the  o.her.  1  find 
notning  in  the  facts  of  this  case,  as  they  are 
represented  to  us  by  the  petitioner,  which 
leqiures  the  interference  of  this  Court  under 
the  extraordinary  powers  vested  in  it  by 
Section  15  of  the  Charter  Aft.    It  is  per- 


fectly clear  that  the  petitioner  has  been  no 
way  prejudiced  with  reference  to  the  crimi- 
nal proceedings  in  question,  which  had 
actually  terminated  in  his  favor  at  the  time 
when  he  was  arrested.  If  the  petitioner 
thinks  that  the  arrest  was  altogether  illegal, 
he  may  take  such  steps  as  he  may  be  ad- 
vised to  do  ;  but  I  do  not  find  anything  in 
the  justice  of  the  case  which  requires  our 
interference  under  Section  15  of  the  Char- 
ter Act. 


The  9th  March  1870. 

Present ; 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges. 

Appeal— Jurisdiction— Sections  2  and  30,  Act 

XXI.  of  1863. 

Case  No.  207  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Recorder  of  Moulmein,  dated  the  18th 
February  1869, 

Ilowah  Bee  (Defendant),  Appellant, 

versus 

Ibrahim  Salee  Bhoy  Duplee  (Plaintiff), 
Respondent. 

Mr.  L.  P.  D.  Droughion  for  Appellant. 
Mr.  S.  Vertannes  for  Respondent. 

A  suit  brought  in  the  Recorder's  Court  at  Moulmetn 
for  administration  and  division  of  the  estate  of  plaint* 
•fFs  deceased  wife  relited,  as  originally  framed,  to  pro- 
perty exceeding  10.000  rupees  in  value ;  but  a  portion 
<if  the  suit  having  been  d  smissed  as  entirely  false  (the 
property  which  was  claimed  having  been  shown  not  to 
exist),  the  remaining  portion  of  the  suit  was  less  than 
10.000  rupees.  As  to  this,  judgment  was  given  for  the 
plaintiff. 

Hh  ld  that,  on  a  fair  construction  of  Sections  27  and 
39  of  A«5t  XXI.  of  i>6u  an  auueal  from  this  decision 
was  cognizable  by  the  High  Court. 

Mr.  Vertannks  for  respondent  took  two 
preliminary  objections: — 

1st. — That  the  decree  being  an  interlocu- 
tory decree,  no  appeal  would  lie. 

2nd. — That,  under  Seciion  29  of  the  Aft 
const  inning  the  Rrconler's  Court,  no  appeal 
would  lie  10  ihis  Court,  hut  the  parties  were 
at  liberty  to  bring  a  regular  suit. 

Jackson,  J.—  h  seems  to  me  there  is 
nothing  in  the  objections  raised  against  the 
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hearing  of  this  appeal.  The  decision  appeal- 1  ment  for  the  plaintiff,  directing  that  the  pro- 
ed  against  is  not,  so  far  as  I  can  see,  an  in- '  perty  in  question  should  be  sold,  and  that 
terlocutory  one,  bat  a  final  decision  dis-  '  the  plaintiffs  should  get  certain  specified 
posing  of  the  points  at  issue  between  the '  shares  of  it. 

Against  this  part  of  the  decision  the  de- 
It  seems  to  roe,  also,  that  it  is  not  a  deci-   fendaut  appeals, 
sion  of  the  Recorder  upon  any  case  under;      n*,      c    A  ...  ,     , 

any  of  the  acts  specified  in  Section  29,  Act  ™e  firSt  qaeStl°n  ^!<:h  we  h*d  "  T" 
XXI.  of  1863.  h  is,  in  fact,  a  regular  suit  ?'dcr*M. "P?n  *  Preliminary  objection  by 
for  the  purpose  of  dividing  and  distributing  lhfc  P1ain;,ff  whlch  »»  «»««ly  bwidwposed 
the  assets  of  the  estate  of  the  deceased  Assa  of'  and  a,so  nP°»  an  ty*"™  wh,ch  9tmf 
Bee.     I  think,  therefore,  it  is  a  decision  in    l?  an?e  on  th«  *ace  <*  **  dccr~'  a*0*1* 

a  regular  suit,  and  one  subject  to  appeal.  lchalt.lhe  ?af    v  v?°l  /"IS?  w"bm.lbc  2^h 

6  '  j  rr  Section  of  Act  XXI.  of  1863,  that  is  to  say, 

Phear,  J.— I  am  of  the  same  opinion.         thal  the  subject- matter  of  the  *uit  was  not 

.  one    above    3.000    rupees,    and    less   than 

The  appeal  having  then  been  argued  on  the  io.ooo  rupees.  It  is  unquestionable  that 
merits,  judgment  was  delivered  as  follows  :—   the  suil?  as  originally  framed,  did  relate  to 

Jackson,  J.— This  was  a  suit  by  Ibrahim  property  exceeding  10,000  rupees  in  value, 
Salee  Bhoy  Duplee,  brought  on  behalf  of  that  is  to  8av»  to  13.000  rupees;  but  then, 
himself  and  his  minor  children,  for  ad  minis-  seeing  that  a  part  of  that  property,  valued 
tration  and  division  of  the  estate  of  his  de-  al  6,000  rupees,  has  been  shown,  in  the 
ceased  wife  Assa  Bee,  the  defendant  being  opinion  of  the  Court  below,  not  to  have 
one  Howah  Bee,  who  is  the  mother  of  that ,  existed,  and  the  suit  in  respect  of  such  pro- 
wife,  and  is  said  to  have  the  property  of .  pertv  has  been  altogether  dismissed,  it  re- 
which  the  estate  consisted  in  her  possession.  sults  that  the  amount  or  value  of  that  por- 
The  estate,  according  to  the  plaint,  comprised  ; tion  °*  the  suit  that  remains  and  forms  the 
some  landed  property,  which,  it  appears  else- :  subject  of  appeal  is  less  than  10,000  rupees; 
where,  consisted  of  a  share  in  a  house  and  and  Jt  appears  to  me,  upon  a  fair  construc- 
garden,  and  also  of  a  considerable  number  of :  tion  °*  the  *7l&  an<*  39ln  Sections  of  the 
Bazar  shares  (58  altogether),  and  also  of  a  \  Aa»  lhat  the  appeal  which  is  now  before  us, 
large  quantity  of  jewellery,  clothes,  and  '  relating,  as  it  does,  to  property  less  than 
other  effects.  1 0,000  rupees,  is  cognizable  by  this  Court. 

The  defendant  denied  having  in  her  posses-  .  Jhen  we  have  10  consider  whether  the 
sion.  tne  jewellery,  clothes,  and  other  articles,  JudSment  °*  the  <;°tirt  below  in  respect  of 
which  made  up  a  great  portion  of  the  claim ;  *he,  ProPerly  *<*  which  the  plaintiff  has  got 
and  as  to  the  landed  property  and  Bazar  '  Judgment  i,s  correct.  It  seems  to  me  that 
shares,  she  alleged  that  Assa  Bee  in  her  '  ^e  conclusion  at  which  the  learned  Record- 
lifetime  had  conveyed  them  to  her,  the  de-  !  cLr  has  ar"ved  ln  re-ard  l0  lhe  execution  of 
fendant,  by  a  written  instrument  executed  by  '  tfJe  de?d  bv  A?»  **ee  IS  aS*,nst  lbe  *eiShl 
her  and  formally  registered  in  the  Office  of  °,f  evidence.  We  have,  on  the  one  hand, 
the  Registrar  of  Moulmein.  '  J_he  evidence  of  the  defendant  herself;  we 

have  the  evidence  of  Mahomed  Saleh,  who 

Evidence  was  given  on  both  sides  in  the  j  states  that  he  acted  as  agent  of  the  deceased 
Court  of  the  Recorder,  and  that  Court  came  Assa  Bee ;  we  have  also  the  evidence  of 
to  the  conclusion  that  the  plaintiff's  claim,  so  i  Syud  Ali,  who  acted  as  a  witness  to  that 
far  as  it  related  to  the  jewellery,  clothes,  and  j  deed  ;  and  these  parties  all  distinctly  swear 
properly  of  that  description,  said  to  be  in  the  that  Assa  Bee  executed  the  document,  and 
defendant's  hands,  was  altogether  false,  and  that  she  gave  authority  to  Mahomed  Saleh 
therefore  dismissed  that  portion  of  the  suit,    to  have  it  registered.     Against  this  evidence, 


Against  that  part  of  the  decision  there  has 
been  no  appeal  on  the  part  of  the  plaintiff. 
Then,  as  to  the  remainder  of  the  properly, 
which  the  defendant  alleged  had  been  con- 
veyed by  this  written  instrument,  the  Re- 
corder came  to  the  conclusion  that  such  deed 
had  not  been  executed  by  Assa  Bee,  and 
that  consequently  the  defendant  was  not  en- 
titled to  that  property;  and  he  gave  judg- 


it  seems  to  me,  there  is  scarcely  anything 
but  the  'evidence  of  the  plaintiff  himself. 
Now,  the  plaintiff's  own  statement  has  been 
emphatically  declared  by  the  Court  below  to 
be  false  and  perjured  upon  the  very  material 
part  of  the  case.  That  being  so,  I  think  it 
impossible  now  to  give  that  evidence  such 
credit  as  to  set  it  up  ag.inst  the  evidence  of 
the  three -Witnesses  I  have  mentioned-;  and- 
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then  there  is  one  circumstance  in  the  case  of 
which  it  is  hardly  possible  to  overestimate 
the  importance,  namely,  that  the  document 
now  before  us,  on  which  the  defendant  reli? s, 
and  which  purports  to  be  the  act  of  the  de- 
ceased Assa  Bee,  was  fnrmilly  and  publicly 
registered  before  the  Registrar  of  Deeds  at 
or  about  the  lime  of  its  alleged  execution. 
Of  course,  the  registration  of  a  document 
does  not  prove  its  execution,  but  the  fact 
that  it  was  at  that  time  propounded  and 
made  the  subject  of  a  public  act  goes  a  very 
long  way  towards  inducing  the  belief  that  it 
was,  in  fact,  executed  by  the  person  by  whom, 
and  at  the  time  at  which,  it  purports  to  have 
been  executed. 

There  is  another  circumstance  which,  I 
think,  is  not  without  its  importance.  It  is 
this,  that  the  person  concerned  in  the  regis- 
tration of  this  document,  and  in  making  it 
public,  so  to  say,  was  not  a  person  in  regard 
to  whose  interference  in  the  matter  there 
could  be  any  reasonable  ground  of  suspicion, 
but  a  person  who  is  an  English  officer,  a  ser- 
vant of  Government  being  an  officer  of  the 
Registration  Office,  and  who  is  not  shown  to 
have  any  interest  or  any  connection  with  one 
side  or  the  other  in  this  suit.  And  it  seems 
to  me  that  the  fact  that  this  document  was 
drafted  or  copied  fair  by  the  witness  Johnson, 
who  is  a  clerk  in  the  Registration  Office,  is 
one  which  adds  considerably  to  the  weight 
of  evidence  on  the  side  of  the  defendant. 

This  being  the  case  as  to  the  execution  of 
the  document,  we  have  to  consider  whether 
there  is  anything  in  the    Mahomedan   Law 
which  invalidates  that  document.    It  appears 
to  me  there  are  no  considerations  of  Maho- 
metan Law  on  which  we  ought  to  set  it  aside. 
U  is  said  that  the  donee,  in  order  to  avail  her- 
self of  the  deed,  "must  have  had  possession  ; 
hut  it  seems  to  me  there  was. possession.    As 
to  the  Bazar  shares,  the  evidence  is  all  one 
*ay,  namely,  that  the   defendant,  from  the 
time  of  the  gift  to  her  by  the  daughter  of 
those  shares,  has  enjoyed  and  received  the 
dividends  and    benefits     thereof    until   the 
Present  time.     Then,   as  to   the   house,   it 
appears  that  the  defendant   was    and    has 
°*en  living  in  it,  and  by  the  departure  of 
"*   plaintiff    she    has    been    lrft    in    sole 
Possession.    It  seems  to   me  that  the  cir- 
cumstance that   the  daughter,  after  having 
j?*de  the  gift  to  her  mother,  continued  to 
Ilve  on  there,  and  the  husband  also  conti- 
n<*td  to  live  there,  does  not  nullify  or  alter 
l«e  fact  of  possession  by  the  donee,  or  in 
*nv  way  render  the  gift  of  no  effect. 


It  is  also  said  that  there  ought  to  have 
been  a  definition,  and  that  the  property 
which  was  given  ought  to  have  been  divided 
and  rendered  definite.  It  seems  to  me  that 
the  question  docs  not  arise  here.  It  is  not 
as  if  Assa  Bee  had  given  a  portion  of  her 
property  which  could  have  to  be  divided 
from  the  residue,  but  she  transferred  to 
her  mother  every  interest  that  she  had  in  that 
property. 

For  these  reasons,  I  think  that  we  must 
hold  that  the  deed  was  executed,  that  it 
was  valid  and  effectual,  and  that,  conse- 
quently, the  plaintiff's  suit  in  regard  to  the 
property  affected  by  that  document  must 
fail.  That  being  so,  there  is  an  end  of  the 
case,  for  it  seems  there  is  nothing  left,  once 
that  deed  is  affirmed,  which  could  be  ad- 
ministered to.  I  think,  therefore,  the  judg- 
ment of  the  Court  below,  in  so  far  as  it 
gives  plaintiff  judgment  for  any  portion  of 
the  propertv  conveyed  by  the  deed  in  ques- 
tion, ought  to  be  reversed  with  costs. 

Phear,  J. — I  concur. 


The  26th  April  187c. 
Present : 

The  Hon'ble  II.  V.  Bavlev  and  Dwarkanath 

Miner,  Judges* 

Applications  under  Act  XXVII.  of  i860— Appeal 

—jurisdiction. 

Case  No.  67  of  1870. 

Miscellaneous  Appeal  f mm  an  order  passed 
by  the  Subordinate  Judge  of  Gya,  dated 
the  2nd  February  t8yo. 

Syud  Fuzl  Hossein  and  others  (Objectors), 

Appellants, 

versus 

Tussuduck  Ali  Khan  (Petitioner), 
/Respondent.     . 

Messrs.  JR.  E.  'fwidaleand  G.  A.  Twidale 

for  Appellants. 

No  one  for  Respondent. 

Where  an  application  for  a  certificate,  under  Act 
XXVII.  of  is6o,  has  been  transferred  by  the  Hifch 
Court,  in  the  exercise  of  the  power  vested  in  it  by 
Section  9,  Act  XV|.  of  i>6  ,  from  the  file  of  a  judge 
to  that  of  a  Subordinate  Judi»e,  the  order  of  the  latter 
is  appealable  to  the  Court  of  thrZillah  Judge,  and  only 
specially  appealable  to  the  Hiyh  Court. 

Note  by  the  Deputy  Registrar. — This 
is  an  appeal  from  an  order  of  the  Subor- 
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fix  the  remuneration  of  an  Ameen,  or  other 
persons  employed  to  effect  a  partition  of  an 
estate  under  the  Regulation  enacted  for  that 
purpose,  and  to  cause  the  same  to  be  levied 
from  the  parlies  concerned  in  the  same  man- 
ner as  an  arrear  of  revenue  at  such  periods 
and  in  such  proportions  as  the  Board  raav 
think  fit. 

I  have  some  difficulty  in  discovering  what 
view  the  Board  of  Revenue  and  the  Govern- 
ment of  Bengal  took  of  their  duties  under 
this  provision  of  the  Legislature.  Up  to  the 
year  1850,  I  cannot  discover  that  anything 
at  all  was  done  beyond  generally  directing 
Collectors  to  do  their  duty.  In  the  year 
1850,  however,  a  letter  was  written  to  the 
Commissioner  (6th  December  1850,  No.  76), 
which  reprobates  the  practice  of  receiving 
the  whole  expenses  from  the  applicant  share- 
holders, as  provided  for  by  Regulation  XIX. 
of  1814,  Section  4,  Clause  3,  and  orders  that, 
to  obviate  this,  the  direction  to  all  the  pro- 
prietors to  contribute  to  the  expenses  should 
be  made  at  the  date  of  the  application  for 
partition.  It  is  admitted  that  this  will  lead 
to  delay,  but  it  is  pointed  out  that  justice 
renders  submission  to  delay  unavoidable. 

This  Court  does  not  possess  copies  of  the 
orders  of  the  Board  of  Revenue  of  the  years 
1852  and  1853,  but  that  just  now  stated  as 
well  as  a  great  many  previous  and  subse- 
quent orders  were  rescinded  by  an  order  of 
the  30th  August  1854.  This  directs  the 
Collector  to  make  to  the  Commissioner  a 
preliminary  report  in  the  form  of  a  tabular 
statement,  and  the  Commissioner  is  declared 
competent  to  authorize  the  entertainment  of 
the  necessary  establishments  for  the  parti- 
tion of  any  estate,  and  to  fix  the  amount  of 
remuneration  to  be  allowed,  furnishing  quar- 
terly statements  of  such  establishments  for 
the  eventual  sanction  of  the  Board.  The 
Collector  is  directed  to  estimate  the  ex- 
penses likely  to  be  incurred,  and  when  the 
amount  and  time  of  collection  have  been 
determined,  notices  are  to  be  served  on  the 
proprietors  informing  them  that  a  butwar- 
ra  has  been  applied  for  and  of  their  liability 
to  pay  a  quota  of  the  expense  ;  and  inform- 
ing them  also  that,  unless  they  do  so,  their 
interest  in  the  estate  to  be  divided  will  be 
liable  to  sale.  The  tabular  form  annexed  to 
the  order  contains  no  column  for  the  appor- 
tionment of  expenses,  but  it  was  probably 
intended  that  this  should  be  included  in  the 
Collector's  report. 

Subsequently,  the  Secretary  of  the  Board 
of    Revenue,    with    the    authority    of    the 


Board,  published  a  collection  of  the  Board's 
Rules  in  which  the  order  of  30th  August 
1854  appears,  but  with  important  modifica- 
tions. The  form  in  which  the  Collector  is 
to  report  to  the  Commissioner  contains  a 
column  for  the  proportions  in  which  it  is 
"  proposed "'.to  levy  the  remuneration  of  the 
Ameen,  and  the  eventual  sanction  of  the 
Board  which  is  to  be  given  to  the  ex- 
penses and  the  apportionment  is  described  as 
"  formal ''  only. 

• 

How  far  these  orders  of  the  Board  of  Re- 
venue were  made  with  the  concurrence  or 
sanction  of  the  Lieutenant-Governor  of  Ben- 
gal does  not  appear  from  anything  that  is 
laid  before  us. 

I  find  the  same  difficulty  about  gathering 
from  these  orders  the  view  which  is  taken  by 
the  Board  of  the  respective  duties  of  the 
Commissioner  and  Collector,  as  I  do  in  as- 
certaining what  view  they  take  of  their  own. 

No  evidence  or  statement  as  to  the  practice 
of  the  Revenue  Courts  has  been  laid  before 
us,  but  1  suppose  I  must  assume  it  to  be  that 
which  the  Collector  has  adopted  in  this  case, 
which,  as  I  understand  it,  is  this.  He  has' 
treated  his  notices  to  the  shareholders  to  pay" 
their  respective  quotas  of  expenses  as  suffi- 
cient to  constitute  such  a  demand  as  will  ren-' 
der  defaulters  liable;  provided  only  that  his* 
report  is  subsequently  adopted  by  the  Com-* 
missioner.  I  am  also  inclined  to  think  that 
this  is  the  practice  which  the  Board  intend-' 
ed  its  officers  to  adopt. 

1  am,  however,  of  opinion  that  such  a 
practice  is  not  in  conformity  with  the  pro- 
visions of  the  law.  As  I  have  already  said, 
Section  4  of  Regulation  XIX.  of  181 4  ap- 
pears to  me  to  treat  the  proceedings  of  the 
Collector  in  ascertaining  and  apportioning 
the  expenses  as  undertaken  solely  for  the 
informal  ion  of  his  superior  authorities.  At 
any  rate,  this  is  clearly  the  nature  of  his  pro- 
ceedings after  the  passing  of  Ad  XI.  of 
1838,  and  they  are  so  treated  by  the  Board's 
rules  issued  in  1S54.  The  proceedings  of  the 
Collector,  therefore,  cannot  in  any  way 
constitute  a  demand  which  will  create  a 
debt  due  from  the  shareholders;  and  under 
the  orders  which  it  has  been  thought  fit  to 
issue  (though  I  do  not  at  all  intimate  that  a 
more  simpLe  and  convenient  course  might  not 
have  been  adopted),  I  think  nothing  is  doe 
until  the  remuneration  of  the  Ameen  has 
been  sanctioned  by  the  Board  of  Revenue 
and  by  the  Lieutenant-Governor  of  Bengal, 
and  the  time  at  which  the  expenses  are  to  be 
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levied,  and  the  proportions  have  been  sanc- 
tioned by  the  Board  of  Revenue.  It  seems 
to  me  that  the  Lieutenant-Governor  has 
expressly  reserved  his  control  over  these 
expenses  by  the  Circular  Order  of  July  1  5th, 
1840,  the  Board  of  Revenue  being  authorized 
to  sanction  butwarra  establishments,  but 
subject  to  the  eventual  orders  of  Govern- 
ment on  the  submission  of  a  general  half- 
yearly  statement.  I  do  not  think  any  one 
has  a  right  to  treat  the  sanction  of  the  Lieu- 
tenant-Governor or  of  the  Board  of  Revenue 
as  merely  formal,  so  as  to  make  it  a  matter 
of  indifference  whether  that  sanction  has  or 
has  not  been  obtained.  It  is  true  that  the 
powers  possessed  by  the  Board  were  trans- 
ferred 10  the  Commissioners  by  Regulation  I. 
of  1829,  but  it  is  only  the  powers  then  pos- 
sessed by  the  Board  of  Revenue,  and  until 
otherwise  provided  by  law.  There  was  not, 
therefore,  in  my  opinion,  even  until  the  date 
of  sale,  any  such  sanction  of  the  demand  on 
the  plaintiffs  as  would  constitute  a  final  deter- 
mination of  the  amount,  or  date  of  payment, 
or  not,  and  therefore  there  could  be  no 
arrear. 

But  I  also  think  that,  even  if  the  sanction 
of  the  Commissioner  had  been  sufficient,  and 
could  be  considered  as  having  finally  deter- 
mined the  amount  due  from  the  plaintiffs  and 
the  date  of  payment,  still  there  was  no  arrear 
until  there  had  been  a  second  demand  of  the 
amount  from  the  parties  liable,  after  this  final 
determination  had  been  come  to.  This 
claim  on  the  part  of  Government  is  not  like 
a  claim  for  an  at  rear  of  revenue,  the  exact 
amount  and  date  of  payment  of  which  the 
parties  know  beforehand,  but  it  is  a  matter 
of  estimation  and  calculation,  and  I  do  not 
think  that  there  can  be  said  to  be  any  default 
until  after  the  amount  due  from  each  person 
or  set  of  persons  is  finally  ascertained,  the 
date  of  payment  finally  f\xedt  and  a  demand 
made  in  accordance  therewith.  It  was  con- 
tended that  the  proclamation  of  the  6th 
March  1S68  was  a  sufficient  demand.  I  do 
not  think  so.  There  is  no  information 
contained  in  it  that  the  final  determination 
of  the  Commissioner  (even  supposing  it  to 
be  final)  has  been  come  to.  Moreover,  I 
understand  it  to  be  the  opinion  of  Mr.  Justice 
Bay  ley,  and  in  this  I  concur,  that  before 
action  can  be  taken  under  Section  5  of  Aft 
XL  of  1859,  there  must  be  an  arrear,  whereas, 
when  this  proclamation  was  issued,  there  was 
no  arrear,  this  being  the  first  demand  after 
the  amount  had  been  finally  ascertained. 

In  addition  to  these  grounds,  it  was  con- 
tended that  there  wa*  no  evidence  that  the 


report  of  the  Collector  had  been  sanctioned 
by  the  Commissioner.  The  Subordinate 
Judge  found  that  it  was  so  sanctioned,  and 
a  memorandum  to  that  effect  appears  upon 
the  Collector's  report.  1  should  not  be  in- 
clined to  disturb  the  Subordinate  Judge's 
finding  on  this  point. 

It  was  also  contended  that  the  reasons 
given  by  the  Commissioner  and  the  Collector 
for  refusing  to  accept. payment  when  tender- 
ed under  Section  19  of  Act  XI.  of  1859  were 
altogether  insufficient,  and  such  as  ought  not 
to  have  influenced  them  in  exercising  their 
discretion.  The  facts  of  this  part  of  the 
case  as  stated  are,  as  it  appears  to  me,  not  a 
little  extraordinary,  and  I  have  had  a  good 
deal  of  hesitation  in  accepting  them  as  true. 
They  have,  however,  not  been  denied  through 
the  Collector,  and  through  him  the  Govern- 
ment is  a  party  to  the  suit.  For  the  pur- 
poses of  this  case,  therefore,  I  must  accept 
them  as  true. 

As  we  are  informed,  long  before  the  day 
of  sale,  above  half  the  expenses  of  the 
butwarra  had  already  been  placed  in  the 
hands  of  the  Collector.  Notwithstanding 
this,  however,  nothing  had  been  done 
towards  the  division  of  the  estate,  though  it 
may  be  fairly  supposed  that  there  was  suffi- 
cient in  hand  to  carry  that  proceeding  a  good 
way  towards  completion.  Even  had  there 
been  any  risk  of  exceeding  that  amount 
before  notice  could  be  given  that  the  funds 
were  exhausted,  the  Collector  had  always  in 
reserve  the  power  of  recovering  it  by  the 
sale  of  property  which  was  worth,  as  it 
turns  out,  sixty  times  the  amount.  I  can 
conceive  no  reason,  therefore,  why  this 
butwarra  should  have  been  delayed  a  single 
day,  and  none  is  assigned  by  the  Collector 
or  Commissioner.  It  seems  rather  as  if  the 
plaintiff*  were  treated  as  contumacious  in 
not  obeying  the  order  for  payment  of  their 
quota,  and  that  the  tender  was  refused  by 
way  of  punishment  as  an  example  to  others. 
I  am  most  unwilling  to  adopt  this  view  of 
the  proceedings,  but  I  can  see  no  other  in- 
terpretation of  the  words  in  which  the 
decisions  are  expressed  when  taken  with 
reference  to  the  facts  laid  before  us. 

It  is,  of  course,  quite  clear  that  the  very 
extraordinary  powers  put  into  the  hands  of 
Revenue-officers  were  never  intended,  even 
in  the  case  of  a  default  in  payment  of  re- 
venue, lo  be  used  for  any  other  purpose  than 
for  the  protection  of  Government  from  loss, 
and  then  only  so  far  as  was  actually  necessary. 
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mav  be  that  there  are  rules  under  which  the 
Collectors  e  authorities  in  Chota  Nagpore 
are  bound  to  register  names  of  persons 
who  mav  have  ob'ained  rights  to  properties 
permanently  settled  by  transfer.  It  may  be 
that  there  are  no  such  rules,  and  there  are 
admittedly  no  Regulations  which  dompel 
the  Collectorate  authorities  to  register  any 
such  transfer.  Until  therefore,  as  Mr. 
Justice  Loch  has  put  it,  the  plaintiff  was 
able  to  show  that  there  was  some  custom  or 
rule  obtaining,  by  which  the  Collector  was 
bound  to  register  the  alleged  transfer  in 
question,  the  Courts  below  could  not  but  dis- 
miss the  plaintiff's  suit. 


The  27th  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Jurisdiction— Transfer  of  cases— Section  0, 
Act  VIII.,  1859. 

Case  No.  204  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  28th  June 
1869. 

Dumree  Sahoo  and  another  (Plaintiffs), 

Appei  lants, 

versus 

Jugdharee  and  others  (Defendants), 
Respondents. 

Mr.  C.  Gregory  and  Moonshee  Mahomed 
Yusufioi  Appellants. 

Baboo  Boodh  Sein  Singh  for  Respondents. 

A  Judge  cannot,  undar  Section  6,  Act  VIII.  of  1S59. 
call  up  a  case  to  his  own  file  after  the  evidence  has  been 
taken  by  a  subordinate  Court. 

Bayley,  J. — On  this  case  coming  up  for 
hearing,  the  pleader  for  the  respondent  took 
an  objection  that  the  Judge  had  no  authority 
in  law  to  call  up  this  case  to  his  own  file, 
and  decide  it  as  an  original  suit. 

Now, "Section  6,  Act  VIII.  of  1859,  the 
authority  by  which  a  District  Court  can  call 
up  cases  from  the  subordinate  Courts  to  its 
own  file,  and  decide  them  as  original  suits, 
says :  "  Every  suit  shall  be  instituted  in  the 
"  Court  of  the  lowest  grade  competent  to 
"  try  it.  But  it  shall  be  lawful  for  the  Dis- 
"  trict  Court  to  withdraw  any  suit  instituted 


'•  in  any  Court  subordinate  to  such  District 
"  Court,  and  to  try  such  suit  itself  or  to 
"  refer  it  for  trial  to  any  other  Court  subor- 
"  dinate  to  its  authority,  and  competent  in 
'*  respect  of  the  value  of  the  suit  to  try  the 
*'  same,  whenever  it  may  see  sufficient  cause 
"  for  so  doing.  In  like  manner,  the  Sudder 
"  Court  may  order  that  the  cognizance  of  any 
"suit  or  appeal  which  may  be  instituted  in 
"  any  Court  subordinate  to  such  Sudder  Court 
"  shall  be  transferred  to  any  other  Court 
"  subordinate  to  its  authority,  and  competent, 
"in  respect  of  the  value  of  the  suit  or  appeal, 
'•  to  try  the  same/'  I  quote  both  the  parts 
of  this  Section,  because  both  form  matters  of 
argument  addressed  to  us  by  the  pleader  for 
the  appellant. 

Now,  it  is  clear  from  the  paper  book,  page 
:  1,  file  12,  that  new  issues  were  fixed  for  trial 
by  the  Judge,  with  a  view  of  trial  of  the  case, 
as  he  says,  "  de  novo,  according  10  the  order 
of  the  6th  May  1869/'  In  the  statement  by 
the  Judge  of  the  effect  of  that  order  in  his 
present  judgment  he  says  :  fi  It  appeared  to 
"  me  that  the  decision  of  the  Moon  si  ff  had 
44  gone  in  a  great  measure  on  defects  in  the 
44  case  as  put  forward  by  plaintiffs,  on  points 
k<  to  which  his  attention  was  not  directed  by 
44  the  written  statements  or  issues,  and  that 
44  too  much  stress  had  been  laid  oh  the 
"  interference  of  Rajaram.  I,  therefore,  al- 
44  low  the  plaintiffs  an  opportunity  of  proauc- 
'*  ing  fresh  evidence  by  re  opening  the  whole 
*'  case,"  that  is  to  say,  by  fixing  new  issues, 
taking  fresh  evidence,  and  ordering  a  trial 
of  the  case  de  novo. 

If  the  decision  of  the  Moonsiff  had  been 
clearly  treated  as  reversed  and  the  present 
case  also  clearly  stated  to  be.  a  new  case 
instituted  before  the  Judge,  possibly  it  might 
be  a  question  whether  the  Judge  had  not 
power  to  try  such  a*  suit  instituted  as  a 
regular  suit,  the  decision  of  the  Moonsiff  and 
all  the  proceedings  taken  before  him  being 
considered  reversed.  But  we  find  that 
in  the  Judge's  own  papers,  that  is  to 
say,  in  file  12,  where  the  issues  are  de- 
termined, and  in  this  decision,  he  calls  the 
plaintiffs  as  appellants,  and  the  defendants 
as  respondents.  This  may  have  been, 
however,  a  mere  clerical  error,  to  which 
we  should  attach  no  great  weight.  But 
we  have,  in  fact,  the  Judge  deciding  the 
case  on  fresh  evidence  on  the  hew  issues 
fixed  by  him,  and  referring  as  evidence  in 
the  case  then  before  him  to  the  petition  of 
one  Hurry  of  the  ist  July  in  para  4,  page 
12   of  the   paper-book-     This    petition  is, 
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in  fact,  a  part  of  the  record  in  the  old  case. 
If,  therefore,  in  coming  to  his  decision,  the 
Judge  took  evidence  out  of  the  old  case. 
it  can  hardly  be  said  thai  he  considered  the 
proceedings  in  the  old  case  reversed  and  set 
aside,  but  rather  that  he  took  into  consider- 
ation the  fresh  evidence  that  he  took  upon 
the  new  issues  together  with  part  of  the 
old  evidence,  and  thus  united  the  two  records. 
In  doing  this,  he  did  not  try  the  case  upon 
the  fresh  evidence  alone,  and  so  the  old 
case  can  hardly  be  properly  said  to  have 
been  set  aside,  and  a  new  one  instituted.  In 
this  view,  the  case  so  called  up  by  the 
Judge  can  hardly  be  said  to  be  a  suit 
**  instituted "  (vide  Section  6),  but  rather 
an  old  case  reviewed  by  the  light  of  old  and 
new  evidence. 

In  regard  to  the  power  of  one  Court  to 
transfer  from  another  a  case  to  its  own  file, 
we  have  the  case  of  Ranee  Asmed  Koonwar 
versus  William  Tayler,  Sutherland's  Reports, 
Gap  Volume,  page  14:  although  there  is  no 
positive  adjudication  upon  the  point  before 
us,  yet  there  is  a  strong  expression  of  opinion 
by  the  Judges  in  that  case  that  such 
removal,  after  the  evidence  had  been  actually 
taken,  could  not  be  properly  made.  The 
words  are  :  ,4We  entenain  great  doubts  whe- 
•*  ther  such  an  order  should  have  been  made, 
"  under  any  circumstances,  that  could  be 
"  supposed  after  the  evidence  had  actually 
**  been  taken  in  the  Court  below."  Now, 
in  the  present  case,  not  only  was  the  evidence 
taken  below,  but  a  decision  was  also  come  to ; 
and  after  the  decisi  >n  had  been  come  to,  it 
was  set  aside,  and  the  case  called  up  to  the 
Judge's  file  to  be  tried  de  novo  upon  fresh 
issues. 

In  regard  to  the  second  portion  of  Section 
6.  A&  VIII.  of  1859,  there  has  been  some 
argument  by  the  appellants'  vakeel  to  the 
effect  that  the  Zillah  Judge  has  power  to  call 
up  a  case  and  try  it  as  a  new  case  upon  the 
old  evidence,  just  as  the  Sudder  Court  had 
that  power,  and  the  High  Court  has  un- 
der Section  15  of  the  Charter  and  Sec- 
tion 35,  Aft  XXIII.  of  1 86 1.  These  are 
special  powers  for  the  Courts  named,  and 
not  extended  to  the  Zillah  Courts  further 
than  Section  6,  Aft  VIII.  of  1859,  admits. 

Following,  then,  the  opinion  expressed  by 
Mr.  Justice  Loch  and  Mr.  Justice  Norman 
in  the  case  cited,  that  after  the  evidence  has 
been  taken  by  a  subordinate  Court,  a  Judge 
should  not  call  up  the  case  to  his  own  file. 
I  would  refuse  to  hear  this  case  as  a  regular 
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appeal,  and  I  would,  therefore,  dismiss  this 
appeal,  but,  under  the  circumstances,  with- 
out costs. 

Markb\\  y. — I  am  entirely  of  the  same 
opinion,  and  I  place  my  opinion  on  the  same 
grounds.     It  seems  to  me  that,  whatever  may 
be  the  powers  of  this  Court,  which  possesses, 
not  only  the  powers  of  the  late  Sudder  Court, 
but  also  such  powers  as  are  conferred  upon  it 
by  the  Charter  Aft.  it  was  never  intended 
bv  Section  6,  Aft  VIII.  of  1859,  to  enable  a 
District  Judge,  after  the  evidence  had  been 
taken  which  was  to  form  part  of  the  evidence 
on  which  ftie  final  decision  was  to  be  given, 
and  before  the  Judge' who  took  that  evidence 
had  expressed  an  opinion   upon  it,  to  call 
up  the  case  and  put  it  on  his  own  file.     That 
is,  in  substance,  what  the  Subordinate  Judge 
has  done  in  this  case.     He    has  taken  the 
evidence    already    filed    in    the    MoonsifFs 
Court,  added  that  to  the  new  evidence  which 
he  took  in  his  own  Court,  and,  having  drawn 
fresh  issues,  has,  upon  this  combination  of 
evidence,  decided  the  case,  as  he  considers 
it,  de  novo.     This  appears  to  me  to  be  illegal. 
Whether  or  not  what  the  Judge  appears  to 
have  done  as  a  Court  of  original  jurisdiction 
he  might  have  done  as  a  Court  of  appeal,  and 
whether  a   special  or  a  regular  appeal  would 
lie  to  this  Court,  we  are  not  called  upon  at 
present  to  decide.     As  ihe    case  stands,  we 
have    only   to  say  that  this    regular    appeal 
will  not  lie. 


The  27th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

yudges. 

Reference  to  the  High  Court  by  the  yudge 
of  the  Small  Cause  Court  at  Darfeeling, 
dated  the  2*jth  March  1870. 

Jurisdiction— Transfer  of  a  suit- 
Parties. 

Case  No.  147. 

Joobraj  Chowkeedar,  Plaintiff, 

versus 

Miss  Whelan  and  others,  Defendants. 

Case  No.  12^. 

Rampiar,  Plaintiff, 

versus 
Mr.  Whelan,  Defendant. 

A  suit  within  the  cognizance  of  the  Small  Cause 
Court  cannot  be  lawfully  transferred  for  trial  to  a 
Moonfriff's  Court. 
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Wh$re  a  minor  and  her  father  are  made  co-defend- 
ants, the  latter,  and  not  the  minor's  mother,  is  the 
proper  party  to  defend  the  suit,  even  though  he  may 
nave  no  personal  knowledge  of  the  facts. 

Reference. — The  suits  referred  to  were 
instituted  in  my  Court.  The  mother  of  the 
first-named  defendant  in  case  No.  147,  and 
wife  of  the  second  defendant  in  that  case  (who 
is  also  the  defendant  in  case  No.  123),  appear- 
ed and  pointed  out  to  me  that  she  wished  to 
defend  the  case ;  that  her  daughter  was  a  minor, 
and  could  not  defend  the  suit,  and  that  her 
husband  had  no  personal  knowledge  of  the 
matter  in  dispute.  1  directed  M$s.  Whelan 
to  be  made  a  party  to  the  suit.  Mrs.  Whelan 
is  in  my  service,  and  I  am  desirous  that  the 
case  may  be  made  over  to  the  MoonsifT  at 
Darjeeling,  Mr.  W.  C.  Muller,  for  adjudica- 
tion. 

I  am  of  opinion  that  the  cases  should  be 
transferred  to  the  MoonsifFs  file,  and  mv 
reason  for  thinking  so  is  that  the  High 
Court,  some  time  ago,  expressed  their  opinion 
that  I  had  acted  wrongly  in  holding,  in  my 
capacity  of  Magistrate,  a  criminal  prelimi- 
nary enquiry  in  a  matter  in  which  two 
servants  of  mine  were  mixed  up. 

The.  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J. — In  this  case,  the  Judge  of 
the  Small  Cause  Court  at  Darjeeling  states 
that  a  suit  had  been  brought  in  his  Court 
against  a  certain  Miss  Whelan  and  Mr. 
Whelan,  who  are  daughter  and  father ;  and 
that  another  suit  had  been  brought  against 
Mr.  Whelan  alone.  It  is  further  stated  that 
one  Mrs.  Whelan,  who  is  the  mother  of  one 
of  the  defendants  and  wife  of  the  other, 
came  before  the  Small  Cause  Court  Judge, 
and  desired  to  be  allowed  to  defend  the  suit 
0x1  behalf  of  her  daughter,  who  is  a  minor ; 
and  she  stated  that  her  husband  had  no 
personal  knowledge  of  the  facts,  and  she  was, 
accordingly,  made  a  defendant. 

Mrs.  Whelan,  it  is  stated,  was  in  the 
service  of  the  Judge  ;  and  he,  therefore,  is 
of  opinion  that  he  ought  not  to  try  the  suit, 
and  he  requests  the  Court  to  order  it  to  be 
made  over  to  the  Court  of  the  Moonsiff  at 
Darjeeling. 

The  suit,  being  one  within  the  cognizance 
of  the  Small  Cause  Court,  could  not  be  law- 
fully transferred  for  trial  to  the  Court  of  the 
Moonsiff;  and  if  any  necessity  existed  for 
such  transfer,  the  suit  would  have  to  be 
transferred  to  another  Court  of  Small  Causes. 


But  it  seems  to  me  that  no  such  necessity 
exists.     The  father  of  Miss  Whelan,  who  is 
co-defendant   with    her   in  the  one   suit  to 
which  she  is  made  a  party,  is  the  proper 
person,  and  not  the  mother,  to  defend  the 
suit  for  her.     The  circumstance  that  he  had 
no   personal    knowledge   of   the    facts    will 
not  incapacitate  him  from  defending  the  suit, 
although  it  would   disable  him  from  giving 
evidence.     It  was,   therefore,    an    error    to 
make  Mrs.  Whelan  a  party  to  the  suit.     She 
might  have  been  examined   as  a  witness  in 
the  cause.     The  Judge,  therefore,  ought  to 
strike   the   name   of   Mrs.    Whelan   off   the 
record,   as   she    was    erroneously    made    a 
defendant.     On  that  being  done,  L  see  no 
reason  why  the  Judge  should  not  proceed  to 
try  the  case  himself. 

Glover,  J. — I  concur. 


The  28th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges.  • 

Execution— Notice. 
Case  No.  75  o£  1870. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  oj  the  2+-Pergunnahs>  dated  the 
19th  February  t8jo. 

Raj  Bullub  Shaha  (Judgment-debtor), 

Appellant, 

versus 

Gossain  Dass  Shaha  (Decree-holder), 
Respondent. 

Baboo  Debendro  Chunder  Ghose  for 
Appellant. 

Baboo  A  shoo  tosh  Dhur  for  Respondent. 

A  Court  is  not  competent  to  execute  a  decree  which 
is  more  than  a  year  old,  without  satisfying  itself  that 
notice  has  been  duly  served  on  the  parties  against  whom 
execution  is  applied  for. 

Jackson,  J. — 1  think  the  execution-pro- 
ceedings are  bad,  and  must  be  set  aside  for 
want  of  .proof  that  service  of  notice  had 
been  effected.  Section  216,  Aft  VIII.  of 
1839,  expressly  directs  that  .notice  shall  be 
issued  to  the  parlies  against  whom  execu- 
tion may  be  applied  for,  if  an  interval  of 
more  than  one  year  shall  have  elapsed  be- 
tween the  dale  of  the  decree  and  the  appli- 
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cation  for  its  execution :  and  Section  221 
provides  that,  when  all  necessary  preliminary 
measures  have  been  taken,  if  any  such  are 
reqnired,  the"  Court  shall  issue  the  proper 
warrants  for  the  execution  of  the  decree. 
The  Court  is  clearly  bound  to  satisfy  itself, 
where  issue  of  notice  is  prescribed,  that  the 
notice  has  been  duly  served ;  and  without 
so  satisfying  itself,  it  is  not  competent  to 
proceed  to  execute  the  decree.  I  think, 
therefore,  that  the  order  of  the  Judge  must 
be  set  aside  with  costs. 

Glover,  J. — I  concur. 


The  28th  April  1870. 

Present : 

The  Hon'ble  L  S.  Jackson  and  F.  A  Glover, 

Judges. 

Execution— Sale  of   right  to   rent— Moveable 
property— Acts  VIII.  and  X.  of  1859. 

Case  No.  in  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
i8lh  December  iS6gy  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  16th  June  r86g. 

Mohesh  Chunder  Chatterjee  (Plaintiff), 

Appellant, 

versus 

Gooroo  Pershad  Roy  (Defendant), 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Mohendro  Lai  I  Seal  for  Respondent. 

In  execution  of  a  decree  for  arrears  of  rent,  under 
Act  X.  of  1S59,  a  Collector  has  power  to  sell  the  judg- 
ment-debtor's right  to  recover  rent  due  from  an  under- 
tenant. 

For  the  purposes  of  Acts  VIII.  and  X.  of  1859,  rent 
comes  within  the  terms  "property"  and  "moveable 
property." 

Jackson,  J. — The  question  raised  in  this 
special  appeal  is  whether,  in  execution  of  a 
decree  for  arrears  of  rent  under  AQ.  X.  of 
1859,  the  Collector  has  power  to  sell  the 
right  of  the  judgment-debtor  to  recover 
rent  being  at  that  time  due  from  the  under- 
tenant. 

In  the  case  before  us,  the  superior  land- 
lord had  recovered  a  decree  for  rent  against 


Mrs.  Robinson,  his  lessee,  and  in  execution 
of  his  decree  against  her  he  procured  to  be 
sold  Mrs.  Robinson's  right  to  recover  rent 
against  her  under-tenant  Gooroo  Pershad 
Roy. 

It  has  been  held  by  both  the  Courts  below 
that  rent  was  due  at  the  time  when  the  sale 
took  place  from  Gooroo  Pershad  Roy  to  Mrs. 
Robinson  :  therefore,  the  only  question  is 
whether  the  sale  by  the  Collector  in  execu- 
tion of  the  Act  X.  decree  gave  the  purchaser 
a  right  to  sue  for  the  rent. 

The  Judge  has  held  that  it  did  not;  but 
it  seems  to  me  that  the  Judge  was  mistaken 
in  that  view,  and  that  the  sale  could  be  law- 
fully made,  and  is  valid. 

Section  86,  Act  X.  of  1859,  has  been  re- 
placed by  Section  17,  Act  VI.  of  1862  (B.  C.)* 
and  that  Section  provides  that  •'  process 
"of  execution  maybe  issued  against  either 
"the  person  or  property  of  the  judgment* 
"  debtor,  but  process  of  execution  shall  not 
"  be  issued  simultaneously  against  both  the 
"person  and  property;"  and  then  Section 
87,  Act  X.,  provides  "that  any  moveable 
"property  required  to  he  seized,  under  ah 
"execution,  shall,  if  practicable,  be  describ-. 
"ed  in  a  list  to  be  furnished  by  the  judg- 
"  ment-creditor  " — and  then  the  Section  goes 
on  to  say  :  "  The  property  to  be  seized  shall 
"be  pointed  out  to  the  officer  entrusted 
"with  the  execution  of  the  process  by  the 
"creditor  or  his  agent/' 

The  question,  therefore,  is  whether  rent 
due,  being  a  debt,  is  included  in  the  words 
"  moveable  property." 

I  find  that,  in  Act  VIII.  of  1859,  which 
was  passed  a  very  short  time  before  Act  X., 
debts  due  to  the  judgment-debtor  from  the 
party  answerable  for  the  amount  of  the 
decree  are  enumerated  among  the  kinds  of 
property  which  may  be  attached  and  sold, 
and  are  not  therein  reckoned  as  moveable 
property,  but  are  clearly  classed  a§  move* 
able.  It  is  very  unlikelyj|that  the  Legisla- 
ture, in  passing  about  the  same  time  two 
such  Acts  as  Act  VIII.  and  Act  X.  of  1859, 
should  have  used  the  same  word  moveable 
property,  including  under  it  debts  and  such 
matters  in  the  one  Act,  and  excluding  them 
in  the  other.  Act  VIII.  of  1859  contains 
much  more  elaborate  directions  for  attach- 
ment and  sale  than  Act  X.  contains.  Act  X. 
seems,  as  it  were,  to  compress  into  one  or 
two  Sections  all  that  is  elaborately  provided 
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for  in  the  various  Sections  relating  to  that  | 
subject  in  Act  VIII. 

It  is  admitted  that  a  landlord  may  assign 
his  right  to  recover  rent  to  a  third  party, 
and  that  such  party,  under  the  assignment, 
may  proceed  to  sue  for  and  recover  this  rent 
by  suit  under  Act  X.  of  1859.  If  that  be 
so,  we  have  not  much  difficulty  in  arriving 
at  the  conclusion  that  the  Collector's  Court 
might  sell,  under  the  denomination  of  move- 
able property,  that  which  the  landlord  himself 
might  assign  by  private  sale. 

We  have  been  much  pressed  by  a  decision 
in  10  Weekly  Reporter,  pp.  224 — 228,  in 
which  it  is  contended  that  the  Court  laid 
it  down  that  a  Collector's  Court  is  incompe- 
tent to  sell,  in  execution  of  a  decree  under 
Act  X.  of  1859,  the  rights  of  the  judgment- 
debtor  in  any  suit. 

It  appears  to  me  that  the  decision  of  the 
Court  in  that  case  went  by  no  means  so  far 
as  the  respondent's  vakeel  contends  before 
us  to-day.     In  that   case,  it   is   stated   that 
"your  petitioners,  as  heirs  of  their  paternal 
"  grand-uncle,  Rookinee  Nath  Bhuttacharjee, 
"since  deceased,  instituted  a  suit.  No.  140 
."of  1866,  in  the  Court  of  the  Sudder  Ameen 
"of  this  Zillah,  against  defendants  Nos.   2, 
"  3,  and  4,  and  some  other  parties,  for  pos- 
session  of   certain    immoveable  properly; 
"  that  during  the  pendency  of  the  said  suit 
"  defendants  Nos.   2,   3,  and  4  instituted  a 
"false  suit,  No.  689  of  1866,  in  the    Col- 
"  lectorate   of   the   said   Zillah,  against  your 
"  petitioners,  and,  in  execution  of  the    said 
"  decree,  fraudulently  caused  your  petition- 
ers' right  in  the  said  suit  No.    140  to  be 
"attached  and  sold,  illegally  and  privately, 
"and  purchased  in   the   benamee   of  their 
"sister's  son,  defendant  Not  1,  on  the  2nd 
"April  1866,  for  a  very  small  consideration 
"  of  Rupees  60.     This  may  give  rise  to  va- 
"  rious  disputes  in  future ;    and    hence   the 
"necessity  to  bring  this  suit,  and  your  peti- 
"tioners,    therefore,    beg    to    institute    the 
"  present  suit  for  confirmation  of  their  right 
"in  reversal   of    the    said    fraudulent    and 
illegal  sale." 


« 


This,  therefore,  was  a  suit  in  the  Civil  Court 
to  get  rid  of  the  effect  of  that  sale  by  the 
Revenue  Court;  and  therefore  the  learned 
Judges  state:  "The  whole  question  before 
"us  is,  whether  or  not  the  act  of  selling 
"the  rights  of  the  plaintiff  in  suit  No.  140 
"was  the  act  of  a  Court  competent  to  effect 
"such    a    sale."     Then,  after    setting   out 


what  the  material  facts  were,  and  what  the 
act  of  the  Deputy  Collector  was,  the  Court 
go  on  to  say :  "  Now,  with  this  little  clear- 
4*  ing   up  ot   the  matter,  the  question  sug- 
gests    itself,    has    the    Deputy    Collector 
"  power  to  sell  the  rights  and  benefits  of  a 
"  party   in    a   suit    irrespective    of    whether 
"  these  are  of  the  nature  of  property  or  not? 
"  1   refer,   therefore,  to  the   powers  of   sale 
"  which  are  given  to  the  Collector  by  the 
"provisions   of  Act   X.   of    1859.      Section 
"86    is,    1    think,    the    first    Section    that 
"  touches  on  this  point,  and  that  Section  is 
"  couched  in  very  general  words  for  reasons 
"  that    are    easily    apparent :     *  Process    of 
"execution    may   be   issued    against   either 
41  the  person  or  property  of  the  judgment- 
'•  debtor.'     Nothing  is   here  said  as  to  the 
"  particular  nature  of  the  property  to  which 
"  recourse   is  to   be   had,    because  the   Aft 
I  "  presently  goes  into  detail  as  to  the  proper 
"  mode   of   execution   to   be   followed   with 
!  "  regard  to  each  sort  of  property  which  it 
,  "  allows  to  be  taken.     The  word  here  used 
"  is  simply  the  general  term  '  property.'     The 
'•  following   Sections,    that   is,   the   Sections 
;"  which  immediately  follow,  are  devoted  to 
"  prescribing     how    execution    against    the 
"moveable  property  of  the  debtor   shall    be 
"  carried  into  effect,  and  the  latter  words  of 
{i  Section  86  lay  down  that  the  process  of 
44  execution    in    such  a   case   shall    be  in  a 
44  particular   form    given    in    the    schedule. 
44  The  form  is  in  Plnglish.     I  am  not  going 
•'to  read  the  form,  although   it  is  a  short 
44  one,  but  I  wish  to  point  out  that  the  Nazir 
44  is  directed  by  it  to  carry  out  the  orders  of 
44  the   Court   by    seizure    and    sale    of    the 
'•  moveable  property.  Consequently,  I  under- 
"stand   all  the  directions  of  the  Act   with 
41  regard    to    process    of    execution    against 
44  moveable  property  to  have  reference  solely 
"  to  such  kind  of  property  as  is  capable  of 
44  being  manually  seized;"  and,  finally,  the 
Court ^  observe  :"  44  On     the    whole,   it    ap- 
"  pears  to  me  clear  that  the  Deputy  Col- 
44  lector   has   only    power,   under   AA  X.  of 
44  1859,    to    sell    in   execution  of  a  money- 
*4  decree  such  moveable  property  as  is  cap- 
44  able  of  being  manually  seized,  and  he  can 
44  issue  process  against  immoveable  property 
44  of   any  kind   only   when  recourse   cannot 
4t  be   had    to   the   person   or   the   moveable 
44  property    such    as    I    have    already    men- 
44  tioned.1' 

Now,  Mr.  Justice  Phear,  who  delivered 
the  judgment  of  the  Court,  further  on 
says  :  4<  1  do  not  desire  to  lay  down  judicially 
"  that  property  which  is  actually  the  subject 
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"  of  a  suit  might  not  be  passed,  conveyed, 
**  or  sold  under  phraseology  which  would 
"  seem  to  make  the  suit  itself  the  most  im- 
"  port  ant  ingredient  in  the  subject  of  sale 
*'  For  instance,  here  the  Collector  might,  1 
"  imagine,  have  used  words  in  some  such 
"way  as  this — 'the  rights  and  interests  of 
"  the  judgment-debtor  in  the  immoveable 
property  which  is  the  subject-matter  of 
the  suit  No.  140/  He  might  have  used 
"  such  words  as  in  reason  ought  to  be  consi- 
"  dered  as  words  indicating  the  actual  im- 
"  moveable  property  to  recover  which  the 
"  plaintiffs  were  suing  ;  and  if  he  had  done 
"so,  and  had  further  followed  the  rules 
"prescribed  for  the  sale  of  immoveable 
property,  no  doubt,  (assuming  still  that 
the  contingency  had  occurred  which  would 
"  give  him  jurisdiction  10  sell  immoveable 
"property)  he  would  have  sold  the  immove- 
"  able    property,    and   with  it  the  rights  of 


u 
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suit. 


Baboo  Mohendro  LaU  Seal  for  the  re- 
spondents has  read  to  us  a  passage  from 
Warren's  Blackstone,  in  which  rents  are 
described  as  incorporeal  property.  It  seems 
to  me  that  this  definition  does  not  help  us 
to  decide  the  point.  It  is  sufficient  to  say 
that  rents  seem  to  me  to  come,  for  the  pur- 
poses of  Ad  VI 11.  as  well  as  Ad  X.  of  1859, 
within  the  terms  "  property  "  and  "  move- 
able propeity."  I  think,  therefore,  that  the 
Collector  was  competent  to  sell  these  rents, 
and  that  the  purchaser,  by  that  sale  acquired 
legal  title  to  recover  the  rents,  and  thai  he 
was  competent  to  maintain  the  suit,  and  was 
therefore  entitled,  the  rents  being  due,  to  a 
decree.  1  think,  therefore,  that  the  decision 
of  the  Lower  Appellate  Court  must  be  re- 
versed with  costs. 


Glover,  J. — I  concur. 


The  28th  April  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.y  Judges. 

Surety— High  Court — Jurisdiction — Section  338, 

Act  VI 1 1   of  1859. 

In  the  Matter  of 
Moonshee  Ameer  Ali  Khan  Bahadoor, 

Peiitionery 

versus 

Kassim  Ali  Khan,  Opposite  Party. 

Mr.   G.    C.  Paul  and   Moonshee  Mahomed 
Vusuflox  Petitioner. 

Mr.  J.  W.  B.  Money  for  Opposite  Party. 

^Tsued  R  for  a  sum  of  money  due  on  promissory  notes, 
and  obtained  a  decree  in  the  Judge's  Court.  R  appeal- 
ed to  the  High  Court  and  prayed  that  execution  might 
be  stayed  till  the  appeal  was  disposed  of.  The  Court, 
under  the  provisions  of  Section  33S,  Code  of  Civil  Pro- 
cedure, ordered  that  execution  might  be  stayed  provid- 
ed good  and  sufficient  security  were  given.  According- 
ly A  appeared  before  the  J  udge,  and  executed  a  security- 
bond  binding  himself,  in  the  event  of  the  appeal  being 
dismissed,  to  liquidate  the  debt.  The  appeal  was  heard 
by  a  Division  Bench  and,  the  Judges  differing,  the 
opinion  of  the  Senior  Judge  prevailed  under  Section  36 
of  the  letters  Patent,  and  the  appeal  was  decreed. 
From  this  judgment  an  appeal  was  preferred  under 
Section  5  to  a  Full  Bench.  After  the  opinion  of  the 
Divis<on  Bench  was  pronounced,  A  applied  to  the 
Judge  for  the  return  of  his  security-bond;  but  his 
application  was  refused  pending  the  final  decree  of  the 
High  Court  in  the  matter.  He  then  moved  the  High 
Court  for  the  cancellation  or  return  of  the  bond. 

Ht.LD  that  there  was  no  necessity  that  this  motion 
should  have  been  presented  to  the  Judges  who  heard 
the  appeal,  for  it  related  to  a  matter  beside  the  judg- 
ment, and  a  Division  Bench  may  receive  motions 
Irom  all  districts  without  reference  to  the  division  into 
groups. 

Hi-lu  that  the  rule  of  practice  that  applications 
referring  to  matters  which  have  judicially  arisen  in  a 
particular  district,  should  be  made  before  the  Bench 
to  which  that  district  belongs,  does  not  divest  any 
DiviMon  Bench  of  the  Court  of  the  jurisdiction  given 
to  it  by  the  C  harter,  nor  can  it  be  always  properly 
auhered  to 

Held,  further,  that  as  the  High  Court  had  authority, 
undei  Section  338,  Act  VIM.  of  1*50,  to  make  an  order 
calling  tor  security,  it  had  authority  at  any  time  to 
modify  or  cancel  such  order  or  to  direct  the  restoration 
of  the  security  when  no  longer  required :  and  that  in 
carrying  out  the  (  ourt's  order  to  take  security  and 
inquire  into  its  validity,  the  Judge  was  acting,  not 
judicially,  but  ministerially 

Hki  d,  also,  that  as  the  decree  of  the  Judge  had  been 
reversed  by  the  Bench  which  tried  the  appeal,  there  was 
no  decree  of  the  J  udge  to  execute,  and  the  J  udge's  order 
refusing  to  return  the  security-bond  was  passed  without 
jurisdiction,  and  was  therefore  null  and  void.  On  the 
rever>al  of  the  decree,  the  liability  of  the  surety  ceased, 
and  the  security-bond  became  a  dead-letter. 

Loch,  J — Moonshee  Ameer  Ali  filed  a 
petition  be  to  re  this  Bench,  praying  that  an 
order  might  be  made  for  the  cancellation  or 
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return  of  a  certain  security-bond  describ- 
ed in  the  said  petition,  or  that  such  other 
order  might  be  made,  or  relief  granted,  as 
might  appear  proper  to  the  Court. 

Notice  was  served  upon  the  opposite  party 
to  show  cause  why  Moonshee  Ameer  All 
should  not  get  back  his  security- bond,*  and 
why  he  should  not  be  discharged  as  surety 
of  Ramzan  Beg. 

The  case  came  on  for  hearing  to-day. 
The  facts  as  stated  to  us  are  ihese:  One 
Kassim  Ali  sued  Ramzan  Beg  to  recover  the 
sum  of  Rupees  19,450  due  on  certain  pro- 
missory notes,  and  obtained  a  decree  in  the 
Court  of  the  Judge  of  the  24-Per- 
gunnahs.  The  defendant,  Ramzan  Beg,  ap- 
pealed to  the  High  Court;  and  as  the  decree- 
holder  had  applied  for  the  execution  ot  his 
decree  and  for  the  issue  of  a  warrant  for  his 
apprehension,  the  appellant  prayed  that  ex- 
ecution might  be  stayed  till  the  appeal  were 
disposed  of,  and  the  Court,  by  an  order 
bearing  date  15th  April  1869.  under  the  pro- 
visions of  Section  338,  Act  VIII.  of  1S59, 
ordered  that  execuiion  should  be  staved 
provided  the  debtor  gave  good  and  sufficient 
security  which  might  be  realized  without 
difficulty.  Accordingly,  Moonshee  Ameer 
Ali  appeared  before  the  Judge  of  the  24- 
Pergunnahs,  and  executed  the  security-bond, 
bearing  date  the  3rd  and  7th  May  1869,  by 
which  he  bound  himself,  in  the  event  of  the 
appeal  of  Ramzan  Beg  being  dismissed  and 
his  falling  to  pay  the  sum  decreed,  to 
liquidate  the  same.  The  appeal  of  Ramzan 
Beg  was  heard  by  a  Division  Bench  of  this 
Court,  and  as  the  Judges  who  heard  the 
appeal,  differed  in  opinion,  that  of  the  senior 
Judge,  as  prescribed  by  Section  36  of  the 
Letters  Patent  of  1865  prevailed,  and  the 
judgment  and  decree  of  the  Lower  Court 
were  reversed.  From  this  judgment  of  the 
senior  Judge  (Loch,  J.)  an  appeal  has  been 
preferred  under  Section  15  of  the  Leilers 
Patent  to  a  Full  Bench.  When  the  judg- 
ment of  the  Division  Bench  was  pronounced, 
Moonshee  Ameer  Ali  applied  to  the 
Judge  of  the  24-Pergunnahs  to  return  his 
security-bond.  The  Judge  refused  his  ap- 
plication on  2nd  April  1870,  in  these 
words:  "The  liability  of  the  suretv  re- 
"  mains  good,  as  it  seems  to  me,  till  the 
"High  Court  may  have  passed  final  order 
"  in  the  matter.  The  Vakeel"  for  the  oppo- 
"  site  party  has  shown  me  thai  an  appeal 
"has  been  preferred  from  the  decision  of 
"the  Divisional  Bench  to  the  Full  Bench. 
"If   that  appeal   be   heard   and    judgment 


"  passed  thereon,  such  judgment  will  be  the 
"  final  <*rder  of  the  High  Court  in  the  matter. 
"  Therefore,  I  think  the  security-bond  must 
"  stand."  Being  unable  to  get  back  his 
security-bond  from  the  Judge  of  the  24- 
Pergunnahs,  Moonshee  Ameer  Ali  filed 
his  petition  of  7th  April  1870  now  before  us 
in  the  High  Court. 

Mr.  Money  for  the  opposite  party  objects 
to  the  hearing  of  this  application,  first,  be- 
cause it  is  not  apparent  under  what  law  the 
Court  is  proceeding,  or  what  authority  the 
Court  has  to  interfere,  as  the  petitioner 
admits  that  he  seeks  the  assistance  of  the 
Court  neither  under  the  provisions  of  Sec- 
tion 15  of  the  24  and  25  Victoria  Chapter 
104,  nor  under  the  provisions  of  Section  35, 
Aft  XX11I.  of  1861;  secondly,  that  if  the 
petition  can  be  heard  and  an  order  upon  it 
made  bv  this  Court,  vet  no  order  can  be 
made  by  the  Division  Bench  (Loch  and  Sir 
Charles  Hobhouse,  J  J.)  before  which  it  has 
been  brought,  for,  under  the  arrangements 
made  for  the  disposal  of  the  work  of  this 
Court,  this  Division  Bench  had  no  authority 
to  receive  it,  but  it  ought  to  have  been  pre- 
sented either  to  the  Judges  (Loch  and  Milter, 
J  J.)  wHo  heard  the  appeal,  or  to  the  Judges 
in  whose  group  the  24-Pergunnahs  has 
been  placed  ;  or  it  should  have  been  pre- 
sented to  the  Full  Bench  before  which  an 
appeal  is  pending,  and  which  alone  is  com- 
petent to  deal  with  the  petition  properly; 
that  the  real  object  of  the  petitioner  is  to 
obtain  a  finding  as  to  the  legal  construction 
of  the  security-bond,  and  it  is  beyond  the 
jurisdiction  of  a  Division  Bench  of  this  Court, 
to  determine  what  is  the  effect  of  that  bond, 
and  the  Court  are  asked  to  do  this  without 
having  the  bond  before  it,  or  taking  evidence 
to  ascertain  what  was  the  real  intention  of 
the  parties  when  the  bond  was  given.  Fur- 
ther, it  is  urged  that,  as  by  the  provisions  of 
Section  204,  Aft  VIII.  of  1859,  and  by  a 
ruling  of  this  Court,  8  Weekly  Reporter, 
page  24,  a  surety  for  a  debtor  is  a  party  to 
the  suit  within  the  meaning  of  Section  n, 
Aft  XXIII.  of  1 86 1,  the  proper  course  to 
be  taken  by  the  petitioner  was  to  appeal 
from  the  order  passed  by  the  Judge,  which 
order  was  made  in  the  execution  of  a  decree 
and  between  the  parties,  and  that  he  should 
not  and  cannot  be  allowed  to  come  up  before 
the  Court  by  petition. 

On  the  first  point,  we  think  that  as  the 
Court  had  authority,  under  the  provisions  of 
Section  338,  Aft  VIII.  of  1859,  to  make  an 
order   calling    for   security,    it    has   author- 
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ity  at  any   time  to  modify 'or   cancel    such  i 
order. 

The  second  objection  is  untenable.     It  is 
true   that   for   the    convenience    of    parties, 
one  or  other  Division  Benches  of  this  Court 
hears   motions   every   day,    but   it  does  not 
follow  that  this  is  an  inflexible  rule.     In  the 
present  case,  the  petitioner  did  apply  to  the 
Bench  which  was  appointed  on  that  day  to 
hear  motions,  but  for  some  reason  that  Bench 
was  unable  to  receive  motions  on  that  day,  and 
the  petitioner  came  to  this  Bench  (Loch  and 
Sir  Charles  Hobhouse,  J  J.,)  who  th  >iuht  it 
proper  to  receive  and  pass  an  order  on  the 
petition,  and  this  was  done  in  the  presence 
of  the  pleader  of  the  opposite  side  who  rais- 
ed no  objection  to  its  reception.     The  learn- 
ed Counsel  appears  to  be  under  a  mistake  as 
10  the  extent  of  the  jurisdiction  of  a  Division 
Bench  when  hearing  motions.     He  appears 
to  think  that  a  Division  Bench  can  dispose 
of  only  those  motions  which  relate  to  the  dis- 
tricts   comprised    within   the    group    under 
such  Bench,  but  this  is  not  the  case.     The 
Bench  which  receirves  motions  receives  them 
from  all    the   districts  which  are  under  the 
authority  of  the  High  Court,  and  disposes  of 
them   without  reference    to  the  groups  into 
which   the   work    of    the    Court    has    been 
divided    for   the  convenience  of  the   public 
and  the  pleaders,  and  therefore  this  Bench 
which  heard  the  motion  and  issued  the  notice 
is  quite  competent  to  dispose  of  the  question 
raised  if  it  be  one  that  can  be  disposed  of 
summarily.     The  present  motion  might  have 
been   made  to  any  Bench,  and  thai  Bench 
could    have   dealt   with    it.     There    was    no 
necessity  that  it  should  have  been  presented 
to  the  Judges  who  heard  the  appeal,  for  it 
related  to  a  matter  beside  the  judgment,  and 
H  could  not  have  been   presented  to  them 
because  that  Division  Bench  had  been  broken 
up.     It  could  not  be  presented  to  the  Divi- 
sion Bench  whose  duly  it  was  to  hear  mo- 
tions that  day,  because,  owing  to  some  cause, 
that  Bench  was  unable  to  take  motions  on 
that  day ;  and  when  this  is  the  case,  parties 
may  apply  to  any  Bench   willing  and  having 
leisure  to  receive  motions.     It  was  unneces- 
sary to  apply  to  the   Division  Bench  under 
which  the  24-Pergunnahs  is  placed,  for  as 
stated   above,   motions  from  all   districts  are 
heard   by  the  Division    Bench   which   takes 
motions  irrespective  of  the  arrangement  into 
groups  made  for  the  disposal  of  the  regular 
business  of  the  Court.     And  it  was  impos- 
sible to  apply  to  a  Full  Bench  to  take  it,  as 
no  Full  Bench  has  yet  been  constituted  to 
bear  the  appeal. 


Lastly,  it  has  been  urged  against  the  hear- 
ing of  this  motion,  that  the  petitioner  should 
have  filed  an  appeal  from  the  order  passed 
by  the  Judge  refusing  to  return  the  bond, 
as  it  was  an  order  passed  in  execution  of  a 
decree  between  the  parties,  the  petitioner, 
as  surety,  having  acquired  the  status  of  a 
party  to  the  suit.  It  is  true  that  the  proceed- 
ing of  the  Judge  is  drawn  up  as  if  it  were 
a  proceeding  in  an  execution-case,  but  in 
reality  the  Judge  had  no  jurisdiction  to  act 
in  the  matter,  and  should  have  expressed  no 
opinion  on  the  subject  ;  but  if  he  hesitated 
to  return  the  bond,  he  should  have  referred 
the  petitioner  to  the  High  Court  by  whose 
order  the  security  had  been  required. 
Under  no  circumstances  can  the  Judge's 
order  be  looked  upon  as  passed  in  an  execu- 
tion case,  for  at  the  time  there  was  no 
decree  to  execute.  The  Judge  has  acted  as 
a  ministerial  officer  in  carrying  out  the 
orders  of  the  High  Court  in  taking  and 
inquiring  into  the  validity  of  the  security, 
and  he  could  act  in  no  other  capacity,  for 
when  he  refused  to  return  the  bond  no  case 
was  before  him,  and  he  had  no  decree  to 
execute.  It  is  evident,  therefore,  that  the 
petitioner  could  not  come  up  to  the  High 
Court  by  way  of  appeal,  for  the  order  of 
the  fudge  was  not  passed  in  an  execution- 
case,  and  the  only  course  open  to  the 
petitioner  was  to  apply  to  the  Court,  as  he 
has  done,  by  way  of  motion. 

With  regard  to  the  merits  of  the  case,  we 
think  this  Bench  is  competent  to  deal  with 
the  case  without  calling  for  evidence,  if,  on 
considering  the  terms  of  the  bond,  we  think 
that  the  surety  has  done  all  that  was  required 
of  him,  and  -that  his  liability  is  at  an  end. 
The  petitioner  has  not  been  able  to  produce 
the  original  bond,  because  it  is  in  the  custody 
of  the  Court,  but  he  has  produced  an  authen- 
ticated copy  of  that  document,  and  no  objec- 
tion is  taken  as  to  its  correctness. 

Now,  the  bond  recites  that  Ramzan  Beg 
had  filed  an  appeal  to  the  High  Court;  No. 
77  of  1869,  that  the  decree-holder  was 
seeking  to  execute  his.  decree  for  Rupees 
22,000,  and  that  the  surety  Moonshee  Ameer 
Ali  pledged  certain  property  to  the  value  of 
Rupees  36,600.  and  became  security  for  the 
appellant  on  the  following  condition :  That 
44  if  the  debtor's  appeal  to  the  High  Court  was 
'■  not  successful,  that  is,  if  the  above  appeal 
"  of  Ramzan  Beg  be  dismissed,  if  the  said 
"  Ramzin  Btg  be  unable  to  liquidate  the 
"  amount  of  the  decree,  then  he,  the  surety, 
"  would    himself    pay    the    amount,    or    it 
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"raight.be  realized  by  the  sale  of  his  pro- 
perty." 

It  is  evident,  therefore,  that  the  contin- 
gency by  which  the  surety's  liability  would 
be  effected  was  the  dismissal  of  Ramzan 
Beg's  appeal  to  the  High  Court,  No.  yy  of 
1809.  If  that  appeal  were  dismissed,  the 
surety  would  be  liable  for  the  mount  of 
Kazim  Ali's  decree,  but  the  appeal  was  not 
dismissed.  It  was  decreed,  and  so  the 
contingency  never  arose,  and  now  there  is 
no  decree  against  Ramzan  Beg,  and  that 
being  the  case,  the  surety  is  absolved  from 
his  liability.  Moonshee  Ameer  Ali  rendered 
himself  liable  for  the  result  of  appeal  No. 
yy  of  1869,  but  no  further.  Such  a  thing  as 
a  difference  of  opinion  between  the  Judges 
who  had  to  try  the  case,  and  a  further 
appeal  to  the  Full  Bench  does  not  appear  to 
have  been  contemplated  by  the  parties,  and 
therefore  we  think  that  on  the  determin- 
ation of  the  appeal  in  favor  of  the  appellant, 
Ramzan  Beg,  the.  liability,  of  his  surety 
ceased.  Under  ihis  view  of  the  case,  we 
think  that  the  petitioner.  Moonshee  Ameer 
Ali,  should  be  considered  absolved  from 
further  liability.  We  reverse  the  order  of 
the  Judge,  and  we  direct  that  the  security- 
bond  be  cancelled  and  restored  to  the  peti- 
tioner Moonshee  Ameer  Ali,  and  that  the 
petitioner  do  obtain  the  costs  of  this  appli- 
cation. 

Hobhouse,  J. — I  think  the  rule  must  be 
made  absolute  with  costs.  The  facts  on  which 
we  have  to  adjudicate  are  these  : — 

A  certain  person  sued  one  Ramzam  Beg 
Khan  for  a  sum  of  money,  something  over 
20,000  rupees ;  and  on  the  23rd  March 
1869,  he  got  a  decree  in  the  Court  of  the 
Civil  Judge  of  the  24-Pergunnahs.  An 
appeal  was  made  from  that  decision  to 
this  Court,  and  whilst  that  appeal  was  pend- 
ing in  this  Court,  the  decree-holder  took  out 
execution  of  his  decree,  praying  for  the 
arrest  of  the  judgment-debtor.  Ramzan 
Khan,  the  appellant  to  this  Court,  prayed  the 
Division  Bench  of  this  Court,  consisting 
then  of  Mr.  Justice  Loch  and  Mr.  Justice 
Dwarkanath  Mitter,  to  stay  execution  on 
proper  security  being  given.  On  the  15th 
April  1869,  the  Judges  of  the  Division 
Bench,  whom  I  have  named,  passed  an  order 
that  execution  might  be  stayed  on  the  appel- 
lant giving  proper  security,  so  that  in  the 
event  of  the  decision  of  the  Appellate  Court 
being  adverse  to  him,  the  amount  of  the 
decree  of  the  first  Court  might  be  realized 
without  difficulty. 


Accordingly,  Moonshee  Ameer  Ali  Khan, 
the  petitioner  before  us.  became  security  for 
the  amount  of  the  decree  of  the  Judge  of  the 
24-Pergunnahs,  of  the  23rd  March  1^69,  and 
gave  in  a  surety-bond  to  that  effect  in  the 
name  of  the  said  Judge,  namely,  the  surety- 
bond,  authenticated  copy  of  which  is  now  be- 
fore us.  Thereafter,  the  execution  was  stayed, 
and  the  appeal,  which  I  may  state  is  num- 
bered yy  of  1^69,  was  heard  before  the 
Judges  of  the  Division  Bench  mentioned, 
and  whilst  Mr.  Justice  Loch  was  Tor  revers- 
ing the  judgment  of  the  Court  below,  Mr. 
Justice  Mitter  was  for  upholding  that  judg- 
ment. But  admittedly  the  effect  of  the 
judgment  of  the  Division  Bench  of  this 
Court  was,  the  voice  of  the  senior  Judge 
prevailing,  that  the  decree  of  the  Judge 
of  the  24-Pergunnahs  of  the  23rd  March 
1869,  was  reversed,  and  at  this  moment 
stands  reversed.  Thereafter  the  petitioner 
now  before  us  applied  to  the  judge  of 
the  24-Pergunnahs  to  receive  back  his 
surety-bond.  But  the  Judge  has  refused  to 
give  it  back,  on  the  ground  that  that  surety- 
bond  in  his  judgment  is  valid  up  to  the 
time  when  the  final  order  by  this  Court  may 
be  given  in  the  matter  of  the  Judge's  judg- 
ment of  the  23rd  March  18*9.  The  mean- 
ing of  the  Judge  is  this — dissatisfied  with 
the  judgment  given  by  the  senior  Judge, 
Mr.  Justice  Loch,  the  plaintiff  in  the  Court 
below  has  appealed  to  a  Full  Bench  of  this 
Court  against  that  judgment,  and  the  Judge 
is  of  opinion  that  this  particular  surety-bond 
continues  valid  until  the  judgment  of  the 
Full  Bench  of  this  Court  has  been  given  in 
the  cause. 

The  petitioner  now  comes  before  us,  stat- 
ing that  he  was  in  error  in  applying  to  the 
Judge  to  receive  back  the  surety-bond  in 
question;  that  in  fact  it  is  this  Court  alone 
which  has  jurisdiction  to  give  away  or  to 
withhold  the  said  bond,  and  it  is  under  these 
circumstances  that  he  applies  to  us  to  give 
back  to  him  the  said  bond,  and  to  have  it 
declared  cancelled.  Accordingly,  we  directed 
notice  to  be  served  on  the  opposite  party, 
namely,  the  plaintiff  in  the  cause,  to  show 
cause  why  the  bond  in  question  should  not 
be  returned  to  the  petitioner,  and  should  not 
be  declared  cancelled,  or,  in  fact,  why  the 
petitioner  should  not  be  released  from  the 
operation  of  the  bond. 

Mr.  Money  appears  as  the  learned  Counsel 
instructed  for  the  opposite  party,  and  he 
objects  to  the  application  on  the  f  allowing 
grounds:     He   says,   first   of    all,    that  the 
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application  should  have  been  made  to  the 
learned  Judges  who  gave  the  original  order 
in  the  matter  of  the  bond,  that  is.  Mr.  Justice 
Loch  and  Mr.  Justice  Mitter;  or  that  at 
least  it  ought  to  have  been  made  to  those 
learned  Judges  who  now  constitute  the 
Division  Bench,  which  has,  under  the  rules 
of  practice,  the  trial  of  causes  and  other 
matters  arising  in  the  district  of  the 
24-Pergunnahs;  or  that  it  should  have 
been  tried  by  the  Full  Bench  to  which  ap- 
peal has  been  made  from  the  judgment  of 
Mr.  Justice  Loch.  He  then  contends  that 
we  have  no  jurisdiction  to  entertain  the 
application  by  way  of  motion ;  because  the 
Judge  of  the  24-Pergunnahs,  who  had 
jurisdiction  to  give  the  order,  refused  to 
return  the  surety-bond  in  question,  and 
either  there  is  no  appeal  from  such  order, 
or,  if  there  is  an  appeal,  then  the  applicant 
before  us  should  have  come  before  us  by  way 
of  appeal,  and  cannot  come  before  us  under 
either  circumstance  by  way  of  application. 
And,  lastly,  he  contends  upon  the  merits  that 
the  bond  itself  may,  if  further  investigation 
be  had,  be  found  to  continue  in  force  until 
the  decision  of  a  Full  Bench  in  the  matter 
of  the  judgment  of  Mr.  Justice  Loch,  or  at 
least  should  not  in  equity  to  his  client  be 
returned  until  after  the  decision  of  the  said 
Foil  Bench. 

The  answer  to  the  first  objection  seems  to 
me  to  be  complete;  and  it  is  this,  that  the 
Judges,  who  originally  constituted  the  Bench 
which  gave  the  order  in  question,  are  not 
now  sitting  together,  and  that  consequently, 
unless  very  good  cause  were  shown,  it 
would  be  an  unnecessary  interruption  of  the 
business  of  this  Court  to  bring  about  their 
sitting  together  for  the  hearing  of  this 
particular  application. 

The  answer  to  the  second  objection  taken 
is  to  be  found  in  the  following  facts.  The 
applicant  in  this  case  did,  as  a  matter  of  fact, 
apply  to  the  Bench  which  is  now  sitting  as 
the  Division  Bench  for  trying  matters  arising 
in  the  district  of  the  24-Pergunnahs.  But 
that  Bench  was  not  sitting  for  motions 
on  the  day  in  question,  and  the  applicant 
therefore  applied  to  this  Bench,  Mr.  Justice 
Loch  having  been  one  of  the  Judges  who 
originally  gave  the  order,  and  was,  under 
these  circumstances,  admitted  for  hearing 
before  this  Bench.  Now,  though  no  doubt, 
it  is  a  rule  of  practice  that  applications  re- 
ferring to  matters  which  have  judicially 
arisen  in  a  particular  district,  should  be  made 
in  the  Bench  to  which  that  district  belongs, 

Vol.  XIII. 


yet  that  rule  of  practice  does  not  oust  any 
Division  Bench  of  this  Court  of  the  juris- 
diction given  to  it  by  the  Charter,  neither  is 
that  rule  a  rule  which  can  always  be  pro- 
perly, nor  is  it  always,  as  a  matter  of  fact, 
absolutely  adhered  to.  Therefore,  unless 
the  learned  Counsel  for  the  opposite  party 
should  be  able  to  show  some  cause  why  Mr. 
Justice  Loch  and  Mr.  Justice  Mitter  es- 
pecially, or  the  Division  Bench  trying  the 
cases  of  the  district  of  the  24-Pergun- 
nahs especially,  should  hear  this  applica- 
tion, we  certainly  should  not  be  justified  in 
sending  this  application  to  those  Judges  or  to 
that  Bench. 

Then  as  to  the  third  objection.  The 
answer  to  that  is,  it  seems  to  me  very  ob- 
vious, and  it  is  this,  namely,  that  although 
an  appeal  has  been  preferred  to  a  Full  Bench 
of  this  Court,  and  though  that  appeal  has 
been  registered  in  the  book  appropriated  to 
such  appeals,  yet,  as  a  matter  of  fact,  the 
Full  Bench  alluded  to  has  not  as  yet  been 
nominated  or  constituted ;  neither  can  we 
at  all  tell  within  what  limit  of  time  it  will 
be  constituted.  And  here  again  we  should 
not  be  justified  in  letting  this  application 
stand  over  for  the  decision  of  any  such 
Full  Bench,  unless  we  were  certified  that 
that  Full  Bench  would  be  in  a  better  posi- 
tion to  this  particular  point  before  us  than 
we  are  ourselves,  or  that  we  had  not  the 
jurisdiction  whilst  that  Full  Bench  would 
have  such  jurisdiction  to  hear  this  particular 
point.  But  in  reality  the  particular  point 
before  us  might  be  as  rightly  determined  by 
ourselves  as  by  any  other  Judges  of  any 
Division  Bench  of  this  Court,  whether  a 
Division  Bench  made  up  of  two  Judges  or  a 
Full  Bench.  For  the  point,  when  we  come 
to  Mr.  Money's  fourth  objection,  resolves  it- 
self first  into  this,  namely,  whether  the  High 
Court  has  or  has  not  jurisdiction  to  try  this 
particular  case  before  us,  and  whether,  if  it 
has  such  jurisdiction,  we  ought  or  ought  not 
to  return  the  surety-bond  in  question  to  the 
applicant  before  us. 

On  the  question  of  jurisdiction,  I  under- 
stand the  learned  Counsel's  argument  to  be 
shortly  this.  He  says  that  this  particular 
document  was  placed  upon  record  in  the 
Court  of  the  Civil  Judge  of  the  24-Per- 
gunnahs ;  that  it  is  still  on  such  record ; 
and  that  it  was  the  Civil  Judge  of  the 
24-Pergunnahs  who  adjudicated  on  the 
sufficiency  of  this  document  in  the  first 
instance,  and  who  now,  in  certain  execu- 
tion-proceedings which  were  properly  pend- 
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ing  before  him,  has  come  to  an  adjudication 
to  the  effect  that  he  could  not  restore  the 
surety- bond  to  the  applicant  until  the  final 
decision  of  this  Court  given  on  the  Full 
Bench  appeal  to  which  I  have  above  refer- 
red. But  the  answer  to  this  seems  to  me  to 
be  at  once  apparent,  and  to  be  this.  By  the 
Charter,  when  two  Judges  of  a  Division 
Bench  of  this  Court  disagree  as  to  the  judg- 
ment which  should  be  given  in  appeal  from 
a  decision  of  a  subordinate  Court,  it  is  de- 
clared that  the  judgment  of  the  senior  Judge 
is  to  prevail,  and  is  to  be  the  decree  of  this 
Court.  The  obvious  consequence  of  this  is 
that  when  Mr.  Justice  Loch,  the  senior 
Judge  of  the  Division  Bench  of  this  Court 
which  tried  the  original  appeal,  gave  judg- 
ment for  reversing  the  decision  of  the  Judge 
of  the  24-Pergjnnahs  of  the  23rd  March 
1869,  that  decision  and  the  decree  which  fol- 
lowed upon  it  became  actually  void  and  of 
no  effect,  and  there  was  no  decree  of  the 
Judge  of  the  24-Pergunnahs  existing.  Then, 
if  there  was  no  decree  of  the  Judge  of  the 
24-Pergunnahs  existing,  there  could  not 
obviously  be  any  proceeding  carried  on 
as  if  in  execution  of  such  decree,  and  so 
when  the  Civil  Judge  of  the  24-Pergun- 
nahs entertained  the  application  of  the  pre- 
sent applicant  for  the  restoration  of  the 
surety- bond  in  question,  and  gave  judgment, 
as  he  supposed  in  execution  of  decree,  re- 
fusing to  restore  the  surety-bond  in  ques- 
tion, he  did,  in  fact,  in  my  judgment,  exer- 
cise a  jurisdiction  which  is  not  vested  in 
him  by  law,  and  his  judgment  is,  therefore, 
null  and  void,  and  must  be  treated  by  us 
as  if  it  were  no  binding -judgment  at  all. 
On  the  other  hand,  I  think  this  Court  has, 
upon  the  very  face  of  the  proceeding,  the 
fullest  jurisdiction  to  entertain  this  appli- 
cation, and  to  give  a  binding  decision  upon  the 
merits  of  it. 

I  observe  that  it  was  under  the  provisions 
of  Section  338  of  Act  VIII,  of  1859  that 
the  learned  Judges  who  gave  the  order  of 
the  15th  April  1869  proceeded.  The  appli- 
cation of  the  appellant  to  this  Court,  for 
stay  of  the  execution-proceedings  of  the 
Court  below,  was  made  to  this  Court  at  the 
time  when  the  appeal  was  pending  before 
it,  and  it  was  this  Court  as  the  Appellate 
Court,  and  this  Court  alone,  which  had  any 
authority  to  make  the  order  to  stay  execu- 
tion on  security  given  by  the  party  against 
whom  the  decree  of  the  first  Court  was 
passed  for  the  due  performance  of  the  de- 
cree of  the  Appellate  Court.  It  is  true  that 
*~~         '.he  Judge  below  who  enquired  into 


the  sufficiency  of  the  security  tendered  by 
the  appellant  in  the  person  and  property 
of  the  applicant  before  us,  but  that  Court; 
in  the  conduct  of  this  enquiry,  acted,  in  my 
judgment,  simply  ministerially,  and  not  in 
any  sense  judicially. 

The  learned  Counsel,  however,  then  con- 
tends that  although  the  Division  Bench, 
which  passed  the  order  of  April  1869,  had 
jurisdiction  to  pass  it,  yet  it  does  not  follow 
that  this  or  any  other  Division  Bench  of 
this  Court  has  equally  jurisdiction  to  pass 
the  order  which  the  present  applicant  prays 
for. 

The  answer  to  that,  however,  seems 
to  me  to  be  that  when  the  Court  has 
jurisdiction  to  pass  an  order  enjoining  any 
thing  to  be  done  for  a  specific  purpose, 
and  it  may  be  for  a  limited  period,  that 
it  must  be  held  to  have,  by  consequence, 
equally  jurisdiction  to  pass  any  subsequent 
order  in  any  matter  flowing  from,  and 
naturally  and  necessarily  arising  out  of,  the 
first  order;  for,  if  it  were  not  so,  then 
there  might  ensue  what  would  practically 
be  a  dead-lock  to  the  administration  of 
justice.  For  instance,  supposing  that  in- 
stead of  giving  the  security-bond,  which  was 
given,  in  this  instance,  in  the  Court  below 
under  orders  passed  by  this  Court,  the 
applicant  before  us  had  deposited  the  sum 
required  for  the  satisfaction  of  the  decree 
of  the  first  Court  in  cash  or  in  Company's 
papers  with  the  proper  officer  of  this  Court 
as  security  for  the  decree  given  by  the 
Court  of  first  instance;  and  supposing,  as 
it  is  admittedly  the  case  here,  that  that 
decree  was  declared  to  be  null  and  void, 
then  should  we  not  obviously  in  this  Court 
have  had  authority,  when  such  decree  was 
thus  declared  pull  and  void,  to  order  restora- 
tion of  that  sum  in  cash  or  in  Company's 
papers,  which  had  been  given  simply  as 
security  for  the  purpose  of  that  decree? 
The  obvious  answer  seems  to  be  that  we 
should  have  had  such  authority,  and  indeed 
the  learned  Counsel  for  the  opposite  party 
scarcely  contends  that  it  would  be  other- 
wise. If,  then,  we  could,  under  these 
circumstances,  have  ordered  the  restoration 
of  that  which  was  deposited  as  security 
with  the  Registrar  of  our  own  Court,  but 
under  our  own  orders,  why  a  fortiori  should 
we  not  be  able  to  direct  the  restoration  of 
that  which  was  deposited  in  a  Court  subor- 
dinate to  us,  but  equally  under  our  own 
orders,  and  acting  not  judicially  under  its 
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own    jurisdiction,    but    ministerially    under 
our  orders. 

But  Mr.  Money  contends  that  we  cannot 
have  jurisdiction  unless  we  have  chapter 
and  verse  for  it  in  the  Code  of  Civil  Proce- 
dure. But,  in  fact,  it  seems  to  me  that  we 
have  in  the  provisions  of  Section  338,  Aft 
VIII.  of  1859,  which  I  have  above  quoted, 
chapter  and  verse  for  the  jurisdiction  against 
which  Mr.  Money  contends.  Because,  as  1 
have  said  before,  if  we  had,  as  we  undoubt- 
edly had,  and  admittedly  had,  power  to 
direct  that  the  security  should  be  taken  for 
a  particular  purpose  and  for  a  particular 
time,  .we  had  obviously  that  power  which 
flowed  out  of  the  former  power,  viz.,  the 
power  to  restore  that  which,  when  it  was 
not  wanted  for  the  particular  purpose,  and 
when  the  time  had  expired  for  which  it  was 
wanted,  belonged  as  of  right  to  the  person 
who  had  given  it,  and  must  by  somebody 
have  been  restored  to  that  person.  In  this 
view  of  the  law,  we  are,  I  think,  borne  out 
by  parity  of  reasoning  by  those  repeated 
decisions  of  this  Court  which  have  refer- 
ence to  the  execution  of  certain  decrees. 
For  instance,  where  the  Court  of  first  in- 
stance has  given  a  decree,  say  for  500  rupees 
in  money,  and  pending  the  appeal  against 
that  decree,  the  judgment-creditor  in  the 
Court  of  first  instance  has  executed  the 
decree,  and  has  obtained  satisfaction  of  that 
decree — then,  when  in  appeal  to  this  Court 
the  decree  of  the  first  Court  has  been  set 
aside,  it  has  been  held  that  the  first  Court 
has  then  jurisdiction  to  undo  that  which 
bad  been  done  by  itself  in  execution  of  its 
own  decree,  and  has  authority  to  restore  to 
the  judgment-debtor  that  which  was  taken 
away  from  him  by  the  judgment-creditor, 
whose  decree  has  been  reversed  by  the 
Appellate  Court.  Now,  there  is  no  actual 
chapter  and  verse  in  the  Code  of  Civil 
Procedure  for  the  exercise  of  any  such 
authority  as  this  by  the  subordinate  Courts. 
But  yet  it  has  been  held  by  a  Full  Bench 
and  by  various  Division  Benches  of  this 
Court,  that  in  such  a  case  the  subordinate 
Court  may  undo  that  which  it  has  erroneous- 
ly done.  And  so  I  think,  by  parity  of  reason- 
ing, that  which  has  been  done  by  this  Court 
in  this  particular  instance  may  be  undone  by 
the  same  Court  when,  and  if  necessity  for 
so  undoing,  it  is  made  manifest. 

Then,  on  the  merits,  Mr.  Money  con- 
tends that  although  the  surety-bond  in 
this  instance  was  clear  enough  as  to  what  lia- 
bility the  surety-giver  was  under  in  the  mat- 


ter of  the  decree  which  was  then  pending 
before  the  High  Court,  there  is  nothing  ex- 
pressed as  to  what  liability  the  said  surety- 
giver  is  under  after  the  decree  of  the  first 
Court  has  been  set  aside,  and  so  the  learned 
Counsel  contends  that  we  are  entitled  to  take 
evidence  on  this  point,  and  are  bound  to  do 
so  ;  and  this  in  order  to  see  whether  the  sure- 
ty-bond was  a  bond  which  was  to  cease  to 
have  effect  when  the  decree  of  the  first 
Court  was  reversed,  or  whether  it  was  a 
surety-bond  which  was  to  continue  to  have 
effect  until  the  final  order  of  the  Full  Bench 
of  this  Court,  to  which  I  have  referred, 
might  be  given. 

But  the  answer  to  this  seems  to  me  to  be 
obviously  that  which  Mr.  Paul,  the  learned 
Counsel  for  the  applicant,  has  put  into  our 
mouths  on  the  other  side.  He  says  truly 
that  the  only  point  which  we  have  to  deter- 
mine is  the  exact  matter  and  the  exact 
thing  for  which  the  surety-giver4  has  made 
himself  liable ;  that  that  thing  and  that  mat- 
ter is  clearly  expressed  in  the  surety-bond; 
and  that  we  cannot,  therefore,  make  the 
surety-giver  liable  on  evidence  outside 
that  bond  for  any  matter  or  thing  other 
than  what  is  expressed  in  that  bond.  It 
seems  to  me  that  this  is  the  law.  The 
surety-bond  was  given  simply  for  one 
particular  purpose,  and  for  that  only.  It 
was  given  as  a  security  that  in  case  the 
appeal  No.  77  of  1869  was  determined 
adversely  to  the  appellant,  the  surety-giver 
should  render  himself  liable  for  the  decree 
of  the  first  Court  of  the  23rd  March  1869. 
This  was  the  only  thing  for  which  any 
suretyship  was  entered  into,  and  obviously, 
therefore,  when  the  result  of  the  litigation 
was  that  the  decree  of  the  first  Court  was 
reversed,  and  when  that  decree,  therefore, 
ceased  to  be  a  decree,  and  was  absolutely  null 
and  void,  then  the  surety-bond  which  had 
been  given  for  the  purpose  of  securing 
the  effects  of  that  decree  ceased  absolutely 
to  have  any  effect,  and  became,  in  fact,  a 
dead-letter. 

It  is,  however,  further  contended  that 
there  is  no  necessity  to  return  the  surety- 
bond  now,  and  that  we  ought  in  justice  to 
the  plaintiff  in  the  cause  to  allow  that  bond 
to  remain  in  custody  of  the  Court,  so  that 
in  any  future  execution-proceedings  that 
may  be  taken  on  any  decree  that  may  be 
gained  by  the  plaintiff  from  the  Full  Bench 
in  appeal  from  Mr.  Justice  Loch's  judgment, 
the  question  may  be  raised  and  determined 
whether  the  applicant  in  the  case  before  ua 
is  liable  for  any  such  decree. 
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But  this  is  the  very  point  we  think  we 
have  jurisdiction  to  determine,  and  which 
we  are  determining,  and  no  reason  is  shown 
to  us,  why,  if  we  have  jurisdiction,  we  should 
not  determine  this  point. 

In  this  view  of  the  case,  I  think  that  this 
rule  must  be  made  absolute,  and  that  we 
must  direct  that  a  precept  do  issue  to  the 
Civil  Judge  of  the  24-Pergunnahs  to 
deliver  up  the  surety-bond  to  the  appli- 
cant, and  that  it  be  declared  that  this  bond 
is  cancelled,  and  that  the  applicant,  the 
surety-giver,  is  discharged  from  his  surety- 
ship. The  opposite  party  must  pay  the 
costs  of  this  application. 


The  28th  April  1870. 

Present: 

The  Hon'ble  G.  J^och  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges. 

Under-tenures  —  Incumbrances  —  Ejectment  — 
Section  6,  Act  X.,  1850— Section  16,  Act  VIII. 
(B.  C),  1865. 

Case  No.  2851  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdivan,  dated  the 
4th  September  1869,  reversing  a  decision 
0/  the  Moonsiff  of  Bancoorah,  dated  the 
21st  June  1869. 

Nil  Madhub  Kurmokar  (Plaintiff),  Appellant, 

versus 

Shiboo  Paul  (one  of  the  Defendants), 
Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Grija  Sunker  Mojoomdar  for 
Respondent. 

An  auction-purchaser  of  an  under-tenure  at  a  sale  under  \ 
ActVIII.(B.  C.)  of  1&65,  finding  an  incumbrance  thereon 
created  by  his  predecessor  in  the  shape  of  a  mokurruree 
lease,  sued  the  lessee  to  recover  khas  possession  of  the 
land  covered  by  the  mokurruree.  Defendant  pleaded  a  | 
right  of  occupancy  founded  on  his  having  cultivated  the 
land  for  more  than*  1 2  years  : 

Held  that  defendant  was  protected  from  ejectment 
by  Section  6,  Act  X.  of  1S59 ;  and  that,  even  if  the  lease  ' 
were  avoided  under  Section  16,  Act  VIII.  (B.  C.)  1S65,  ' 
ejectment  must  not   necessarily    follow   thereby  and 
therefore. 

Hobhouse,  J.—  X\\k  plaintiff  in  this  case,  ' 
who  is  the  special  appellant  before  us,  be-  I 
came  the  purchaser  at  an  auction-sale  under  j 
Act  VIII.  of  1865  (Bengal  Council)  of  a  cer-  J 


tain  under-tenure.  The  person  who  held 
that  under-tenure  previous  to  the  plaintiff's 
purchase,  created  an  incumbrance  on  that 
tenure  in  the  shape  of  a  mokurruree  lease  in 
favor  of  the  defendant.  After  the  acquiring 
of  his  purchase,  the  plaintiff  sued  to  recover 
from  the  defendant  khas  possession  of  the 
land  covered  by  the  mokurruree.  The  Judge 
of  the  Appellate  Court  has  found,  as  a  fact, 
that  the  defendant  has  been  at  any  rate  more 
than  12  years  the  cultivator  of  the  land,  and 
has,  therefore,  further  held  that  the  plaintiff 
cannot,  in  the  present  suit,  succeed  in  obtain- 
ing khas  possession,  that  is,  in  ejecting  the 
defendant. 

We  were  at  first  somewhat  inclined  to 
think  that  the  Judge  was  wrong  in  this 
decision.  But  on  further  consideration  of 
the  law,  and  on  hearing  the  argument  of  the 
pleader  for  the  other  side,  we  are  convinced 
that  the  Judge  was  quite  right.  The  argu- 
ment of  the  special  appellant  is  this :  he  says 
and  says  truly  enough,  that  the  mokurruree 
lease  in  question  is  an  incumbrance,  and  he 
then  says  that  inasmuch  as  the  defendant  is 
the  holder  of  that  incumbrance,  so  if  he  has 
the  right  to  get  rid  of  that  incumbrance, 
he  has  also  the  right  to  eject  the  defendant, 
the  person  who  is  the  holder  of  it.  And 
he  contends  that  the  only  way  in  which  the 
defendant  can  escape  from  ejectment  is  by 
pleading  to  the  first  proviso  in  Section  16, 
Act  VI11.  of  1865  (Bengal  Council),  and  by 
showing  that  he  is  khoodkasht  ryot  or  else 
a  resident  and  hereditary  cultivator  within 
the  meaning  of  that  first  proviso. 

But  it  seems  to  us  that  the  proviso  in 
question  has  nothing  whatever  to  do  with, 
and  does  not  at  all  concern,  the  party  before  us. 
It  is  quite  true  that  the  Judge  has  found,  or 
seems  to  find,  that  the  defendant  is  not  a 
khoodkasht  ryot,  and  the  Judge  has  certain- 
ly not  found  that  the  defendant  is  a  resi- 
dent and  hereditary  cultivator,  but  the  Judge 
has  found  that  the  defendant  is  a  ryot  hav- 
ing a  right  of  occupancy  within  the  meaning 
of  Section  6,  Aft  X.  of  1859;  and  this,  we 
think,  is  sufficient  to  protect  the  ryot  in  this 
instance.  The  law,  Section  16,  is  couched  in 
these  terms :  "  The  purchaser  of  an  under- 
"tenure  sold,  under  this  Act,  shall  acquire  it 
"  free  from  all  incumbrances  which  may 
"  have  accrued  thereon  by  any  act  of  any 
"  holder  of  the  said  under-tenure,  his  re- 
"  presentatives,  or  assigns,  unless,"  as  the  law 
goes  on  to  say,  •'  the  right  of  making  such  " 
assignment  is  especially  provided  for  or  unless 
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the  particular  tenant  against  whom  any  suit 
may  be  brought  is  a  tenant  coming  within 
the  terms  of  the  proviso  to  which  I  have 
above  referred.  Now,  if  the  suit  had  been  one 
on  the  part  of  the  plaintiff  to  declare  that  he 
was  free  from  the  incumbrance  made  by  the 
late  holder  of  the  tenure,  it  is  most  likely 
that  we  should  have  held  that  the  suit  was 
a  good  one,  and  that  we  should  have  given 
the  relief  asked  for,  because  the  incumbrance 
in  question  was  undoubtedly  an  incumbrance 
which  had  accrued  by  the  aft  of  the  former 
holder,  and  which  was  not  protected  by  any 
especial  right  given  under  especial  agreement 
to  make  such  incumbrance.  But  the  defend- 
ant, in  this  instance,  does  not  rely  solely 
upon  the  incumbrance,  if  he  indeed  relies 
upon  it  at  all.  He  says  that  he  cannot  be 
ejected  because  he  has  a  right  of  occupancy — 
a  right  expressly  given  to  him  by  the  provi- 
sions of  Aft  X.  of  1859.  The  incumbrance 
to  which  Section  16,  Aft  VIII.  of  1865 
(Bengal  Council),  refers,  is  not  the  person,  but 
the  thing.  The  lease  in  this  instance  might 
possibly  be  avoided ;  but  it  does  not  follow 
that  the  man  who  holds  that  lease  must  neces- 
sarily thereby  and  therefore  be  ejected.  The 
law  does  not  say  so,  and  on  the  contrary  the 
provisions  of  Aft  X.  of  1859,  on  which  de- 
fendant relies,  protect  a  person  who,  like 
defendant,  has  a  right  of  occupancy. 

In  this  view  of  the  case,  we  are  confirmed 
by  the  decision  of  a  Division  Bench  of  this 
Court,  which  will  be  found  at  page  253,  n 
Weekly  Reporter. 

The  appeal  is  dismissed  with  costs. 


The  29th  April  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  B.   Kemp. 
Judge. 

Sections  58  and  64,  Act  X.,  1859—  Default— 

Appeal. 

Case  No.  2765  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Dinagepore,  dated  the 
1 6th  August  i86g,  affirming  a  decision  of 
the  Deputy  Collector  of  that  District \  dated 
the  1 6th  July  186 g. 


Seetab  Chand  Naha  (Plaintiff),  Appet/ant, 

versus 

Masoom  AH  Chowdhry  (Defendant), 
Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 
No  one  for  Respondent. 

If  a  Collector  finds  an  agent  unable  to  answer  ques- 
tions which  he  thinks  necessary,  and  determines  that  the 
appearance  ought  to  be  by  the  party  himself,  and  if  the 
party  fails  to  appear,  the  case  comes  under  Section  5, 
Act  X.  of  1S59,  and  no  appeal  lies  from  the  Collector's 
judgment  in  such  a  case. 

Couch,  C.  J. — We  think  the  Judge  was 
right  in  holding  that  there  is  no  appeal  in 
this  case.  Section  64,  Aft  X.  of  1859,  pro- 
vides that,  if  the  Collector  is  of  opinion  that 
the  agent  is  unable  to  answer  a  material 
question,  and  that  the  party  himself  ought  to 
answer  it,  he  may  direct  the  party  to  appear; 
if  the  party  fails  to  appear,  the  Court  may 
pass  judgment  as  in  case  of  default.  That 
refers  to  a  judgment,  under  Section  58,  as  a 
judgment  in  case  of  default  for  non-appear- 
ance, because  the  provision  amounts  to  this — 
that  the  Collector,  if  he  find  the  a^ent  unable 
to  answer  questions  which  he  thinks  neces- 
sary, and  which  ought  to  be  answered  by  the 
party  himself,  determines  that  the  appearance 
of  the  agent  is  not  a  sufficient  appearance,  but 
that  the  appearance  ought  to  be  by  the  party 
himself,  then  the  party  fails  to  appear,  and 
the  case  comes  under  Section  58. 

Although  Section  64  is  after  Section  58 
in  the  order  of  Sections,  there  is  nothing  to 
show  that  the  Legislature  did  not  intend  a 
judgment,  under  Section  64,  to  be  of  the 
same  nature  as  a  judgment  under  Section 

58. 

Then  there  is  a  distinct  provision  that  no 
appeal  should  lie  from  a  judgment  passed 
for  default  for  non-appearance.  The  order 
of  the  Collector  comes  within  that  Section. 
It  may  be  that  this  is  a  hard  case.  The 
Collector  might  have  exercised  a  better  dis- 
cretion if  he  had  passed  another  order,  but 
we  cannot  come  to  any  other  conclusion  on 
the  Section.  We  must  decide  the  case 
according  to  the  law.  The  appeal  will  be 
dismissed,  but  without  costs,  as  no  one 
appears  for  the  respondent. 
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The  29th  April  1870. 
Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Mesne-profits—  Local  investigation. 

Case  No.  131  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  the  24- Per  gun- 
naht,  dated  the  6th  September  i86g>  re- 
versing a  decision  of  the  Second  Subordi- 
nate Judge  of  that  District,  dated  the  28th 
April  i86g. 

Kalee  Dass  Milter  (Defendant),  Appellant, 

versus 

Deb  Narain  Deb  (Plaintiff),  Respondent. 

Baboos  Kalee  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Appellant. 

Baboo  Anund  Go  pal  Paleet  for 
Respondent. 

A  plaintiff  who  obtains  a  decree  for  possession  is  not 
ipso  facto  entitled  to  wassilat. 

In  a  suit  for  wassilat,  where  the  Ameen's  inquiry  was 
not  completed,  on  account  of  the  laches  of  the  plaintiff: 
Hki.d,  (&/<nrr,  ff.,  dissenting,)  that  there  had  been  no 
local  investigation  at  all,  and  that  the  defendant  had 
no  opportunity  of  producing  his  evidence. 

Glover,  J. — This  was  a  suit  for  wassilat. 
The  plaintiff  and  the  defendant  were  co- 
sharers  in  a  property  called  Talook  Abad 
Kistoram.  At  the  time  they  first  became 
possessed  of  that  property,  a  considerable 
quantity  of  it  was  jungle  land,  and  there 
appears  to  have  been  some  arrangement  be- 
tween them  that,  in  the  event  of  its  being 
discovered  on  measurement  that  either  one 
or  other  of  them  was  in  possession  of  more 
than  his  share,  he  should,  after  the  extent 
of  it  had  been  ascertained,  give  up  the  ex- 
cess land. 

The  plaintiff  in  this  case,  some  years  ago> 
brought  a  suit  against  the  defendant  to  re- 
cover 399  beegahs  of  land,  which,  he  alleg- 
ed, the  defendant  held  over  and  above  his 
share,  and  got  a  decree.  The  decree  is  not 
on  the  record,  neither  the  plaintiff  nor  the 
defendant  having  seen  fit  to  produce  it;  but 
it  is  admitted  on  all  hands  that,  in  that 
decree,  the  defendant  was  awarded  compen- 
sation for  the  expense  he  had  been  at  in 
bringing  into  cultivation  these  jungle  lands. 
The  plaintiff  now  seeks  to  recover  from  the 


defendant  the  amount  of  wassilat  which  the 
latter  had  collected  during  the  six  years 
previous  to  suit. 

The  defendant's  answer  is  that,  under 
the  circumstances  of  the  case,  he  is  not  li- 
able for  wassilat  at  all ;  that  consideration 
should  have  been  had  to  the  way  in  which 
these  lands  were  brought  under  cultivation 
by  his  labor  and  expense ;  that  the  plaintiff 
has  had  the  benefit  of  getting  back  cultivat- 
ed land  in  lieu  of  jungle-land,  and  has  no 
right  to  demand  mesne-profits. 

The  Court  of  first  instance  dismissed  the 
suit,  on  the  ground  that,  as  the  original  de-  : 
cree  for  possession  had  not  been  filed,  it  was 
not  possible  to  tell  whether  mesne-profits 
were  demandable  or  not,  and  that,  as  to  the 
amount  of  wassilat,  there  was  no  sufficient 
Evidence  on  the  record,  the  Ameen's  local 
enquiry  not  having  been  completed  in  conse- 
quence of  the  plaintiff's  failure  to  deposit 
the  necessary  amount  of  fees. 

The  Judge,  on  appeal,  held  that  the  plaint- 
iff was  entitled  to  recover  wassilat,  and  that 
the  evidence  which  had  been  recorded  by  the 
Ameen,  although  not  sufficient  to  cover  the 
whole  claim  of  the  plaintiff,  sufficiently  proved 
that  for  certain  parts  of  the  land  a  certain 
amount  of  mesne-profits  had  been  collected 
from  the  ryots,  and  to  this  extent  gave  the 
plaintiff  a  decree. 

In  special  appeal  it  is  contended,  fust, 
that  the  plaintiff  has  given  no  proof  that 
he  is  entitled  to  wassilat  at  all,  and  that, 
even  if  he  were  so  entitled,  he  has  not 
proved  the  amount  due  to  him. 

It  appears  to  me  that,  on  the  first  point, 
the  Judge's  decision  was  substantially  cor- 
rect. The  plaintiff  had,  undoubtedly,  got 
a  decree  against  the  defendant  on  the  ground 
that  he,  the  defendant,  had  been  for  a  cer- 
tain number  of  years  in  wrongful  possession 
of  this  land.  It  appears  to  me  to  matter 
nothing  at  all  as  to  whether  the  defendant 
had  been  in  bond-fide  or  maid-fide  posses- 
sion of  this  land — whether  he  thought  he 
had  a  good  title  to  it,  or  knew  that  he  was 
a  trespasser.  In  either  case,  he  would,  dar- 
ing the  years  he  was  in  possession — a  pos- 
session which  has  been  decided  by  a  com* 
petent  Court  to  have  been  wrongful — have 
collected  and  appropriated  rents  which  did 
not  belong  to  him,  but  which  belonged  to  the 
plaintiff. 
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It  has  been  urged  before  us  that  the  fact 
of  the  original  decree  containing  an  award 
for  compensation  shows  that  the  Court 
then  deciding  the  case  had  no  intention  of 
allowing  the  plaintiff  to  recover  wassilat, 
because,  if  so,  the  award  of  compensation 
would  have  been  a  stultifying  of  its  own 
order,  as  it  then  would  have  been  giving 
with  one  hand  to  take  away  with  the 
other. 

I  do  not  see  the  force  of  this  argument. 
The  plaintiff's  case  did  not  include  any  de- 
mand for  wassilat.  It  was  simply  to  re- 
cover possession.  The  Court,  therefore, 
would  have  .gone  beyond  its  functions  if 
it  had  said  anything  whatever  on  the  sub- 
ject of  wassilat ;  and  to  my  mind  the  award 
of  compensation  given  by  the  Court  seems. 
if  anything  to  have  supposed  the  possible 
contingency  of  the  plaintiff's  hereafter  suing* 
for  the  mesne-profits,  and  to  have  endea- 
voured to  do  justice  to  the  defendant  by 
awarding  him  in  advance  compensation  for 
what  he  had  done  in  bringing  the  land  into 
cultivation,  so  that,  if  afterwards  he  was 
compelled  to  give  up  the  mesne-profits,  he 
should  not  be  a  loser  by  what  he  had 
undertaken.  In  anv  case,  if  there  was 
anything  in  the  judgment  or  decree  which 
was  against  the  plaintiffs  right  to  recover 
mesne-profits,  it  was  for  the  defendant  to 
produce  that  decree,  and  to  show  some 
reason  why  he  should  be  an  exception  to 
the  ordinary  rule  that  any  one  who  has 
wrongfully  held  possession  of  land  which 
does  not  belong  to  him  should  account  to 
the  rightful  owner  for  the  profits  he  had 
ma  le  during  the  period  of  such  wrongful 
occupation. 

With  regard  to  the  amount  of  wassilat, 
no  doubt,  the  Ameen's  report  was  not  com- 
pleted, nor  was  the  local  enquiry  concluded 
on  account  of  the  laches  of  the  plaintiff,  and 
so  far  he  shoull  be  made  to  suffer  the  con- 
sequences of  his  own  neglect  ;  but  with 
Tegard  to  some  portions  of  the  land,  at 
least,  the  Atneen  did  take  the  evidence  of 
witnesses  who  were  residing  on  the  spot,  and 
recorded  the  rates  of  rent  they  themselves 
admitted  they  had  paid  to  the  defendant. 
The  defendant  now  complains  that,  in  conse- 
quence of  the  incomplete  state  of  the  Ameen's 
proceedings,  he  had  no  opportunity  of  rebut- 
ting the  evidence  given  by  the  witnesses  ex- 
amined by  the  Ameen  ;  but  it  appears  from  the 
record  that  he  must  have  had  that  opportu- 
nity, because  he  put  in  jumma-wassil-bakee 


papers  in  order  to  sliow  that  the  amounts 
collected  by  him  were  not  the  amounts  which 
the  witnesses  said  they  had  paid,  but  he 
never  attempted  to  substantiate  those  jumma- 
wassil-bakee  papers,  and  examined  no  wit- 
nesses on  his  own  account.  It  is,  there- 
fore, too  late  for  him  now  to  say  that  he 
might  have  rebutted  the  evidence  of  those 
witnesses  who  have  been  examined  for  the 
plaintiff  if  the  opportunity  had  been  afforded 
him.  It  is  clear  he  had  ample  opportunity 
of  doing  so,  if  he  had  thought  proper  at  the 
time  he  produced  the  jumma-wassil-hakee 
papers.  Section  180,  Code  of  Civil  Procedure, 
makes  both  the  Ameen's  report  and  the 
evidence  on  which  he  has  based  that  report, 
evidence  in  a  cause,  and  there  is  no- 
thing in  the  law  where  circumstances,  as 
in  this  case,  prevent  the  completion  of  the 
Ameen's  report,  to  prevent  such  evidence  as 
has  been  recorded  with  regard  to  certain 
parts  of  the  disputed  land  from  being  re- 
ceived as  evidence  and  acted  upon,  if  the 
Judge  thinks  it  credible.  In  this  case,  the 
Judge  has  found  that  as  regards  portions  of 
the  disputed  land,  the  evidence  of  15 
witnesses  prove  the  rate  at  which  they  paid 
rent  to  the  defendant,  and  this  is  a  finding 
of  fact  with  which,  it  seems  to  me,  we  have 
no  power  to  interfere  in  special  appeal.  I 
think  that  the  appeal  should  be  dismissed 
with  costs. 

Jackson,  J. — I  differ  from  my  learned  col- 
league on  both  the  points  on  which  this 
special  appeal  is  based.  To  my  mind,  it  is 
for  the  plaintiff  to  prove  that  he  is  entitled 
to  wassilat,  and  it  is  impossible  to  ascertain 
whether  he  is  entitled  or  not  unless  he  pro- 
duces some  evidence  as  to  the  circumstances 
under  which  it  happened  that  the  defendant 
obtained  possession  of  his  land.  He  might 
have  produced  oral  evidence  upon  the  point, 
or  he  might  have  produced  the  judgment 
and  decree  which  was  passed  in  the  suit 
upon  the  subject.  He  has  done  neither,  and 
therefore  I  am  unable  to  satisfy  myself 
whether  plaintiff  is  entitled  to  wassilat  or 
not;  and  the  Courts  below  had  no  evidence 
before  them  upon  which  they  could  hold  that 
the  plaintiff  was  entitled  to  wassilat.  The 
defendant  has  denied  that  the  plaintiff  is  en- 
titled to  wassilat,  and  it  is,  therefore,  for  the 
plaintiff  to  prove  that  he  is.  I  do  not  con- 
sider that  every  plaintiff  who  obtains  a  de- 
cree for  possession  is  ipso  facto  entitled  to 
wassilat.  There  are  numerous  cases  in  our 
Courts  in  which,  though  a  decree  for  posses- 
sion  has  been  passed,  a  decree  for  wassilat 
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has  been  refused.  More  especially  in  this 
case,  where  the  plaintiff  has  on  the  trial  as  to 
possession  not  been  allowed  to  obtain  a  de- 
cree for  it  without  first  compensating  the 
defendant,  there  seems  to  me  the  greatest 
doubt  whether  the  plaintiff  would  be  held 
entitled  to  recover  wassilat.  Whether  wassilat 
was  sued  for  in  the  former  suit  or  not,  I  do 
not  know.  I  suppose  not.  But  if  the  Court 
which  granted  possession  directed  the  plaint- 
iff to  compensate  the  defendant  for  his  ex- 
penses in  cultivating  and  improving  the  land, 
I  suppose  it  would  not  have  acceded  to  any 
prayer  for  wassilat. 

I  think  also  that  the  plaintiff  having  failed 
to  prove  the  amount  of  wassilat  by  direct 
evidence  before  the  Court,  and  having  elected 
to  prove  it  on  a  local  investigation,  and  hav- 
ing failed  to  allow  that  investigation  to  be 
completed,  cannot  obtain  a  decree  on  the  evi- 
dence of  a  few  witnesses  who  were  examined 
on  his  part  before  the  Ameen  at  the  com- 
mencement of  the  investigation.  When  an 
investigation  has  been  made  and  completed, 
the  Court  may  look  both  to  the  report  of  the 
Ameen  and  to  the  depositions  taken  by  him. 
Both  are  evidence  in  the  cause.  But  if  the 
investigation  is  not  completed  owing  to  the 
default  of  the  plaintiff,  there  has  been,  in  fact, 
no  local  investigation  at  all.  The  defendant 
has  had  no  opportunity  of  producing  his  evi- 
dence before  the  Ameen.  The  officer  before 
whom  a  few  of  the  plaintiff's  witnesses  were 
examined  has  had  no  opportunity  to  record 
any  opinion  whether  their  evidence  is  trust- 
worthy or  not.  I  consider  that  the  Lower 
Appellate  Court  could  not  look  to  this  por- 
tion of  the  incomplete  proceedings  of  the 
Ameen  as  evidence  in  the  case. 

I  hold  that  the  Judge  is  wrong  in   law  on  j 
both  points,   and  would  reverse  the  decree 
which  he  has  given  to  the  plaintiff,  and  dis-  ' 
miss  the  suit  with  all  costs. 


The  29th  April  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Judge. 

Easement— Right  to  water. 

Case  No.  2763  of  1869. 

Special  Appeal  from  a  decision  passed  ly 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  3rd  August  1869,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  j/st  March  1869. 

Bunsee  Sahoo  and  another  (Plaintiffs), 
Appellants, 

versus 

'   Kalee  Pershad  (Defendant),  Respondent, 

Baboo  Romanalh  Rose  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Water  falling-  on  A's  land  and  collected  in  a  reservoir 
there  used  to  flow  into  B's  land.  Held  that  B  had  no 
right  to  the  use  of  the  water,  and  that  A  was  entitled 
to  erect  on  his  own  land  a  bund  to  prevent  the  water 
flowing  on  to  B's  land. 

Couch,  C.  J. — In  this  case,  the  j>laintiff 
claims  to  be  entitled  to  erect  on  his  land  to 
the  south  of  an  embankment  of  the  defend- 
ant's a  bund  by  which  the  water  which  falls 
on  plaintiff's  land  and  is  collected  in  a  re- 
servoir there  will  be  prevented  from  flowing 
into  the  land  of  the  defendant. 

The  defendant  contends  that  the  plaintiff 
is  not  entitled  to  do  that. 

The  judgment  of  the  Lower  Appellate 
Court  appears  to  proceed  on  the  ground  that 
the  defendant  has  acquired  a  prescriptive 
right  to  have  the  \*ater  flow  from  the  re- 
servoir into  his  land.  Unless  that  is  so,  the 
judgment  cannot  be  supported.  There  can 
be  no  question  that  the  plaintiff  is  entitled 
to  use  the  water  falling  on  his  land,  and  to 
erect  a  bund  in  such  a  way  as  to  make  use 
of  it.  Nor  does  the  collection  of  the  water 
in  the  reservoir  make  any  difference  in  this 
right,  and  confer  on  the  defendant  any  such 
right  as  is  sought  to  be  established.  There 
is  no  authority  for  saying  that  the  defendant 
had  such  a  prescriptive  right,  nor  do  I  see 
any  principle  upon  which  the  defendant 
can  have  a  right  to  use  the  water  which  falls 
on  the  plaintiff's  land.  Because  the  plaint* 
iff  in  the  enjoyment  of  his    property  bad 
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allowed  the  water  to  remain  there,  he  is  not 
bound  to  continue  to  Ho  so,  nor  does  he 
thereby  give  the  defendant  a  right  to  ihe 
use  of  the  water.  The  authorities  both  here 
and  in  England  are  opposed  to  that.  We 
see  no  ground  upon  which  the  Lower  Appel 
late  Court  was  justified  in  holding  that  the 
defendant  had  a  right  to  this  water,  and  that, 
therefore,  the  plaintiff  had  no  right  to  erect 
a  bund,  and  th  it,  we  understand,  was  the 
ground  of  its  decision. 

#The  plaintiff  is  entitled  to  erect  a  bund 
on  bis  own  land,  although  he  may  by  so 
doing  prevent  the  water  collected  there  from 
(lowing  into  the  defendant's  land.  He  must 
take  care  he  does  not  exceed  the  right  he  is 
declared  entitled  to,  as  he  may  subject  him- 
self to  proceedings  for  doing  so. 

We  reverse  the  decrees  of  both  Lower 
Courts  with  co-ts  throughout,  and  declare 
that  the  plaintiff  is  entitled  in  the  terms 
above  mentioned. 


The  29th  April  1870. 

Present : 

The  Hon'hle  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Market-value  of  property— Plaint— Stamp— Ap- 
peal—Act XXVI.  of  1867— Sections  3X  *&<!  #> 
Act  VIII.  of  1859. 

Case  No.  2665  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  West  Burdwan,  dated  the 
1 6th  August  i86q,  affirming  a  decision 
of  the  Mwnsiff  of  Sonamookhy,  dated 
the  14th  Juy  i86g. 

Modhoosoodun  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Ryemonee  Dassee  and  another  (two  of  the 
Defendants),  Respondents. 

Baboo  Doorga  Doss  Dull  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondents. 

Clause  3,  Note  (6),  Article  u,  Schedule  B  of  Act 
XXVI.  of  1^67.  which  authorizes  a  Court  to  direct  a  local 
or  other  investigat'on  as  to  the  market- value  or  annual 
profits  of  any  property,  does  not  restrict  the  Court 
to  an  Amcen's  report  in  the  matter,  but  allows  the 
Court  the  benefit  of  an  Ameen's  investigation  as  is 
provided  for  in  other  matters  in  the  Code  of  Civil  Pro- 
cedure. 

The  law  which  provides  that  the  decision  of  a  Court 
as  to  the  market-value  or  annual  proHts  of  pn  p  ,-rty 
rn  suit  shall  be  final,  repeals  by  implication  the  pro- 
visions in  Sections  31  and  36  of  Act  VIII.  of  1  5Q, 
whereby  an  appeal  is  a' I  »wed  from  the  ord**r  of  a  first 
Court  rejecting  a  plaint  for  improper  valuation. 

Vol.  XIII. 


Hobhouse,  J. — Wk  think  that  the  Ju  ige 
was  right  in  this  instance.  The  plaintiff 
sued  averring:  that  the  value  of  his  suit  was 
represented  by  a  certain  sum.  The  Judge 
of  the  first  Court  directed  the  plaintiff,  the 
valuation  of  the  property  being  disputed  by 
the  defendant,  to  deposit  the  fees  necessary 
for  the  enquiry  provided  for  by  the  no'e  to 
Article  1 1,  Clause  3.  Note  (b).  Schedule  B,  Aft 
XXVI.  of  iSf>7.  "The  plaintiff  refused  to  de- 
posit the  fees  in  question,  and  elected  raiher 
to  rely  on  certain  witnesses  whom  he  adduc- 
ed to  prove  the  valuation  in  question.  The 
Court  found  that,  even  upon  the  evidence 
of  those  witnesses,  the  plaintiff  had  under- 
valued his  suit,  and  therefore  rejected  the 
plaint. 

The  plaintiff  appealed  to  the  Judge,  and 
the  Judge  held  that  the  order  of  tne  Court 
below  was  final,  and  rejected  the  appeal. 

We  think  the  Julge  was  right.  The 
law  siys  that  "In  order  to  ascertain  the 
*'  market-value  or  the  annual  net  profits  of 
"  any  properly  in  suit,  the  Court  may, 
'•  either  of  its  own  motion,  or  on  th°  ap- 
*'  plication  of  any  party  of  the  suit,  issue 
4  a  commission  to  any  person  directing  him 
•'  to  make  such  local  or  oiher  investigation 
•'  as  may  be  necessary,  and  to  report  thereon 
i4  to  the  Court,  and  the  decision  of  the  Court 
*'  as  to  the  market-value  or  annual  net 
"  profits  shall  be  final." 

We  do  not  understand  that  the  LegislaUre 
mere  intended  to  res  rict  the  Couit  in  the 
matter  of  such  investigation,  so  that  it  could 
only  take  the  Ameen's  report  in  such 
matter,  but  evidently  the  Legislature  there 
intended  to  give  the  Court  benefit,  if  it  so 
chose,  of  the  result  of  an  Ameen's  inves  i- 
gation  such  as  is  provided  for  in  other 
matters  in  the  Code  of  Civil  Procedure. 
But  what  the  Legislature  does  in  so  many 
words  say  is  that  "  the  decision  of  the 
Court  as  to  th?  market- value  or  annual  net 
profits  shall  be  final."  About  these  words, 
and  the  meaning  of  them,  there  cannot,  we 
think,  be  any  reasonable  dispute. 

Then  the  pleader  for  the  special  appellant 
states  that  there  is  no  decision  upon  this 
point.  This,  however,  is  an  error  of  fact. 
Because  what  the  Court  has  done,  and  what 
indeed  the  special  appellant  complains  of, 
is  that  the  Court  has  found  that  his  suit 
was  under-valued,  and  that  undervaluation 
could  only  have  reference  either  to  the 
market-value  or  to  the  matter  of  the  annual 
net  profits;  because  it  is  one  or  other  of 
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those  facts  which  is  the  measure  of  the 
valuation  at  which  any  particular  suit  is 
to  be  assessed. 

The  pleader,  however,  refers  us  to  cer- 
tain Sections  of  Act  VIII.  of  1859,  name- 
ly, Sections  31  and  36,  which  provide  that 
when  the  first  Court  has  rejected  a  plaint 
for  improper  valuation,  then  an  appeal  shall 
lie  from  the  order  of  that  Court  to  the 
Court  to  which  it  is  subordinate.  No  doubt 
those  Sections  do  so  provide.  But  the 
Section  of  the  Act  which  is  passed  at  a 
later  period  provides  exactly  the  contrary, 
and  of  course  by  implication  the  Section 
of  the  first  Act  is  repealed  by  the  provisions 
of  the  last  Act. 

We  think  the  Judge  is  right,  and  we 
dismiss  the  appeal  with  costs. 

I  may  add  that  in  the  decision  of  a 
cognate  matter,  which  will  be  found  in  page 
1  of  the  Special  Number  of  the  Weekly 
Reporter,  a  Bench  of  five  Judges  of  this 
Court  held  that  where,  as  in  this  case,  the 
plaintiff  had  refused  to  obey  the  order  of 
the  Court  in  the  matter  of  a  Civil  Ameen's 
proceeding  and  investigation,  it  was  held 
that,  in  reality,  he  was  in  default,  and  his 
suit  should  have  been  and  was  properly 
dismissed  for  default,  and  no  appeal  or 
special  appeal  lay  against  the  order  of  the 
Court  dismissing  the  plaintiff's  suit,  and 
that  his  only  remedy  was  by  way  of  re- 
view. 


The  2nd  May  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and'F.  A.  Glover, 

Judges. 

Section  159,  Code  of  Civil  Procedure— Abscond- 
ing witness — Court's  discretion. 

Case  No.  251  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  the  24- 
Pergunnahs,  dated  the  26th  November 
i86g,  affirming  a  decision  of  the  Moons  if 
of  Baraset,  dated  the  25/h  February  /86p. 

Kalee  Dass  Chuckerbutty  (Plaintiff), 
Appellant, 

versus 

Eshan  Chunder  Chatter jee  and  others 
Defendants),  Respondents. 


Baboo  Gopeenath  Banerjee  for  Appellant. 

Baboo  Oopendro  Chunder  Bose  for 
Respondents. 

A  Court  is  not  competent  to  issue  the  proclamation 
and  attachment  mentioned  in  Section  150,  Code  of  Civil 
Procedure,  unless  it  is  proved  to  its  satisfaction  that  the 
evidence  of  the  witness  is  material,  and  that  he  is 
avoiding  the  summons  ;  and  after  these  circumstaoces 
have  been  shown,  it  is  a  matter  of  discretion  to  issue  the 
proclamation  and  attachment,  and  after  issue  to  let  the 
case  stand  over. 

Jackson,  J. — The  ground  of  special  appeal 
relied  upon  in  this  case  is,  that  certain  wit- 
nesses named  by  the  plaintiff  had  been  sum- 
moned to  appear  and  give  evidence,  and  that, 
on  the  application  of  the  plaintiff,  these 
witnesses  not  having  appeared,  and  procla- 
mation having  issued  requiring  their  attend- 
ance, they  still  failed  to  attend,  and  the 
plaintiff  then  applied  for  the  attachment  of 
their  property.  The  complaint  is  that  that 
attachment  was  not  ordered. 

Section  159,  Code  of  Civil  Procedure, 
provides :  "  If  the  summons  for  the  attend- 
"  ance  of  any  person,  either  to  give  evidence 
"or  to  produce  a  document,  cannot  be 
"  served  in  either  of  the  ways  hereinbefore 
"  specified,  the  Court  on  being  certified 
"  thereof  by  the  return  of  the  serving-officer. 
"  and  upon  proof  that  the  evidence  of  suck 
"  witness,  or  the  production  of  the  document 
"  is  material,  and  that  the  zcitness  or  other 
"  person  absconds  or  keeps  out  of  the  way 
"for  the  purpose  of  avoiding  the  service 
"  of  the  summons,  may  cause  a  proclamation 
"  requiring  the  attendance  of  such  person  to 
"  give  evidence  or  produce  the  document,  at 
"  a  time  and  place  to  be  named  therein,  to  be 
"  affixed  in  some  conspicuous  place  upon 
"  his  house  or  place  of  abode,  and  if  such 
"  person  shall  not  attend  at  the  time  and 
"  place  named  in  such  proclamation,  the 
"  Court  may,  at  the  instance  of  the  party 
"  on  whose  application  the  summons  was 
"  issued,  make  an  order  for  the  attachment 
"  of  the  moveable  and  immoveable  property 
"  of  such  person,"  &c. 

Now,  the  Court  is  absolutely  incompetent 
to  make  either  of  these  orders  unless -the 
two  matters  named  have  been  proved  to  its 
satisfaction,  namely,  that  the  evidence  of  the 
witness  is  materia],  and  that  he  is  keeping 
out  of  the  way  for  the  purpose  of  avoiding 
the  service  of  the  summons;  and  even  if 
thee  circumstances  have  been  shown,  it  is 
entirely  a  matter  of  discretion  with  the 
Court  to  issue  that  proclamation  and  attach- 
ment, and  further,  after   issue  thereof,  to 
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order  the  case  to  stand  over.  It  is  not 
shown  in  this  case  that  any  proof  of  the 
kind  required  by  the  Section  was  submitted 
to  the  Court.  It  is  clear,  therefore,  that 
the  omission  of  the  Court  to  do  these  things 
can  be  no  ground  of  special  appeal.  The 
Special  appeal  is  dismissed  with  costs. 

Glover,  J. — I  concur. 


The  2nd  May  1870. 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Section  33,  Act  X.,  1859— Jurisdiction— Res 

judicata. 

Case  No.  2840  of  1869. 

Special  Appeal  from  a  decision  passed  by 
/he  Subordinate  Judge  of  Purneah,  dated 
J  he  2jrd  September  1869,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  29th  May  1869. 

Hur  Lall  Shaha  (Plaintiff),  Appellant, 

versus 

Tirthanund  Thakoor  and  others  (Defendants), 

Respondents. 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellant. 

Baboo  Tarucknath  Sein  for  Respondents. 

Plaintiff,  as  the  purchaser  of  a  resumed  milik,  ejected 
the  defendants  who  brought  asuit,  under  Section  23,  Act 
X.  of  1 2*5*),  to  recover  possession  on  the  ground  that  they 
held  under  a  pottah  from  plaintiff's  vendors,  and  that 
the  period  of  thepottah  had  not  expired.  The  Collector 
found  their  plea  good  and  restored  them  to  possession. 
Plaintiff  then  brought  the  present  suit  to  set  aside  the 
pottah  and  recover  possession. 

Held  that  the  question  between  the  parties  having 
been  already  determined  by  the  Collector  who  had  juris- 
diction, it  was  a  res  judicata. 

Loch,  J. — The  plaintiff  in  this  case  is  the 
proprietor  of  a  resumed  milik  which  he  pur- 
chased from  the  former  owners  in  1274  by  a 
private  sale.  He  took  possession  and  ejected 
the  defendants,  who  brought  a  suit,  under  the 
provisions  of  Section  23,  Act  X.  of  1589,  to 
recover  possession  on  the  ground  that  they 
held  the  land  under  a  pottah  from  the  plaint- 
iff's vendors,  and  that  the  period  of  that 
pottah  had  not  expired.  The  Collector  found 
that  they  held  the  land  under  a  pottah  as 
alleged  by  them,  and  directed  that  they 
should  be  restored  to  possession. 


The  plaintiff  brings  the  present  suit  to  re- 
cover possession  of  the  land,  and  to  set  aside 
the  pottah  propounded  by  the  defendants. 
The  first  Court  gave  him  a  decree.  But  the 
Lower  Appellate  Court  held  that  the  question 
between  the  parties  could  not  be  disposed  of 
by  the  Civil  Court,  that  it  had  already  been 
disposed  of  by  the  Revenue  Court,  and  that 
the  Civil  Court  could  not  interfere. 

The  plaintiff  comes  up  in  special  appeal, 
and  in  support  of  his  application  quotes 
a  judgment  of  the  Full  Bench  reported  in 
the  7th  Weekly  Reporter,  page  186,  but  we 
think  that  that  judgment  is  not  applicable 
to  the  present  case.  In  that  case  there  had 
been  no  trial  in  the  Collector's  Court,  and 
what  appears  to  have  been  decided  then  was 
that  if  a  tenant,  on  the  plea  of  having  been 
illegally  ousted,  did  come  under  the  pro- 
visions of  Section  23  to  recover  possession, 
such  an  action  would  be  looked  upon  as  a 
possessory  action;  but  where  he  came  in 
upon  his  title  and  sought  to  recover  pos- 
session on  proof  of  his  title,  he  might  bring 
such  an  action  in  the  Civil  Court. 

Another  case  decided  by  the  Full  Bench 
and  reported  in  the  9th  Weekly  Reporter,  page 
513,  has  been  shown  us  by  the  respondent,  and 
that  appears  to  meet  this  case.  There  it  was 
ruled  that  if  a  tenant  come  into  the  Collector's 
Court,  under  Section  23,  seeking  to  be  re- 
stored to  possession  on  the  plea  of  illegal 
ejectment,  then  the  question  as  to  the  deter- 
mination of  his  tenancy  would  have  to  be 
enquired  into,  and  if  it  had  terminated  he 
would  not  be  entitled  to  recover  possession. 
Now,  that  was  the  question  in  the  present 
case  which  was  decided  in  the  Collector's 
Court.  The  defendants  asked  in  that  case  to 
be  restored  to  possession  because  their  lease 
had  not  expired  ;  and  it  was  necessary  to  try 
the  point  whether  their  lease  had  or  had  not 
expired  before  they  would  be  entitled 
to  recover.  The  Collector  tried  that  point, 
found  that  their  lease  had  not  expired, 
and  that  it  was  a  valid  lease,  and  therefore 
put  them  back  into  possession.  The  ques- 
tion which  the  plaintiff  now  asks  us 
to  try  is  the  very  same  question  as  was 
tried  by  the  Collector.  There  is  no 
denial  as  to  plaintiff's  proprietary  right 
on  the  part  of  the  defendants,  and  the 
only  obstacle  to  plaintiff's  obtaining  khas 
possession  of  the  land  in  dispute  is  the  lease 
which  the  defendants  have  propounded  and 
which  has  been  already  found  by  the  Collect- 
or to  be  a  valid  lease  the  period  of  which 
has  not  expired. 
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This  question  having  already  been  detei- 
mined  by  the  Collector,  who  had  jurisdiction 
to  try  it,  and  who>e  Court  was  a  Couit  of 
concurrent  jurisdiction,  1  think  that  it  is  not 
now  again  open  for  trial  in  the  Civil  Court, 
and  therefore  the  ju  igment  of  the  Lower 
Appellate  Court  must  be  upheld,  and  the 
special  appeal  dismissed  with  costs. 

Hobhouse,  J. — I  am  of  the  same  opinion. 
I  have  r\)  sort  of  doubt,  but  thai  ihe  question 
before  us  is,  in  reality,  a  res  judicata.     The 
cause   of  ac.ion   was  mutatis  mutandis    the 
same,  the  parties  were  the  same,  the  subject- 
matter  was  the  same,  and  in  my  judgment 
the  Revenue  Court  which  passed  the  decision 
of  the  2nd  September  1868  was  a  competeni 
Court   to  pass  the   decision  upon   the    sai ' 
subject-matter.     The   cause   of  action   was, 
as   it   is    now,   so   far   as   the   plaintiff  was 
concerned,  that  the  defendant  set  up  a  pottah 
said   to   have   been   given    to   him    by   the 
former   proprietors   of   the   estate,  the  term 
of  which  had  not  expired,  and  which,  if  it 
was   a   true   pottah,    admittedly   barred    the 
plaintiff  from  obtaining    khas  possession  01 
the  land.     The  parties  were  admittedly  the 
same.      The   subject-matter  was,  upon  the 
decision  of  the   Collecor   which    has   been 
read  out  to  us  exactly  the  same.  Tne  plaintiff 
in  that  suit,  who  is  the  defendant  in  this  suit, 
set  up  an  illegal  ejectment  on  this  ground  ; 
— he   said    that   the   ejectment  was   illegal, 
because  he  was  entitled  to  hold  over  until 
the    expiry    of    the    pottah    given    by   t»  e 
fofmer  mdiks.     The  defendant  who  is  now 
the  plaintiff  in  this  case  denied  then,  as  he 
denies   n«»w,   that   the    pottah    was    a    true 
pottah.   and    admitted    then,   as   he    admits 
now.  that  if  it  was  a  true  pottah,  the  present 
defendants  were  entitled  to  hold  over  under 
it,  and  were  entitled  to   regain  possession, 
because   the   term   of   it   had    not   expired. 
The  point  before  the  Collector  was,  under 
the    Full     Bench    ruling    at    pige    513.    g 
Weekly   Reporter,  which  Mr.  Justice  Loch 
has  quoted,  the  point  of  illegal  ej»  ctmeni ; 
and   in  order  to  determine  that  point,  the 
Collecor  was  obliged  to  determine,  in  faci 
he  had    nothing   else   to   determine   except 
the  fact  as  to  whether  or  not  the  then  plaint- 
iffs,   who    are    now    the    defendants,    had 
received  from  the  former  malik  the  pottah 
then   as   now   in   question.     The    Collet  t-  r 
could  not  determine  that  the  ejectment  in 
the   former   suit   was   illegal    until    he   had 
determined    that    the     pottah,     which     the 
present    plaintiff    now    denies,    was   a   true 
pott  in.     He  had.  therefore,  obviously  juris- 
diction  to   determine  whether    that    pottah 


was  a  true  poitah  or  not.  Having  juris- 
diction, he  did  determine  that  the  pottah 
was  a  good  one,  and  determined  it  as  between 
the  parties  now  before  us.  This  being  so, 
the  Collector  did,  i  think,  determine  in  the 
suit  of  1S6S,  and  had  jurisdiction  to  deter- 
mine the  very  point  now  in  question  before 
us,  and  so  the  matter  is  res  judicata* 


The  2nd  May  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Delivery  of  possession— Resistance — Sections 
264  and  269,  Civil  Procedure  Code. 

In  the  Matter  of 

Syud  Wajed  Hossein  and  another, 

Petitioners^ 

versus 

Moulvie  Abdool  Kadir  and  others.  Opposite 

Party. 

Mr.  C.  Gregory  and  Baboo  Onookool  Chun- 
der  ftlookerjce  and  Moonshee  Mahomed 
Vusu/iox  Petitioners. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Opposite  Party. 

Delivery  of  possession,  under  Section  264,  Code  of 
Civil  Procedure,  is  complete  as  soon  as  the  steps  pre- 
scribed by  that  Section  have  been  taken  ;  and  any  subse- 
quent a£t  of  resistance  on  the  part  of  the  claimant  to  the 
hnd  is  n«»t  the  resistance  or  obstruction  referred  to  in 
Sertion  269,  and  can  in  no  way  pive  the  Court  a  right  to 
interfere  in  the  summary  way  provided  by  that  Section. 

Markby y  J. — This  is  a  case  in  which  Mr. 
Gregory  obtained,  on  behalf  of  Wajed 
Hossein  and  Mussamut  Matiam,  a  rule, 
undt-r  Section  15  of  the  Charier  Aft,  call- 
ing upon  certain  per.-ons  to  show  cause  why 
the  order  of  the  Subordinate  Judv:e  of  Gya, 
dated  the  6th  January  1867,  should  not  be 
set  a>ide  on  the  ground  that  that  order  was 
made  without  juriadL  tion. 

It  appears  that  a  decree  was  obtained 
against  one  Zore  Narain  on  the  27th  August 
1 86 1,  and  under  that  decree  certain  proper- 
ties were  attached. 

On  the  nth  June  1869,  Syud  Wajed 
H<»sein  and  MussAtnut  Maiiarn  applied,  un- 
der  Section  246  of  the  Code  of  Civil  Proce- 
dure, for  release  of  8  annas  of  that  pro- 
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perty  on  the  ground  that  ihey  were  purchas- 
ers of  that  share  under  a  bill  of  sale,  dated 
the  15th  May  1868. 

The  Subordinate  Judge,  without  making 
my  enquiry,  dismissed  the  application  upon 
the  statements  made  in  it.  He  says  tha; 
it  is  admitted  on  the  pedtion  itself  by  tht- 
applicanis  that  the  judgment- debtor  had 
some  interest  in  the  property,  and  iherrfoie 
he  considers  that  as  to  that  interest,  what 
ever  it  may  be.  the  sale  ought  to  ptoceed. 
This  was  clearly  a  wrong  mode  of  dealing 
with  the  application,  but  that  is  not  the 
question  now  before  us. 


On  the  20th  July  1869,  the  sale  of  wha* 
are  the    rights   and    interests   of   the    judg- 
ment-debtor in  the  property  took  place,  t Mo- 
saic was  then  confirmed,  and  the  sale-cerifi- 
caie  handed  over  10  tue  purchaser;  and  on 
the  t8th  September   1869,  this  being  a  pio 
petty  which  "was  in  the  occupancy  of  ryots, 
possession    was   given    in   the    manner    pre- 
scribed by  Section   264,  that  U  to  say,   by 
affixing  a  copy  of  the  certificate  of  sale  in 
some  conspicuous    place  on   the    land,  and 
proclaiming   to   the   occupants   of   the    pro 
perty  in    the    usual    manner   that   the    right, 
title,  and  inteiot  of  the  defendant  had  been 
transferred  to  the  auction-purchaser. 

On  the  6th  November  1869,  the  auction- 
purchaser  made  an  application  to  the  Subor 
dinate  judge,  stating  that   he  had  been  put 
in  possession  in  the  manner  above  stated  ot 
the   whole    16   annas  of   the    property,    bu: 
that  when  he  went  to  collect  the  rents  o»» 
the   15th   October,  he    was    resisted    in    so 
doing  by  Wajed  Hossein  and  Mussamut  Ma- 
riam,  who    have  obtained   this  rule.     Upon 
this  application,  the  Subordinate  Judge  made 
an  order  thai  the  case  should  be  rrg  stered. 
numbered,  and  set  down  for  hearing  as  a 
regular  suit  under  the  provisions  of  Section 
229,  the  auction-purcnaser  being   made   tht 
plaintiff;    but,    subsequently,    on     the    6tn 
January    1870,  another  order  was  made  in 
winch   the  Subordinate   Judge   found    as   a 
fact  that  the  delivery  of  possession   to  tht 
auction-purchaser  was  made,  but  staled  that 
the  order    directing  the  investigation  of  the 
cise,  under  Section   229,  ought  actually  10 
have  been   made    under    Sections   268   arM 
269,  and  therefore,  proceeding  under  those 
Sections,  the  Subordinate  Judge   finds  that 
tue  application  was  within  time,  and  directs 
tiat,  for  the   reasons  he  had  given,  the  auc- 
tion-purcnaser    should     be    maintained     in 
possession,    that   the   opposite   party   (/.    e., 


Wajed  Hossein  and  Mussamut  Mariam,) 
shoul  I  not  interfere  with  it,  but  should  be 
at  full  liberty  to  seek  their  remedy  by  a 
regular  suit. 

The  substantial  question  which  is  argu- 
ed before  us  is  whether  or  not  this  last 
order  of  the  Subordinate  Judge  was  made 
without  jurisdiction,  and  it  appears  to 
me  that  all  the  giounds  taken  before  us 
come  back  to  this  single  point,  viz  ,  that  t'»e 
auction  purchaser  having  been  found  to. have 
had  possession  delivered  10  him  as  directed 
bv  Section  264,  the  Subordinate  Judue  was 
functus  officio  and  could  make  no  further 
oder  turner  Section  269.  which,  as  Wajed 
Ho~sein  and  Mussamut  Miriam  contend, 
reters  only  to  any  obstruction  offered  to  pro- 
ceedings under  Section  264. 

I    think    that    comparing    these  .Sections 
together,     and     looking    to    the    scope    of 
the    law    in    this    matter,     this    contention 
is    runt.      I    have    already    said    that    this 
is  a   case   in    which   possession   was  given, 
not    by    putting   the   parties    in   actual    pos- 
session of  the  land  itself,  but  by  proclaim- 
ing  and    giving    notice    to  the   ryots   under 
Section  264.     Then  Section  269  says:  "If 
■'  it  sh  11  appear  that  the  resistance  or  ob- 
M  suuUion  to  the  delivery  of  possession  was 
*■  occasioned  by  any  person  o  her  than  the 
"  defendant,"   investiguion    mav    be    made, 
and  such  order  as  the  Court  thinks  fit  passed 
thereupon.     Now,  the  question  turns    upon 
what   is   meant  bv  the   words  '*  delivery  of 
possession"    in    this    Section.     1    think    it 
must  be  taken  that   the  delivery  of  posses- 
sion was  complete  as  soon  as  the  steps  pre- 
scribed by  Section  264  had  been  taken,  and 
that  any  subsequent  act  on  ihe  put  of  the 
claimant  to  ihe  land  would  not  be  resistance 
or  obsiruction  to  the  delivery  of  possession 
ieferred  to  in    Section   269,  but    would   be 
altogether    a   new    disturbance    which    may 
very  well  give  the  auttiun-purchaser  a  cause 
of  action  again>t  the  peisni  who  committed 
the  act,  but  could  in  no  way  give  a  right  10 
the    Court    to    inteifere    in    tue    summary 
way  laid  down  by  Section  209.     I  think  all 
that   was    intended    by   Section   269   was  to 
give  power  to  the  Coun  to  carry  oui  proceed- 
ings in  execution  to  a  determination,  and  I 
mink  that  as  soon  as  possession  was  deliver- 
ed in  the  manner  prescribed  by  Section  264, 
ho>e  proceedings  terminated,     li  seems  to 
me  that  thi>  is  clearer  slid  when  we  compare 
the  analogous  proceeding  of  putting  a  plaint- 
iff in  possession  who  has  obtained  a  decree  to 
1  e cover    immoveable    property.     It    is    not 
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probable  that  the  Court  would  have  more 
extensive  power  in  the  case  of  a  person 
who  is  a  purchaser  at  auction  than  in  the 
case  of  a  person  who  has  successfully  obtain- 
ed a  decree  for  possession  in  a  suit  brought 
for  that  purpose;  but  under  Sections  226, 
227,  and  229,  which  are  analogous  Sections 
to  these,  it  is  quite  clear  that  the  only  case  in 
which  a  Court  can  interfere  is  where  there 
is  obstruction  to  the  execution  of  a  decree. 
That  is  the  expression  used,  and  the  Sections 
are  limited  to  any  case  of  resistance  ofFeied 
while  the  decree  is  in  the  course  of  execu 
tion.  I  think,  therefore,  that  the  obstruc- 
tion which  took  place  on  the  15th  October 
was  not  an  obstruction  which  gave  the 
Court  any  power  to  interfere  in  the  summary 
manner  as  provided  in  Section  269. 

The  only  other  question  which  we  have 
to  consider  is,  whether  we  have  a  right  to 
interfere  in  this  case  under  Section  15  of  the 
Charter  Act.  I  adhere  to  the  practice  of 
this  Court  laid  down  in  Weekly  Reporter, 
Volume  IX.,  page  387,  that  this  Court  ought 
only  to  interfere  on  the  ground  that  the 
Lower  Court  has  exercised  a  iurisdiction 
which  it  does  not  possess,  or  has  declined  to 
exercise  a  jurisdiction  which  it  does  possess, 
and  I  also  think  that  we  ought  to  construe  the 
jurisdiction  of  the  Courts  below  in  these 
matters  liberally ;  but  at  the  same  time  it 
seems  to  me,  as  has  been  pointed  out  by  Mr. 
Justice  Bayley  in  the  course  of  argument, 
that  the  words  of  this  Section  are  very  wide, 
and  that  it  gives  to  the  Court  a  general 
power  of  superintendence  not  in  any  way 
defining  where  the  Courr  should  or  should  not 
exercise  that  power.  This  seems  to  me  to 
be  a  case  in  which  we  ought  to  interfere.  For 
reasons  which  I  have  given  above,  it  is 
clear  that  the  Subordinate  Judge  had  no  juris- 
diction, and  has  made  an  order  which  is  not 
only  without  jurisdiction,  but  has  an  import- 
ant effect  on  the  rights  of  the  parties ;  for 
the  result  of  that  order  is  that  in  any  future 
proceeding  which  may  be  taken,  the  auction- 
purchaser  would  be  the  defendant  with  all 
the  presumptions  in  favor  of  a  defendant, 
whereas  Wajed  Hossein  and  Mussamut  Mad- 
am will  be  the  plaintiffs,  although  they  have 
undoubtedly  been  in  possession,  and  never 
had  an  opportunity  of  proving  that  their  title 
to  possession  was  a  good  one,  and  although 
they  have  never  been  ousted  from  possession 
by  any  legal  process. 

I  think,  therefore,  that  we  are  justified  in 
interfering  in  this  case  under  Section  15  of 
the  Charter  Act,  and  we  accordingly  set  aside 


the  order  of  the  Subordinate  Judge,  dated 
the  6th  January  1870,  as  passed  without 
jurisdiction.  Wajed  Hossein  and  Mussamut 
Ala  Ham  who  have  obtained  this  rule  will  be 
entitled  to  their  costs,  which  are  fixed  at  five 
gold  mohurs. 

Bayley,  J. — I  am  of  the  same  opinion. 


The  3rd  May  1870. 

\P resent: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Custom—Special  appeal— Hoondees— Notice  of 
dishonor— Banking— Law  of  Merchants. 

Case  No.  2699  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  i$th 
August  i86g%  affirming  a  decision  of 
the  Subordinate  Judge  of  that  Dislrul, 
dated  the  /6th  July  1868. 

Syud  Ali  (one  of  the  Defendants), 
Appellant. 

versus 

Gopal  Doss  (Plaintiff),  Respondent. 

Messrs.  J.  W.  B.  Money  and  C.  Gregory 
and  Moonshee  Mahomed  Yusuf  for  Ap- 
pellant. 

Mr.  J.  T.  Woodroffe  and  Baboos  Romesh 
Ch  under  Mitter  and  Mohesh  Chnnder 
Choivdhry  for  Respondent. 

A  finding-  upon  a  question  of  custom  after  froing  into 
evidence,  is  a  finding  on  a  question  of  fact  with  which 
the  High  Court  cannot  interfere  in  special  appeal. 

A  promise  to  pay  endorsed  upon  a  hoondce  after  it 
had  been  dishonored,  though  not  amounting  to  a 
waiver  of  notice,  was  held  to  be  good  and  sufficient 
evidence  that  the  endorser  had  received  notice  that  the 
bill  had  been  dishonored. 

The  Law  of  Merchants  is  not  applicable  to  Rankiag 
transactions  in  the  Mofussil. 

Kemp,  J. — This  case  was  remanded  on 
the  loin  June  1869  by  Justices  Kemp  and 
(ilover.  The  history  of  the  case  is  stated 
very  fully  in  the  order  of  remand,  and  it 
will  be  unnecessary  to  repeat  it  here.  The 
Judge  was  directed  to  find  whether  the 
notice,  if  any  notice  was  given  at  all,  had 
been  given  within  a  reasonable  time,  and 
then  proceed  to  try  if  necessary,  whether, 
finding  that  it  had  not  been  given  within  a 
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reasonable  time,  the  endorser,  the  special 
appellant  now  before  us,  has  been  subject 
to  injury  or  to  material  risk  of  injury.  He 
was  directed  to  decide  the  case  according 
to  the  usage  amongst  merchants  of  the  city 
of  Patna.  His  attention  was  further  di- 
rected to  another  point  in  the  case,  namely, 
whether,  owing  to  the  fact  of  the  plaintiff's 
having  recovered  500  rupees  from  the 
acceptors  of  the  bills,  he  has  by  such  con- 
duct discharged  the  endorser  from  all  lia- 
bility. The  parties  were  given  an  oppor- 
tunity of  adducing  further  evidence  on  these 
points. 

On  remand,  the  Judge,  Mr.  Ainslie, 
after  laying  down  the  three  issues  upon 
which  the  case  had  been  remanded  by 
this  Court,  observes  that .  evidence  of 
custom  had  been  taken  by  him.  that  the 
appellant  had  examined  three  bill-brokers 
and  the  gomashta  of  a  trader  who  does 
some  business  in  noon  dees,  and  that  the 
plaintiff,  respondent,  had  examined  the 
gomashtas  of  five  of  the  principal  bank- 
ing firms  in  Patna,  as  well  as  Narain  Doss 
who  is  himself  a  banker.  The  Judge 
found  that  the  evidence  of  the  defendant, 
special  appellant,  did  not  establish  that  a 
hoondee  must  be  presented  on  due  date, 
and  that,  on  failure  of  payment,  immediate 
notice  of  dishonor  must  be  given  to  the 
endorser  in  order  to  charge  him  with  it. 
The  Judge  proceeds  to  analyse  the  evidence 
on  this  point.  The  evidence  for  the  plaint- 
iff, the  respondent  before  us,  was  to  the 
effect  that  nothing  could  operate  to  discharge 
the  endorser  but  the  production  of  the 
khoka  or  paid  hoondee.  The  Judge  ob- 
serves that  the  special  appellant  had  at- 
tempted to  shake  tha  credit  of  the  witnesses 
for  the  respondent  by  showing  that  they 
held  a  meeting  to  discuss  this  case,  on 
receiving  summons  to  attend  and  give  evi- 
dence. The  Judge  thought  that  although 
it  was  admitted  that  they  had  consulted 
together,  he  ought  not  to  reject  the  evidence 
of  the  managers  of  the  principal  banks  in 
Patna  as  untrue,  because  they  met  to 
consider  a  question  in  which  doubtless  they 
were  all  much  interested,  though  they  had 
no  direct  concern  in  the  case  before  the 
Court.  The  Judge  goes  on  to  say  that 
the  evidence  is  not  "  cut  to  one  pattern/' 
and  that  he  sees  no  reason  to  believe  that 
the  witnesses  are  not  speaking  according  to 
their  personal  knowledge,  or  that  they  are 
speaking  any  thing  but  the  truth.  The 
result  was  that  the  Judge  found  that  it  was 
the  custom  in  the  case  of  merchants'  hoon- 


dees  for  the  agent  to  return  the  bill  to  the 
endorser  within  a  time  not  exceeding  25 
days  from  due  date.  One  of  the  witnesses 
would  extend  that  period  to  2  or  2  J-  months, 
but  the  Judge  thinks  that  taking  the  whole 
of  the  evidence  into  consideration,  he  was 
warranted  in  assuming  that  25  days  was 
the  proper  limit.  He  also  found  that  ac- 
cording to  the  custom  of  Patna  merchants 
in  respect  of  merchants'  hoondees,  there 
had  been  no  unreasonable  delay  in  this 
case  in  giving  the  endorser  notice  that 
the  hoondee  had  been  dishonored,  and  he 
also  found  that  the  sum  of  500  rupees 
which  had  been  paid  in  part  was  not  a  pay- 
ment such  as  to  release  the  endorser  from 
further  liability.  He.  therefore,  decided 
against  the  special  appellant. 

In  this  special  appeal,  the  special  appel- 
lant has  been  represented  by  Mr.  Money 
and  the  special  respondent  by  Mr.  Woodrofle. 
Mr.  Money's  first  contention  was  that  the 
custom  must  be  governed  by  the  law  of  the 
place  where  the  payment  is  to  be  made,  and 
therefore  that  the  custom  must  be  found  in 
this  case  not  on  the  evidence  of  Patna  mer- 
chants but  on  the  evidence  of  Calcutta  mer- 
chants, Calcutta  being  the  place  of  payment. 
He  then  referred  to  what  he  termed  the  Law 
of  Merchants  which  he  said  was  applicable 
to  the  whole  world.  This  plea,  I  may  ob- 
serve, is  not  taken  in  the  grounds  of  special 
appeal.  It  is  now  raised  for  the  first  time  by 
the  learned  Counsel,  and  it  is  sufficient 
therefore  to  say,  first,  that  it  was  not  taken 
in  special  appeal ;  secondly,  that  the  Law  of 
Merchants  is  not  applicable  to  Mofussil  trans- 
actions of  the  nature  of  the  present  one,  if 
even  it  is  applicable  to  India  at  all,  of  which 
I  have  some  doubts;  and,  thirdly,  that  this 
plea  comes  with  a  bad  grace  from  the  special 
appellant,  inasmuch  as  he  himself  cited 
and  examined  witnesses  resident  at  Patna 
for  the  purpose  of  proving  the  custom  exist- 
ing at  Patna.  He  cannot,  therefore,  be 
allowed  now  to  turn  round  and  say  that  the 
custom  ought  to  have  been  proved  by  wit- 
nesses residing  in  Calcutta. 

Mr.  Money  then  contended  that  the 
evidence  of  the  promise  on  the  part  of  the 
endorser  to  pay  the  money  was  not  to 
be  relied  upon;  that  one  of  the  wit- 
nesses was  a  discharged  servant  of  the 
special  appellants,  and  that  the  other  wit- 
ness was  not  a  man  on  whose  evidence  any 
faith  could  be  placed.  No  particular  reason 
is,  however,  given  by  the  learned  Counsel 
,  for  this  statement.     The  learned  Counsel 
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also  seems  to  be  of  opinion  that  the  Judge- 
had  decided  the  qu -stion  of  custom  amongsi 
Beparees  than  to  me  cusiom  amongst  maha- 
juns,  and  that  there  had  bern  no  inquiry  on 
the  put  of  the  Judge  as  to  what  custom  pre- 
vailed amongst  mahajuns.     He  al-o  contend- 
ed that  there  was  no  evidence  to  show  thai 
notice  had  been  given  within  reasonable  lime 
to  the  special  appellant,  the  endorser  of  the 
bills;    that   if    the    endorser    had    received 
notice   of   non-payment  of   the  hills  within 
proper  time,  he  might  have  made  arrange- 
ments to  meet  the  bid-,  and  thus  have  ob- 
viated anv  loss  to  himself.     I  think  that  the 
Judge  has  substantially  carried  out  the  order 
of   remand.     He  has  found  that  the   notice 
upon  the  endorser  was  served  within  a  rea- 
sonable time,   and  this  he  has  f  und  upon 
evidence  as  to  the  custom   amongst   maha- 
juns of  the  city  of  Patna.     A  finding  up»n 
a  question  of  custom  alter  -going  into  evi- 
dence is  a  finding  on  a  question  of  fact  with 
which  I  cannot  in»erfere   in  special  appeal 
(6V*  W-ekly  Reporter,  Volume  X..  page  153.) 
Fuither,    there    is    a    point    in    this    case 
which,  to  my  mind,  appears  qtiite  sufficient 
to  show  that   the  special   appellant  did   re- 
ceive notice  of  these  hill*  having  been  dis 
honored,  and   that    he   further  did   promise 
to  pay   the  money.     Now,  it   may  be  said 
that  his    promise  to  pay   does    not  amount 
to  a  waiver  of  notice,  but  clearly  a  promise 
to  pay,  if  supported  by  evidence,  is  the  very 
best    evidence    that   the   defendant,   special 
appellant,  did  receive  notice,  and  his  promise 
to  pay  evinces  a  consciousness  and  a  know- 
ledge on    his  part    that  the   plaintiff  had   a 
right  to   call   upon   him,   the  defendant,   to 
p.ty  these  bills.     Now.  the  fact  of  the   de- 
fendant having  promised  to  pay  these  bills 
was  found  by  the  fir>t  Court.     The  defendant 
did   not  appeal  specially  on  this  point,  and 
there  have  been  two  witnesses  examined  by 
the  plaintiff  to  prove  the  fact  that  the  de- 
fendant did  make  this  promise  to  pay.     These 
witnesses  were,  of  course,  hostile  witnesses 
to  the   defendant,   special   appellant  before 
us,  and  therefore  the  pleader  for  the  plaint- 
iff who  called  them  was  quite  tight  in  not 
cross-examining   them    on   this   point,    they 
having    deposed    in    their    examination-in- 
chief  distinctly  to  the  fact  that  the  promise 
of   payment   was   made    by   the   delendant. 
But  it  appears  that   the   deiendant  himself 
was  examined,   and   it,    therefore,    was    the 
duty  of  his  pleader  if  he  wished   to  shake 
the   credibility   of  the    witnesses    who   had 
been  examined  by  the  plaintiff  as  to  the  fact 
of  the  promise  of  payment,  to  have  cross? 


examined  the  defendant  on  this  point ;  bat 
the  defendant  was  not  asked  any  questions 
as  to  whether  be  made  this  promise  or  not, 
1,  therefore,  find  that  the  evidence  of  the 
two  witnesses  for  the  plaintiff  on  this  point 
has  not  been  rebutted  in  any  way.  It, 
therefore,  having  been  found  by  the  first 
Court,  as  a  question  of  fact,  that  the  defend- 
ant did  promise  to  meet  these  bdls  and  to 
suKfy  trum,  and  it  also  having  been  proved 
by  unrebuUed  evidence  that  he  made  this 
promise.  I  hold  that  this  promise,  although 
not  amounting  to  a  waiver  of  notice,  is  #ood 
and  sufficient  evidence  of  the  receipt  of 
notice,  and  promise  to  pay  on  the  part  of  the 
defendant. 

With  reference  to  the  soo  rupees,  which 
was  paid  in  part,  I  would  observe  that  this 
was  not  a  payment  made  after  due  date  ;  it 
was  a  payment  made  on  the  6th  of  Septem- 
ber when  the  bills  fell  due.  The  Ju  'ge  has, 
in  my  opinion,  fully  carried  out  the  order  of 
remand  1  would  dismiss  the  special  appeal 
with  costs. 

Jatkson,  J. — I  think  that  the  special 
appeal  should  be  dismissed.  The  learned 
Counsel  for  the  special  appellant  did  not 
satisfy  me  of  the  correctness  of  his  argument, 
that  there  was  no  evidence  on  the  record  on 
which  the  Lower  Appellate  Court  could  find 
the  custom  which  that  Court  holds  to  be 
proved.  There  is  sufficient  evidence  on  the 
record  upon  which  the  Court  may  have  come 
to  that  conclusion,  and  the  Couit  having 
come  to  that  conclusion  was  right  to  apply 
that  custom  to  the  facts  of  this  case,  and 
consequently  to  give  the  plaintiff  a  deoee. 
I  quite  concur  also  in  the  concluding 
remarks  made  by  Mr.  Justice  Kemp  as 
regards  the  effect  of  the  admission  by  the 
defendant  that  he  would  pay  the  note  when 
notice  was  given  him  of  its  dishonor.  The 
effect  of  that  admission  that  he  would  pay, 
is  the  strongest  evidence  that  he  then  knew 
that  he  was  bound  to  pay  the  dishonored 
note ;  and  looking  to  all  the  equities  of  the 
case,  I  have  no  doubt  that  the  defendant  is 
bourd  to  pay  to  the  plaintiff  the  value  of 
the  hoondee  which  he  made  over  to  the 
plaintiff,  and  which  was  dishonored  from, 
as  1  understand,  no  fault  of  the  plaintiff  at 
all,  but  because  the  house  upon  which  it  was 
given  failed.  I  would  also  dismiss  the 
appeal  with  costs. 
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The  3rd  May  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby,  , 

Judges. 

Arrears  of  reYenue— Estate— Attachment— Sur- 
plus sale-proceeds—  Notice— Receipt—  Section 
243,  Act  VIII.  of  1859— Section  5,  Act  XI.  of 
1859. 

Case  No.  99  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of  Tir- 
hooty  dated  the  22nd  December  1868. 

Mohabeer  Pershad  Singh  and  others 
(Plaintiffs),  Appellants, 

versus 

The  Collector  of  Tirhoot  and  others 
(Defendants),  Respondents. 

Messrs.  G.  C.  Paul  and  C.  Gregory  for 

Appellants. 

Mr.  J.  T.  Woodroffe  and  Baboos  Onookool 
Chunder  Mookerjee  and  Mohesh  Chunder 
Chowdhry  for  Respondents. 

Held  that  the  word  "estate  "  in  the  description  at- 
tached to  Section  5,  Act  XI.  of  1S59,  should  not  be  re- 
stricted to  its  primd-facie  meaningof  a  whole  estate,  but 
roust  be  extended  somewhat  beyond,  as  intended  to 
apply  to  such  shares  as  are  referred  to  in  the  first  portion 
of  the  Section. 

An  estate  does  not  cease  to  be  under  attachment  mere- 
ly by  the  appointment  of  a  manager  under  Section  243, 
Act  VIII.  of  1359. 

In  order  to  come  under  the  protection  of  the  third 
Clause  of  Section  5,  Act  XI.  of  1S59,  it  is  not  neces- 
sary that  an  estate  under  attachment  by  order  of  a  judi- 
cial authority  must  also  be  managed  by  some  Revenue 
Authority,  all  estates  under  attachment,  whether  man- 
aged by  the  Collector  or  not,  being  entitled  to  the  bene- 
fit of  the  special  notice  described  in  that  Section. 

The  receipt  by  a  decree-holder  of  a  portion  of  the  sur- 
plus sale-proceeds  lying  in  deposit  in  the  Collector's 
Court,  without  opposition  on  the  part  of  the  judgment- 
debtor,  is  not  such  a  receipt  as  is  contemplated  by 
Section  33. 

Markby,  J. — This  case  first  came  on  for 
argument  on  the  26th  January  last,  when 
it  was  adjourned  by  consent  for  the  produc- 
tion of  some  documents.  It  appears  that 
the  suit  was  brought  to  set  aside  a  sale 
for  arrears  of  Government  revenue,  which 
took  place  on  the  16th  February  1867,  of  a 
share  in  an  estate  which  had  been  rendered  ! 
separately  liable  in  respect  of  a  portion  of 
the  revenue  due  from  the  whole  estate  under 
Aft  XL  of  1859.    The  plaintiffs  are  holders 
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of  certain  fractional  interests  in  that  share. 
The  last  moment  for  the  payment  of  the  re> 
venue  was  sunset  of  the  12th  January  1867. 
We  are  informed  that  within  that  time  all 
the  revenue  had  been  paid  except  a  sum  of 
72  rupees  6  annas,  and  that  on  the  19th 
January  an  application  was  made  to  the 
Collector  to  receive  the  balance  due. 

Upon  that  application,  a  reference  was 
made  to  the  Civil  Court  to  enquire  whether 
any  share  of  the  estate  was  under  the  man- 
agement of  a  Surburakar,  but  it  is  unneces- 
sary to  go  minutely  into  all  the  details 
connected  with  this  application.  It  is  suffi- 
cient to  say  that  it  ended  in  a  refusal  of  the 
Collector  to  receive  the  money.  The  pro- 
perty was  then  sold,  and  the  defendants  be- 
came the  purchasers  for  Rupees  1,40,000. 
This  suit  has  accordingly  been  brought  to 
set  aside  the  sale,  and  the  only  grounds  on 
which  the  plaintiffs  rely  for  doing  so,  to 
which  it  is  necessary  to  advert,  are  the  first 
and  the  fourth  of  the  grounds  so  taken.  The 
first  ground  states  that  the-  property  in  dis- 
pute was  under  the  management  of  a  Sur- 
burakar by  order  of  the  Civil  Court  which 
attached  it,  and  that  it  was  necessary,  there- 
fore, that  the  provisions  of  Section  5,  Act 
XL  of  1859,  should  have  been  carried  out, 
but  that  such  was  not  the  case ;  and  the  fourth 
ground  is  that,  although  the  Collector  first 
passed  an  order  on  the  21st  January  1867 
that  the  petitioner's  application  in  original 
should  be  sent  to  the  Civil  Court,  and  in  the 
event  of  the  property  being  under  the  man- 
agement of  the  Surburakar  he  should  be  in- 
structed to  protect  the  same  ;  and  although 
the  Surburakar  brought  the  amount  of  balance 
due  to  Government,  and  prayed  that  it  might 
be  credited  on  account  of  revenue  under  the 
head  of  deposit,  still  the  Collector  sold,  and 
the  aft  of  the  Collector  selling  the  property 
by  auction  in  the  belief  that  he  had  no  author* 
ity  to  receive  money  after  the  last  day  of 
payment  is  clearly  opposed  to  the  provisions 
of  Section  18  of  the  above  Att.  Issues  were 
fixed  on  the  9th  November  1868,  and  the 
case  set  down  for  final  disposal  on  the  26th 
November  1868.  No  witnesses  were  called 
on  either  side,  and  on  the  22nd  December 
1868  the  Court  disposed  of  the  case,  holding 
that  as  to  both  the  grounds  relied  on,  and 
which  have  been  staled  above,  the  plaintiffs 
failed. 

The  case  now  comes  before  us  in  regu- 
lar appeal,  and  substantially  the  same  two 
grounds  which  were  uigeil  below  as  objec- 
tions to  the  sale  have  been  taken  before  us. 
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Now,  Section  18,  the  provisions  of  which 
have  been  relied  upon  in  the  second  of  ihe 
two  grounds  stated  above,  provides  that  "  it 
"  shall  be  competent  to  the  Collector  at  any 
u  time  before  ihe  sale  of  an  estate  or  share  of 
"an  estate  shall  have  commenced  to  exempt 
"  such  estate  or  share  from  sale ;  and  in 
"  like  manner,  it  shall  be  competent  to  the 
"  Commissioner  of  Revenue,  at  any  time 
"  before  the  sale  of  an  estate  shall  have 
"  commenced,  to  exempt  such  estate  or 
"  share  from  sale,  by  a  special  order  to  the 
"  Collector  to  that  effect  in  each  case,  and 
"that  no  such  sale  shall  be  legal  if  held 
"  after  the  receipt  of  such  order  of  exemp- 
"  tion."  Upon  this  Section,  it  was  not 
contended  by  the  appellants,  and  could  not 
be  contended,  that  the  Collector  had  not  the 
most  full  and  absolute  discretion  as  to 
whether  he  would  or  would  not  receive  the 
money,  but  it  was  contended  that  in  this 
case  the  Collector  had  not  exercised  that 
discretion  which,  under  the  terms  of  this 
Section,  he  was  bound  to  exercise.  Now,  if 
we  were  satisfied  that  that  was  the  correct 
view  of  the  Collector's  proceedings  in  this 
case,  we  should  be  inclined  to  hold  that  the 
sale  could  not  be  supported.  We  should  be 
inclined  to  interpret  Section  18  as  making  it 
incumbent  on  the  Collector  to  consider  this 
application  on  the  merits. 

It  is  urged  on  the  other  side  that  there 
was  no  petition  to  exempt  the  estate  from 
sale  under  Section  18.  Hut  we  see  no  reason 
to  doubt  that  the  application  in  this  case, 
though  inform  it  was  only  for  the  accept- 
ance of  the  money,  was,  in  fact,  to  ask  the 
Collector  to  receive  the  money,  in  order  that 
the  estate  might  be  exempted  from  sale. 
But  upon  the  whole,  looking  to  all  the  facts 
of  the  case,  we  think,  notwithstanding  the 
language  of  the  vernacular  proceedings  of 
the  Collector,  and  which,  according  to  its 
strict  meaning,  would  seem  to  show  that  he 
intended  to  say  that  he  had  no  power,  even 
if  he  had  the  will,  to  accede  to  the  prayer  of 
the  petitioner,  that  this  was  not  his  real 
meaning,  and  that  what  he  really  meant  was 
that  he  could  not  accede  to  the  application 
then  before  him,  because  he  thought  that 
under  the  circumstances  he  ought  not  to 
grant  it.  The  judgment  of  the  Collector,  it 
must  be  observed,  is  written  in  a  language 
which  is  not  his  own,  and  that  in  some 
measure  may  account  for  the  expressions 
which  he  seems  to  have  allowed  to  be  used. 
It  is  hardly  possible  that  any  one  holding 
the  position  of  a  Collector  of  Revenue  could 
ignore  the  power  which  he  possessed  under 


Section  18.  On  this  ground,  therefore,  we 
think  that  we  should  not  disturb  the  decision 
of  the  Court  below. 

Then  comes  the  question  under  Section  5, 
Aft  XI.  of  1859.  It  is  contended  before 
us,  as  it  was  contended  in  the  Court  below, 
that  this  case  falls  under  the  provisions  of 
that  Section,  and  that  the  special  notification 
1  here  referred  to  ought  to  have  been  made. 
Now,  Section  5  provides  that  "  no  share  or 
"interest  in  anv  estate  shall  be  sold  for  the 
"  recovery  of  arrears  or  demands  of  the 
•'  descriptions  mentioned  below  "  without  the 
special  notice  there  described  ;  and  the  third 
class  of  arrears  to  which  this  Section  is 
declared  applicable  are  "  arrears  of  estates 
under  attachment  by  order  of  any  judicial 
authority  or  managed  by  the  Collector  in 
accordance  with  such  order."  Now,  perhaps, 
the  most  convenient  mode  of  disposing  of 
the  question  is  to  take  the  objections  on  the 
part  of  the  respondents.  It  is  not  contended 
that,  if  the  Section  is  applicable,  that  its  re- 
quirements have  been  complied  with,  but  it 
is  contended  that  it  has  no  application  in. this 
case.  It  is  argued,  first,  that  what  was 
under  attachment  in  this  case  was  not  an 
estate,  but  only  a  share  of  an  estate.  Se- 
condly, that  neither  the  estate  nor  any  share 
in  it  was  under  attachment  at  all,  because, 
when  it  was  placed  under  the  manager  ap- 
pointed under  Section  243,  Aft  VIII.  of 
1859,  the  attachment  ceased.  Lastly  (and 
the  greatest  reliance  has  been  put  upon  this 
argument),  that  an  estate,  in  order  to  come 
under  the  protection  of  the  third  Clause, 
must  not  onlv  be  under  attachment  bv  order 
of  a  judicial  authority,  but  must  also  be 
managed  by  some  Revenue  Authority. 

I  think  we  may  dispose  of  these  objections 
in  a  great  measure  by  considering  the  object 
of  the  Legislature  in  making  this  proviston. 
The  only  thing,  as  pointed  out  by  Mr.  Jus- 
tice Bayley  in  the  course  of  the  argument, 
upon  which  a  Revenue  Authority  would  act, 
is  the  whole  estate  bearing  a  number  on  the 
Collector's  rent-roll,  or  share  of.  an  estate 
which,  by  regular  butwarra,  has  formed 
a  separate  number  on  the  Collectors 
rent-roll,  or  the  share  of  an  estate  for 
which  a  separate  account  has  been  opened 
under  Aft  XI.  of  1859;  and  if  any  portion 
of  the  revenue  be  in  arrear,  the  whole 
estate  is  endangered.  Now,  it  may  be  fairly 
taken  that  the  object  of  the  Legislature  in 
making  the  provisions  contained  in  this 
Section  was  to  give  special  protection  in 
cases  where  the  circumstances  are  such  as 
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that,  without  any  omission  on  the  pari  of 
the  person  interested  in  protecting  the  estate, 
there  might  be  delay  in  the  payment  of  the 
revenue ;  and  it  is  perfectly  obvious  that  this 
difficulty  occurs  in  all  cases  where  any 
portion  of  the  estate  liable  for  Government 
revenue  is  under  attachment.  If  any  por- 
tion of  an  estate  is  under  attachment  for 
debt,  the  owner  of  that  portion  is  not  always 
the  person  really  interested  in  the  payment 
of  the  revenue,  but  either  the  person  who 
has  attached  it  or  the  co-sharer.  .When  it 
has  been  put  under  the  control  of  a  manager 
appointed  by  the  Civil  Court,  the  owner  of 
the  share,  though  in  that  case  he  is  probably 
interested  in  the  payment  of  the  revenue, 
has  not  the  means  of  paying  it,  the  whole 
rents  and  profits  of  the  estate  being  taken 
out  of  his  control  and  handed  over  to 
another  person ;  and  that  difficulty  arises 
just  as  much  whether  the  estate  is  under 
the  management  of  a  person  appointed  by 
and  wholly  responsible  to  the  Civil  Court, 
or  whether  it  is  under  the  management  of 
a  Collector  or  other  Revenue  officer.  More- 
over, the  terms  of  the  Act  appear  to  coincide 
with  the  view  of  the  policy  of  the  law. 
The  word  "estate"  in  the  description  at- 
tached to  Section  5  might,  indeed,  primd 
facie  mean  a  whole  estate,  but  I  do  not  think 
that  the  object  of  the  Legislature  would  be 
served  by  giving  it  that  narrower  signification, 
because  it  was  clearly  intended  to  apply  to 
such  shares  as  are  referred  to  in  the  first 
portion  of  the  Section.  The  meaning  of 
the  word  "estate"  must,  therefore,  be  ex- 
tended  somewhat  beyond  its  primd  facie 
meaning. 

Then  as  to  the  contention  that  the  property 
was  no  longer  under  attachment,  it  seems  to 
us  that  an  estate  does  not  cease  to  be  under 
attachment  merely  by  the  appointment  of  a 
manager  under  Section  243,  Act  VIII.  of 
1859,  tor  the  object  of  appointing  a  manager 
under  the  provisions  of  Section  243  is  for  the 
protection  of  the  estate  consistently  with 
the  security  of  creditors,  and  it  would  put 
the  creditors  in  an  exceedingly  unsafe  posi- 
tion if  the  appointment  of  a  manager  had  the 
effect  of  entirely  destroying  that  security. 

Then  as  to  the  remaining  question  of  con- 
struction, it  appears  to  us  that  the  construc- 
tion which  is  contended  for  by  the  respond- 
ents, namely,  that  it  only  relates  to  estates 
under  attachment  by  the  Civil  Court,  when 
also  managed  by  the  Revenue  authorities,  is 
opposed  to  the  words  of  the  Act  itself. 
Much  stress  has  been  laid  on  a  comparison 


of  the  present  Act  with  the  old  Sale  Laws, 
but  this  does  not  help  us,  because  under  the 
old  law  whenever  there  was  an  attachment  in 
the  Civil  Court,  it  would,  as  a  matter  of  coarse, 
he  carried  out  through  the  Collector,  and 
therefore  the  estate  if  attached  by  the  Civil 
Court  would  at  once  be  put  under  the  man- 
agement of  the  Collector.  That  was  the  or- 
dinary and  regular  mode  of  proceeding  by 
attachment.  But  a  new  mode  of  attachment 
and  management  otherwise  than  by' the  Col- 
lector has  been  introduced  for  the  first  time  by 
Act  VIII.  of  1859;  and  if  it  was  intended  to 
restrict  the  benefit  of  the  third  Clause  of 
Section  5  to  estates  under  the  management  of 
the  Collector,  it  is  obvious  how  the  language 
of  the  Clause  would  have  run.  The  words 
would  then  have  been  "  estates  under  attach- 
ment by  order  of  any  judicial  authority  and 
managed  by  the  Collector,"  but  instead  of 
the  language  being  so  framed,  it  has  been 
drawn  in  a  manner  which  would  show  that 
all  estates  under  attachment,  whether  man- 
aged by  the  Collector  or  not,  were  to  have 
the  benefit  of  the  special  notice.  In  both 
cases,  the  managers  are  receivers  of  the 
estate.  The  difficulty  of  paying  the  reve- 
nue would  apply  just  as  much  to  the  one 
case  as  to  the  other,  and  we  see  no  reason 
to  do  violence  to  the  words  of  the  Act  by 
reading  the  law  as  contended  for  by  the  re- 
spondents. 

Mr.  Woodroffe  also  relied  on  Section 
17  of  the  Aft,  but  these  words  rather 
strengthen  the  contention  on  the  other 
side ;  and  for  this  reason,  the  special  benefit 
to  be  conferred  by  Section  17  is  a  totally 
different  one  to  that  conferred  by  Section  5, 
and  it  amounts  at  least  to  a  suspension  of 
the  liability  to  sale.  Section  17,  however, 
is  distinctly  restricted  to  cases  of  estates 
under  the  management  of  the  Court  of 
Wards,  estates  of  minors,  estates  "held 
under  attachment  by  the  Revenue  authori- 
ties otherwise  than  by  order  of  a  Judicial 
authority,"  and  "estates  held  under  attach- 
ment or  managed  by  a  Revenue  officer  in 
pursuance  of  an  order  of  a  judicial  authority;" 
It  is  quite  clear  from  the  language  here  use<J 
that  the  Legislature  had  in  its  mind  the 
different  ways  in  which  estates  might  be 
attached  and  managed,  and  when  it  intends 
to  confine  special  benefits  to  particular  cases, 
it  uses  words  appropriate  for  that  purpose, 

It  is  urged  that  difficulty  would  arise  in 

the  Collector  knowing  whether  or  not  any 
attachment  had  taken  place.  If  there  is 
any  difficulty  at  all  in  obtaining  thai  inform* 
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ation,  probably  the  Civil  Court  could  be 
induced  to  give  notice  to  the  Revenue  Court 
when  estates  are  attached,  but  we  do  not 
think  that  in  this  case  we  should  be  justified 
in  proceeding  on  the  mere  suggestion  of  this 
difficulty  contrary  to  the  plain  words  of  the 
Legislature. 

The  respondents  then  rely  upon  the  pro- 
visions of  Section  33,  and  argue  correctly 
enough  that  it  is  not  sufficient  to  satisfy  the 
requirements  of  that  Section*  merely  to  prove 
an  irregularity  in  the  sale.  It  would  not  be 
sufficient  if  an/  part  of  the  purchase-money 
has  been  accepted  by  the  plaintiffs  since  the 
sale  took  place,  and  it  is  contended  that 
such  is  the  case  here,  because  a  certain 
decree-holder  against  the  plaintiffs  got  some 
of  the  money  which  was  lying  as  surplus 
sale-proceeds  in  the  Collector's  Court  paid 
out  in  satisfaction  of  his  decree  without  any 
opposition  on  the  part  of  the  plaintiffs.  We 
do  not,  however,  think  that  that  is  such  a 
receipt  as  is  contemplated  by  Section  33. 
The  plaintiffs  themselves  did  not  receive 
any  portion  of  the  purchase-money,  and  it 
was  wholly  indifferent  to  them  to  whom  the 
money  was  paid.  Had  the  plaintiffs  them- 
selves received  the  money  on  their  own  ac- 
count, or  had  it  been  applied  to  any  particu- 
lar purpose  at  their  own  specific  request,  it 
might  have  been  different,  but  such  is  not 
shown  to  have  been  the  case  here. 

Again  it  was  contended  truly  that  under 
Section  33,  in  order  to  the  setting  aside  ot  a 
sale,  it  is  necessary  that  the  plaintiffs  should 
.prove  that  they  have  sustained  substantial 
injury  by  reason  of  the  irregularity  com- 
plained of ;  and  it  is  very  strongly  contended 
by  the  respondents  that  that  fact  has  not 
1)een  proved  in  this  case,  and  not  being 
found  in  the  plaintiff's  favor  that  alone  is 
fatal  to  their  case.  It  is  not  very  easy, 
however,  to  see  from  the  record  how  the 
case  proceeded  in  the  Lower  Court,  and  no 
one  can  give  us  any  information.  There  was 
certainly  no  enquiry  and  finding  upon  this 
point,  but  we  do  not  think  that  we  ought 
to  hold  the  plaintiffs  debarred  from  now 
raising  and  proving  this  further  issue,  unless 
we  are  satisfied,  after  the  clear  statement 
made  in  the  plaint  that  they  sustained  injury 
by  the  sale,  that  the  plaintiffs  waived  that 
point.  It  is  quite  true  that  the  issue  was 
not  properly  raised  as  it  ought  to  have  been, 
but,  on  the  other  hand,  it  is  impossible  to  con- 
ceive that  the  Court  below  would  have  gone 
on  to  try  the  difficult  question  of  law  as  to 
the  regularity  or  irregularity  in  the  sale,  if 


that  which  was  a  vital  point,  and  without 
proof  of  which  the  plaintiffs  could  not  have 
got  a  decree,  had  been  abandoned.  What 
we  are  inclined  to  think  is  that  the  Court 
below  took  up  the  case  on  one  point  only, 
namely,  the  question  whether  there  was  any 
irregularity  in  the  sale,  and  having  found 
that  there  was  no  irregularity,  it  dismissed 
the  plaintiff's  suit  on  that  ground  without. 
proceeding  further  to  try  the  question  of- 
substantial  damage.  Had  the  Court  found 
that  there  was  irregularity,  it  would  then, 
we  have  no  doubt,  have  raised  the  other 
issue  in  the  case,  viz.,  whether  any  material 
injury  accrued  to  the  plaintiffs  by  leason  of 
that  irregularity,  and  determined  that  point. 

We  think,  therefore,  that  the  judgment  of 
the  Lower  Court  must  be  reversed,  and  the 
case  remanded  under  Section  354,  Act  VIII. 
of  1859,  to  try  the  issue  whether  or  not  the 
plaintiffs  have  sustained  a  substantial  injury 
by  reason  of  the  irregularity  which  we  find 
existing  in  this  case,  that  is  to  say,  that  no 
notice  was  issued  as  required  by  Section  5; 
Act  XL  of  1859.  Each  party  will  be  allow* 
ed  to  adduce  fresh  evidence  upon  this  issue, 
and  having  found  and  determined  this  issue, 
the  Court  below  is  to  return  its  finding  and 
the  evidence  to  this  Court  within  two  months 
of  the  receipt  of  this  order.  The  costs  of 
this  appeal  will  abide  the  result. 


The  3rd  May  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges. 

Champerty—Interference  in  domestic  affairs 
— Hindoo  family. 

Case  No.  26  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  S udder  Ameen  of  Tirhoot%  dated  the 
10th  July  t86*jy  transferred  to  the  file 
of  this  Court  by  order  of  the  i$th  Feb- 
ruary 1870  in  Special  Appeal  No.  20 1 6 
of  i86g. 

Sheikh  Abed  Hossein  (Plaintiff),  Appellant, 

versus 

Lai  I  a  Ram  Saruo  and  others  (Defendants), 

Respondents. 

d 


1870,] 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


427 


Mr.  C.  Gregory  for  Appellant. 


Baboos  Debendro  Narain    Bose  and  Kishen 
Succa  Mookerjee  for  Respondents. 

In  a  suit  by  a  Mahomedan  mookhtear  for  specific 
performance  of  an  agreement  under  which  he  advanced 
money  to  carry  on  a  suit  by  members  of  a  Hindoo  fa- 
mily to  set  aside  alienations  made  by  their  father,  on  the 
understanding-  that  he  was  to  be  entitled  to  a  share  of 
the  estate  recovered  from  the  purchasers  in  the  event 
of  success : 

Held  that  the  agreement  savoured  of  champerty,  and 
that  a  suit  involving  such  interference  in  the  affairs 
of  a  Hindoo  family  could  not  be  countenanced. 

m 

Kemp,  J. — The  plaintiff  in   this  case   is 
a   mookhtear    of    the    Mozufferpore    Zillah. 
His  allegation  is  that  the  defendants  having 
occasion  to  bring  a  suit  to  set  aside  certain  J 
alienations  made  by  their  father  and  being 
straightened  for  means,  applied  to  him,  the 
pJaimiff,  and  entered   into  an   arrangement 
with  him   that  he,   the  plaintiff,  should  carry 
on  the  suit  on  their  behalf,    furnishing  all 
the   expenses   of  the  suit,  and  that,   in  the 
event   of  success,  he,  the   plaintiff,  was   to 
receive    a     moiety     of     certain     proper! ies. 
This  was  the  first  arrangement  made.     The 
arrangement,  it  is  said,  was  reduced  to  writ- 
ing, and   it  is  alleged  that  a   rough  copy  of 
the  arrangement  and  a  piece  of  blank  stamp 
paper    bearing   the    signatures    of    the    two 
defendants  were  made  over  to  a  third  party, 
Goodur  Sahoy,  on    the  understanding   that 
if  the  High  Court  pronounced  in  favor  of 
the  defendant's  claim  in  the  suit  to  set  aside 
the   alienations    made   by    their   father,    the 
deed  was  to  be  copied  out  fair  on  the  blank 
stamp  paper,  and  made  over  to  the  plaintiff. 
I  will  mention,  here  that  the  alleged  original 
agreement    was    admittedly,   as   far   as    the 
plaintiff's  allegation  is  concerned,   departed 
from,  and  subsequently,  it  is  alleged  by  the 
plaintiff,      the      parties     agreed      that     the 
sum  of  Rupees  2,000,  which  plaintiff  alleged 
he  had  expended  for  the  purposes  of  the  suit 
brought  by  the  defendants,  was  to  represent 
the    consideration-money    for      which      the 
defendants  were  to  give  to  ihe  plaintiff  an 
Lgtmoraree  mokurruree  lease  of  a  share   in 
certain  properties,  one  amongst  these  pro- 
perties  being   the    mouzah    in    which    their 
own   family   residence    is    situated.     It   ap- 
pears that  on  a  former  occasion  the  plaintiff 
on  bringing  his  suit  was  met  by  a  plea  of 
under- valmtion    bv    the    defendants.      The 
pUimiff    then    pudently    withdrew    his  suit, 
and  has  now   brought  it  valuing   it  at  800 
rupees,  being  one  year's  profits  of  the  dis- 
puted property. 


Now,    in     a     case     of     this     description 
where    the    plaintiff,    who    is    a   mookhtear 
of   a  Court,  claims  to  be  entitled   to  carry 
into    specific     performance     an     agreement 
alleged    to    have     been    entered    into    by 
him  and  the  defendants,  which  agreement 
savours   of  champerty,   it  is  necessary  that 
such  a  claim  should  be  certain,  fair,  and  just 
in  all  its  parts.     In  "the  case  before  us,  we 
have   a  mookhtear  who  asks  the   Court   to 
believe  that  he  advanced   2,000   rupees   in 
carrying  on   a  litigation   on    behalf   of   the 
defendants  which  was  successful  in  special 
appeal,  the  costs  of  the  special  appeal  being 
only   12   rupees  and   some  annas.     Of  this 
sum    of    2,000    rupees   said   to   have   been 
expended,   we    have   no   account   whatever.' 
The  plaintiff  was  examined,  and  out  of  2,006 
rupees  he  can  account  for  only  no  rupees, 
namely,   the  initiatory  stamp  of  50  rupees,- 
and  vakeel's   fees  amounting  to    60   or  65 
rupees.     We  have  also  what  is  clear  from 
his  own  admission  that  the  mookhtear  enter- 
ed into  a  transaction  in  which  a  blank  stamp- 
paper  was  alleged  to  have  been  signed  by 
the    defendants,    which    was     subsequently 
followed  up  by  a  deed  purporting  to  be  an 
istmoraree   mokurruree  lease   of   properties, 
yielding    according    to    the    plaintiff's    own 
admission    profits    to   the    amount   of    800 
rupees  per  annum,  so  that  even  if  we  could 
believe    the    plaintiff's    story    that    he    had 
spent  2,000  rupees  in.  litigating  the  defend- 
ants'   suit,    he    has    obtained    from    them 
property     which     at     10    years'      purchase 
— and  that  is  about  the  lowest  valuation  to 
be  put  upon    property  of  this  description — 
is  worth  Rupees  8,000,  as  a  return  for  his 
money  and  labor. 

We  have  carefully  considered  the  evi- 
dence in  this  case  which  has  been  read  to 
us  in  detail :  indeed  we  have  given  the 
pla.ii. tiff  the  benefit  of  having  his  special 
appeal  turned  into  a  regular  appeal  in  order 
that  the  whole  of  the  evidence  pro  and  con 
might  be  carefully  considered  by  the  Court ; 
and  the  result  is  that  there  is,  in  my  opinion, 
no  evidence  that  the  rough  draft,  which 
the  witness  Sham  Narain  Singh,  the  va- 
keel on  the  pait  of  the  plaintiff,  says  he 
drew  out,  was  drawn  up  in  the  presence 
of  the  defendants  or  with  their  consent. 
It  may  be,  and  we  think  that  from  the 
whole  of  the  evidence,  nor  indeed  is  it 
seriously  denied  by  the  pleader  for  the 
defendants,  that  the  plaintiff  being  a 
speculative  mookhtear  may  have  advanced 
small  sums,  and  may  have  given  some  por- 
tions   of    his   time   in    looking    after    and 
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conducting  this  litigation.  If  he  has  any 
claim  on  that  score,  he  ought  to  have 
brought  his  suit  for  moneys  advanced  and 
for  remuneration  for  his  labor  devoted  to 
the  case.  His  suit  in  the  present  shape 
is  not  a  fair  and  just  demand,  but  a  hard 
and  unconscionable  bargain  which  no  Court 
of  equity  will  tolerate  for  a  moment. 

Both  the  Courts  below  have  considered  this 
case  to  be  one  which  the  plaintiff  cannot 
sustain.  The  Judge  was  of  opinion  that  the 
case  savoured  of  champerty,  and  he  refers  to 
a  judgment  of  the  learned  Chief  Justice 
Peacock,  to  be  found  at  page  260  of  the 
5th  Volume  of  the  Revenue.  Judicial;  and 
Police  Journal,  in  which  that  learned 
Judge  held  that,  although  u  he  did  not 
'•  mean  to  say  that  the  law  of  champerty 
"  is  a  law  applicable  to  the  Mofussil,  still 
"  he  thought  that  the  Courts  would  be 
"  exercising  a  very  unsound  discretion,  and 
•'  would  be  acting  upon  a  very  erroneous 
"  principle  if  they  would  allow  a  stranger 
"  to  interfere  in  family  affairs  on  an  agree- 
"  ment  between  him  and  the  real  heirs  that 
"  if  he  could  establish  their  claim  he  would 
"  be  entitled  to  a  share  of  the  estate. " 
The  present  case  being  one  in  which  a 
Mahomedan  speculative  mookhtear  has 
chosen  to  interfere  in  the  family  affairs  of 
a  Hindoo  family,  in  which  he  has  thought 
proper  to  advance,  as  he  savs,  the  money  to 
carry  on  the  suit  to  set  aside  the  alienations 
made  by  the  defendant's  father,  on  the  un- 
derstanding that  he  was  to  be  entitled  to 
a  share  of  the  estate  so  recovered  from  the 
purchasers  in  the  event  of  the  success  of 
the  heirs,  we  think  that  we  should  be  ex- 
ercising a  very  unsound  discretion  and 
acting  upon  very  erroneous  principles  were 
we  to  countenance  a  suit  01  this  description. 

The  suit  of  the  plaintiff  and  this  appeal 
are  dismissed  with  costs  of  all  the  Courts 
bearing  interest  at  6  per  cent. 

Jackson^  J , — I  wish  only  to  say  that  I 
quite  concur  in  the  decision  passed  by  my 
learned  colleague  and  in  the  reasons  given 
by  him.  When  the  case  was  before  this 
Court  in  special  appeal,  it  seemed  to  me 
that  the  decision  of  the  Lower  Appellate 
Court  had  been  passed  against  the  evidence 
in  this  case,  and  it  was  on  that  ac- 
count, and  because  the  evidence  consisted 
of  the  depositions  of  a  large  number  of 
witnesses  and  was  in  some  confusion,  that 
the  hearing  of  the  regular  appeal  was 
transferred  to  this  Court. 


The  case  has  now  been  fully  heard  and 
the  whole  of  the  evidence  gone  into.  I  am 
now  satisfied  upon  that  evidence  that  the 
plaintiff  ought  not  to  get  a  decree,  and  that 
it  is  the  case,  as  the  defendants  stated  in 
their  written  statement,  that  they  never 
entered  into  this  contract  at  all.  There 
was  undoubtedly  some  talk  of  giving  the 
plaintiff  a  mowrosee  lease  of  some  of  the 
lands  in  suit,  but  even  upon  the  evidence 
it  is  not  shown  that  anything  was  settled 
as  regards  the  mokurruree  rent ;  and  of 
course  in  giving  a  mokurruree,  one  of  the 
most  important  things  to  be  settled  is  the 
amount  of  rent  to  which  the  mokurruree- 
dar  shall  be  liable.  The  mokurruree  pot- 
tah  seems  to  have  been  drawn  up  actually 
by  the  plaintiff  himself,  and  he,  1  suppose, 
must  have  put  in  the  amount  of  rent  which 
he  wanted  to  pay,  and  afterwards  the  draft 
was  fair  copied  on  the  blank  stamp  which 
purports  to  have  been  signed,  by  the  de- 
fendants, without  the  consent  of  the  defend- 
ants, in  the  absence  of  the  defendants,  and 
without  instructions  from  them,  and  it  appears 
even  to  have  been  signed  by  the  witnesses  in 
the  absence  of  the  defendants. 

The  manner  in  which  all  these  proceed- 
ings have  been  carried  on  raises  grave 
suspicions  against  the  transaction,  and  the 
result  of  that  transaction  would  appear  to 
be  that  for  a  very  inconsiderable  and  trifling 
sum  a  valuable  and  large  property  would, 
in  the  course  of  the  litigation  regarding  it, 
pass  from  the  defendants  into  the  hands 
of  their  law  agent  who  was  conducting 
that  litigation.  There  is  nothing  to  show 
that  the  expense  of  that  litigation  amounted 
to  anything  like  the  sum  stated  by  the  plaintiff, 
or  that  it  would  be  a  fair  remuneration  for 
his  services. 

I  am  not  satisfied  that  the  defendants  ever 
entered  into  the  contract  set  up,  and  I  would 
also  dismiss  this  appeal  with  costs. 
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The  3rd  May  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bar/.,  Judges. 

Documents  (Proof  of)— Cause  of  action. 

Case  No.  227  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Jud^e  of  Bhaugulpore, 
dated  the  2nd  July  1869. 

Mnssamut   Mamoola   Khanum    and    others 
(Plaintiffs),  Appellants, 

versus 

Khajah   Mahomed   Easa   Khan   and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo s  Unnoda 
Per  shad  Banerjee,  Mohesh  Ch  under 
Chowdhry,  and  Boodh  Sein  Singh  for 
Appellants. 

Mr,  R.  E.  Twidale  and  Baboos  Onookool 
Ch  under  Mookerjee.  Hem  Chunder 
Banerjee,  Nil  Madhub  Sein,  Debendro 
Narain  Bose,  and  Mohinee  Mohun  Roy 
and  Moonshee  Mahomed  Yusuf  for 
Respondenis. 

in  order  to  prove  legally  the  execution  of  a  document 
of  which  a  copy  only  is  on  the  record,  it  is  not  enough 
for  the  witness  to  depose  that  he  executed  a  document 
of  that  nature;  the  purport  of  the  copy  must  be  read  to 
him,  and  he  mtst'be  asked  whether  the  original  of  the 
same  was  what  he  executed. 

In  a  suit  where  the  plaintiffs  collectively  have  the 
same  cau?e  of  action  against  all  except  one  of  the 
defendants,  and  one  alone  of  the  plaintiffs  has  a  cause 
of  action  different  from  the  common  cause  against  the 
same  one  defendant,  the  two  causes  cannot  be  joined 
together  in  the  same  action.   - 

Interlocutory  orders : — 

Loch,  J. — The  pleader  for  the  appellant 
has  asked  the  Court  to  give  weight  in 
evidence  to  three  certain  documents,  because 
they  are  on  the  record.  The  first  is  a  peti- 
tion bearing  date  the  25th  January  1868, 
bearing  the  names  of  Easa  Khan  and 
Mokeemee  Begum,  said  to  have  been  filed  in 
an  execution  case  in  which  one  Imambandy 
was  the  decree-holder,  and  Mahomed  Tokee 
was  heir  and  representative  of  the  judgment- 
debtor. 

The  second  document  is  a  ticca  lease, 
bearing  dale  the  28th  August  1868,  which 
is  said  to  have  been  executed  by  Easa  Khan 
and  Mokeemee  Begum  in  favor  of  one 
Mohunt  Bhoogeui  Nund.  in  which  the 
village  of  Ayhyapore  was  leased  out  to  the 
said  Bhoogeut  Nund. 


And  the  third  document  is  a  ticca  lease, 
bearing  daie  the  26th  Chyet  1273,  which  is 
said  to  have  been  executed  by  Easa  Khan 
in  favor  of  one  Ab  iool  Hossein  and  another. 

It  is  said  that  the  object  of  putting  in 
these  documents  is  to  show  that  the  defend- 
ants Easa  Khan  and  M  -keemee  Begum  did 
style  themselves  and  did  consider  themselves 
as  mokurrureedars,  and  treated  the  pro* 
perty  covered  by  those  documents  as  if  they 
were  the  mokurrureedars  deriving  their  title 
fiom  Ayesha  Begum. 

m 

We  find  that  these  documents  have  not 
been  legally  proved.  It  appears  that  the 
defendant  Easa  Khan  was  summoned  as  & 
witness  by  the  plaintiff,  and  he  was 
examined  by  the  plaintiff ;  and  among 
other  questions,  he  was  asked  whether  he 
presented  a  petition  in  the  case  of  Imam- 
bandy.  In  answer  to  this  question,  he  said 
that  he  had  put  in  a  petition  in  a  certain 
execution-case  on  the  25th  January  1868, 
and  that  the  object  of  this  petition  was  to 
protect  his  own  interests  ;  and  there  his 
examination  ceased.  The  pleader  for  the 
plaintiff  should  have  gone  further,  and  though 
the  original  was  not  in  the  Court,  he  might 
have  read  out  to  him  the  purport  of  copy 
of  the  document,  and  should  have  asked 
whether  that  was  the  purport  of  the  peti- 
tion which  was  presented  by  him  on  the 
25th  January  1868.  In  the  absence  of  any 
such  admission  by  P2asa  Khan,  we  cannot 
say  that  the  copy  of  the  petition  which  is 
on  the  record  can  be  received  as  evidence 
against  the  said  Easa  Khan. 

Similarly  with  regard  to  the  two  other 
documents.  Copies  of  those  documents 
have  been  filed,  and  Easa  Khan  was  simply 
asked  whether  he  had  granted  ticca  leases 
of  the  villages  referred  to  in  those  docu- 
ments, and  in  answer  to  it  he  said  that  he 
had.  But  the  pleader  for  the  plaintiff 
again  stopped  short,  and  he  did  not  put  the 
documents  into  Easa's  hand,  nor  read  out  to 
him  the  purport  of  the  documents,  nor  ask 
him  whether  those  were  the  leases  of  which 
copies  were  then  before  the  Court.  Such 
being  the  case,  we  are  unable  to  say  that 
these  leases,  copies  of  which  are  now  sought 
to  be  put  in,  were  the  very  documents  which 
Easa  had  given.  We  cannot,  therefore,  ad- 
mit these  copies  in  evidence. 

We  think  that  the  cases  which  have  been 
quoted  to  us  from  o  Moore,  page  362  ;  10 
Moore,  page  381 ;  and  10  Weekly  Reporter, 
pages  50  and  270,  are  not  in  point.     They 
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do  not  meet  the  case  now  before  us.  Under 
these  circumstances,  we  refuse  to  give  any 
weight  to  these  copies  as  evidence  in  this 
case. 

The  documents  are,  of  course,  on  the 
record,  and  are  so  far  in  evidence  for  what 
they  are  worth,  but  Easa  defendant  never 
consented  to  their  reception  ;  he  never,  appa- 
rently, even  knew  that  the  documents  were 
on  record,  and  they  were  certainly  not  put 
into  his  hands,  as  they  should  and  might 
have  been,  so  that  he  might  either  admit 
or  deny  the  truth  of  their  contents. 

With  regard  to  the  objection  taken  that 
the  cause  of  action  as  against  Khajah  Maho- 
med Gowhur  Ali  is  very  different  from  that 
against  the  substantial  defendant  in  this  case, 
we  think  that  the  objection  is  a  sound  one. 
It  appears  that  Mouzah  Burdokur  was  put 
up  for  sale  in  execution  of  a  decree  against 
Golam  Moheeooddeen,  the  father  of  the 
plaintiff,  and  his  rights  and  interests  in  that 
mouzah  were  purchased  by  Gowhur  Ali 
Khan  on  the  23rd  July  1867.  The  plaintiffs 
in  this  case,  who  are  the  heirs  of  Golam 
Moheeooddeen,  did  not  raise  any  claim  to 
this  village  ;  but  one  Totaram,  alleging  that 
he  purchased  a  moiety  of  this  village  from 
Moheeooddeen  on  the  4th  May  1867,  and 
also  alleging  that  the  auction-purchaser  has 
dispossessed  him,  sues  to  recover  possession 
of  his  share  in  the  village.  We  find,  there- 
fore, in  this  case  two  sets  of  plaintiffs  joined 
together — one  set  having  no  interest  what- 
ever nor  seeking  any  relief  with  regard  to 
this  particular  property ;  while  the  other 
set  claims  this  property  on  his  account,  and 
seeks  to  recover  possession.  So  that  in 
drawing  up  the  decree,  we  should,  with 
regard  to  this  property,  have  to  dismiss  one 
plaintiffs  claim,  and  to  decree  the  claim  of 
the  other.  It  is  very  clear,  therefore,  that 
the  cause  of  action  which  appertains  to 
Totaram  with  regard  to  this  property  is  quite 
different  from  the  cause  of  action  which  he 
may  have  in  common  with  the  other  plaint- 
iffs with  regard  to  the  other  property.  We 
think,  therefore,  that  the  suit  as  regards  this 
property  now  in  the  possession  of  Gowhur 
Ali  must,  without  the  Court  expressing  any 
opinion  on  the  merits,  be  dismissed,  and  that 
he  get  his  costs  of  this  Court  and  of  the 
Court  below. 

Hothouse,  J. — 1  am  of  the  same  opinion. 
I  think  that  the  wording  of  Section  8,  A& 
VIII.  of  1859,  shows  distinctly  that  the 
particular    case    of    the    plaintiff    Totaram 


against  the  defendant  Gowhur  Ali  could  not 
be  heard  with  the  case  of  the  plaintiff  and 
his  co-plaintiffs  as  a  body  against  the  rest  of 
the  defendants  as  a  body.  The  law  provides 
that  causes  of  action  can  only  be  joined 
together  when  they  are  "  by  and  against  the 
same  parties.*'  Now,  here  was  one  cause  of 
action  which  the  plaintiff  Totaram  and  the 
rest  of  the  plaintiffs  collectively  had  against 
all  the  defendants  other  than  Gowhur  Ali  ; 
this  was  one  suit  of  one  set  of  plaintiffs  by 
and  against  the  same  set  of  defendants.  But 
entirely  independent  of  this,  and  having  no 
immediate  connection  with  it,  was  the  suit  of 
one  alone  of  the  plaintiffs,  Totaram,  against 
one  alone  of  the  defendants,  Gowhur  Ali. 
It  seems  to  me,  then,  obviously  that  this  is 
exactly  the  case  in  which  it  was  held  that 
no  suit  of  this  nature  would  lie,  vis.,  by  a 
Division  Bench  of  this  Court  in  the  case  to 
be  found  in  page  525,  9  Weekly  Reporter. 

Then  it  is  said  that  this  is  after  all 
nothing  more  than  an  error  of  procedure, 
and  that  as  it  does  not  affect  the  merits  of 
the  case  nor  the  jurisdiction  of  the  Court, 
and  as  the  objection  was  not  made  before, 
therefore  we  ought  not  to  entertain  it  now. 
But  as  pointed  out  by  the  pleader  for  the 
respondent,  I  think  the  jurisdiction  of  the 
Court  is  obviously  affected.  The  value  of 
that  part  of  the  suit  which  was  directed  by 
the  plaintiff  Totaram  against 'the  defendant 
Gowhur  Ali  was  but  1,500  rupees.  Al- 
though, therefore,  the  Court  below  of  the 
Subordinate  ju<ige  had  jurisdiction  to  enter- 
tain such  a  suit  and  to  determine  it,  yet  we, 
in  appeal  from  that  Court,  have  no  jurisdic- 
tion to  entertain  and  determine  a  regular 
appeal  such  as  is  now  before  us.  The 
venue  would  have  been  an  appeal  to  the 
District  Judge,  and  it  might  be  thereafter 
an  appeal  upon  any  point  of  law — a  special 
appeal — to  this  Court;  and  no  further  ap- 
peal, unless  their  Lordships  in  the  Privy 
Council,  or  we  ourselves  specially  permitted 
it,  to  any  other  tribunal.  But  if  we  were 
to  consider  that  this  distinct  case  against 
Gowhur  Ali  was,  what  it  is  not  and  cannot 
be  said  to  be,  a  case  standing  exactly  on  tbe 
some  footing  as  the  case  of  all  the  plaintiffs 
against  all  the  other  defendants,  then  the 
venue  of  the  appeal  would  have  been  a  re- 
gular appeal  to  this  Court,  and  an  appeal 
thereafter  to  their  Lordships  in  the  Privy 
Council. 

I  think,  therefore,  that  the  error  is  not 
only  an  error  in  law,  but  that  it  was  also  an 
error  affecting  the  jurisdiction  of  the  Coons, 
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and  so  that  we  must  consider  it  fatal,  and 
declare  lhat  so  much  of  the  plaintiff's  suit  as 
is  directed  against  Gowhur  Ali  Khan  must 
be  dismissed  with  costs,  in  proportion,  with- 
out giving  any  opinion  on  the  merits. 


The  3rd  May  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  Dwarkanath 

Mitter,  Judges. 

» 

Sections  247  and  269,  Act  VIII.  of 

1859. 

In  the  Matter  of 

Ranee  Madhub  Rov,  Petitioner. 

Baboo  Anund  Chunder  Ghossafior 
Petitioner. 

An  application  under  Section  246,  Act  VIII.  of  1859, 
having1  been  disallowed  on  the  ground  of  unnecessary 
and  improper  delay,  the  attached  property  was  Fold  ; 
but  in  the  attempt  to  take  possession,  the  purchaser 
was  obstructed  by  the  applicant  who  alleged  himself 
to  be  in  possession.  The  Court  made  an  investigation 
under  Section  269,  and  determined  that  as  applicant's 
claim  had  been  disallowed  under  Section  246,  he  had 
no  right  to  remain  in  possession. 

HRLD  that  this  order  was  judicious  and  proper. 

Norman,  J. — The  petitioner,  Banee 
Madhub  Roy,  alleges  thai  in  execution  of  a 
decree  of  Bama  Soonduree  Dabee  against 
Binode  Beharee  Chatterjee,  14  annas  of  a 
tank  which  had  been  purchased  by  him 
from  Pearec  Lall  Banerjee  on  the  29th 
Chyet  1274  were  attached  as  property  of 
Binode  Beharee  Chatterjee,  and  that  he  put 
in  and  preferred  a  claim  to  that  tank  under 
the  provisions  of  Section  246  of  Aft  VIII. 
of  1859. 

On  hearing  the  petitioner,  the  Court  made 
an  order,  under  Section  247,  rejecting  his 
application  and  disallowing  the  investigation 
on  the  ground  that  the  making  of  the  claim 
had  been  unnecessarily  and  improperly  de- 
layed, and  left  the  petitioner  to  prosecute 
his  claim  by  a  regular  suit.  Neither  that 
order  nor  the  facts  on  which  the.  Court 
proceeded  in  passing  the  order  are  now 
before  us,  but  we  must  take  it  that  the 
order  disallowing  the  investigation  was  duly 
and  properly  made  under  Section  247.  The 
sale  proceeded,  and  the  tank  was  bought  by 
the  decree-holder.  Upon  his  attempting  to 
take  possession,  he  was  obstructed  by  the 
petitioner   who    alleged    himself    to    be   in 
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possession  of  the  tank.  The  Court  made 
an  investigation  under  the  provisions  of 
Section  269,  and  determined  that  the  pe- 
titioner's claim  had  been  put  forward  under 
the  provisions  of  Section  247,  and  that  such 
claim  having  been  disallowed  he  had  no 
right  on  a  subsequent  enquiry,  under  Sec- 
tion 269,  to  ask  to  be  treated  as  if  he  was 
in  possession. 

The  applicant  now  comes  up  before  us, 
and  urges  that  the  Judge  has  not  properly 
disposed  of  the  question  before  him,  but 
ought  to  have  proceeded  undtr  Section  269 
to  try  the  question  of  possession. 

Under  Section  269,  the  Judge  was  only 
bound  to  enquire  into  the  matter,  and  pass 
such  orders  as  might  seem  to  be  fit  and 
proper  under  the  circumstances  of  the  case. 
Now,  if  it  be  true  that  the  claim  was  un- 
necessarily and  improperly  delayed  with  a 
view  to  obstruct  the  ends  of  justice,  and 
if,  in  consequence  of  such  delay  and  fraudu- 
lent condu  .c  on  the  part  of  the  petitioner, 
the  investigation  was  disallowed  under  Sec- 
tion 247  and  the  property  sold  as  that  of 
the  judgment-dctrtor,  we  think  that  the  drder 
that  the  petitioner  should  be  left  to  prose- 
cute his  claim  by  a  regular  suit,  as  directed 
by  the  former  order  passed  under  Section 
247,  was  perfectly  correct,  and  that  there 
are  no  grounds  for  any  interference  by  this 
Court  with  the  Judge's  order. 

The  order  passed  by  the  Judge  appears 
to  us  to  have  been  very  judicious  and  pro- 
per.    We  make  no  order  on  the  petition. 

Mitter,  J. — I  concur. 


The  3rd  May  1870. 
Present  : 

The  Hon'ble  I\  B.  Kemp  and  E.  Jackson, 

Judges. 

Sections  106  and  342,  Civil  Procedure  Code- 
Security  for  costs— Jurisdiction— Procedure. 

In  the  Matter  of 
Heera  Lall  Seal  and  others,  Petitioners, 

versus 

Mr.  A.  Carapiet,  Special  Assignee  to  the 
estate  of  Joy  Gopal  Chatterjee,  Opposite 
Party. 
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Mr.  R.  T.  Allan  for  Petiiioners. 

Baboos  Onnoda  Pershad  Banerjee  and 
Romesh  Chunder  Milter  for  Opposite 
Party. 

Under  Section  342,  Act  VIII.  of  1859,  the  High  Court 
has  discretion  to  demand  security  for  costs  from  an 
appellant,  if  it  sees  fit  to  do  so,  at  any  time  before  the 
hearing  of  the  appeal.  If  an  assignee  who  has  been 
substituted  for  the  plaintiff,  under  Section  106,  declines 
to  furnish  security -for  the  costs  within  such  reasonable 
time  as  the  Court  may  order,  the  defendant  may,  within 
8  days  after  such  neglect  or  refusal,  plead  the  bank- 
ruptcy or  insolvency  of  the  plaintiff  as  a  reason  for 
abating  the  suit. 

Kemp,  J.—  This  is  an  application  on  be- 
half of  Baboo  Heera  Lall  Seal  and  others, 
praying  that  this  Court,  under  Section  342 
and  Section  106  of  Act  VIII.  of   1859,  do 
call  upon  the  plaintiff,  appellant,  to  furnish 
security    for    the     costs     of     the     original 
hearing   and    of    the    appeal   in    this   suit 
within  such  time  as  the  Court  may  be  pleased 
tp  fix,  and  in  default  of  giving  such  security 
that  the  appeal  should  be  rejected.     On  the 
14th  ultimo,  the  Court  issued  a  rule  on  the 
opposite  party  to  show  cause  wuhin  10  days 
^hy,  under  Section  342  and  Section  106  of 
Act  YIII-  of  1859,  the  appellant  in  this  case 
should  not  be  called  upon  to  give  security 
tfl    the    satisfaction    of   the    Court   for  the 
costs. 

It  appears  that    the    plaintiff,    appellant 
before  this  Court,  is  the  assignee  to  the  estate 
of  Joy  Gopal  Chatterjee.     His  suit  was  to 
have  it  declared  that  a  certain  estate  in  the 
possession  of  Baboo  Heera  Lall  Seal,   and 
others  belongs  to  the  judgment-debtor  of  the 
aforesaid   Joy    Gopal   Chatterjee.    He   has 
valued  his  suit  with  reference  to  the  amount 
due   under  the    decree    which   Joy    Gopal 
Chatterjee  obtained   against   the  judgment- 
debtor,  and  not  with  reference  to  the  valua- 
tion of  the  estate.     This,  we  are  told,  is  one 
of  the  grounds  of  the  appeal  to  this  Court  on 
behalf  of  the  assignee.     Without  pronounc- 
ing any   opinion    at  this  stage  of  the  case, 
we  think  that  there  are  prinul-facie  grounds 
for  questioning  whether  the  above   conten- 
tion with  reference  to  the  costs  is  tenable 
or  not. 

Under  Section  342,  this  Court  has  the  dis- 
cretion to  demand  security  for  costs  from 
the  appellant  as  it  shall  see  fit,  and  if  the 
Court  can  exercise  this  discretion  before  the 
respondent  is  called  upon  to  appear  and  an- 
swer, there  is  nothing  preventing  the  Court 
in  this  case  from  doing  so  at  any  time  before 
the  hearing  of  the  appeal,  if  it  shall  see  lit  to 
do  so.    Under  Section  106,  the  assignee  is 


substituted  on  the  insolvency  of  the  plaintiff 
in  the  suit,  and  when  the  assignee  maintains 
the  suit,  as  in  this  instance,  for  the  benefit 
of  creditors,  the   suit  will  continue  unless 
the  assignee  shall  decline  to  give  security  for 
the  costs  thereof  within  such  reasonable  time 
as  the  Court  may  order,  and  if  the  assignee 
neglect  or  refuse  to  give  such  security  with- 
in the  time  limited  by  the  order,  the  de^ 
fendant  may,  within  8  days  after  such  neg- 
lect or  refusal,  plead  the  bankruptcy  or  in- 
solvency of  the  plaintiff  as  a  reason  for  abat- 
ing the  suit. 


But  it  has  been  said  that  the  decree  that 
the  insolvent  has  obtained  against  Sreenath 
Mullick  is  for  a  sum  of  Rupees  35,000,  and 
that  Baboo  Heera  Lall  Seal  and  others  in  the 
event  of  their  succeeding  on  the  appeal  will 
have  no  difficulty  in  recovering  such  costs  as 
may  be  awarded  to  them  by  selling  the  rights 
and  interests  of  the  insolvent  in  the  decree 
obtained  by  him  against  Sreenath  Mullick. 
In  the  first  place,  if  this  money  is  recovered 
from  Sreenath  Mullick  by  the  assignee,  it 
will  have  to  be  divided  amongst  the  creditors 
of  the  estate  of  Joy  Gopal  Chatterjee,  and 
therefore  will  not  be  available  in  its  entirety 
for  the  payment  of  the  costs  of  Baboo  Heera 
Lall  Seal  and  others.     What  portion  will   W 
available  for  the  recovery  of  these  costs,  it 
is  impossible    for  the   Court  to   say.     We 
think  that  this  is  a  case  in  which  the  assignee 
ought  to  give   security  for  the  costs  in  the 
firs°t  Court,  and  of  this  appeal  before  he  can 
be  allowed  to  appear  and  proceed  with  this 
appeal. 

We,  therefore,  direct  that  the  assignee  do 
within  30  days  file  in  Court  sufficient  secu- 
rity to  ihe  amount  of  2,000  rupees  for  the 
costs  of  both  Courts  under  Section  342. 

The  appeal  will  not  be  heard  until  secu- 
rity to  the  satisfaction  of  the  Court  is  filed 
under  the  orders  now  passed. 
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The  4  th  May  1870. 

Present : 

The  Hon'ble  L.  S.Jackson  and  F.  A.  Glover, 

Judges. 

Section  33,  Act  X.  of  1859— Jurisdiction. 

Case  No.  370  of  1870  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  8th  February  i8jo,  affirming 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  joth  November 
1869. 

Oodoy  Narain  Sircar  (Defendant),  Appellant, 

versus 

Kristo  Chunder  Roy  Chowdhry  (Plaintiff), 

Respondent. 

Baboo  Onookool  Chunder  Mooktrjee  for 

Appellant. 


Baboo  Hem  Chunder  Banerjee  for 
Respondent. 


The  4th  May  1870. 

Present: 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Sale  of  tenure— Act  VIII.  (B.  C.)  of  1865. 

Case  No.  133  of  1870. 

Special  Appeal  from   a   decision  passed  by 
the  Judge  of  Tipperah,  dated  the    joth 
September    1869,  reversing  a   decision   of 
the  Moonsiff  of  that  District,   dated  the 
2jrd  December  1868. 

Fatima  Khatoon  and  another  (Defendants), 

Appellants, 

versus 

The  Collector  of  Tipperah  on  behalf  of  Syud 
Bisharut  Ali,  minor  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  and  Baboo  Kashee  Kant 
Sein  for  Appellants. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 


When  a  tenure  is  sold  in  execution  of  a  decree  for 
arrears  of  rent  under  Act  VIII.  (B.  C.)  of  1865,  the 
tenure  itself  passes,  and  not  merely  the  ripht,  title,  and 
In  a  suit  under  Section  33,  Act  X.   of  1S59,  where  a  !  interest  of  the  tenant  whose  name  is  registered  in  the 
defendant  denies  that  he  is  the  apent  of  the  plaintiff,  the     zemindar's  books. 

Collector  is  bound  to  try  whether  the  relation  of  employer  l\f:n»r      *¥       Tuic    «-oo    o     *.,;*     ;Me»;«.,«a^ 

and  agent  existed  between  the  parties.     If  the  relation     ,     M*Jier> ,  J~  1  ils    ^as    a    suit    instituted 

did  exist,  he  has  jurisdiction.  :  by   the   plaintiff  for  the  declaration   of   his 


right  in  a  certain  shikmee  tenure  by  the 
reversal  of  a  sale  of  that  tenure  held  in  exe- 
cution of  a  decree  for  arrears  of  rent. 

It  appears  that  the  plaintiff  purchased  the 


Jackson,  J. — It  seems  to  me  that  the 
objection  taken  to  the  judgment  of  the  Lower 
Appellate  Court   will   not  hold  good.     It  is 

contended  that,  in  a  suit  under  Section   33,  „ 

Act  X.  of  1859,  when  the  defendant  denies  ■  riSht>  tille'  and  interest  of  one  Hur  Coomar 
that  he  was  the  agent  of  the  plaintiff,  and  |  ln  the  lenure  in  quest,on  on  the  *8th  of  ScP- 
represents  that  he  is  himself  the  owner  of  \  temDer  *866. 
the   land,  if  the   circumstances  of  the  case  •      Previous     to    that    date,    the    zemindar- 


indicate  anything  like  a  bond-fide  allega- 
tion of  that  kind  on  the  part  of  the  defend- 
ant,  the  Revenue  Court  ought  to  hold    its 


defendant  had  brought  a  suit  against  one 
Gour  Monee,  whose  name  was  registered  in 
his  book  as  tenant,  for  arrears  of  rent  due  on 


hand,   and   refer  the  parties  to  a  civil  suit,  i  account    of    that    tenure,    and     decree  was 
This,  I  think,  is  untenable.  ,  passed  in  his  favor  in  April  1866.     In  exe- 

.  ,       ,     ^  „  cution  of  this  decree,  the  tenure  in  question 

It  appears  to  me  that  the  Collector  is  quite  was  sold  l0  the  defendant,  special  appellant, 
competent  and  is  bound,  in  order  to  ascer-  on  the  lh  of  A  sl  l867>  and  the  plaintiff 
tain  whether  he  has  jurisdiction  or  not,  to  contends  that,  inasmuch  as  the  tenure  in 
try  whether  the  relation  of  employer  and 'lion  was  lhc  property  0f  Hur  Coomar, 
agent  existed  between    the  parties.     H  the  ;  ^nd  nol  of  Gour  Monee,  he, 


relation  did  exist,  he  has  jurisdiction  to 
determine  the  suit ;  and  if  he  finds  that  the 
defendant  has  not  furnished  accounts,  he 
ought  to  give  a  decree.  I  think,  therefore, 
that  the  special  appeal  must  be  dismissed 
with  costs. 

Glover,  J. — 1  concur. 


the  plaintiff,  is 
entitled  to  obtain  the  declaration  which  he 
has  asked  for  in  this  suit. 

The  first  Court  dismissed  his  suit  on  the 
ground  that  he  had  failed  to  prove  that  the 
disputed  tenure  belonged  to  Hur  Coomar, 
whose  rights  and  interest  he  iiad  purchased 
in  execution  of  a  decree. 
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On  appeal,  that  decision  has  been  reversed 
by  the  Subordinate  Judge  for  the  reasons 
given  in  his  judgment. 

I  am  of  opinion  that  the  decision  of  the 
Subordinate  Judge  must  be  reversed,  as  the 
reasons  upon  which  it  is  based  are  not  such 
as  can  be  supported.  He  says  :  "It  isr  not 
"  denied  that  the  shikmee  talook  originally 
"  belonged  to  Hur  Coomar's  father,  the  late 
"  Bungo  Chunder;  therefore,  according  to 
"  Hindoo  Law,  it  belonged  to  Hur  Coomar 
"  on  the  death  of  his  father,  and  not  to  Hur 
"  Coomar's  mother  Gour  Monee,  and  the 
"  shikmee  talook  being  a  transferable  tenure 
"  was  sold  on  the  28th  September  1866  to 
"  plaintiff  in  satisfaction  of  a  decree  against 
"  Hur  Coomar/' 

There  is  nothing  on  the  record  to  show 
that  the  defendants  did,  at  any  time  during 
the  trial  of  this  suit,  admit  that  the  property 
in  dispute  was  the  property  of  Hur  Coomar's 
father;  and  in  the  absence  of  such  admission 
by  the  defendants,  it  was  the  duty  of  the 
plaintiff  to  prove  his  case.  The  Subordinate 
Judge  was,  therefore,  wrong  in  assuming  that 
the  property  belonged  to  Hur  Coomar's  father, 
and  his  conclusion  that  it  was  the  property 
of  Hur  Coomar  must  necessarily  fall  to  the 
ground. 

Irrespective  of  this  point,  however,  it 
appears  to  me  that  the  judgment  of  the 
Subordinate  Judge  cannot  be  supported. 
He  has  found  as  a  fact  that  the  arrears  sued 
for  by  the  zemindar-defendant  were  actually 
due  to  him  ;  and  he  has  also  found  that 
Gour  Monee  was  the  person  whose  name 
was  registered  as  tenant  in  the  zemindar's 
books.  Under  these  circumstances,  if  Hur 
Coomar  allowed  his  mother  Gour  Monee  to 
have  her  name  registered  in  the  zemindar's 
books,  the  zemindar  was  right  in  bringing 
his  suit  for  arrears  of  rent  against  (Jour 
Monee,  who  was  the  registered  tenant ;  and 
as  the  arrears  were  actually  due,  and  the  suit 
was  bond  fide,  the  sale  under  the  decree  is 
valid  and  binding  as  against  the  plaintiff. 
The  defendant  has  not  purchased  the  right, 
title,  and  interest  of  Gour  Monee  in  the 
tenure,  but  he  is  the  purchaser  of  the  tenure 
itself  at  a  sale  held  under  Act  VIII.  of  1865 
B.  C.  It  is,  therefore,  clear  that  the  judg- 
ment of  the  Subordinate  Judge  is  erroneous 
on  this  ground  also. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  restore  that  of  the  Court 
of  first  instance  with  all  costs. 

.     Jackson,   J. — I    am    also   of   the    same 
opinion. 


The  admitted  facts  of  the  case  are  briefly 
these.  Gour  Monee  was  the  registered  ten- 
ant of  a  certain  tenure.  The  zemindar  brought 
a  suit  against  the  registered  tenant  for 
arrears  of  rent ;  he  got  a  decree  and  sold  the 
tenure  in  execution  of  that  decree,  and  the 
defendant  purchased  it. 

The  plaintiff  states  that  subsequent  to  the 
passing  of  the  decree  and  prior  to  the  sale, 
he  has  purchased  the  tenure  as  the  right  and 
interest  of  one  Hur  Coomar.  The  plaintiff 
does  not  show  how  it  happens  that,  if  this 
tenure  belonged  to  Hur  Coomar,  the  name  of 
Gour  Monee  was  registered  in  the  place  of 
that  of  Hur  Coomar.  Gour  Monee  is  the 
mother  of  Hur  Coomar,  and  therefore  it  may- 
be supposed  that,  during  his  minority,  for  it 
appears  that  Hur  Coomar  has  only  lately 
attained  his  majority,  her  name  was  registered 
in  the  zemindar's  books.  Whether  that  is 
so  or  not,  as  the  name  of  llur  Coomar  was 
not  registered,  and  Gour  Monee  was  entered 
as  the  registered  tenant,,  the  zemindar  was 
quite  right  in  suing  Gour  Monee.  Hur 
Coomar  could  have  paid  the  arrears  of  rent, 
or  the  plaintiff,  purchaser  from  llur  Coomar, 
could  have  done  so,  and  could  thus  have 
saved  the  property  from  sale.  But  as  they 
did  not  do  so,  and  as  the  suit  for  arrears  of 
rent  was  bond  fide,  the  plaintiff's  rights  in 
the  property  now,  whatever  they  may  have 
been  heretofore,  are  nothing. 

The  decision  ot  the  Lower  Appellate  Court 
must  be  reversed,  and  the  plaintiff's  suit 
must  be  dismissed  with  all  costs. 


The  6th  May  1870. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hob  ho  use,  Bar/.,  Judges. 

Damages — Jurisdiction. 

Case  No.  2705  of  i86y. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Bur  divan,  dated  the 
23rd  August  i$6<j,  reversing  a  decision 
of  the  Moonsijf  of  Kolulpore,  dated  the 
r^th  June  rS6<). 

Gunga  Narain  Moylro  (I'iaintilT), 
Appellant, 

versus 

Gudadhur  Chowdhry  ( Defendant  1, 
Respondent, 

Bab  jo  Bhowanee  Chum  Dull  for 
Appellant. 
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Baboos  Rash  Be  liar ee  Ghost  and  PUambur 
Chatlerjee  for  Respondent. 

Where  actual  pecuniary  damage*  have  resulted  Ironi 
pergonal  injury,  the  suit  for  damages,  ab  a  whole,  will  lie 
in  the  Small  Cause  Court,  even  though  it  should  include 
damages  for  loss  of  reputation. 

Hobhouse.  J. — Thk  simple  question  before 
us  is  this — on  a  preliminary  objection  taken 
by  the  pleader  for  the  special  respondent, 
viz.,  whether  this  suit  as  laid  was  a  suit 
cognizable  by  a  Court  of  Small  Causes, 
because,  if  it  was,  the  properly  in  suit  being 
under  502  rupees  in  value,  no  special  appeal 
would  lie  to  this  Court. 

The  plaintiff  sued  for  damages  for  a  per- 
sonal injury  under  these  circumstances.  Me 
said  that  the  defendant  had  falsely  accused 
him  of  dacoity,  that  under  that  false  charge 
he  was  imprisoned  in  the  criminal  jail  for  a 
period  of  so  many  months,  that  he  was  after- 
wards released  by  the  High  Court,  and  that 
now  he  claimed  damages  on  this  wise  :  75 
rupees,  he  said,  was  the  measure  of  the 
damages  which  his  reputation  had  received  ; 
and  120  rupees,  he  said,  was  the  measure  of 
the  actual  damages  in  money  which  had 
resulted  directly  from  the  personal  injury. 
Because  he  said  he  was  imprisoned  for  a 
period  of  so  in  my  months,  that  his  labor, 
during  those  months  was  worth  so  much  to 
him,  and  that,  inasmuch  as  he  had  lost  the 
results  of  that  labor,  so  he  claimed  damages 
up  to  the  measure  of  those  results. 

The  confinement,  then,  in  the  jail  was  the 
personal  injury:  if  he  had  not  been  confined, 
he  would  have  made  a  sum  of  120  rupees; 
and  because  he  was  confined,  he  lost  that 
sum.  It  is  clear,  therefore,  that  his  suit  was 
that,  by  reason  of  the  personal  injury,  he  had 
lost  the  sum  in  question.  Then  by  the  pro- 
visions of  Section  6,  Act  XI.  of  1865,  it  is 
declared  that  claims  for  damages  below  the 
sum  of  500  rupees  shall  lie  in  the  Small 
Cause  Court,  but  with  this  exception,  that 
unless  actual  pecuniary  damages  shall  have 
resulted  from  an  alleged  personal  injury,  no 
suit  for  the  recovery  of  the  damages  on 
account  of  that  personal  injury  shall  lie  in 
the  Small  Cause  Court.  The  reverse  of 
that  exception  seems  to  me  obviously  to  be 
this,  viz.,  that,  if  actual  pecuniary  damages 
have  resulted  from  the  personal  injury,  then 
the  suit  for  damages,  not,  the  law  does  not 
say,  in  part,  but  as  a  whole,  will  lie  in  the 
Small  Cause  Court.  Therefore,  it  seems  to 
me  obvious  that  in  this  case  the  suit  was  of 


that  nature  that  it  would  have  lain  in  the 
Small  Cause  Court ;  and  being  damages  for  a 
sum  below  500  rupees,  no  special  appeal  will 
lie.     The  appeal  is  dismissed  with  costs. 

Glover.  J. — I  am  of  the  same  opinion. 


The  6th  May  187c. 

Present  : 

The  Ilon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Ilon'ble  F.  B.  Kemp, 
Judge. 

Pre-emption— Onus  probandi— Mortgage. 

Case  No.  2864  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  26th  August  1869,  affirming  a 
decision  of  the  J\!oonsiff  of  that  District, 
dated  the  20th  February  i86(j. 

Sheikh  Golam  Ayhya  (Plaintiff),  Appellant, 

T'ersus 

Joy  Mungul  Singh  and  another  (Defend- 
ants), Respondents. 

Moonshee  Mahomed  Fusuf  for  Appellant. 

Baboo  Kheiiernalh  Bose  for  Respondents. 

In  a  suit  to  establish  a  right  of  pre-emption  to 
property  which  had  been  sold,  in  which  plaintiff  alleged 
that  the  actual  value  was  different  from  that  which 
was  recited  in  the  sale-deed  of  sale  between  the  defend- 
ants, the  vendor  and  the  vendee  : 

Held  that  it  was  for  plaintiff  to  give  some  evidence 
in  support  of  the  allegation  that  the  amount  stated  as 
the  price  by  the  defendant  was  wrong-. 

Held  that  plaintiff  was  entitled  to  have  the  property 
at  the  price  agreed  upon  between  the  vendor  and  the  ven- 
dee, but  not  to  the  benefit  of  an  arrangement  by  which  a 
portion  of  the  price  had  been  allowed  to  remain  in  the 
hands  of  the  vendee  that  he  might  pay  off  a  mortgage- 
debt. 

Couch,  C.J. — It  appears  that  the  plaint- 
iff brought  a  suit  claiming  under  a  right 
of  pre-emption.  He  alleged  that  a  sum  of 
345  rupees  5  annas  was  the  proper  and 
actual  value  of  the  property,  and  not  the 
amount  which  was  recited  in  the  deed  of 
sale  between  the  defendants,  the  vendor 
and  the  vendee.  We  think  that,  if  he  made 
that  allegation,  it  was  for  him  to  give  some 
evidence  to  support  it.  It  was  an  affirma- 
tive statement  upon  which,  if  he  gave  no 
evidence  at  all,  he  could  not  have  a  finding 
in  his  favor.     The  fact  which  he  alleges  is 
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part  of  his  case,  that  that  was  the  proper 
sum  at  which  to  value  the  property,  and 
that  the  amount  stated  by  the  defendants 
as  the  price  of  it  is  wrong.  According  to 
all  the  principles  of  law  with  regard  to  the 
burden  of  proof  it  was  for  the  plaintiff  to 
give  some  evidence  in  support  of  that  al- 
legation. We  do  not  mean  to  say  that, 
looking  at  all  the  circumstances  of  the  case, 
the  circumstances  which  have  been  alluded 
to  in  the  course  of  the  argument,  and  the 
probability  of  the  amount  paid  for  the 
property  being  incorrectly  recited  in  the 
deed  of  sale,  that  slight  evidence  on  the 
part  of  the  plaintiff  would  not 'be  sufficient, 
and  would  not  throw  on  the  other  party 
the  burden  of  meeting  it  with  some  other 
evidence  ;  but  it  was  certainly  incumbent  up- 
on the  plaintiff  to  give  some  evidence.  He  now 
says,  I  claim  to  have  this  Issue  with  regard  to 
the  amount  being  345  rupees  5  annas  found 
in  my  favor,  because  the  defendants  have  not 
proved  the  contrary — because,  in  fact,  they 
have  not  proved  a  negative.  We  think  this 
contention  cannot  be  supported,  and  that  this 
ground  of  appeal  fails. 

Then  with  regard  to  the  other  ques- 
tion, it  appears  to  me  that  it  has  been  an- 
swered just  now  by  the  argument  that 
it  was  not  raised  at  the  proper  time. 
The  plaintiff  is  entitled  to  have  the  pro- 
perty at  the  price  which  was  agreed 
upon  between  the  vendor  and  the  ven- 
dee, and  which  was  for  the  property  dis- 
charged of  the  mortgage-debt.  Then  it 
seems  that,  by  an  arrangement  between  the 
parties,  that  was  done  which  is  not  un- 
common in  such  cases.  Instead  of  the 
vendor  receiving  the  entire  price  and  dis- 
charging the  mortgage-debt  himself,  he 
allows  a  sufficient  portion  of  the  price  to 
remain  in  the  hands  of  the  vendee  that  he 
may  himself  pay  it  off.  That  was  an  ar- 
rangement which  the  parties  might  well 
come  to,  but  we  think  that  it  does  not  at 
all  follow  that  the  plaintiff  who  has  a  right 
of  pre-emption  is  entitled  to  have  the  same 
thing  done  for  him.  And  here  it  may  well 
be  that,  in  reality,  the  mortgage  has  been 
already  discharged,  and  there  is  no  ground 
for  the  plaintiff  having  this  sum  of  money 
deducted  from  the  price  of  the  property 
that  he  may  himself  pay  it  off.  Had  this 
question  been  raised  at  an  earlier  period, 
a  proper  issue  would  have  been  framed,  and 
it  might  have  been  shown  whether  there 
was  or  not  any  necessity  for  such  an  ar- 
rangement as  the  plaintiff  now  contends  for. 
If  it  had  appeared  that  a  mortgage  was  still 


existing,  it  would  have  been  necessary  for 
the  defendant  to  come  to  some  arrangement 
for  its  discharge,  and  probably  he  might 
have  consented  to  this  ;  but  as  the  matter  now 
stands,  there  appears  to  be  no  ground  upon 
which  the  special  appeal  can  be  supported, 
and  it  must  be  dismissed  with  costs. 


The  6th  May  1870. 

Presenl : 

The  Honble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Barf.,  Judges. 

Section  119,  Act  VIII.,  1859— Notice. 

Case  No.  90  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the*  Subordinate  Judge  of  Hooghly, 
dated  the  20th  December  i86g. 

Shumboo  Chunder  Holdar..  Appellant, 

1 

.    versus 

Ram  Lall  Ghose,  Respondent. 

Baboo  Prosunno  Coomar  Roy  for  Appellant. 

Baboos  Romesh  Chunder  Miller  and   Obhdy 
Churn  Bose  for  Respondent. 

It  is  not  necessary  that  the  judgment-debtor  should 
have  special  notice  of  any  process  for  enforcing  an 
ex-harte  fiecree:  he  is  bound  to  seek  the  remedy 
provided  by  Section  119,  Act  VIII.  of  1859,  within  30 
days  after  execution  of  any  process  to  enforce  the  judg- 
ment. 


Glover,  J.— The  respondent  in  this 
had  obtained  an  ex-parte  decree  against  the 
appellant.  In  execution  of  that  decree. 
certain  surplus  sale-proceeds  belonging  to 
the  judgment-debtor,  and  which  were  id 
the  hands  of  the  Collector,  were  attached 
on  the  9th  July  1869.  On  the  20th  August 
following,  or  more  than  30  days  after  the 
date  of  the  attachment,  the  judgment-debtor 
came  into  Court,  under  Section  119  of  the 
Code  of  Civil  Procedure,  to  have  the  original 
judgment  against  him  set  aside  on  the 
ground  that  no  summons  had  been  served 
upon  him,  and  likewise  to  have  it  declared 
that,  as  the  notice  of  execution  of  the 
decree  by  the  attachment  of  the  property 
has  not  been  properly  served  upon  him, 
that  attachment  was  illegal. 

The  Subordinate  Judge  dismissed  the 
application,  and  the  objection  taken  before 
us  in  appeal  is  confined  to  this,  that  giving 
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a  reasonable  meaning  to  the  words  of  Sec- 
tion 119,  the  judgment-debtor  ought  10  have 
had  special  notice  of  any  process  for  enforc- 
ing judgment  against- him. 

Now,  in  this  case,  it  is  admitted  that 
the  appellant  did  not  come  within  the  30 
days  provided  by  law,  and  the  words  of 
the  Section  are  very  distinct.  They  are  that 
the  applicant,  for  a  re-hearing  of  the  case  in 
which  a  judgment  has  been  passed  against 
him  ex  parte,  must  come  within  a  certain 
fixed  time  after  any  process  for  enforcing 
the  judgment  against  him  has  been  executed ; 
and  this  seems  to  me  but  reasonable,  because 
the  very  fact  of  an  ex-par te  judgment  having 
been  passed  against  a  person  presumes  the 
fact  that,  before  passing  such  judgment, 
the  Court  deciding  the  case  satisfied  itself 
according  to  the  rules  laid  down  for  its 
guidance  in  the  Civil  Procedure  Code  that 
the  summons  had  been  duly  served  upon 
the  party,  and  that,  having  such  summons, 
he  did  not  choose  to  appear  and  defend 
the  case. 

With  regard  to  tfie  other  objection, 
namely,  that  the  process  for  enforcing  the 
judgment  must  be  such  a  process  as  the 
judgment-debtor  would  necessarily  have 
t>een  aware  of,  there  is  nothing  in  Section 
119  which  makes  any  difference  between 
the  different  sorts  of  processes  for  enforcing 
judgment;  whether  it  was  a  process  which 
would  necessarily  bring  to  the  notice  of  the 
judgment-debtor  the  fact  that  his  property 
was  being  seized,  or  whether  it  was  one  of 
which,  perhaps,  he  might  remain  ignorant : 
the  words  used  are  "  any  process."  In  this 
particular  case  Section  237  would  apply, 
and*  thai  Section  says  that  the  only  process 
contemplated  by  law  with  reference  to  the 
particular  property  attached  in  this  case  was 
carried  out  when  notice  of  the  attachment 
was  served  upon  the  Collector. 

It  appears  to  me,  therefore,  that,  as  the 
judgment-debtor  did  not  come  in  within  the 
lime  allowed  after  the  sale-proceeds  had  been 
attached  in  the  hands  of  the  Collector,  he 
has  now  no  remedy,  and  that  the  Subordinate 
judge  is  correct  in  refusing  the  application, 
and  that  this  appeal  must  be  dismissed  with 
costs,  two  gold  mohurs  being  allowed  for 
pleader's  fees. 

Hobhouse,  J. — I  wish  to  add  a  few  words 
to  the  judgment  passed  by  Mr.  Justice 
Glover.  I  understand  that  the  objection 
made  to  the  judgment  of  the  Court  below  in 
this  case  is  this,  that  the  process  which  has 


been  found  to  have  been  enforced  against  the 
judgment-debtor  in  this  case  is  of  that  nature 
that  no  notice  can  be  held  to  have  been  serv- 
ed upon  the  judgment-debtor  of  the  decree 
which  was  outstanding  against  him  ;  and  if 
this  is  so,  the  pleader  for  the  appellant 
contends  that,  inasmuch  as  the  object  of 
Section  119  was  to  give  such  notice  by  a 
process  of  Court,  and  that,  inasmuch  as 
the  notice  has  not  been  given,  therefore 
he  was  not  compelled  to  come  into  Court 
within  30  days  after  the  process  in  ques- 
tion. 

Now,  of  course,  if  this  argument  is  worth 
anything  at  all,  it  may  be  carried  even  to 
this  point,  viz.,  that  a  defendant  would  not 
be  compelled  to  come  in,  not  only  within  30 
days  from  any  such  process,  but  he  would 
not  be  compelled  to  come  even  within  90 
days  or  even  100  days,  or,  in  fact,  within 
any  fixed  period  at  all ;  because  the  process 
in  question  could  not  be  held  to  give  him  any 
notice.  But  it  seems  to  me  that  not  only  do 
the  express  words  of  the  law  declare  that  a 
person  must  come  in  at  some  lime  not  ex- 
ceeding 30  days  after  any  such  process,  but 
that  they  do  so  intentionally,  and  on  a  very 
reasonable  presumption — on  a  presumption 
that  the  process  in  question  must  have  given 
notice  to* the  judgment-debtor  of  the  decree 
outstanding  against  him.  Now,  it  must  not  be 
forgotten  that,  in  giving  the  judgment- 
debtor  the  remedy  prescribed  by  Section 
1 19,  the  Legislature  has  given  him  a  protec- 
tive procedure  in  addition  to  that  previous 
protective  procedure  which  has  been  accorded 
to  him  by  Section  11  of  the  Act.  By  that 
Section,  no  ex-par te  decree  can  be  given 
against  any  defendant,  unless  the  Court  shall 
have  been  previously  satisfied  that  the  sum- 
mons was  duly  served  upon  him.  Then  Sec- 
tion 119  goes  a  little  further  still,  and  says 
that  a  judgment-debtor,  in  an  ex-parte  decree 
has  a  further  protection  given  to  him,  pro- 
vided only  he  asks  for  it  within  a  certain 
period,  and  can  then  set  up  a  certain 
case.  And  it  is  quite  clear,  in  my  mind, 
that  the  processes  within  30  days  of  which 
the  ex-parte  judgment-debtor  must  come  in 
are  all  of  them,  on  the  very  face  of  them, 
processes  on  which  we  ought  to  presume 
that  the  judgment-debtor  had  notice  of  what 
had  been  going  on  :  they  are  either  processes 
against  the  person  or  against  the  property. 
Now,  of  course,  if  the  person's  body  is 
attached,  there  can  be  no  doubt  that  he  has 
notice,  and  it  is  equally  clear  that  in  the  case 
of  any  prudent  man  who  is  looking  after  his 
own  business,  in  that  way  in  which  we  must 
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suppose  ordinarily  men  do  look  after  their 
own  business,  that  when  his  property  is 
attached  he  has  equally  notice  of  what  is 
going  on.  For  instance,  to  apply  this  to  the 
particular  case  before  us,  we  cannot  but  pre- 
sume when  we  find  that  the  judgment-debtor 
had  property  in  the  hands  of  the  Collector, 
that  he  was  looking  after  that  property. 
When,  therefore,  that  property  was  'seized 
by  a  process  prescribed  by  Section  257  of 
the  Code,  the  only  process  by-the-bv 
by  which  it  could  be  seized,  then  we  cannot 
but  presume  that  the  judgment-debtor  to 
whom  the  property  belonged  must  have  had 
notice  of  the  seizure,  and  that  within  that 
long  period  of  ^o  days  given  so  as  to  enable 
him  to  appear  before  the  Court  and  plead 
against  the  ex- parte  judgment.  1  think, 
therefore,  that,  even  upon  the  contention  on 
which  the  pleader  for  the  appellant  puts  his 
case,  he  was  bound  in  this  instance  to  come 
within  30  days  after  service  of  the  process 
in  question. 


The  6th  May  1870. 

Present : 

The  Hon'blc  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Section  160,  Act  X.  of  1859— Jurisdiction. 

In  the  Matter  of 
Dursun  tthugut,  Petitioner, 

versus 

Mahomed  Ali,  Opposite  Party. 

Baboo  Luckhee  Churn  Bose  for  Petitioner. 

Moonshee  Mahomed  Fusuf  for  Opposite 

Partv. 

A  suit  for  arrears  of  rent,  where  the  plaint  contained 
also  a  prayer  for  ejectment,  having  been  dismissed  by 
the  first  Court,  an  appeal  was  preferred  to  the  Collector, 
who  heard  the  case  without  any  objection  as  to  juris- 
diction, and  decreed  it  solely  upon  the  question  of  the 
extent  and  character  of  the  land  and  the  arrears  of  rent 
thereupon  : 

Held  that  the  Collector  exercised  a  jurisdiction 
which  he  had,  no  question  of  ejectment  having  been  de- 
cided by  the  first  Court,  and  no  appeal  having  been 
made  to  the  Collector  upon  that  point. 

Bayley,  J% — This  is  an  application  to  set 
aside  an  order  of  the  Collector  in;  appeal  as 
made  without  jurisdiction  on  trie  ground 
that  the  plaint  in  this  case  contained  a  claim 


for  arrears  of  rent  and   also  for  ejectment 
under  Clauses  4  and  5  of  Section*  23,  Act  X. 

of  1859. 

The  first  Court  dismissed  the  plaintiff's 
suit  entirely. 

The  Collector,  on  appeal,  heard  the  case 
without  any  objection  as  to  jurisdiction.  In 
an  English  judgment  written  by  the  Col- 
lector, he  distinctly  states  that  the  whole 
question  put  before  him  was  as  to  the  ex- 
tent and  character  of  the  ekfuslee  and 
do-fuslee  lands,  and  the  arrears  of  rent 
thereupon.  lie  decides  upon  this  point,  ami 
directs  that  a  decree  be  given  accordingly. 

It  is  urged  that,  as  the  plaint  was  for 
arrears  of  rent  as  well  as  for  ejectment,  and 
as  the  mohurrir  who  writes  decrees  in  the 
Collector's  Court  chose  to  copy  in  the  decree 
the  purport  of  the  plaint  as  for  arrears  of 
rent  and  ejectment,  we  should  act  upon  the 
decree  so  drawn  by  the  said  mohurrir  and 
set  aside  the  whole  order  of  the  Collector  as 
made  without  jurisdiction.  The  case  is  said 
to  come  under  Section  35,  Act  XXIII.  of 
1861.  That  Section  gives  power  to  the 
High  Court  to  call  up  a  case  and  modify  or 
uphold  any  judgment  of  the  Lower  Court,  or 
pass  any  other  order  it  thinks  fit.  The 
terms  are  entirely  discretionary.  I  do  not 
think  that  decisions  cited  from  Regular  and 
Special  Appeals  should  be  held  to  bind  as  in 
the  exercise  of  our  discretion  under  Section 
15  of  the  Charter  Act.  In  this  case,  it 
seems  clear  that  the  jurisdiction  of  the 
Collector  was  invoked  and  a  decision  of  the 
Court  asked  only  upon  the  question  of  ek- 
fuslee and  do-fuslee  lands  and  the  arrears 
of  rent.  No  question  of  ejectment  was  ever 
decided  by  the  first  Court,  and  no  appeal 
made  to  the  Collector  upon  that  point.  Such 
being  the  circumstance  of  this  particular 
case,  the  Collector,  I  think,  exercised  a 
jurisdiction  which  he  had. 

We  have  been  referred  to  Section  160, 
Act  X.  of  1859,  as  showing  in  what  suits 
an  appeal  lies  to  the  Judge,  and  in  what  to 
the  Collector;  but  in  deciding  upon  that 
point  we  must  also  look  to  the  nature  of 
the  contention  that  is  raised  before  the  Ap- 
pellate Court.  It  seems  to  me  clear  that  in 
this  particular  case  the  appeal  was  made 
to  the  Collector  upon  a  point  in  which  the 
Collector  had  clearly  jurisdiction,  viz.y  as  to 
what  were  the  proper  arrears  of  rents  of 
the  ekfuslee  and  do-fuslee  lands.  Had 
the   plaintiff   invoked   the    decision    of    the 
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Collector  on  appeal  on  the  point  of  eject- 
ment, some  weight  might  be  attached  to  the 
present  contention,  but  even  then  I  would 
hold  that,  under  Section  1 5  of  the  Charter 
Ad,  it  would  be  entirely  within  our  dis- 
cretion to  give  or  withhold  any  assistance 
to  the  petitioner.  Looking  to  the  whole 
circumstances  of  this  case,  where  the  parties 
submitted  to  the  jurisdiction  of  the  Collect- 
or, and  no  question  was  raised  before  him 
in  appeal  on  a  point  which,  by  the  terms  of 
Section  153,  he  had  not  jurisdiction  to  de- 
cide, I  do  not  think  that  we  should  exercise 
our  extraordinary  powers  under  Section  1$ 
by  setting  aside  now,  at  this  last  moment, 
the  Collector's  order  as  made  without  juris- 
diction. 

I  would  accordingly  discharge  this  rule 
with  costs. 

Markbw  J. — I  also  think  that  this  rule 
must  be  discharged  with  costs.  The  plaint, 
it  is  true,  asks  for  ejectment,  and  if  that  had 
formed  the  substantial  part  of  the  suit,  the 
appeal  must  have  gone  to  the  Judge,  and  not 
to"  the  Collector,  but  there  is  nothing  to  show 
us  that  that  part  of  the  claim  was  ever 
pressed.  On  the  other  hand,  it  is  quite 
clear,  now  that  the  judgment  of  the  Collector 
has  been  read,  that  before  him  lhat  point 
was  absolutely  abandoned ;  and  presuming 
as  we  always  ought  to  do  in  favor  of  the 
jurisdiction  of  a  Court  rather  than  against 
it,  1  think  that  the  point  was  also  aban- 
doned in  the  first  Court,  in  which  case  the 
jurisdiction  of  both  the  Courts  would  be 
complete. 

The  6th  May  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Review— Jurisdiction — Section  15,  24  and  25 
Victoria,  Cap.  CIV. 

In  the  Matter  of 
Ashrufoonissa  Begum,  Petitioner, 

versus 

Syud  Enayet  Hosscin,  Opposite  Party. 

Baboos  Romesh  C  ft  under  Mitter  and  Boodh 
Sein  Singh  for  Petitioner. 

Mr.    C.   Gregory   and   Moonshee   Mahomed 
Yusu/iox  Opposite  Party. 

Tiro  concurrent  suits  having  been  disposed  of  by 
the  Lower  Appellate  Court  in  a  manner  adverse  to 
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the  claim  of  the  plaintiff,  he  appealed  to  the  High 
Court  in  one  of  the  cases  only,  having  been  precluded 
from  doins?1  so  in  the  other,  as  its  value  was  below  500 
rupees.  The  Hig-h  Court  reversed  the  decision  of  the 
Judsre,  who  thereupon,  with  a  view  to  correct  what  had 
become  a  manifest  error  in  the  other  case,  granted  a 
review  after  90  days  had  elapsed,  and  without  recording1 
his  reasons. 

Held  that  the  Judge's  failure  to  comply  with  all 
the  provisions  of  the  law  did  not  make  his  act  one 
without  jurisdiction  ;  and,  looking  to  the  peculiar  cir- 
cumstances of  the  case,  it  did  not  call  for  the  High 
Court's  interference  under  Section  15  of  the  Charter 
Art. 

Bayley,  J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged  with  costs. 

The  ground  of  this  application,  which  is 
made  under  Section  15  of  the  Charter  Act, 
is  that,  whereas  the  Lower  Court  admitted 
the  review  after  a  period  of  90  days  without 
recording  any  reasons  for  having  been 
satisfied  that  there  was  good  and  sufficient 
cause  shown  for  the  delay,  the  Lower  Court 
acted  without  jurisdiction.  A  case  has  been 
cited  from  Volume  XL.  page  22,  Regular 
Appeal  No.  18  of  1808,  in  which  it  is  said 
to  have  been  held  that  such  an  act  would  be 
without  jurisdiction.  Now,  in  the  first 
place,  that  case  was  one  of  regular  appeal ; 
this  is  one  under  Section  1 5  of  the  Charter. 
I  cannot  admit,  as  we  are  asked  to  admit, 
the  principle  that  an  application  under 
Section  1 5  must  necessarily  be  governed  by 
dicta  in  regular  appeals,  nor  that,  where  one 
Judge  of  one  Division  Court  passes  an 
opinion  different  from  that  passed  by  an- 
other Division  Court,  it  must  be  considered 
a  conflict  of  decision,  and  necessitate  a  re- 
ference to  a  Full  Bench. 

It  is  said  that  this  is  a  case  in  which  the 
Judge  acted  without  jurisdiction,  because 
until  he  complied  with  the  requisition  of 
the  law  in  regard  to  the  admission  of  reviews 
after  90  days,  that  is  to  say,  staled  that  he 
was  satisfied  that  there  was  good  and 
sufficient  cause  for  the  delay,  he  could  not 
admit  the  application  and  try  the  case,  and 
therefore  had  no  jurisdiction.  I  think, 
however,  that  in  this  case  the  Lower  Court 
had  jurisdiction,  although  it  may  have  failed 
in  actually  carrying  out  all  the  particulars 
of  the  law.  It  is  not  in  every  case  where,  a. 
Judge  does  not  comply  with  all  the  pro- 
visions of  the  law  that  he  acts  without 
jurisdiction,  and  it  is  clear  that  in  this  case 
the  cross-litigation  which  was  going  on  be- 
tween the  parties  and  the  reasons  which  are 
recorded  in  the  pleadings,  viz.,  that  the  High 
Couit  decision  in  one  case  might  affect  the 
nghis  of  the  parties  in  another,  are  cir- 
cumstances  which   the  Judge  of  the  Lower 
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Court  could  (and  it  must  be  presumed  he  did) 
look  to  and  consider  a  sufficient  cause  in 
admitting  the  review. 

It  has  been  held  by  almost  concurrent  de- 
cisions of  this  Court  that  ordinarily  cases 
under  Section  15  of  the  Charter  Act  should 
only  be  admitted  when  the  Judge  has 
refused  a  jurisdiction  which  he  has,  or  exer- 
cised a  jurisdiction  which  he  has  not. 
Without  saying  that  the  terms  of  this  Sec- 
tion do  not  enable  us  to  go  beyond  that,  I 
will  simply  confine  myself  to  saying,  fol- 
lowing tnose  decisions,  that  under  the  cir- 
cumstances of  this  case,  although  the 
admission  of  the  review  by  the  Judge  after 
the  lapse  of  90  days  without  specifying  any 
reasons  for  his  being  satisfied  as  to  the 
reasonableness  of  the  delay  may  not  have 
been  in  exact  accord  with  the  course  of 
procedure  prescribed,  still  it  was  not  with- 
out jurisdiction.  Nor  is  it  otherwise  a  case 
in  which  we  should  exercise  the  extra- 
ordinary powers  vested  in  us  under  Section 
15  of  the  Charter  Act. 

I  would  discharge  the  rule  with  costs. 

Markby,  J. — I  also  think  that  this  rule 
ought  to  be  discharged.  The  facts  of  the 
case^are  peculiar.  There  were  two  concur- 
rent suits  in  one  of  which  Enayet  Hossein 
was  seeking  to  recover  the  arrears  of  a 
monthly  payment  which  he  had  bought  in 
execution  of  a  decree  against  Nujumoonissa, 
and  the  other  was  a  suit  in  which  the  per- 
son entitled  to  the  monthly  payment  was 
seeking  to  set  aside  this  sale.  The  Judge 
in  appeal  had  disposed  of  both  the  suits  in 
a  manner  which  was  adverse  to  the  claim 
of  Enayet  Hossein.  Enayet  Hossein  then 
appealed  to  this  Court  in  one  suit  only, 
not  being  able  to  appeal  in  the  other  as  it 
was  a  suit  to  recover  money  below  rupees 
500.  Then,  when  this  Court  on  appeal 
reversed  the  decision  of  the  Judge  below 
in  the  case  before  it,  the  Judge  thought  it 
proper,  although  90  days  had  elapsed,  to 
give  Enayet  Hossein  an  opportunity  of 
having  what  then  became  a  manifest  error 
in  the  judgment  in  the  other  suit  corrected 
by  way  of  review.  This  seems  to  me  to 
be  almost  precisely  the  same  thing  as  was 
done  by  Kemp  and  Glover,  JJ.,  in  a  case 
reported  at  page  154,  Volume  XII.,  Weekly 
Reporter.  Whether  or  not,  if  the  order 
which  the  Subordinate  Judge  made  in  ad- 
mitting the  review  were  now  before  us  on 
appeal,  we  would  say  that  the  Judge  was 
right  in    making   that  order,   is    a  wholly 


different  question.  I  would  rather  have 
said,  with  the  greatest  respect  for  the 
opinion  of  the  two  learned  Judges,  that 
the  Judge  was  not  right,  but  that  is  not 
a  circumstance  which  should  induce  us  to 
exercise  the  extraordinary  power  of  super* 
intendence  which  we  possess  under  Section 
15  of  the  Charter  Act,  and  set  aside  the 
order  of  the  Judge  passed  in  the  case  now 
before  us.  It  may  not  be  easy  to  say  ex* 
actly  what  degree  of  illegality  in  the  pro* 
ceedings  of  a  Judge  will  deprive  him  of 
jurisdiction,  nor  is  it  in  the  least  degree 
necessary  that  we  should  in  this  case  exact* 
ly  define  what  the  limits  of  his  jurisdiction 
are.  As  pointed  out  by  Mr.  Justice  Bayley* 
our  action  under  Section  15  is  wholly  dis- 
cretionary, and  looking  to  the  peculiar  cir- 
cumstances of  this  case  and  to  the  fact  that 
the  Judge  was  only  trying  to  keep  consist* 
ency  between  the  two  suits  in  accordance 
with  what  the  High  Court  laid  down  as  the 
law,  I  am  of  opinion  that  we  should  not 
interfere  in  it. 

1  may  add  that  I  should  not  be  inclined 
to'  agree  in  the  view  which  Mr.  Justice 
Hob  house  is  said  to  have  taken  in  axaee 
reported  at  page  22,  Volume  XL,  Weekly 
Reporter,  that  this  is  an  order  which  •  in 
any  sense  can  be  said  to  be  made  without 
jurisdiction. 


.r 


The  6th  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.t  Chief 
Justice,   and   the   Hon'ble  F.  B.   Kemp, 
Judge. 

User — Proof  of  right. 
Case  No.  2806  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of  BJiau- 
gulpore,  dated  the  18th  June  iS6gy  afirm* 
ing  a  decision  of  the  Moonsiff  of  thai 
District,  dated  the  3rd  March  1869.  . 

Mullick  Kureem  Buksh  (Defendant),  ., 
Appellant, 

versus 

Hureehur  Mundur  and  others  (Plaintiffs), 

Respondents. 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 
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-No  precise  period  of  enjoyment  is  required  to  prove  a 
right  of  user;  and  there  is  no  objection  in  point  of  law 
to  the  finding  of  such  a  right  from  the  fact  of  there 
having-  been  use  for  a  very  long  time. 

Couch,  C.  J. — The  Court  has  found  in 
this 'case  that  there  had  been  an  enjoyment 
for  a  long  time,  and  consequently  that  the 
plaintiff  had  established  his  right  to  the  use  of 
the  water.  Now,  we  think  we  must  under- 
stand the  expression  for  a  long  time  as  such 
a  length  of  time  as  satisfied  the  Court  that 
there  was  a  right.  No  precise  period  of 
enjoyment  can  be  said  to  be  required  in 
order  to  prove  the  existence  of  a  right  of 
this  kind.  It  is  a  matter  for  the  Court  to 
determine  whether  the  user  has  been  for 
such  a  length  of  time  as  to  satisfy  it  that 
there  is  a  right  to  it  The  cases,  as  far  as  I 
am  aware,  on  this  side  of  India,  do  not  go 
beyond  that.  The  question  whether  a 
Judge  is  bound,  upon  proof  of  a  certain  pe- 
riod of  user,  to  find  that  there  is  a  right,  is 
%  different  one  from  that  of  whether  a  Judge 
who  has  found  a  right  was  justified  in  doing 
tou  There  seems  to  be  no  rule  of  law  which 
says  that  a  certain  period  of  enjoyment  is 
required  to  establish  the  right,  and  there- 
fore in  this  case,  as  the  Lower  Court  has 
found  that  there  has  been  a  use  for  a  very 
long  time,  there  is  no  objection  to  the  find- 
ing in  point  of  law. 

With  regard  to  the  other  question,  the 
plaintiff  alleged  in  his  plaint  that  he  had 
been  obstructed  in  his  enjoyment  of  his  right 
to  the  water  by  the  erection  of  a  bund. 
The  Lower  Courts  have  found  that  the  right 
which  the  parties  had  was  that  the  defend- 
ant could  make  use  of  the  water,  and  that, 
after  that,  the  plaintiff  would  have  the  right 
to  use  it.  That  is  the  view  which  the 
Lower  Appellate  Court  took  of  the  decree  of 
the  Moonsiff.  It  may  be  that  it  will  on  some 
occasions  be  difficult  to  carry  out  this  decree, 
and  that  at  times  disputes  may  arise  between 
the  parlies  as  to  whether  the  defendant  has 
not  done  more  than  exercise  the  right  to 
which  he  is  so  entitled ;  but  that  is  a  diffi- 
culty which  is  inherent  in  the  case  and  the 
nature  of  the  rights  possessed  by  the  parties. 
If  at  any  time  the  defendant  makes  use  of 
the  water  to  a  greater  extent  than  he  has  a 
right  to  do,  and  deprives  the  plaintiff  of 
what  he  is  really  entitled  to,  the  question 
will  have  to  be  tried  in  another  suit.  It  is 
to  be  hoped,  however,  that  a  right  having 
now  been  declared,  the  parties  will  exercise 
it  in  such  a  way  as  not  to  cause  any  further 
litigation. 


The  only  question  which  remains  to  be 
determined  is,  whether  it  is  proper  to  allow 
the  decree  of  the  Moonsiff  to  stand  with  the 
construction  which  has  been  put  upon  it  in 
the  judgment  of  the  Subordinate  Judge. 
The  Subordinate  Judge  says :  "  I  dismiss  the 
appeal,  and  I  uphold  the  decision  of  the 
Moonsiff  as  construed  by  me."  It  would  be 
better  that  he  should  alter  the  Moonsiff's 
decree  according  to  what  he  says  is  the 
proper  construction  of  it  so  as  to  make  the 
right  declared  more  defined  and  precise, 
but  the  parties  may  make  an  application  to 
him  to  amend  his  decree,  and  to  word  it 
so  that  it  may  be  in  accordance  with  what 
he  holds  to  be  the  proper  construction  of 
the  Lower  Court's  decree.  It  is  not  a  matter 
for  which  a  special  appeal  was  necessary, 
and  therefore  this  appeal  must  be  dismissed 
with  costs. 


The  8th  May  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  Dwarkanath 

Mitter,  Judges. 

Mokurruree  tenure— Cancellation— Jurisdic- 
tion. 

Case  No.  1540  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya,  dated  the 
tst  April  i86g,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  8th  July  1867. 

Lalla  Sham  Soondur  (Defendant),  Appellant, 

versus 

Sooruj  Lall  and  others  (Plaintiffs),  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboos  Unnoda 
Pershad  Bancrjce,  Khetternath  Rose,  and 
Boodh  Sein  Singh  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kalet 
Mohun  Doss  for  Respondents. 

Held,  by  Norman,  J.,  that  a  Deputy  Collector's  de- 
cree for  rent  cancelling  a  mokurruree  tenure,  with  re- 
ference to  Section  22,  Act  X.  of  i.»>59,  as  not  creating  a 
permanent  or  transferable  interest,  though  erroneous, 
cannot  be  treated  as  a  nullity  or  as  passed  without  juris- 
diction. The  tenure,  however,  is  not  cancelled  as  long 
as  the  decree  is  not  executed. 

Norman,  J.  -This  was  a  suit  for  the 
redemption  of  a  mortgage  and  for  possession 
of  certain  parcels  of  land  in  mouzah  Sandh 
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Manjhgawan  formerly  held  under  a  mo- 
kurniree  pottah,  brought  by  the  plaintiffs, 
Himmut  Bahadoor  and  others,  against  the 
mortgagee,  Shewa  Lall,  and  the  zemindar, 
Sham  Soondur,  who  is  said  to  be  colluding 
with  the  mortgagee. 

The  Lower  Appellate  Court  has  passed  a 
decree  against  the  mortgagee  Shewa  Lall, 
from  which  he  has  not  appealed. 

Sham  Soondur's  defence  is  that  he  obtained 
a  decree  for  rent  and  for  the  cancellation  of 
the  mokurruree  tenure  against  Pokhun  Lall, 
the  ancestor  of  the  plaintiff,  and  Shewa 
Lall,  the  mortgagee;  that  under  that  decree 
he  obtained  possession  in  1862,  and  that  he 
has  been  in  possession  since. 

The  suit  was  dismissed  bv  the  Subor- 
dinate  Judge. 

On  appeal,  the  Judge,  Mr.  Lowis,  re- 
versing the  decision  of  the  first  Court,  has 
given  the  plaintiff  a  decree  for  possession  as 
against  Sham  Soondur.  He  winds  up  his 
judgment  by  saying:  "The  order  of  the 
- "  Principal  Sudder  Ameen  dismissing  the 
"plaintiff's  claim,  notwithstanding  the  pal- 
"  pable  fraud  and  collusion  of  which  he 
"  has  been  the  victim,  has  painfully  sur- 
"  prised  the  Court,  and  must  be  reversed." 
He  adds :  "  The  plaintiff  has  this  Court's 
"permission  to  take  criminal  proceedings 
"  against  either  or  both  of  the  defendants." 

The  decision  is  unsatisfactory.  The  con- 
elusion  of  the  Judge  seems  very  rash,  and 
not  supported  by  the  evidence. 

A  suit  for  redemption  and  possession  of 
mortgaged  property  by  a  mortgagor  against 
the  mortgagee  is  a  perfectly  distinct  cause 
of.  action  from  a  suit  by  the  holder  of  a 
mokurruree  lease  against  the  zemindar  or 
superior  holder  claiming  to  be  restored  to 
possession  of  the  land  comprised  in  the  lease. 
Presumably,  the  zemindar  has  no  concern 
with  the  suit  against  the  mortgagee  for 
redemption,  and  cannot  be  joined  as  a  co-de- 
fendant in  sujh  suit,  unless  he  is  charged  as 
having  colluded  with  the  mortgagee. 

An  issue  should  have  been  raised  and  tried 
whether  the  defendant  Sham  Soondur  has 
colluded  with  Shewa  Lall  to  defraud  the 
mortgagor. 

And  for  that  purpose,  it  will  be  necessary 
to  enquire  whether,  prior  to,  and  at  the  time 
of  the  commencement  of,  the  suit,  Shewa  Lall 


continued  in  possession  of  the  property  mort- 
gaged to  him. 

If  these  issues  had  been  raised,  as  they 
should  have  been  in  the  first  Court,  and  it 
had  been  found  that  Sham  Soondur  was  realty 
and  in  good  faith  in  possession  of  the  pro- 
perty on  his  own  account,  and  not  on  account 
of,  or  benamee  for,  Shewa  Lall,  the  present 
suit  should  have  been  dismi-sed.  The  suit 
was  not  brought  to  contest  Sham  Soondur 
Lall's  title  under  the  decree  to  which  I  am 
about  to  advert,  but  ignores  that  decree 
altogether. 

The  decree  of  the  Collector's  Court  in 
1862  is  a  decree  in  favor  of  the  appellant 
Sham  Soondur  for  cancelment  of  the  tenure 
of  Pokhun  Lall,  the  plaintiff's  ancestor.  It 
is  apparently  an  erroneous  decree,  because  it 
treats  the  mokurruree  tenure  of  Pokhun  Lail 
as  not  being  a  permanent  interest  in  the  land, 
and  consequently  liable  to  be  cancelled  under 
the  provisions  of  Section  22  of  Ac%  X. 
of  1859. 

But  it  is  a  mistake  to  treat  the  decree,  as 
the  Judge  has  done,  as  being  a  nullity,  or  the 
order  as  beyond  the  jurisdiction  of  the  Court, 
because  the  Collector  may  have  been  wrong 
in  his  judgment  on  the  facts  or  as  to  the  law 
applicable  to  the  case  before  him. 


An  issue  must  be  tried  whether  the  decree 
in  que>ti»n  was  obtained  bond  fidt  and  after 
service  of  the  summons  on  Pokhun  Lall  as 
alleged  by  the  defendant,  or  whether  it 
was  obtained  fraudulently  and  by  collusion 
between  Shewa  Lall  and  Sham  Soondur. 

We  mav  observe  that  the  case  now  before 
us   is  not   one   where  the   mortgagee  is   in 
possession,  and  receives  and  appropriates  the 
entire  profits  of  the  estate,  leaving  nothing   . 
to  the  mortgagor  out  of  which  he  could,  for  \ 
his  own  protection,  keep  down  the  rent  grow- 
ing due  during  the  continuance  of  the  mort-    * 
gage  to  the  superior  holder.  i 


Though  Shewa  Lall,  as  mortgagee,  was  in 
possession  of  the  mortgaged  property,  the 
amount  of  his  advance  was  very  small,  only 
Rupees  471,  the  annual  rent  under  his  ticca 
lease  payable  to  Pokhun  Lall  being  Rupees 
471.  There  is  apparently  nothing  in  the 
ticca  lease  which  made  it  the  duty  of  Shewa 
Lall  to  pay  rent  to  the  zemindar,  and  nothing 
in  the  position  of  the  parties  which  should 
have  prevented  Pokhun  Lall  from  paying 
his  own  rent  if  he  had  chosen  to  do  so. 
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It  is  admitted  that  the  plaintiff's  mokur-  ; 
ruree  lease  did  not  contain  any  condition  that ', 
it  should  be  cancelled   or  become  void  on  ' 
non-payment  of  rent,  and,  consequently,   it 
could  not  have  been  legally  cancelled  under 
the  provisions  of  Section   22  or  Section  78 
of  Aft  X.  of  1859.  but  could  only  have  been 
sold   as   provided   by  the    105th  Section  of 
that  Act. 

.The  Deputy  Collector's  decision  treats 
the  mokurruree  lease  as  one  not  creating  a 
permanent  or  transferable  interest,  and  there- 
fore, if  the  decision,  though  erroneous,  is 
relied  upon  as  avoiding  the  lease,  we  must 
take  it  as  it  stanis,  and  see  what  is  the  legal 
effect  of  the  decision.  The  decision  treats 
the  mokurruree  lease  as  one  not  creating  a 
permanent  or  transferable  interest  in  the 
land,  and  therefore  declares  it  liable  to 
forfeiture  under  the  provisions  of  Section 
22.  Section  22  provides  that  no  such  lease 
(that  is,  lease  of  a  lease-holder  not  having  a 
permanent  or  transferable  interest)  shall  be 
cancelled  otherwise  than  in  execution  of  a 
decree  under  that  Aft.  It  is  admitted  that 
the  decree  was  never  executed,  and  it  cer- 
tainly cannot  now  be  executed.  Therefore 
we  are  not  bound  to  treat  the  tenure  as 
cancelled  by  the  decree. 

But  apart  from  any  provision  in  Act  X. 
of  1859,  it  may  be  that  Pokhun  Lall,  the 
mortgagor,  and  Shewa  Lall,  the  mortgagee, 
knowing  that  a  large  amount  of  rent  was 
due  to  the  zemindar  for  which  the  tenure 
might  have  been  sold,  and  that  after* the  sale 
of  the  tenure  other  property  of  Pokhun  Lall 
might  have  been  brought  to  sale,  may  have 
voluntarily  relinquished  and  surrendered  the 
tenure  to  the  zemindar. 

A  fifth  issue  must  therefore  be  tried,  viz., 
whether  after  the  passing  of  the  decree-  by 
the  Collector,  Pokhun  Lall,  or  Shewa  Lall, 
with  the  assent  of  Pokhun  Lall,  voluntarily 
abandoned,  relinquished,  or  surrendered  the 
tenure  to  the  zemindar. 

The  case  must  go  back  to  the  Judge  who 
will  take  evidence  on  the  above  issues,  record 
his  opinion  upon  them,  and  return  the  re- 
cord with  the  evidence  taken  before  him  and 
his  findings  on  the  issues  to  this  Court. 

Milter,  J. — I  concur  in  the  order  proposed 
by  my  learned  colleague;  but  I  do  not  wish 
to  express  any  opinion  at  present  on  any  of 
the  points  referred  to  by  him  in  his  judg- 
ment. I  reserve  my  opinion  on  those  points 
until  the  final  hearing  of  the  case. 


The  8th  May  1870. 

Present : 

The  Honble  J.  P.  Norman  and  Dwarka- 
nath  Mitter,  Judges. 

Rights  of  an  heir— Certificate>nder  Act  XXVI  I. 
of  i860— Section  73,  Act  VIII.,  1859. 

Case  No.  268  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Recorder  of  Moulmein,  dated  the 
nth  August  i86g. 

Nga  Tha  Yah  (one  of  the  Defendants), 

Appellant, 

versus 

Mee  Khan  Mhone  (Plaintiff),  Respondent. 

Mr.  W.  A.  Montr iou  for  Appellant. 

Mr.  S.  Vertannes  for  Respondent. 

In  a  suit  by  a  co-heir  for  administration  and  division 
of  the  estate  of  a  deceased  person,  plaintiff  is  entitled 
to  have  an  account  of  the  entire  personal  estate,  and  to 
follow  the  property  into  the  hands  of  any  person  who 
has  misappropriated  it;  and  such  riffht  is  not  taken 
away  by  the  fact  that  another  co-heir  holds  a  certi- 
ficate under  Section  73,  Act  XXVII.  of  i860. 


Section  73,  Act  V 1 1 1 .  of  1 859,  en 
the  list  of  plaintiffs  or  defendants 
absence  the  subject-matter  or  the 
investigated  and  disposed  of,  or 
added  as  parties  to  be  affected  by 
tigation  and  determination  of 
cause. 


ables  a  Court  to  add  to 
any  persons  in  whose 
claim  cannot  be  fully 
who  are  likely  when 
the  result  of  the  inves- 
the  question  in    the 


Norman,  J. — The  plaintiff,  who  is  one  of 
the  widows  of  Nga  Thai,  brought  this  suit 
against  Mee  Kho  Oo,  another  widow  of 
Nga  Thai,  who  had  obtained  a  certificate 
under  Act  XXVII.  of  i860  for  the  adminis- 
tration and  division  of  the  estate  of  Nga 
Thai. 

The  Recorder  found  that  the  property  of 
Nga  Thai,  which  had  come  to  the  hands  of 
the  defendant  Mee  Kho  Oo  since  the  decease 
of  Nga  Thai,  consisted  of  316  logs  of  teak 
timber;  that  the  plaintiff,  as  one  of  the 
"widows  of  Nga  Thai,  was  entitled  to  a 
moiety  of  the  clear  residue  of  the  property; 
that  from  the  accounts  filed,  it  appears  that 
the  greater  portion  of  the  assets  had  come 
into  the  hands  of,  and  had  been  disposed  of 
by  Nga  Tha  Yah  as  agent  for  Mee  Kho  Oo. 

The  Recorder  ordered  that  Nga  Tha  Yah 
should  be  made  a  co-defendant. 

e 
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Nga  Tha  Yah  appeared,  and  by  his  advo- 
cate contended  that  he  ought  not  to  be  made 
accountable  to  anybody  but  the  defendant 
Mee  Kho  Oo  whose  agent  he- was. 

The  Recorder  overruled  the  objection. 
The  case  proceeded,  and  eventually  the 
Recorder  came  to  the  conclusion  that  Nga 
Tha  Yah  was  liable  as  an  accounting  party 
to  the  estate  in  Rupees  10,128  actually 
realized  by  the  sale  of  the  timber  by  one 
Nga  Mahzeen  or  Moung  Shong  Nyee  to  Mr. 
Hannay.  From  this  amount,  he  deducted 
Rupees  4,033-5  which  he  allowed  as  having 
been  properly  expended  on  account  of  the 
estate  by  Nga  Tha  Yah,  and  Rupees  2,443 
paid  by  him  to  Mee  Kho  Oo  on  the  like 
account,  and  directed  that  Nga  Tha  Yah 
should  pay  the  balance,  Rupees  3,65 1-1 1,  into 
Court. 

Nga  Tha  Yah  appeals  from  the  decree  so 
far  as  it  affects  him. 

The  first  objection  taken  by  Mr.  Montriou 
was  that  the  Recorder  ought  not  to  have 
made  Nga  Tha  Yah  a  party  to  the  suit,  in- 
asmuch as  he  was  a  mere  agent  account- 
able only  to  his  principal  Mee  Kho  Oo,  the 
holder  of  the  certificate  under  Aft  XXVII. 
of  i860,  and  that,  he  had,  in  faft,  rendered  a 
full  account  to  her. 

But  the  defendant  Nga  Tha  Yah  is  not  a 
mere  agent.  He  is  not  charged  as  an  agent. 
The  plaintiff  does  not  seek  to  render  him 
responsible  as  an  agent.  He  got  into  his 
possession  a  large  quantity  of  timber  which 
forms  almost  the  whole  of  the  estate  of  the 
deceased.  If  the  Recorder  is  right  in  his 
findings,  he  has  abused  the  confidence  re- 
posed in  him  by  his  employer  Mee  Kho  Oo, 
the  holder  of  the  certificate,  and  fraudu- 
lently misappropriated  timber  belonging  to 
the  estate  of  the  deceased  by  a  fictitious 
sale  in  the  name  of  Moung  Shong  Nyee. 

Mr.  Montriou  then  contended  th*t  in  a  suit 
against  an  executor  or  administrator  for  the 
administration  of  an  estate,  persons  who  have 
improperly  possessed  themselves  of  or  have 
been  allowed  by  the  executors  to  retain  in 
their  hands  assets  belonging  to  the  estate  of  the 
deceased,  cannot  be  joined  as  co-defendants 
except  in  cases  where  the  personal  represent- 
ative is  shown  to  be  colluding  with  them  or 
to  be  insolvent.  He  said  that  it  would  be  very 
hard  if  any  agent  employed  by  an  executor 
was  liable  to  have  bis  transactions  with  the 
executor  called  into  question  in  suits  by 
creditors  or  legatees  for  the  administration 


of  the  estate  of  the  deceased  ;  that  the 
present  suit  contains  no  charge,  and  that  it 
is  not  found  that  Mee  Kho  Oo  in  her  dealings 
with  Nga  Tha  Yah  has  not  acted  in  good 
faith. 

Now,  we  may  observe  in  the  first  .place 
that  one  of  several  co-heirs  who  has 
obtained  a  certificate  and  is  empowered  to 
collect  debts  under  Aft  XX VII.  of  i860  is  in 
a  very  different  position  from  that  of  an  exe- 
cutor or  administrator  under  English  Law. 
The  executor  fully  represents  the  testator 
and  her  estate. 

The  executor  has  a  legal  title  to  the 
personal  estate.  But  the  certificate  does  not 
vest  in  the  holder  of  it  any  property  or 
interest  in  the  assets  beyond  what  he  may 
be  previously  possessed  of  as  an  heir  of  the 
deceased.  The  grant  of  a  certificate  does 
not  clothe  the  holder  of  it  with  the  character 
of  personal  representative  of  the  deceased 
further  than  to  enable  him  to  collect  and 
give  receipts  for  the  debts  due  to  f&e 
deceased.  ■     *-  • 

There  is  nothing,  therefore,  in  the  posi- 
tion of  the  holder  of  a  certificate  wbi$h 
would  make  it  necessary  for  a  creditor  or  other, 
heir  of  the  deceased  to  have  recourse  to  him 
in  the  first  instance,  or  which  would  prevent 
such  creditor  or  heir  from  following  the 
property  which  belonged  to  the  deceased 
into  the  hands  of  any  person  other  than  the 
holder  of  the  certificate  in  which  he  might 
find  it. 

So  far  as  English  cases  go,  the  case  of 
Couseto  versus  Bell,  I.  Young  and  Collyer's 
Cases  in  Equity,  page  568,  is  a  decision  by 
Vice-chancellor  Knight  Bruce  that  a  person 
who  prevailed  upon  executors  to  hand  over 
some  part  of  the  testator's  a  sets  under 
circumstances  from  which  he  must  have 
known  that  the  executors  were  acting  hasti- 
ly, improvidently,  and  contrary  to  their  duty 
as  executors,  was  properly  made  a  party  in  a 
suit  against  the  executor  for  the  adminis- 
tration of  the  estate,  though  the  bill  contain- 
ed no  charge  that  the  executor  had  colluded 
with  him  or  was  insolvent.  '  l 

We  think  that  in  such  a  suit  as  the  present, 
which  is  one  for  the  administration  And 
division  of  the  estate  of  the  deceased,  the 
plaintiff  is  entitled  to  have  an  account  of, 
the  entire  personal  estate.  Secondly,  that  a* 
co-heir  of  the  deceased  is  entitled  to  follow, 
property  into  the  hands  of  any  person  who 
has  misappropriated  it,  and  such  right  is  PQfc 
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taken  away  by  the  certificate  which  by  Sec- 
tion 4  is  made  conclusive  only  as  against 
debtors  to  the  deceased  and  in  favor  of 
debtors  paying  their  debts  to  the  person  in 
whose  favor  it  has  been  granted.  Such  right 
cannot  be  affected  by  any  act  done  in  excess 
of  the  authority  of  the  holder  of  the  certi- 
ficate. It  follows,  therefore,  that  in  such  a 
suit  as  above  mentioned  brought  against  the 
holder  of  a  certificate  under  Act  XXVII.  of 
i860,  the  plaintiff  is  entitled  to  join  as  a 
co-defendant  any  person  who,  with  the  consent 
of  the  person  holding  such  certificate,  has 
improperly  possessed  himself  of  property 
belonging  to  the  deceased  and  misappro- 
priated it. 

The  next  point  made  by  Mr.  Montriou 
was  that  Section  73  of  Act  VIII.  of  1859 
gives  no  power  to  the  Court  to  introduce  as 
a  co-defendant  upon  the  record  anew  account- 
ing party. 

*  * 

I  am  strongly  disposed  to  think  that  a 
yery  liberal  construction  should  be  put  upon 
the  words,  "  Persons  who  may  be  entitled  to, 
"  or  who  claim  some  share  or  interest  in,  the 
"subject-matter  of  the  suit,  and  who  may 
*he  likely  to  be  affected  by  the  result,"  I 
would  construe  them  as 'enabling  the  Court 
t0  add  any  persons  to  the  list  of  plaintiff  or 
defendant  in  whose  absence  the  subject- 
matter  of  the  suit  or  the  claim  of  the  plaint- 
iff in  the  suit  cannot  be  fully  investigated 
and  disposed  of.  I  am  inclined  to  think  that 
the  words  "  who  may  be  likely  to  be  affected 
by  the  result"  may  be  construed  as  likely,  if 
added  as  parties,  to  be  affected  by  the  result 
of  the  investigation  and  determination-  of 
the  question  in  the  cause.  This  will  shut  out 
case*  like  Joy  Gobind  Dass  versus  Gouree 
Pefahad  Shaha,  8  Weekly  Reporter,  page 
ioa,  .where  the  added  defendant  claimed 
adversely  both  to  the  plaintiff  and  the  ori- 
ginal defendant,  and  consequently  his  in- 
terest-could  not  he  affected  by  the  result 
of    the  decision  of    any   question   between 


In  one  sense,  it  may  be  said  that  a  person 
who  is  not  a  party  to  a  suit  cannot  be  affect- 
ed by  a  decree  pronounced  in  it. 

fin  the  present  case,  the  subject  of  the 
suit  is  for  an  account  and  partition  of  the 
eftafe  of  Nga  That.  The  defendant  says 
thafc  as  to  certain  timber,  part  of  that  es- 
tate; hfe  has  solely  and  duly  accounted  for  it. 
The  plaintiff  says  that  he  has  misappropriated 
ttiis  timber,  and  is  bound  to  account  for  its1 


value.  I  think  that  the  possession  of  the 
timber  and  claim  to  have  accounted  for  it 
constitute  a  sufficient  interest  in  the  subject- 
matter  of  the  suit  to  justify  the  Recorder  in 
adding  him  as  a  party  under  Section  73. 

But  even  if  that  were  not  so,  if  the  73rd 
Section  is  not  to  receive  the  construction 
which  I  would  put  upon  it,  the  result  is 
this.  The  defendant  by  an  irregular  order 
has  been  made  a  party  to  the  suit.  He  has 
been  summoned,  made  his  answer,  and  after 
full  trial  a  decision  has  been  pronounced 
against  him. 

If  there  was  any  error  in  making  him  a 
party  to  the  suit  at  the  stage  in  which  he 
came  into  it,  Section  350  would  probably 
prevent  us  from  saying  that  the  decree 
should  be  reversed  on  the  ground  of  such 
irregularity. 

Upon  the  merits,  the  case  is  very  simple. 
If  the  evidence  of  the  plaintiff  is  not  very 
full,  it  is  because  it  was  not  in  her  power  to 
follow  out  the  details  of  the  fraud  practised 
by  the  defendant  Nga  Tha  Yah. 


Mitter,  J. — I  concur. 


The  9th  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,   and   the   Hon'ble   F.  B.   Kemp, 
Judge. 

Usufructuary  lease— Mortgage. 
Case  No.  2844  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
1st  September  i86gt  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  21st  August  1868. 

Kewul  Sahoo  (Plaintiff),  Appellant, 

versus 

Rash  Narain  Singh  and  another  (Defendants)! 

Respondents. 

Baboo  Romesh  Chunder  Afitter  for 
Appellant. 

Baboo  Ail  Madhub  Sein  for  Respondents. 

Where  a  lease  gives  the  lessee  the  right  to  continue 
in  possession  until  money  borrowed  from  him  is  liqui- 
dated, the  lessor  is  put  in  the  position  of  a  mortgagor, 
and,  to  the  extent  of  the  security  given,  the  lessee  u  in 
the  position  of  a  mortgagee ;  but  the  lessee  is  not  enti- 
tled to  have  the  property  sold. 
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Couch,  C.  J. — The  lease  in  this  case  gave 
to  the  plaintiff  the  right  to  continue  in  pos- 
session of  the  land  until  the  money  which 
was  due  to  him  was  liquidated,  but  that  is 
not  what  he  seeks  by  the  present  suit. 
What  he  asks  for  is  that  this  property  shall 
be  sold  in  satisfaction  of  the  mortgage,  in 
the  same  manner  as  if  there  had  been  an 
ordinary  mortgage.  Now,  although  it  is 
true  that  these  Teases  are  treated  bv  the 
Courts  as  usufructuary  mortgages,  and  that 
parties  to  them  have  to  some  extent  the 
rights  of  mortgagor  and  mortgagee,  it  does 
not  follow  that  in  a  case  of  this  kind  the 
lessee  is  entitled  to  have  the  property  sold. 
To  do  that  would  be  to  give  him  a  greater 
security  than  he  has  stipulated  for.  All 
that  has  been  held  by  the  Courts  in  regard 
to  transactions  of  this  kind,  as  I  understand 
it,  is  that  the  parties  ought  to  be  considered, 
not  simply  as  lessor  and  lessee,  but  as  mort- 
gagor and  mortgagee,  the  lease  being  granted 
as  a  security  for  re-payment  of  the  money. 
This  would  put  the  lessor  in  the  position  of 
a  mortgagor,  and  give  him  the  rights  of  a 
mortgagor,  and,  to  the  extent  of  the  security 
given,  would  put  the  lessee  in  the  position  of 
mortgagee  with  the  rights  and  liabilities 
attached  to  that  character.  What  is  now 
asked  for  is  beyond  that.  We  think  that 
the  decision  of  the  Lower  Appellate  Court  is 
right,  and  that  the  plaintiff  is  not  entitled  to 
the  decree  which  he  sought  in  this  suit. 

The  appeal  must  be  dismissed  with  costs. 


The  9th  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,   and  the    Hon'ble   F.  B.  Kemp, 
Judge. 

Registration— Act  XVI.  of  1864 -Sections  49 
and  zoo,  Act  XX.  of  1866. 

Case  No.  2880*  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore,  dat- 
ed the  24th  September  i86g,  affirming  a 
decision  of  the  Subordinate  Judge  of  that 
District,  dated  the  31st  July  r86g. 

Doolal  Bibee  (one  of  the  Defendants), 

Appellant, 

versus 

Nada  Shaha  (Plaintiff),  Respondent. 


Baboos  Romesh'  Chunder  Mitter  and   Sree- 
nath  Doss  for  Appellant. 

Mr.  G.  C.  Paul  and  Baboo  Hem    Chunder 
Banerjee  for  Respondent. 

Where  an  instrument  was  executed  under  the  Registra- 
tion Act  XIX.  of  1841,  and  was  a  valid  instrument  con- 
ferring a  right  or  interest  on  the  party  in  whose  favor  it 
was  made,  it  does  not  become  invalid  by  reason  of  the 
party  not  getting  it  registered  within  12  months,  nor  is 
priority  over  it  obtained  by  a  subsequent  conveyance 
which  is  registered  under  the  Registration  Law  of  1S64 
or  1M66. 

Couch,  C  J. — The  first  question  which 
arises  in  the  case  depends  upon  the  con* 
struction  which  is  to  be  put  upon  Sections 
49  and  100  of  A  A  XX.  of  1866.  The  bill 
of  sale  of  the  plaintiff  was  made  at  a  time 
when  Aft  XIX.  of  1843  was  'R  operation, 
and  was  not  required  by  that  Aft  to  be 
registered.  The  consequence  of  non*re- 
gistration  under  that  Aft  was  that  a  subse- 
quent bill  of  sale  registered  would  acquire 
a  priority,  but  there  was  no  law  then  which 
obliged  the  plaintiff  to  register  his  bill  of. 
sale  in  order  to  give  it  validity.  The  defend- 
ant's bill  of  sale  was  made  after  Aft  XX. 
of  1866  came  into  operation.  Now,  Section 
49  of  that  Aft  says  that  no  instrument  re- 
quired by  Section  17  to  be  registered  shall 
be  received  in  evidence  in  any  civil  proceed- 
ing in  any  Court,  or  shall  be  acted  on  by 
any  public  servant  as  defined  in  the  Indian 
Penal  Code,  or  shall  affect  any  property 
comprised  therein,  unless  it  shall  have  been 
registered  in  accordance  with  the  provisions 
of  this  Aft.  That  Section  would  not  affect 
the  bill  of  sale  of  the  plaintiff  if  it  is  not 
within  the  terms  of  Section  17,.  but  it  does 
not  come  within  that  Section,  because  it  only 
applies  where  the  property  is  situated  in  a 
district  and  to  instruments  executed  after 
the  date  on  which  the  Aft  of  1864,  or  the 
Aft  of  1866,  shall  have  come  into  operation. 

Clearly,  therefore,  there  is  no  provision 
in  this  Aft  which  says  that  the  plaintiff's 
deed  of  sale  shall  be  invalid,  or  shall  not 
affect  the  property  because  it  has  not  been 
registered,  unless  it  is  to  be  found  in  Sec- 
tion 100.  Now,  Section  100  gives  to  the 
parlies  the  power  of  registering  instruments 
executed  before  the  date  on  which  the  Ad 
came  into  operation.  It  says  that  instru- 
ments of  that  "description  executed  before 
the  date  on  which  this  Aft  shall  come  into 
operation,  will  be  accepted  for  registration 
if  du.y  presented  for  registration  within 
12  months  from  such  date,  but  there  is 
no  provision  that  if  they  are  not  registered. 
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they  shall  be  in  any  way  invalidated,  or 
that  the  rights  that  the  parties  have  acquir- 
ed under  such  instruments  shall  be  inter- 
fered with  or  lessened.  I  cannot  see, 
looking  at  all  these  Sections,  any  ground 
for  holding  that  where  an  instrument  was 
executed  before  the  Act  of  1864  was  passed, 
and  was  a  valid  instrument  conferring  a 
right  or  interest  on  the  parties  in  whose 
favor  it  is  made,  that  that  instrument  shall 
become  invalid  by  reason  of  the  party  not 
going  and  getting  it  registered  within  12 
months,  or  that  a  person  getting  a  convey- 
ance and  registering  it  under  this  Act  should 
have  priority  over  a  person  who  should  be 
holding  an  instrument  not  so  registered. 
That  opinion  I  have  come  to  after  looking 
at  all  these  Sections  in  the  Acts,  and  it  is 
abo  in  accordance  with  several  decisions 
of  this  Court.  Both  on  the  authority  of 
these  decisions  which  1  should  be  disposed 
to  follow  unless  1  should  be  clearly  ot  opi- 
nion to  the  contrary,  and  upon  my  own  view 
of  these  Sections,  I  think  the  objection 
raised  by  the  special  appellant  has  alto- 
gether failed,  and  that  there  is  no  ground 
for  holding  that  the  decision  of  the  Lower 
Appellate  Court  is  wrong  on  this  point. 

Then  the  other  question  raised,  namely* 
that  there  ought  to  have  been  an  issue  tried 
as  to  whether  the  lands  claimed  as  covered 
by  the  plaintiff's  deed  of  sale  are  identical 
with  the  lands  in  the  possession  of  the  de- 
fendants, appears  to  me,  when  we  look  at 
the  nature  of  the  case  and  at  the  mode  in 
which  it  has  been  conducted,  not  to  arise 
on  special  appeal.  It  is  clear  to  my  mind 
that  the  great  question  which  was  raised 
between  these  parties  was  whether  one  bill 
of  sale  or  the  other  was  entitled  to  priority. 
This  suit  was  brought  to  recover  possession 
of  the  land,  and  the  decree  is  only  for 
possession  of  the  land,  the  substantial  ques- 
tion between  the  parties  being  to  which  of 
them  did  the  land  belong.  That  is  the  mat- 
ter which  they  appear  to  have  contested 
from  the  beginning,  and  upon  that  there 
has  been  a  distinct  judgment  by  the  Lower 
Appellate  Court. 

The  question  whether  there  has  been  an 
actual  dispossession  does  not  appear  to  me 
to  have  been  fairly  and  properly  raised,  nor 
is  it  of  such  a  nature  that  we  ought  to  send 
back  the  case  to  have  that  question  tried. 

The  decree  for  possession  of  the  land, 
when  once  the  title  had  been  ascertained, 
was  a  proper  decree  to  be  passed  under  the 
circumstances  of  the  case,  and  with  reference 
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to  the  effect  upon  the  deeds  of  sale  of  the 
Law  of  Registration  applicable  to  them.  I- 
can  see  no  ground  for  holding  that  the  deci- 
sion of  the  Lower  Court  should  be  interfered 
with  in  special  appeal  by  this  Court. 

The  appeal  must  be  dismissed  with  costs* 


The  10th  May  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Butwarra— Mokurruree  rights. 

Case  No.  2949  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Ttrhoot,  dated  the  24th 
August  iti6g,  modifying  a  decision  of  the 
Moonsiff  of  la/pore,  dated  the  30th 
March  1869. 

Shaikh   Ahmedoollah   and   another  (two  of 
the  Defendants),  Appellants, 

versus 

Shah  Ashruff  Hossein  and  others  (Plaintiffs), 

Respondents. 

Messrs.  R.  E.  Twidale  and  C.  Gregory  for 

Appellants. 

Baboos  Romesh  Chunder  Mitter  and  Kalce 
Mohun  Doss  for  Respondents. 

A  joint  and  undivided  estate  having  been  subjected  to 
private  partition,  four  beegahs,  which  were  in  the  portion 
held  by  A,  were  granted  by  him  in  mokurruree.  Subse- 
quently, on  the  application  of  the  parties,  the  Collector 
made  a  regular  partition,  by  which  two  beegahs  of  the 
mokurruree  land  were  allotted  to  the  ether  sharers,  who 
refused  to  recognize  the  grantee's  mokurruree  rights  for 
that  portion  of  the  land,  contending  that  as,  under  the 
private  partition,  all  the  four  beegahs  were  in  the  share 
of  the  grantor,  the  loss  of  rent  should  be  on  him,  and 
that  the  Collector's  butwarra  could  not  transfer  two 
beegahs  with  the  mokurruree  or  smaller  rental  to  the 
other  sharers. 

Held  that  the  grantee's  mokurruree  title  could  not 
be  got  rid  of  by  the  butwarra,  and  that  he  was  entitled 
to  recognition  by  the  other  sharers. 

Bayley,  J. — I  am  of  opinion  that  this 
special  appeal  must  be  dismissed  with  costs. 
The  facts  of  the  case  are  these.  The 
plaintiff  sued  for  possession  of  three  beegahs 
of  mokurruree  lands  and  for  declaration  of 
mokurruree  title  in  one  beegah,  on  the 
allegation  that  a  mokurruree  pottah  of  those 
four  beegahs  was  granted  to  him  by  Bibee 
Bunnoo  Jan,  the  proprietor  of  8-annas  share 
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of  the  joint  estate.  It  appears  that  al- 
though the  estate  was  one  joint  and  undivid- 
ed on  the  Collector's  rent-roll,  there  was  a 
private  partition  between  the  co-parceners, 
and  under  it  the  entire  four  beegahs  of  the 
mokurruree  were  in  the  portion  held  by  the 
grantor  of  the  mokurruree.  None  of  these 
four  beegahs  was  then  in  the  portion  held 
by  the  special  appellant.  Subsequently,  the 
parties  applied  for  a  regular  partition  of  the 
estate  bv  the  Collector  under  Regulation 
XIX.  of '1814. 

By  the  Collector's  butwarra  under  this 
law,  two  beegahs  of  the  mokurruree  lands 
were  allotted  by  the  Collector  to  the  share  of 
the  special  appellants,  and  the  other  two 
beegahs  were  allotted  to  the  other  sharers. 
The  plaintiff  alleges  that  he  was  unable  to 
get  from  the  special  appellants  a  recognition 
Of  his  mokurruree  right  for  the  two  beegahs, 
and  hence  the  present  suit. 

The  first  Court  gave  the  plaintiff  a  modi- 
fied decree.  The  Lower  Appellate  Court 
gave  the  plaintiff  a  decree  in  full  of  his 
chtim. 

The  defendant  appeals  specially,  urging 
that  under  the  private  partition  all  the  four 
beegahs  mokurruree  were  in  the  share  of 
the  grantor  of  the  mokurruree,  and  that 
properly  the  loss  of  rent  from  that  time 
should  always  be  on  the  grantor,  inasmuch 
as  when  the  estate  was  held  under  private 
partition,  then  it  was  that  the  grant  was 
made  out  of  the  grantor's  share,  and  the  loss 
of  rent  thus  accepted  by  the  grantor  for  him- 
self was  for  his  own  share  and  for  that  only ; 
that  therefore  the  Collector's  butwarra  under 
Regulation  XIX.  of  1814  could  not  alter 
this  basis  of  the  tenure  or  transfer  two  bee- 
gahs with  a  mokurruree  or  smaller  rental  to 
the  other  sharer  of  the  estate. 

I  do  not  think  this  contention  valid.  The 
Whole  estate  was  one  and  indivisible,  and  as 
such  responsible  to  the  Collector  for  all  the 
revenue ;  and  although  there  was  a  private 
partition,  still  that  fact  would  not  make  the 
estate,  which  as  it  originally  stood  by  law 
was  one  estate,  become  two  esta'es.  but  it 
w  «uld  remain  one  only.  Further,  the  Col- 
lector, if  he  ha^,  after  his  buUarr;i  of  such 
one  estate  into  two,  to  sell  either  or  boih 
Ot  the  then  two  separated  estates  tor  default 
to  pay  arrears  of  Government  revenue, 
could  not  order  at  the  sale  trut  as  the 
mokurruree  was  granted  by  the  proprie- 
tor of  one  8- annas  share  under  the  ori- 
ginal private  partition,  the  grantor  of  the 
mokurruree  must  make  up  the  full    rent. 


of  the  two  beegahs  to  the  purchaser  of 
the  other  estate  created  by  the  butwarra 
under  Regulation  XIX.  of  1814,  and  into 
which,  by  the  Collector's  allotment  under 
Regulation  XIX.  of  1814,  those  two  beegahs 
for  the  first  time  fell. 

Again,  in  making  the  partition  under  Re- 
gulation XIX.  of  «8i 4,  the  Collector  had 
only  to  assess  a  proportionate  jumma  on  a 
proportionate  area  ot  the  whole  estate,  and 
then  divide  it  into  two.  He  cannot,  when 
operating  under  Regulation  XIX.  of  1814, 
decide  that  as  sharer  A  granted  a  mokurruree 
and  so  made  a  diminished  rental,  a  lesser 
area  or  an  area  burdened  with  a  diminished 
rental  should  go  to  A  or  his  representative. 
The  Collector  could  not  try  the  validity  or 
otherwise  of  the  mokurruree.  He  could 
only  take  the  area  of  the  tenure  as  part  of 
that  of  the  one  mehal  to  be  divided  into 
two,  and  apportion  that  whole  area  and 
assess  upon  it  the  proportionate  amount  of 
the  whole  jumma,  and  so  divide  the  one 
estate  into  two  estates. 

I  think,  therefore,  that  the  Lower  Appel- 
late Court  is  right,  and  would  dismiss  this 
special  appeal  with  costs. 

Markby,  J — I  also  think  that  this  special 
appeal  must  be  dismissed.  I  entirely  agree 
that  for  the  purpose  of  assessment  of  re- 
venue, the  private  partition  between  the 
parties  was  a  matter  which  the  Collector 
had,  if  he  thought  fit,  a  right  to  disregard 
when  he  came  to  apportion  the  revenue  ;  but 
Mr.  Gregory  goes  further  than  this,  and 
contends  that  the  private  partition  might 
not  only  be  disregarded  for  the  purpose  of 
revenue,  but  that  after  the  Collector  had 
made  the  partition  it  became  absolutely 
null  and  void,  and  that  not  only  as  to  the 
shares  of  the  estate,  but  also  as  regards  the 
interests  of  the  third  party  which  had  been 
created  by  the  owners  of  the  respective 
portions  of  the  estate.  He  has  produced 
no  authority  for  such  a  proposition,  and  such' 
a  proposition  seems  to  me  to  be  almost  moa* 
strous  It  is  not  denied  that  prior  to  the  par«' 
tition  by  the  Revenue  authority,  tnere  bad 
be<  n  a  private  partition  by  the  sharers  of  the 
esute,  ami  I  am  at  a  loss  to  conceive  by  what 
possible  means  a  title  which  is  good  origin- 
ally c«n  be  got  rid  of  by  any  act  to  which 
the  holier  of  that  title  is  not  himself  a  party* 
That  seems  to  me  what  the  special  appellant 
in  this  case  contends  for. 

■ 

I  agree  in  dismissing  this  special  appear 
with  costs.  •_> 
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The  nth  May  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  W.  Markby, 

Judges. 

m  User — Easement 

Case  No.  27S9  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Kast  Burdwan. 
dated  the  3rd  September  r84g%  reversing  a 
decision  of  the  Moons  ff  of  hamunarrah, 
dated  the  6th  March  i86g. 

Aukhoy   Coomar  Chuckerbulty  (Defendant), 

Appellant, 

versus 

Mollah  Nobee  Nowaz  (Plaintiff),  Respondent. 
Baboo  Jadub  Chunder  Seal  for  Appellant. 
Baboo  Kumola  Kant  Sein  for  Respondent. 

The  mere  fact  of  user  for  any  number  of  years  will 
not  foe  sufficient  to  confer  a  right,  if  the  user  be,  from 
time  to  time,  interruoted  by  the  owner  resuming1,  as  oc- 
casion may  require,  the  exclusive  use  of  his  land.  In 
such  a  case,  the  user  will  be  treated  as  permissive  mere- 
ly, and  not  as  the  exercise  of  a  right. 

M*rkby>  J. — I  do  not  think  it  necessary  to 
call  uuon  the  plea  ler  for  the  respondents. 
The  object  of  the  suit  was  to  establish  the 
plaintiff's  claim  to  the  ownership  of  a  piece 
of  land  clear  of  the  use  of  any  right  of  way 
on  the  part  of  the  defendants  who  claim  a 
public  right  of  way,  and  who,  according  to 
the  plaintiff's  allegation,  have  exercised  that 
right  to  his  injury. 

The  only  question  now  before  us  is  whether 
the  Lower  Appellate  Court  was  wrong  in  law 
in  finding  that  the  right  of  way  did  not 
exist. 

The  first  Court  found  that  there  had  been 
ft  user  of  a  way  of  some  sort  or  other  over 
the  land  for  75  years,  and  dismissed  the 
plaintiffs  suit.  The  second  Court,  as  we 
understand  the  judgment,  does  not  reverse 
the  finding  that  there  had  been  a  user  for 
75  years,  but  he  refuses  to  infer  that  any 
right  of  way  had  been  gained.  This  lan- 
guage is  not  perfectly  clear,  but  we  have 
Compared  the  translation  with  the  original, 
and  consider  that  his  view  of  the  case 
is  that  the  user  was  merely  accidental  and 
permissive,  and  not  such  as  to  confer  a  right. 
And  the  only  question  we  have  to  decide  is 
whether  the  Lower  Appellate  Court  was  at 


liberty  to  take  this  view.  It  seems  perfectly 
clear  that  it  was.  The  mere  fact  of  user  for 
any  number  of  years  will  not  be  sufficient  to 
confer  a  right  if  the  user  be,  from  time  to 
time,  interrupted  by  the  owner  resuming, 
as  occasion  may  require,  the  exclusive  use  of 
his  land.  In  such  a  case,  the  character  of 
the  user  is  changed.  It  will  be  treated  as 
permissive  only,  and  not  as  the  exercise  of -a 
right.  What  is  the  true  character  of  the 
user  is  in  each  case  to  be  inferred  from  the 
circumstances.  I  see  no  error  in  the  infer- 
ence drawn  by  the  Lower  Appellate  Court 
in  this  case  that  the  user  was  not  such  as  tfo 
confer  a  right. 

I  think  this  special  appeal  must  be  dismiss- 
ed with  costs. 

Jackson,  J. — I  am  of  the  same  opinion. 


The  1 2th  May  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles    • 
Hobhouse,  Bart.,  Judges. 

Execution-sale— Tenant's  rights  and  interests- 
Rent— Hypothecation. 

Case  No.  2967  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Purneah,  dated 
the  17th  September  rS6pt  affirming  a 
decision  of  the  Moonsift  of  Arrarfah, 
dated  the  27th  May  1869. 

Tirthanund  Thakoor  (Plaintiff),  Appellgnt, 

versus 

Paresmon  J  ha  and  another  (Defendants), 

Respondents. 

Baboo  Tarucknalh  Sein  for  Appellant. 

Baboo  Khetter  Mohun  Mookerjee  for 
Respondents. 

The  sale  by  a  Civil  Court  of  a  judgment-debtor's 
rights  and  interests  in  a  tenure  in  execution  of  a 
money-decree  is,  if  not  tainted  by  fraud,  a  good  sale 
for  what  it  is  worth,  and  the  same  property  cannot  be 
re-sold  in  execution  of  a  decree  for  arrears  of  rea| 
against  the  former  tenant. 

The  produce  of  the  land  is  by  law  (Section  11  a,  Act 
X.  of  1S59)  hypothecated  for  the  rent  payable  in  «• 
spect  thereof,  but  not  the  land  itself. 

Hobhouse,  J*— This  is  a  suit  rather  of 
a  peculiar  nature,  and  it  is  necessary  to  state 
carefully  the  facts  on  which  we  have  come 
to  a  decision  on  the  point  of  law  before  us. 
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The  plaintiff  in  this  suit  held  a  decree 
against  one  of  the  defendants,  Rung  Lall,  in 
the  Revenue  Court  for  arrears  of  rent  for 
the  years  1273  and  1274.    This  decree  was 
dated  the  10th  September  1867.    The  co- 
defendant  of  Rung  Lall,  namely,  Paresmon 
J  ha,  held  a  money-decree  in  the  Moonsiff's 
.  Court  against  the  said  Rung  Lall,  dated  the 
28th  May  1867.     In  execution  of  this  money- 
decree,    the  defendant   Paresmon   J  ha    put 
up  for  sale  the  rights  and  interests  of  Rung 
Lall  in  the  tenure,  which  is  the  subject  of 
dispute  before  us*    And  on  the  29th  Novem- 
ber 1867,  the  said  Paresmon  J  ha  became  the 
purchaser  of  the  said  rights  and  interests  in 
the  said  tenure.     Thereafter,  on  what  date 
we  are  not  shown,  the  plaintiff  prayed  in  the 
Revenue  Court  for  execution  of  his  decree 
for  arrears  of  rent  of  the   10th  September 
1867  by  the  sale  of  the  said  tenure  of  Rung. 
Lall.     The   arrears   of   rent  for   which   the 
decree   was   given   were   admittedly   arrears 
due  from  the  defendant  Rung  Lall,  as  the 
tenant  of  the  tenure  which  was  sold  to  the 
defendant  Paresmon. 

When  the  plaintiff  applied  for  execution 
of  his  decree  in  the  manner  I  have  said,  the 
Deputy  Collector,  on  the  25th  April  1868, 
refused  to  allow  such  execution  to  proceed 
on  the  ground  that  whatever  had  been  Rung 
Lall's  rights  and  interests  in  the  tenure  had 
been  sold  to  the  defendant  Paresmon  at  the 
previous  sale  by  the  Civil  Court. 

Under  these  circumstances,  the  plaintiff 
sues  for  the  reversal  of  the  sale  made  by  the 
Civil  Court  on  the  29th  November  1867, 
and"  for  the  cancelment  of  the  order  of  the 
Deputy  Collector  of  the  25th  April  1868, 
and  to  obtain  sale  of  the  tenure  in  question. 

The  Lower  Appellate  Court  has  dismissed 
the  plaintiff's  suit  on  the  ground  that  the 
sale  to  the  defendant  of  the  29th  November 
1867  was  a  good  sale,  and  that  there  cannot, 
therefore,  be  any  re-sale  of  the  rights  and  in- 
terests of  the  judgment-debtor  Rung  Lall 
in  the  tenure  in  question. 

In  special  appeal  it  is  contended  that  this 
judgment  is  erroneous  in  law,  and  the  argu- 
ment of  the  pleader  for  the  special  appellant 
is  this:  he  says  that  inasmuch  as  the  de- 
fendant Rung  Lall  was  the  tenant  of  the  un- 
der-tenure  in  question,  and  inasmuch  as  the 
arrears  of  rent  for  which  the  decree  was  given 
to  the  plaintiff  were  arrears  of  rent  due  by  the 
tenant  of  this  particular  tenure,  so  the 
tenure  itself  was  liable  for  the  amount  01 

o 


the  said  arrears,  and  the  defendant 

mon,  who  bought  that  tenure,  bought  itsmb- 

ject  to  such  liability. 

In  the  first  place,  it  is  quite  clear  to  me 
that  the  two  first  prayers  contained  in  the 
suit  could  not,  under  any  circumstances,  be 
granted.     It  is  not  for  a  moment  contended 
that  the  decree  of  Paresmon  in  the  Moon- 
siff's  Court,  that  the  sale  to   Paresmon.  in 
that  Court  or  that  the  order  of  the  Deputy 
Collector  of  the  25th  April  1868,  are  in  any 
way  tainted  with  fraud.     It  must,  therefore, 
be   held  at  once  that  the  sale  of  the  29th 
November,  whatever  it  may  have  conveyed 
to  the    purchaser,    was,    for    what  it   was 
worth,  a  good* sale ;  and  also  that  the  order 
of  the   Deputy  Collector  refusing  to  allow 
any  re-sale  of  the  tenure  was  an  order  pass- 
ed  with    jurisdiction,    and    was    an    order, 
therefore,  which    we    cannot    in   the    Civil 
Court  set   aside.     But  I  do  not  propose  to 
base  my  judgment  upon  such  a  narrow  basis 
as   that   the   two    principal   prayers  of  the 
plaintiff  cannot  be  complied  with,  and  that, 
therefore,  the  suit    must    be   dismissed.     I 
will   rather   take  it  that  the  suit  is   of  this 
nature — that  it  is  a   suit  to  have  it  declared 
that  the  tenure  purchased  by  Paresmon  on 
the  29th  November  1867  is  a  tenure  which, 
notwithstanding  his   purchase,   is  liable  for 
the    arrears    of    rent-decree   due   from  the 
former  tenant  of  the  tenure,  and  is,  therefore, 
liable  to  be  sold  for  the  amount  of  those 
arrears. 

Now,  the  whole  of  this  contention  rests 
upon  this  theory,  namely,  that  every  under- 
tenure  is  hypothecated  to  the  proprietor  of 
the  same  for  the  rent  derivable  and  due 
from  such  under-tenure.  Now,  although 
there  is  a  law,  Section  112,  Act  X.  of  1859, 
which  declares  that  the  produce  of  the  land 
is  held  to  be  hypothecated  for  the  rent 
payable  in  respect  thereof,  yet  there  is  no 
law  shown  to  us  which  has  declared  that 
ihe  land  itself  is  held  to  be  hypothecated 
for  the  rent  thereof.  It  seems  to  me,  there- 
fore, in  the  first  place  that  the  mere  fact 
that  there  is  a  law  declaratory  that  the  pro- 
duce of  the  land  is  held  hypothecated  for 
the  rent,  is  strong  evidence  to  show  that 
there  is  no  law  by  which  the  land  itself  is 
held  to  be  hypothecated  for  the  same  pur- 
pose :  the  expressio  unt'us  is  the  exclurio 
contrarii. 

But  we  are  shown  certain  decisions  of 
s  >me  Division  Benches  of  this  Court  which 
are  said  to  be  in  accordance  with  the  special 
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appellant's  view  upon  this  case,  and  these 
ttf  pointed  out  to  us  in  2  Weekly  Reporter, 
page  131;  5  Weekly  Reporter,  page  205; 
8  Weekly  Reporter,  page  384 ;  II.  Wyman's 
Reports,  page  212  ;*  and  IN.  Wyman's  Re- 
ports, page.  1 9.* 

-  Now,  the  most  cursory  glance  at  the 
cases  to  be  found  in  Wyman  makes  it  quite 
clear  that  the  point  before  us  was  not  in 
"any  shape  brought  before  the  minds  of  the 
Judges  who  decided  the  cases  there  re- 
ported, and  in  fact  the  pleader  for  the 
special  appellant  very  candidly  admits  that 
that  is  so  ;  and  the  most  that  he  can  make 
but  of  those  reported  cases  is  that  there  are 
some  expressions  in  them  which  seem  to 
favor  his  views. 

Again,  I  think  that  from  a  careful  con- 
sideration of  the  cases  in  the  5th  and  in  the 
8th  Weekly  Reporter,  it  will  appear  that 
they  were  not  cases  in  which  the  point  be- 
fore us  was  really  the  point  which  the  Judges 
there  decided.  In  the  case  at  page  384,  the 
Judges  held  that  the  suit  turned  upon  fraud 
or  no  fraud,  that  the  Judge  below  had  found 
fraud  without  any  evidence  thereof,  and 
that  therefore  his  decision  was  erroneous. 
And   so  in  the   5th  Weekly  Reporter,  the 

? point  before  the  Judges  there  again  was 
raud  or  no  fraud ;  and  although  undoubted- 
ly the  learned  Judges  here  expressed  an 
opinion  which  is  in  favor  of  the  special 
appellant's  views,  yet  in  so  many  terms 
they  do  not  give  judgment  as  the  result  of 
that  opinion;  but,  on  the  contrary,  they 
remand  the  case  for  trial  upon  the  question 
of  fraud  or  no  fraud. 

The  only  case  which  seems  to  be  at  all 
strong  in  favor  of  the  special  appellant's  view 
is  that  in  2  Weekly  Reporter;  and  here 
the  Judges  do  undoubtedly  seem  to  say 
that  because  the  rent  was  due  upon  the 
tenure  sold,  therefore  the  person  who  bought 
that  tenure  was  bound  by  the  second  sale 
of  it*  But  in  the  same  breath  they  say 
that  he  was  so  bound  because  of  his  negli- 
gence in  not  paying  up  the  rents  that  were 

-  doe  upon  the  tenure.  To  make  that  case, 
therefore,  applicable  to  the  case  before  us, 
we  ought  to  have  been  shown  what  was  the 
date  of  the  decree.  If  the  decree  was  given 
after  the  purchaser  in  the  Civil  Court  had  be- 
come the  proprietor  of  the  tenure,  then  he 
might  perhaps  have  been  liable  for  the  rents 
due  upon  the  tenure,  and  when  he  neglected 
to  pay  them,  the  tenure  would  rightly  have 
been  sold.     But  the  learned  Judges  do  not 

•  W.  R.,  Gap.  No.,  Act  X.  Rulings.,  pp.  48  and  91. 


state  in  their  judgment  what  was  the  date  of 
the  decision,  and  we  therefore  really  do  not 
know  whether  that  case  is  in  point  or  not. 

On  the  other  hand,  as  I  have  said  before, 
we  are  not  shown  any  custom  nor  any 
statute  law  declaring  that  an  under-tenure  is 
hypothecated  for  the  rents  due  upon  it,  and 
there  is  a  statute  law  which  seems  to  de- 
clare by  the  expression  of  one  thing  that 
the  other  is  not  law.  And  the  cases  to  be 
found  in  III.  Bengal  Law  Reports*  are  dis- 
tinctly in  point,  and  by  them  it  is  expressly 

*  The  26th  April  1869. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mitter,  Judges, 

Case  No.  12S2  of  1868. 

Special  Appeal  from  a  decision  passed  by  the  Subordi- 
nate Judge  ofjessore,  dated  the  26th  March  1 868, 
reversing  a  decision  of  the  Moonsiff  of  Magoorah, 
dated  the  2 1st  December  1866. 

Someeruddy  Khalifa  (one  of  the  Defendants),  Appellant, 

versus 

Hurish  Chunder  Kurmokar  and  another  (Plaintiffs), 

Respondents. 

Baboo  Ashootosh  Chatterjee  for  Appellant. 
B a  bo  os  Grish  Chunder  Ghose  and  Gopal  Lall  Mitter 

for  Respondents. 
Loch,  J. — It  appears  that  Savi  held  two  decrees  against 
one  Shamut  Ali,  one  for  debt  passed  by  the  Small  Cause 
Court,  the  other  for  rent  passed  by  the  Collector  under 
Act  X.  of  i»59  Savi  executed  the  decree  of  the  Small 
Cause  Court  first  of  ail,  and  caused  the  rights  and 
interests  of  his  debtor  in  a  certain  jumma,  which  is  the 
subject  of  this  suit,  to  be  sold,  and  they  were  purchased 
by  the  plaintiff.  Savi  subsequently  put  up  the  same 
tenure  for  sale  in  execution  of  his  decree  for  rent,  when 
it  was  purchased  by  the  special  appellant,  Sumeeroo- 
deen  Khalifa. 

Plaintiff  then  brought  the  present  action  to  set  aside 
the  second  sale,  and  to  obtain  possession  of  the  property 
which  he  had  purchased,  and  the  Lower  Appellate  Court, 
setting  aside  the  judgment  of  the  Moonsiff,  held  that  the 
second  sale  was  fraudulent,  and  gave  plaintiff  a  decree 
for  possession. 

The  defendant,  the  purchaser  at  the  second  sale,  has 
appealed  specially,  and  contends  that,  so  far  as  he  is 
concerned,  no  collusion  has  been  proved  against  him ; 
that  he  is  a  bona-fide  purchaser  for  valuable  considera* 
tion ;  that  his  purchase  being  under  a  decree  for  rent 
was  a  purchase  of  the  tenure,  while  that  of  the  plaintiff 
was  merely  of  the  rights  and  interests  of  the  judgment- 
debtor. 

In  this  case  it  may  be  assumed  that  both  purchasers 
were  bona-fide  purchasers  for  good  consideration,  and 
that  the  second  purchaser  was  not  aware  of  the  purchase 
of  the  former  a  few  days  before  he  bid  for  the  property 
at  the  second  sale. 

A  case  is  quoted  from  the  2nd  Volume,  Weekly  Re- 
porter, page  131,  in  which  it  was  held  by  a  Division 
Bench  of  this  Court  that  the  purchaser  at  a  sale  in 
execution  of  a  decree  purchased  only  the  ii,'ht  and 
interest  of  the  debtors  in  the  tenure  put  up  for  sale,  which 
consisted  in  the  right  to  hold  the  tenure  as  a  heritable 
and  transferable  tenure  subject  to  payment  of  certain 
rent  to  the  zemindar.  The  new  purchaser  stood  in  the 
exact  position  of  the  old  ryots,  and  whilst  he  succeeded 
to  their  privileges,  was  bound  by  their  engagements  to 
the  zemindar,  the  first  of  which  was  the  payment  of  rent, 
and  as  the  purchaser  had  neglected  to  discharge  it,  the 
zemindar  was  justified  in  bringing  the  tenure  to  sale.  » 
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declared  that,  under  circumstances  exactly 
similar  to  the  present,  the  sale  made  in 
execution  of  a  decree  of  a  Civil  Court  is 
good"  so  as  to  prevent  any  second  sale  of 
the  same  property  in  execution  of  a  decree 
for  arrears  of  rent  against  the  former  ten- 
ant of  that  property. 

I  think,  therefore,  that  the  Judge  was 
right  in  saying  that  the  plaintiff's  suit  must 
be  dismissed,  and  I  would  dismiss  this  ap- 
peal with  costs. 

Loch,  J. — I  concur  in  the  judgment  pro- 
nounced by  my  colleague.  1  wish  to  add 
a  few  words  with  regard  to  the  judgment 
published  in  8  Weekly  Reporter,  page 
384.  That  was  a  judgment  pronounced  by 
Mr.  Justice  Mitter,  in  which  I  concurred, 
and  it  has  been  quoted  in  support  of  the 
case  of  the  special  appellant  before  us ;  and 
it  has  been  urged  that  the  opinion  expressed 
by  Mr.  Justice  Mitter  in  the  judgment 
published  in  III.  Bengal  Law  Reports,  page 
49,  .is  opposed  to  the  judgment  he  gave  in 
that  case.    Looking,    however,   at   the    facts 

The  circumstances  of  the  case  just  quoted  do  not  appear 
to  be  similar  to  that  which  is  before  us.  It  does  not 
appear  in  that  case  that  the  decree-holder,  in  execution 
or  whose  decree  for  debt  the  rights  and  interests  of  the 
tenants  were  sold,  was  the  zemindar,  as  in  the  present 
case,  nor  can  we  ascertain  how  long"  an  interval  elapsed 
between  the  first  and  second  sale.  We  concur  with  the 
Judges  in  the  opinion  expressed  by  them,  but  this 
opinion  is  based  apparently  on  a  different  state  of  facts 
not  similar  to  those  before  us.  In  thr  case  before  us, 
the  zemindar,  in  execution  of  a  decree  for  debt,  sold  the 
rights  and  interests  of  his  debtor  in  the  tenure  under 
dispute,  and  almost  immediately  after  again  put  up  the 
tenure  for  sale  for  arrears  of  rent  due  by  the  same 
debtor  knowing,  as  he  must  have  done,  that  at  that  time 
the  debtor  had  no  interest  in  the  tenure,  it  having  ht*en 
already  sold  and  purchased  by  plaintiff,  who  does  not 
appear  to  have  been  aware  of  this  demand  for  rent  due 
from  the  defaulting  tenant.  The  case  quoted,  therefore, 
is  not  applicable  to  the  present  case.  In  another  case 
reported  at  page  2)5,  Volume  V.,  Weekly  Reporter,  the 
Judges  threw  out  an  opinion  to  the  effect  that  the 
purchaser  of  a  tenure  under  Act  X.  would  have  a  go- id 
title  as  against  the  respondent,  who  was  a  purchaser  at 
a  prior  sale  in  satisfaction  of  a  decree  for  debt.  In  that 
case,  however,  we  are  unable  to  discover  whether  the 
decree-holder  at  whose  instance  the  two  sales  took  place 
was  one  and  the  same  person.  A  third  case,  reported  in 
8  Weekly  Reporter,  page  3S4,  has  also  been  quoted  to 
us,  but  in  that  case  also  there  is  apparently  a  different 
state  of  facts.  It  does  not  appear  that  the  party  who 
caused  the  rights  and  interests  of  th  -  debtor  in  the  tenure 
to  be  sold  in  execution  of  his  decre  -  for  a  debt  was  the 
zemindar  who  caused  the  tenure  to  be  sold  under  Sec- 
tion 105,  A<5t  X.,  1S59,  in  execution  of  a  decree  for 
arrears  of  rent  But  it  was  further  urged  that,  under 
the  provisions  of  Section  112,  Act  X.,  ii>5y,  the  tenure  of 
the  ryot  was  hypothecated  for  the  rent.  This  is  a 
mistake.  The  produce  of  the  land  is  held  to  be  hypo- 
thecated* and  a  zemindar,  instead  of  bringing  a  suit  for 
the  arrear,  may  recover  the  same  by  distraint  and  sale 
of  the  produce.  In  another  case  reported  in  10  Weekly 
Reporter,  page  434.  it  was  held  that,  at  the  date  of  the 
.sale  by  the  Deputy  Collector  in  execution  of  his  decree 
against  Mahomed  Ishak,  the  tenure  in  question  had  duly 
passed  away  from  Mahomed  Ishak  to  Ram  Sunkiir,  and 


that  were  put  before  us  in  the  case  reported 
in  the  8th  volume  of  the  Weekly  Reporter, 
and  the  grounds  upon  which  the  special 
appellant  came  before  us,  it  appears  to  me 
that  in  that  judgment  there  is  nothing  in- 
consistent with  what  was  said  by  my  col- 
league, Mr.  Justice  Mitter.  in  the  case 
reported  in  III.  Bengal  Law  Reports ; 
because  in  the  former  case  the  point  urged 
before  us  was  that  the  Lower  Appellate  Court 
was  wrong  in  holding  that  the  proceedings 
of  the  zemindar  were  tainted  with  fraud 
and  collusion,  and  that  was  the  point  thai 
we  were  called  upon  to  dispose  of  ;  and  we 
held  that  mere  loose  expressions  of  fraud 
used  by  the  Lower  Appellate  Court  were 
quite  insufficient  to  justify  the  Subordi*- 
nate  Judge  in  coming  to  the  conclusion  of 
fraud  against  the  special  appellant. 

I  concur  in  the  decree  proposed  by  my  col- 
league in  this  case  that  the  special  appeal 
be  dismissed  with  costs. 

had  bee  tme  the  property  of  Ram  Sunkur.  The  interpret 
tation  we  put  upon  Section  105  leads  us  to  hold  that  the 
Deputy  Collector  had  no  power  by  law  at  that  time  to 
sell  the  tenure  which  is  the  subject  of  suit;  and  con- 
sequently the  defendant  obtained  no  title  by  being'  a 
purchaser  at  the  Deputy  Collector's  sale.  The  previous 
title  of  the  olaintiff  must  therefore  prevail  against  himu 
In  the  case  just  quoted  the  purchase  by  Ram  Sunkur  was 
in  satisfaction  of  a  decree  of  the  Civil  Court.  Now,  the 
case  we  have  to  deal  with  is  much  stronger,  for  in  this 
the  decree-holder  must  have  known  perfectly  well,  when 
he  made  the  second  sale,  that  the  right  and  interest  of 
the  tenant  in  the  tenure  which  is  the  subject  of  this  suit 
had  only  a  short  time  before  been  sold  by  him  in 
execution  of  a  decree  for  debt.  I  think,  therefore,  that 
the  judgment  of  the  Lower  Appellate  Court  should  be 
affirmed,  and  the  special  appeal  dismissed  with  costs. 

Mitter,  J. — I  concur  with  my  learned  colleague.  The 
rase  rm>.>rted  in  Volume  X.,  Weekly  Reporter,  page  434, 
is  exavtly  in  point,  and  I  entirely  agree  with  the  learned 
Judges  who  decided  that  case  in  holding  that,  when  a 
tenure  has  been  once  sold  in  execution  of  a  decree  pass- 
ed by  the  Civil  Court,  the  Collector's  Court  has  no  power 
to  put  it  up  again  for  sale  as  the  property  of  the  former 
tenant  whose  right,  title,  and  interest  therein  have  oeen 
already  extinguished  by  the  previous  sale  held  by  the 
Civil  Court.  The  sale  held  by  the  Revenue  Courts  in 
this  case  was  not  held  for  any  arrears  of  rent  due  on 
account  of  the  tenure  subsequent  to  the  date  of  the 
plaintiff's  purchase,  and  no  question  arises  as  to  the  effect 
of  the  provision  relating  to  the  registration  of  the  pur- 
chaser's name  in  the  zemindar's  sherishta  laid  down  is 
Section  27,  Acl  X.  of  1859.  Under  such  circumstances, 
it  is  difficult  to  make  out  how  the  subsequent  purchaser 
can  possibly  pretend  to  have  acquired  a  title  superior  to 
that  of  the  plaintiff,  the  purchaser  of  the  prior  sale. 
There  is  no  law  that  I  am  aware  of  which  lays  down 
that  the  tenure  itself  is  hypothecated  for  the  rent,  nor 
has  it  been  shown  to  me  that  there  was  any  such  stipu- 
lation in  the  original  lease  by  wnichthis  tenure  was  crest- 
ed. The  mere  existence  of  a  decree  for  arrears  of  reat 
did  not  and  could  not  subject  the  tenure  to  any  Hen  or 
hypothecation,  and  the  purchaser  under  the  Civil  Court 
decree  must  be,  therefore,  held  to  have  acquired  a  fult 
and  complete  title  before  the  sale  held  by  the  Collector* 

1  dv>  not  wish  to  express  any  opinion  as  to  the  correct- 
ness or  otherwise  of  the  decisions  relied  upon  by  the 
special  appellant,  beyond  remarking  that  the  facts  are 
not  analogous* 
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The  17th  May  1870. 

Present : 

The    Hon'ble    G.    Loch    and    Sir    Charles 
Hobhou9e,  Bart.,  Judges. 

Money-decree— Execution— Property    pledged 
—Section  243,  Code  of  Civil  Procedure. 


Case  No.  96  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Subordinate  Judge 
of  Tirhoot,  dated  the  30th  November 
1869. 

Mohunt  Ram  Rucha  Doss  (Decree-holder), 

Appellant, 

versus 

Doorga  Dutt  Misser  and  another  (Judgment- 
debtors),  Respondents. 

Baboo     Huree    Mohun     Chuckerbutty    for 

Appellant. 

No  one  for  Respondents. 

Where  a  decree  for  a  bond-debt  contained  a  clause  to 
the  effect  that  if  the  money  due  was  not  paid,  the 
property  pledged  in  the  bond  might  be  sold,  the  clause 
was  construed  to  mean  that  the  property  was  liable  for 
the  debt  decreed. 

Held  also,  that  the  decree-holder  could  get  at  the 
property  only  in  execution  of  the  decree,  in  which  case  he 
would  be  in  the  position  of  any  other  judgment-creditor, 
and  be  bound  by  the  provisions  of  the  Civil  Procedure 
Cede,  and  the  judgment-debtor  would  be  entitled  to  the 
benefit  of  Section  243. 

Hobhouse,  J. — The  facts  of  the  case  are 
these.  The  decree-holder,  who  is  the  ap- 
pellant before  us,  holds  a  decree  ag.iinst 
the  judgment-debtors,  respondents,  for  a  sum 
of  money,  namely,  5,383  rupees  odd.  This 
decree  is  of  date  the  29th  April  1869,  and 
by  the  terms  of  it  the  sum  of  money  we  have 
mentioned  is  declared  due  to  the  judgment- 
creditor  ;  and  there  is  a  clause  in  the  decree 
lo  this  effect,  namely,  that  if  the  sum  of 
money  in  question  be  not  paid,  then  the 
property  which  was  pledged  in  the  bond 
GO  which  the  sum  of  money  was  declared 
may  be  sold.    The  judgment-creditor 


applied   for  execution  of  his   decree.     But 
the  judgment- debtors,  on  the  28th  August 
1669,  prayed  the  Judge  to  appoint  a  manager 
of  the  property-  to  manage  it  in  accordance 
with    the    provisions    of    Section    243,  Act 
VIII.  of  1859.     The  Judge  directed  that  the 
judgment' debtors  should  pay  in  a  sum  of 
money  requisite  for  an  enquiry  on  the  part 
of  an  Ameen  as  to  What  the  net  assets  of 
property    in    question    were.     Accordingly, 
the  judgment-debtors  paid  in  the  money  in 
question,   the   enquiry   was   conducted   and 
concluded,  and  the  report  of  the  enquiring 
officer  was  returned  to  the  Judge.     On  the 
23rd  September  1869,  the  judgment-creditor 
put  in  certain  objections  to  the  managership 
in  question.     He  said  that  the  assets  found 
by  the  Ameen  were  in  excess  even  of  those 
declared  by  the  judgment-debtors,  that  the 
real  assets  were  something  less  than  1,200 
rupees    a    year,    and    that    the    judgment- 
debtors  had  at  this  particular  time   in   their 
possession  moneys  derived  from  the  sale*  of 
other  properties  of  theirs,  and  of  which  it 
was  in  their  power  to  satisfy  the  judgment- 
creditor's  decree;  and  upon  these  grounds 
the  judgment-creditor  objected  to  the  pro- 
perty being  managed  under  the  provisions 
of  the  Section  1  have  referred  to. 


The   petition   put  in   by  the    judgment- 
creditor  was  not  accompanied  by  any  affi- 
davit or  any   deposition   equivalent  to  the 
same.     Nor  was  any  evidence  given  or  offer- 
ed to  show  that  the  judgment-debtors  had 
any  money  in  hand  as  asserted,  nor  to  show 
that  the  Ameen's  finding  as  to  the  net  assets* 
of    the    estate    was    incorrect.     We    must, 
therefore,  take  it  that  when  the  Judge  has 
found,  as  he  has,  that  the  net  assets  of  the 
estate   were   sufficient   to   satisfy  the  judg- 
ment-creditor's decree  within  a  reasonable 
period,  viz.,  six  years,  that  he  has  come  to  a 
correct  finding  upon  that  point.    And,  in- 
deed, it  is  not  disputed  that  he  has  done  so. 
But  it  is  contended  upon  the  terms  of  the 
decree  itself,  and  specially  upon  that  clause 
of  it  which  we  have  quoted  above,  that  the 
Judge   was  wrong  in  law   in   applying  the 
provisions  of  Section   243  to  the  particular 
decree  before  us  at  all ;  and  that  when  the 
terms  of  the  decree  are  that  if  the  money 
covered  by   the  decree  be  not  paid,  then  the 
property   pledged   may   be  sold,    we   must 
hold   that   the  property .  must  be  sold,  and 
that   the    judgment-debtors   are    barred  by 
that    remedy     and    that     favor    which    are 
1  shown   to    judgment-debtors    ordinarily    on 
the  execution  of  decrees  against  them — the 
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remedy  and  the  favor  which  are  found  ex- 
pressed in  the  provisions  of  Section  243  of 
the  Act. 

The  point  is  a  new  one,  and  unfortu- 
nately there  has  not  been  any  Counsel  or 
pleader  engaged  on  the  other*  side  to  as- 
sist us  in  coming  to  a  right  decision  upon 
it.  But  Mr.  Gregory  has  been  so  good  as 
to.  act  as  a  friend  of  tMe  Court  in  the  matter. 
And,  on  the  whole,  we  think  that  his  view 
of.  it  is  the  correct  one.  We  think  in  reality 
that  whatever  may  be  the  terms  of  the 
clause  in  the  decree  in  question,  the  mean- 
ing of  that  clause  is  simply  this,  namely, 
that  the  property  pledged  by  the  judgment- 
debtors  is  liable  tor  the  amount  of  the 
debt  decreed  against  them  in  favor  of  the 
judgment-creditor,  and,  in  fact,  it  would  not 
be  within  the  competency  of  the  Court  to  have 
declared  that  the  property  in  question 
should  actually  have  been  sold,  nor  could 
it  have  been  within  the  meaning  of  the 
Court  so  to  have  declared.  Because  it  might 
have  been  that  the  moment  after  the  decree 
was  passed  the  money  covered  by  that  de- 
cree might  have  been  deposited  in  Court, 
and  so  the  last  clause  of  that  decree  would 
have  been  a  dead- letter.  Therefore,  the 
meaning  of  the  Court  must  obviously  have 
been,  as  we  said  before,  simply  that  the  pro- 
perty was  liable  for  the  debt  decreed.  More- 
over, under  no  circumstance  could  the  decree- 
holder  have  got  at  the  property  in  question 
except  in  execution  of  the  decree,  and  when 
he  came  to  get  at  that  property  in  execution 
of  that  decree  he  was  in  exactly  the  same 
position  as  any  other  judgment-creditor 
seeking  to  execute  his  decree  against  the 
property  of  the  judgment-debtor,  and  bound 
in  doing  so  by  all  the  provisions  of  the  Code 
of  Civil  Procedure — by  those  provisions 
which  in  this  case  begin  at  Section  232  and 
end  at  Section  243  of  the  Ad.  And  after 
all,  it  is  as  Mr.  Gregory  contends  that  the 
decree  is  a  money-decree,  and  what  that 
decree  declares  is  that  the  money  shall  be 
paid,  and  what  it  does  not  declare  is  that 
the  money  shall  be  paid  at  any  particular 
definite  time.  Therefore,  it  remains  that  the 
judgment-creditor  was  only  entitled  to  ar- 
rive at  that  money  by  executing  his  decree 
as  any  other  judgment-creditor  might  execute 
his  decree ;  and  so  we  think  that  the 
judgment-debtors  in  this  case  are  entitled  to 
the  benefit  conferred  by  Section  243  of  the 
Ad. 

In  this  view  of  the  case,  we  think  that 
the  order  of  the  Judge  below  must  stand 
and  thrs  appeal  be  dismissed. 


The  17th  May  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,,  Judges. 

Certificate  to  manage  property — Act  XL.  ef 
1858  —  Mahomedan  Law  —  Charges  against 
certificate-holder. 

Case  No.  99  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  igtA 
February  18J0. 

Mohomuddy  Begum,  Appellant, 

versus 

Mussamut  Oomdutoonissa,  Respondent. 

'    Moonshee  Mahomed  Yusuf  for  Appellant 

Mr.  C.  Gregory  and  Baboo  Onookool  Chun- 
der  Mookerjee  for  Respondent. 

Act  XL.  of  1858  authorizes  a  Court  to  select  a  guard- 
ian irrespective  of  the  law  of  the  parties,  (e.  g.,  Maho- 
medan Law),  but  does  not  prevent  the  selection  of  a 
guardian  indicated  by  such  law,  if  he  be  a  fit  person. 

Where  charges  of  immorality  were  brought  against 
the  holder  of  a  certificate  under  Act  XL.  of  1858,  it  was 
held  to  be  the  duty  of  the  Judge  to  inquire  into  the 
truth  of  the  charges  and  the  fitness  of  the  certificate- 
holder. 

Loch,  J. — Mohomuddy  Begum,  the  appel- 
lant in  this  case,  obtained  on  the  2nd  March 
1870  a  certificate  under  the  provisions  of 
Act  XL.  of  1858,  as  guardian  of  her  minor 
children,  a  son  and  ajdaughter.  It  is  not  shown 
us  whether  she  obtained  a  certificate  for 
the  management  of  the  property  also.  On 
the  24th  January  1870,  a  petition  was  pre- 
sented by  one  Oomdutoonissa,  the  mother  of 
Mohomuddy  Begum  and  the  grandmother 
of  the  children,  to  the  effect  that  as  Moho- 
muddy Begum  was  leading  an  unchaste  life 
with  one  Hassen  Reza  and  had  left  the 
family-residence,  and  as  there  was  fear,  if 
she  were  to  continue  guardian,  of  her  ill- 
using  and  perhaps  killing  the  children,  and 
as  also  there  was  fear  of  her  wasting  the 
property,  and  as  there  had  been  waste  of 
the  propeny,  the  Judge  should  withdraw 
the  certificate  granted  to  her  under  the 
provisions  of  Act  XL.  ot  1858. 

An  answer  was  put  in  bv  Mohomuddy 
Begum  on  the  1st  February  1870  to  the  effect 
that  she  was  not  leading  an  unchaste  life;' 
that  she  had  contracted  a  legal  marriage 
with  Hassen  Reza  according  to  lramamya' 
Law  under  moteatorm;   that  she  had  been' 
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driven  from  her  mother's  house  by  her 
mother's  cruelty,  her  mother  having  detained 
her  in  confinement,  and  that  she  had  only 
been  released  when  her  husband  filed  a  peti- 
tion to  the  Magistrate,  and  the  police  had 
been  directed  to  enquire;  that  she  had  left 
her  property  in  the  hands  of  her  mother; 
that  she  wanted  to  recover  the  property,  but, 
being  unable  to  do  so,  she  intended  to  apply 
to  the  Magistrate,  when  her  mother  put  in 
the  present  petition  of  the  24th  January 
-1870  against  her. 

In  disposing  of  this  case,  the  Judge  states 
very  briefly  the  grounds  upon  which  he  has 
decided  it.  He  savs  it  is  unnecessary  to 
determine  whetherMohomuddy  Begum  eloped 
or  married  ;  in  the  former  case  she  would 
be  unfit,  and  in  the  latter  she  would  be  legally 
incompetent :  so  he  refused  to  go  into  the 
question  of  marriage  with  Hassen  Reza, 
whether  it  was  valid  or  not.  For  he  consi- 
dered that,  whether  she  was  the  wife  or 
concubine,  she  could  not  be  allowed  to  act 
as  a  guardian.  The  Judge,  therefore,  with- 
drew the  certificate,  and  ordered  a  fresh 
certificate  to  be  given  to  the  petitioner 
Oomdutoonissa. 

It  is  clear  from  the  judgment  of  the  Lower 
Court  that  the  Judge  disposed  of  the  case 
under  the  Mahomedan  Law. 

The  appellant  before  us  now  states  that 
she  is  a  Shea.  What  she  called  herself 
10  the  Court  below  we  are  not  able  to  dis- 
cover. If  she  be  a  Shea,  then,  as  we  see  in 
Bayley's  Digest  of  the  Mahomedan  Law, 
Immamya  Doctrine,  page  232,  a  mother  can 
neither  be  herself  the  guardian  of  her  child- 
ren, nor  can  she  make  a  testamentary 
appointment  of  guardian  to  them  ;  while, 
according  to  the  Soonnee  Law,  a  mother  is 
allowed  to  be  the  guardian  of'  her  children, 
if  a  boy,  until  he  reaches  the  age  of  seven, 
and  if  a  girl,  until  she  attains  the  age  of 
puberty;  but  if  the  mother  marry  again, 
she  is  not  legally  competent  to  continue  as 
guardian. 

The  Soonnee  doctrine  thus  referred  to  is 
laid  down  in  Macnaghten's  Principles  of 
Mahomedan  Law,  and  it  appears  that  the 
Judge  has  acted  upon  these  principles.  In 
selecting  a  guardian,  it  is,  no  doubt,  right  to 
look  to  the  guardian  indicated  by  the  law  of 
the  parties  ;  yet  Act  XL.  of  1858  authorizes 
a.  Court  to  select  a  guardian  irrespective  of 
'the  law  of  the  parties.  There  is  nothing  in 
"|hat  law  to  prevent  the  selection  of  a  guard- 
Can   indicated  by   the    law   of    the   parties, 
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if  he  be  a  fit  person,  but  at  the  same  time 
the  Court  may.  under  the  statute-law.  discard 
the  person  so  indicated  by  the  law  of  the 
parties  unless  he  be  a  fit  person. 

Now,  with  regard  to  Mohomuddy  Begum, 
it  appears  that  she  was  two  years  ago,  that 
is  in  1867.  regarded  as  a  fit  person  in  the 
presence  of  the  parties  now  before  us,  and 
as  such  she  received  a  certificate  of  guard- 
ianship, and  she  is  now  declared  by  the 
petitioner  to  be  unfit  to  hold  that  certificate 
any  longer,  because  of  certain  acts  she  has 
done,  and  a  certain  mode  of*  life  she  has 
adopted ;  and  the  Judge  has,  under  the  dis- 
cretion vested  in  him  bv  Section  2r,  Act  XL. 
of  1858,  withdrawn  the  certificate  which  had 
been  ijiven  to  Mohomuddy  Begum. 

In  disposing  of  this  question,  we  think 
that  all  references  to  the  Mahomedan  Law 
must  be  put  aside.  Under  the  provisions  of 
Act  XL.  of  1858,  where  a  guardian  has  not- 
been  appointed  under  a  will,  the  Court  may 
appoint  any  relative  willing  and  fit  to  be  a 
guardian  of  the  minor ;  and  it  is  to  the  fitness 
of  the  person  to  which  the  Court  has  to  look, 
and  not  merely  to  his  near  relationship.  As 
Mohomuddy  Begum  had  been  at  one  time 
declared  to  be  a  fit  person,  and  had  a  certifi- 
cate given  to  her,  has  it  been  proved  that  she 
has  done  anything  to  forfeit  that  certificate  ? 
Certain  charges  have  been  brought  against 
her  that  she  has  been  living  an  unchaste  life, 
that  she  has  been  making  waste,  and  that  she 
has  left  her  family-house.  But  these  points 
should  have  been  proved,  and  the  Judge 
should  have  come  to  a  determination  whether, 
if  they  be  not  proved,  and  if  she  be  married, 
she  is  unfit,  under  the  altered  circum- 
stances of  the  parties,  to  retain  the  certi- 
ficate. Should  the  Judge  hold  that  she  is 
not  fit  to  retain  the  certificate,  he  will  then, 
before  granting  a  certificate  to  the  petitioner, 
have  to  enquire  into  the  counter-charges  that 
have  been  brought  against  her  conduct  by 
Mohomuddy  Begum,  and  these  must  be 
disposed  of  before  she  is  allowed  to  have  a 
certificate  of  guardianship. 

The  case  must  go  back  to  the  Judge  that 
he  may  take  evidence  as  to  the  charges 
which  have  been  brought  against  Mohomud- 
dy Begum,  and  if  necessary  to  take  evi- 
dence with  regard  to  the  character  and  con 
duct  of  the  petitioner,  to  ascertain  whether 
she  is  a  fit  person  to  be  entrusted  with  the 
certificate. 

Hobhouse,  J.  -I  will  only  add  a  very  few 
words.  I  think,  as  Mr.  Justice  Loch  has 
said,  that  the  case  reduces  itself  to  this  point. 
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A  certificate  has  been  given  to  Mohomuddy 
Begum  as  a  fit  person  to  be  the  guardian  of 
her  own  children.  It  is  now  said  that  she 
is  no  longer  fit  to  be  such  guardian  on  what 
may  be  said  to  be  four  distinct  grounds — 
that  she  has  left  the  house  in  which  the 
children  formerly  resided  with  her,  which, 
in  fact,  has  been  admitted  on  both  sides  ; 
that  she  is  a  person  who  is  living  in  im- 
morality ;  that  she  has  wasted  the  estate  of 
the  minors;  and  that,  even  if  she  be  married, 
she  is  still  not  a  fit  person,  under  the  cir- 
cumstances of  Mahomed  an  life,  to  have 
charge  of  her  minor  children.  I  think  it 
is  the  Judge's  duty  to  enquire  into  every 
circumstance  touching  upon  these  facts  or 
allegations,  and  after  such  enquiry  to  deter- 
mine whether  or  not  sufficient  cause  has 
been  shown  for  cancelling  the  certificate  to 
Mohomuddy  Begum  ;  and  if  he  should  de- 
termine on  the  cancelling  of  such  certificate, 
he  will  then  have  to  determine  whether  the 
petitioner  Oomdutoonissa  is  or  is  not  a  fit 
person  to  be  the  guardian  of  the  minors. 

As  regards  the  property,  the  parties  are 
consenting,  if  the  Collector  is  willing,  that  it 
should  be  entrusted  to  the  Court  of  Wards. 
But  this  will  not  prevent  the  Judge,  if  he 
should  so  think  fit,  from  restoring  the  manage- 
ment of  it,  if  it  had  been  previously  given,  to 
Mohomuddy  Begum,  or  from  giving  the 
management  of  it  to  any  person  whom  he 
considers  to  be  fit  for  such  management. 

•We  must,  of  course,  cancel  the  order  grant- 
ing the  certificate  to  Oomdutoonissa. 

The  costs  will  follow  the  ultimate  result 
of  the  suit. 


The  17th  May  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Charge  against  Pleader— Section  14,  Act  XX., 

1865. 

In  the  case  of  Gunesh  Chunder  Gangol/y, 
dismissed  by  the  Judge  of  Dacca  from  the 
office  of  Pleader  of  the  Judges  Court. 

When  conduct  is  charged  against  any  pleader  of  a 
Subordinate  Court  which,  if  proved,  would  amount  to  an 
offence,  that  conduct  should  be  enquired  into,  not  simply 
as  improper  conduct,  but  as  an  offence  to  be  made  the 
ground,  if  established,  of  his  dismissal  under  Section  14, 
Art  XX.  of  1865.  *' 

I  have  considered  the  case  of  Gunesh 
Chunder  Gangolly,  and  it  appears  to  me 
(although  I  may  have  formed  my  own  opinion 
of  the  correctness  or  otherwise  of  the  Judge's 


conclusions)  that  this  is  not  a  case  in  which 
I  ought  to  make  an  order  under  the  Pleaders' 

Afl. 

The  14th  Section  of  that  A&  provides 
that  the  High  Court  may  suspend  or  dismiss 
any  Pleader  or  Mookhtear  enrolled  under 
this  Aft  in  such  Court,  who  shall  be  convict- 
ed of  any  criminal  offence,  and  the  High 
Court  may  also,  after  such  enquiry,  either 
suspend  or  dismiss  any  Pleader  or  Mookhtear 
who  shall  be  guilty  of  fraudulent  or  grossly 
improper  conduct  in  the  discharge  of  his 
professional  duty  or  for  any  other  reasonable 
cause;  and  then  Section  16  enacts  and  pro- 
vides for  an  enquiry  and  report  by  the  Judge 
of  an  inferi  )r  Court  in  respect  of  a  Pleader 
or  Mookhtear  subordinate  to  the  High  Court 
who  shall  he  charged  in  such  Court  with  any 
such  conduct-  as  is  mentioned  in  the  last 
Section,  that  is  to  say,  fraudulent  or  grossly 
improper  conduct  in  the  discharge  of  his 
professional  duty,  or  any  other  reasonable 
cause. 

It  seems  to  me  that  it  was  not  the  in- 
tention of  the  Legislature  that,  when  conduct 
is  charged  against  a  Pleader  of  any  Subordi- 
nate Court,  which,  if  proved,  would  amount 
to  an  offence,  that  conduct  should  be  en- 
quired into,  not  as  an  offence,  but  simply  as 
improper  conduct,  and  should  be  made  a 
ground  for  dismissing  the  Pleader  from  his 
office.  Jt  seems  to  me  that  such  conduct, 
when  imputed  to  the  vakeel,  should  be,  as  in 
other  cases,  made  the  ground  for  a  criminal 
prosecution,  and  if  such  offence  be  establish- 
ed, and  the  vakeel  be  convicted,  the  Court 
would,  under  the  14th  Section  of  the  Act, 
dismiss  him  from  his  office. 

In  the  case  before  me,  the  conduct  of 
which  Gunesh  Chunder  Gangolly  was  charged 
would  undoubtedly  amount  to  a  criminal 
offence  under  the  Penal  Code.  He  was 
charged  with  having  made  use  of  a  forged 
vakalutnamah  knowing  it  to.be  forged,  and 
by  the  use  of  such  forged  vakalutnamah 
having  fraudulently  induced  the  Judge  of 
Dacca  to  give  up  to  him  a  document  which 
belonged  to  another  person.  This  would 
amount  probably  to  two  offences  under  the 
Penal  Code.  It  appears  to  me  not  advis- 
able or  proper  that  such  conduct  as  this  is 
should  be  simply  dealt  with  as  a  matter 
affecting  the  professional  character  of  the 
vakeel  ;  but  if  there  be  good  grounds  for 
prcfciring  such  charges,  he  ought  to  be 
committed  for  trial,  and  should  either  be  co% 
victed  or  acquitted.     If  he  be  convicted,  qf 
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course  the  Court  will  take  notice  of  it  under 
Section  14,  and  will  order  that  he  be  struck 
oft  the  rolls.  But  without  saying  at  present 
positively  that  this  Court,  in  the  event  of  an 
acquittal  in  that  trial,  will  find  its  hands  tied, 
at  all  events  I  think  it  right  to  say  that  the 
first  thing  to  be  done  is  to  institute  a  criminal 
prosecution. 

The  papers,  therefore,  will  go  back  to 
the  Judge  of  Dacca  in  order  that  he  may 
do  what  is  necessary  to  institute  criminal 
proceedings  against  Gunesh  Chunder  Gan- 
golly,  who  will,  of  course,  continue  under  sus- 
pension pending  the  result. 


The  1 8th  May  1870. 
Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhousc,  Barf.,  pudges. 

Legal  necessity— Mortgage  of  ancestral 

property. 

Case  No.  2738  of  1869. 

Special  Appeal  from  a  decision  passed  bv  the 
Subordinate  pudge  of  Sarun,  dated  the 
31st  July  r86y,  affirming  a  decision  of  the 
Moonsiff  of  Chuprahy  dated  the  29th  De- 
cember 1868. 

Lulleet  Pandey  (Defendant),  Appellant, 

versus 

Sreedhur  Deo  Narain  Singh  and  others 
(Plaintiffs),  Respondents. 

Moonshee  Mahomed  Yusufioi  Appellant. 
Baboo  TarucBiath  Dutt  for  Respondents. 

'Where  Jt  is  found  necessary  for  a  party  having  a  life- 
interest  in  ancestral  property  to  borrow  money  by 
creating  a  mortgage,  it  is  his  duty  to  borrow  only  to  the 
extent  of  that  necessity,  and  he  has  no  right  to  create  a 
larger  Ken  than  is  needful ;  and  the  lender  is  bound  to 
ascertain  the  extent  of  that  necessity  before  making 
the  loan. 

Loch,  J. — The  plaintiff  in  this  case,  as 
legal  heir  of  Toolsee  Narain,  sues  to  recover 
possession  of  a  4-annas  share  of  the  pro- 
perty in  dispute,  by  setting  aside  a  zur-i- 
peshgee  lease  executed  by  Sheoraj  Koonwa- 
ree,  the  daughter  of  the  said  Toolsee  Narain, 


while  she  was  in  possession  of  the  paternal 
estate.  The  deed  is  dated  the  19th  October 
1863,  and  Sheoraj  Koonwaree  died  some* 
where  in  1272  or  about  1865.  The  amount 
borrowed  was  9,500  rupees,  and  the  Lower 
Courts  have  found  that  there  was  a  legal 
necessity  for  the  loan  to  the  extent  of  6,921 
rupees  5  annas,  but  that  there  was  no  legal 
necessity  for  the  loan  to  the  extent  of  the 
balance,  2,578  rupees  1 1  annas.  The  Lower 
Courts  have,  therefore  declared  that  the  loan 
was  good  to  the  extent  of  6,921  rupees  5 
annas,  and  that  the  plaintiff  is  entitled  to 
enter  upon  possession  on  paying  to  the  de- 
fendant, mortgagee,  that  sum. 

A  special  appeal  has  been  filed  by  the  de- 
fendant, mortgagee.  The  first  ground  taken 
related  to  the  parties  being  legal  heirs  of  the 
deceased  Toolsee  Narain,  As,  however, 
this  point  was  not  urged  in  the  Lower  Ap- 
pellate Court  and  is  a  question  of  fact,  we 
cannot  allow  it  to  be  urged  now. 

Secondly,  as  the  Courts  have  found  that 
there  was  a  legal  necessity,  the  deed  should 
have  been  held  good  in  its  entirety. 

And,  thirdly,   that  the  mortgagee  having 
enquired  and  used  due  precaution  to  ascer- 
tain the  existence  of  the  necessity,  he  cannot 
be  prejudiced  by  the  manner  in  which  the  * 
money  was  spent. 

The  pleader  for  the  special  appellant  has 
endeavoured  to  show  us  that  whether  the 
transaction  be  one  simply  creating  a  lien,  or 
whether  it  be  one  absolutely  transferring  the 
proprietary  right  to  another,  the  law  in 
either  case  is  the  same.  We  think,  how- 
ever, that  there  is  a  great  difference  between 
the  two  cases.  The  decisions  quoted  to  us 
by  the  pleader  for  the  appellant  all  relate  to 
cases  of  sale,  and  are,  therefore,  not  applica- 
ble to  the  case  before  us.  Where  it  is  found 
necessary  to  create  a  mortgage,  it  is  clearly 
the  duty  of  the  party  borrowing  the  money, 
if  that  party  has  but  a  limited  interest,  to 
borrow  only  to  the  extent  of  that  necessity. 
He  has  no  right  to  create  a  lien  upon  the 
property  larger  than  that  which  is  needful 
to  remove  the  pressing  necessity.  And  the 
lender  when  making  enquiries  is  bound,  it 
appears  to  us,  to  ascertain  what  is  the  extent 
of  that  necessity  before  making  the  loan.  It 
would  be  no  good  answer  if  a  lender  were  to 
say  it  was  proved  to  me  that  there  was  a 
necessity  for  500  rupees,  and  therefore  I  have 
lent  2,000  rupees.  The  lender  can  only  be 
protected  if  he  has  ascertained  the  extent  of 
the  necessity,  and  lends  money  up  to  that 
extent  only. 
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With  regard  to  the  third  objection  taken, 
no  doubt  that  was  the  point  which  should 
have  been  enquired  into.  But  the  special 
appellant  did  not  put  in  issue,  and  it  appears 
to  us  that  it  is  now  too  late  to  raise  this 
objection,  and  ask  us  to  send  the  case  back 
for  a  re-trial  on  this  point. 

We  think,  therefore,  that  the  special  appeal 
should  be  dismissed  with  costs. 


The  19th  May  1870. 

Present :  . 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Section  77,  Act  X.,  1859  — Appeal— Jurisdiction 

— Issues. 

Case  No.  2999  of  1869. 

Special  Appeal  from    a   decision   passed  by 
the   Judge   of  Tirhoot,    dated    the    22nd 
September   /86tj,    reversing   a   decision    of 
the   Moonsiff  of  that   District,  dated  the 
8th  June  i86y. 

Shaikh  Kefaet  Hossein  (Plaintiff),  Appellant, 

versus 

Shaikh  Shumshare  Ali  (Defendant), 
Respondent. 

Baboo  Roopnath  Banerjee  for  Appellant. 
Mr.  R.  E.  Twidale  for  Respondent. 

After  a  decision  by  a  Revenue  Court  under  Section 
77.  Act  X.of  1859,  a  Civil  Court  may  determine  the  le^al 
title  to  the  rent:  and,  when  determining-  such  title  the 
Civil  Court  may  also  determine  whether  any  rent  which 
may  have  been  lost  to  a  party  by  the  decision  of  the 
Revenue  Court  may  not  be  recouped  to  him. 

Hobhouse,  J. — The  facts  of  this  case  are 
somewhat  intricate,  and  require  to  be  stated 
clearly,  so  that  we  may  arrive  at  the  real 
matter  in  issue.  There  was  first  of  all 
a  certain  litigation  in  the  Revenue  Courts 
between  the  parties  which  terminated  in  the 
month  of  March  1863.  We  do  not  think  it 
necessary  to  do  more  than  refer  to  this  liti- 


gation, for,  in  fact,  nothing  turns  upon  it 
which  has  any  sort  of  bearing  on  the  point 
before  us.  But  the  litigation  which  was 
carried  on  in  the  Collector's  Court  in  the 
years  1867  and  1868  must  be  stated  more 
in  detail.  In  that  litigation,  the  present 
plaintiff  sued  one  of  the  present  defendants, 
Shumshare,  for  43  rupees  .14  annas,  being 
principal  and  interest  of  certain  rent  for 
which  the  plaintiff  alleged  that  Shumshare 
was  indebted  to  him  as  proprietor  of  the 
property  now  in  dispute  for  the  years  1272 
and  1273.  Bhadoi,  also  a  defendant  in  this 
suit,  intervened  in  that  suit,  and  between 
him  and  the  present  plaintiff  there  was  an 
issue  drawn  under  the  provisions  of  Sec- 
tion 77  of  Act  X.  of  1859 — an  issue  as  to  the 
fact  of  the  said  Bhadoi's  actual  and  bomi- 
fide  enjoyment  of  the  rent  previous  to  the 
then  suit.  The  decision  in  that  litigation 
was  given  in  favor  of  Bhadoi  in  the  first 
Court  on  the  21st  September  1867,  and  in 
the  second  Court  on  the  22nd  July  1868. 
In  that  litigation,  it  may  be  added  that 
Bhadoi  admitted  that  the  present  plaintiff 
had  been  the  proprietor  of  the  lands  in  ques- 
tion, but  he  stated  that  the  plaintiff  had 
assigned  them  over  to  him  by  a  deed  of  the 
71I1  Bysack  1270.  That  litigation,  as  we 
have  said  before,  terminated  in  July  1868. 
Then  in  September  of  that  year,  the  plaint- 
iff instituted  the  present  suit ;  and  in  the 
plaint,  which  is  no  doubt  very  confused, 
he  sued  to  establish  his  right  to  collect  the 
43  rupees  and  14  annas  mentioned  in  the 
Act  X.  litigation  to  which  we  have  referred, 
and  he  also  sued  to  set  aside  the  alleged 
assignment  to  Bhadoi  of  the  7th  Bysack 
1270. 

The  Judge  was  of  opinion  that  the  plaint* 
iff  ought  to  have  sued  to  set  aside  the  ko- 
balah  which  is  alleged  to  have  been  given 
to  Bhadoi  bearing  date  the  2nd  Joist  1267, 
and  because  that  kobalah  was  not  sought  to 
be  set  aside,  the  Judge  considered  that  the 
plaintiff's  suit  could  not  lie,  Jhd  he  dismissed 
it  accordingly.  • 

There  is  no  sort  of  doubt  but  that  the 
Judge  is  in  error  in  his  decision  ;  and  hv 
deed  Mr.  Twidale  for  the  special  respondent 
admits  that  he  is  so  ;  but  Mr.  Twidale 
still  contends  that  the  plaintiff's  suit  will 
not  lie,  because  it  is  a  suit  to  have  the  plaint- 
iff's right  established  to  collect  those 
specific  rents  which  formed  the  subject- 
matter  of  litigation  in  the  Revenue  Courts, 
and  with  reference  to  which  those  Courts 
have  given  a  decision  adverse  to  the  plaint 
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iff.  We  do  not  think  that  this  contention 
is  maintainable.  In  the  Revenue  Courts 
the  point  which  was  determinable  and 
which  was  determined  between  the  plaintiff 
and  the  defendant  Bhadoi,  was  simply 
the  fact  as  to  whether  the  said  Bhadoi 
had  actually  and  in  good  faith  been  in 
the  receipt  and  enjoyment  of  the  rent 
in  question  before  and  up  to  the  time  of  the 
commencement  of  the  suit ;  and  whether 
that  point  was  decided  in  favor  either 
of  one  party  or  of  the  other,  there  is  a 
distinct  provision  in  Section  77  of  Act  X. 
of  1859  t0  this  effect,  namely,  that  the 
decision  of  the  Collector  shall  not  affect  the 
right  of  eiiher  party  who  may  have  a  legal 
title  to  the  rent  of  the  land  or  tenure  to 
establish  his  title  by  a  suit  in  the  Civil  Court, 
if  instituted  within  a  certain  time.  So  that 
it  seems  to  us  by  the  distinct  provisions  of 
this  Section  of  the  Act  there  remains,  after 
am'  decision  to  which  the  Revenue  Court 
may  come  to,  an  appeal  to  another  tribunal 
to  determine  the  legal  title  to  the  rent  of  the 
tenure  in  question ;  and  it  seems  to  us  that 
when  that  tribunal  has  to  determine  the  legal 
title  to  the  rent,  it  may  obviously  also  deter- 
mine the  further  question  as  to  whether  or 
not  any  thing  which  may  have  been  lost  to  a 
parly  by  the  decision  of  the  Revenue  Court, 
namely,  the  rent  in  this  instance,  may  not  be 
recouped  to  him.  There  is  indeed  nothing 
in  the  Section  itself  which  says  that  the 
determination  of  the  Revenue  Court  on  the 
particular  fact,  which  alone  it  has  to  deter- 
mine, is  so  final  as  to  prevent  any  litigant 
from  recovering  in  the  Civil  Court  any  sum 
of  money  which  he  may  have  lost  by  the  con- 
tention between  him  and  a  third  party  in 
the  Revenue  Court.  And  it  would  be 
manifestly  inequitable  were  we  to  hold  that 
the  decision  of  the  Revenue  Court  was  so 
Anal  on  such  a  point. 

It  is  then  contended  that  the  present 
plaintiff  is  out  of  Court,  because  he  has 
himself  admitted  that  he  has  sold  this  proper- 
ty to  a  third  party,  and  he  is,  therefore,  no 
longer  the  proprietor  of  the  property. 
Whether  this  is  so  or  not,  it  is  not  for  us  to 
determine.  The  case  must  necessarily  be 
remanded  to  the  Court  below,  and  that 
Court  in  determining  the  case  upon  its  merits 
Mill  determine  this  point,  amongst  any 
others,  that  may  arise  between  the  parties. 
We  think  the  case  must  go  down  to  the  Lower 
Appellate  Court  to  be  tried  on  the  proper 
issues  that  arise  upon  the  merits  between  the 
parties,  and  we  reverse  the  decision  of  the 
Court  below. 


The  costs  will  follow  the  ultimate  result 
of  the  case. 


The  19th  May  1870. 

% 

Present  : 

The  Honbie  II.  V.  Bayley  and  W.  Markby, 

Judges. 

Possessory  suit— Limitation— Clause  12,  Section 

1,  Act  XIV.,  1859. 

Case  No.  2748  of  1869. 

Special  Appeal  from  a  decision  passed  by 
I  he  Officiating  Judicial  Commissioner  of 
Chota  Nagpore,  dated  the  6th  August 
.  1869,  reversing  a  decision  of  the  Moon- 
siff  of  Takhooda,  dated  the  1  Uh  January 
i86cj. 

Gour  Monee  iMoorain  (Plaintiff),  Appellant, 

versus 

Shunkurec  Paharinee  and  another 
(Defendants),  Respondents. 

Baboos  Ch under  Madhub  Ghose  and 
Rajendro  Misser  for  Appellant. 

Baboo  Pitambur  C hatter jee  for 
Respondents. 

A  suit  to  recover  excess  lands  wrongfully  taken 
under  cover  of  a  decree  comes  within  the  provisions  of 
Clause  12,  Section  1,  Act  XIV.  of  1859. 

Bayley,  J. — Wk  think  this  special  appeal 
must  be  allowed,  and  the  judgment  of  the 
Lower  Appellate  Court  on  the  point  of  limit- 
ation set  aside. 
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The  plaintiff's  son  sued  the  defendant's 
husband  for  certain  land  within  defined 
boundaries.  That  suit  was  decreed  in  the 
first  Court,  but  dismissed,  on  appeal,  by  the 
Lower  Appellate  Court  on  the  14th  March 
1863.  Tn  the  meantime,  execution  was 
taken  out  for  the  lands  as  defined  by  the 
plaintiff  within  the  specific  boundaries  set 
forth  in  his  plaint.  The  defendant,  having 
in  the  Lower  Appellate  Court  obtained  dis- 
missal of  the  plaintiff's  suit,  asked  for  re- 
stitution of  the  land  of  which  possession  was 
given  to  the  plaintiff  in  execution. 

The  Court  thereupon  ordered  the  re- 
stitution asked  for,  and  it  appears  that  in 
the  schedule  given  in  the  perwannah  ad- 
dressed to  the  Nazir  of  the  Court,  lands 
other  than  in  excess  of  those  defined  within 
the  boundaries  of  the  plaintiff's  plaint  were 
included. 

The  Nazir,  according  to  the  instructions 
given  him  in  the  perwannah,  gave  the  de- 
fendant possession  of  more  lands  than  speci- 
fied in  the  plaintiff's  decree. 

The  plaintiff,  Gour  Monee,  now  sues  for 
possession  of  the  lands  not  included  within 
the  boundaries  of  the  decree,  and  states  that 
her  cause  of  action  arose  in  Magh  1270 
when  the  lands  were  lost  to  her  by  the  act 
of  the  defendant  in  taking  possession  thereof 
in  execution  of  the  decree  given  by  the 
Lower  Appellate  Court. 

The  first  Court  has  given  the  plaintiff  a 
decree. 

The  Lower  Appellate  Court  reversed  the 
decision  on  the  ground,  firstly,  that  limit- 
ation of  one  year  barred  the  plaintiff's  suit; 
and,  secondly,  that  as  the  lands  now  claimed 
by  the  plaintiff  were  given  to  the  defend- 
ant by  an  order  of  Court  that  order  was 
final 

The  plaintiff  appeals  specially,  and  urges 
that,  under  Clause  12,  Section  1,  Act  XIV. 
of  1859,  she  is  entitled  to  12  years'  limit- 
ation, and  that  the  one  years  limitation 
contemplated  by  Clause  5,  Section  1,  Act 
XIV.  of  1859,  does  not  apply  to  this  case. 

It  is  shown  and  not  denied  by  the  opposite 
party  that  there  was  no  prayer  in  the  plaint 
for  setting  aside  the  summary  order,  and 
that  question  would,  therefore,  hardly  arise 
in  this  case ;  but  the  substantial  prayer  was 
to  recover  possession  of  the  excess  lands 


wrongfully  taken  by  the  defendant  under 
cover  of  the  decree.  Such  a  suit  appears 
to  me  to  be  for  land  and  therefore  to  come 
within  the  provisions  of  Clause  1 2,  Section  r, 
Act  XLV.  of  1859.  The  Lower  Appellate 
Court  also  appears  to  me  to  be  wrong  m  say* 
ing  that  as  possession  was  once  given  to  the 
defendant  by  order  of  Court,  however  wrong- 
fully, that  order  was  final.  I  think,  there- 
fore, that  the  judgment  of  the  Lower  Appel- 
late Court  must  be  reversed  and  the  case 
remanded  to  the  Lower  Appellate  Court  to 
be  tried  on  the  merits. 

There  is  a  cross-appeal  by  the  special 
respondent  in  which  a  question  is  raised 
as  to  whether  the  plaintiff's  son  being  a  ma- 
jor, the  plaintiff  has  any  locus  standi 
in  Court.  This  objection,  however,  was  not 
taken  |in  the  first  Court  where  the  plaintiff 
might  have  adduced  evidence  in  a  variety  of 
ways  to  prove  her  right  to  sue ;  and  although 
the  plea  seems  to  have  been  taken  in  the 
grounds  of  appeal  before  the  Lower  Appellate 
Court,  the  point  does  not  appear  to  have  been 
pressed  there.  The  judgment  of  the  Lower 
Appellate  Court  does  not  refer  to  this  objec- 
tion, and  the  presumption  is,  until  the  con- 
trary is  proved,  that  the  point  was  not  pressed. 
We  do  not,  however,  think  it  fit  to  allow 
the  objection  for  the  first  time  in  special 
appeal,  when  il  is  clear  from  the  issues  raised 
that  the  defendant  did  not  contest  this  point, 
and  when,  therefore,  no  evidence  was  ad- 
duced upon  it  in  the  first  Court. 

The  other  question  raised  in  cross-appeal, 
viz.,  whether  the  lands  fell  or  did  not  fall 
within  the  decree,  is  one  which,  we  think, 
should  be  better  decided  on  the  merits  of 
the  case. 

The  case  is,  accordingly,  remanded  to  the 
Lower  Appellate  Court  to  be  tried  on  the 
merits. 

Markby,  J. — I  also  thjnk  the  special 
appeal  must  be  remanded.  In  this  case,  I 
think,  we  may  altogether  get  rid  of  what 
seems  to  me  to  be  an  embarrassing  question 
as  to  what  is  meant  by  a  "  summary  decision 
or  order"  in  Clause  5,  Section  1,  Act  XIV.  of 
1859.  Whatever  that  may  mean,  it  is  clear 
that  the  summary  decision  or  order  must  be 
against  the  person  suing  to  set  it  aside. 
Here,  however,  the  order  was  not  against 
the  plaintiff,  but  against  her  son,  and  there* 
fore  Clause  5,  Section  1,  Act  XIV.  of  1859, 
has  no  application  whatever  in  the  present 
case. 
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The  25th  May  1870. 


Present ; 


The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bar/.,  Judges. 

Res  adjudicate— Municipal  Commissioners- 
Limitation -Act  II.  (B.  C.)  of  1864. 

Case  No.  2930  of  1869. 

Special  Appeal  from  n  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  4th  October  i86g%  reversing  a  decision 
of  the  Moonsiff  of  [Sulkhea,  dated  the 
jist  March  r86g. 

Mr.  Henry  Price,  Chairman  of  the  Howrah 
Municipality  (Defendant),  Appellant, 

versus 

Khelat  Chunder  Ghose  (Plaintiff), 
Respondent. 

Baboo  Juggadanund  Mookerjce  for 
Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

Io  a  suit  to  recover  possession  of  a  portion  of  land,  of 
which  the  Municipal  Commissioners  had  deprived  the 
plaintiff  by  heaping  stones  thereon,  and  evicting  his  ryot 
therefrom  :  Held  that  a  decision  passed  in  a  similar  suit 
brought  by  a  10-annas  sharer  in  this  property  against 
the  Commissioners,  in  which  the  present  plaintiff  had 
been  made  a  pro-formd  defendant,  was  not  binding  in 
the  present  suit  for  any  right  which  the  present 
plaintiff  might  have  with  regard  to  the  land. 

The  provisions  of  Section  87,  Acl  III.  (B.  C.)  of  1864, 
requiring  suits  under  the  Act  to  be  brought  within 
3  months,  apply  to  actions  brought  against  acts  of  the 
Municipal  Commissioners  done  under  that  Act  and  for 
the  purposes  thereof.  It  was  never  intended  to  take 
away  from  individuals  the  right  which  they  have  under 
the  general  law  of  the  land  of  bringing  suits  to  recover 
possession  of  immoveable  properties  on  proof  of  their 
title  within  12  years. 

Loch,  J. — The  plaintiff  in  this  case  sued 
to  recover  possession  of  a  certain  portion  of 
land  of  which  the  Municipal  Commissioners 
of  Howrah  have  deprived  him  by  heaping 
stones  thereon ;  and  he  alleges  that  the 
cause  of  action  arose  on  the  15th  June  1868, 
when  his  ryot  Muddhoo  Soodun  Dan,  having 
been  evicted  by  the  Municipal  Commission- 
ers, gave  up  the  land. 

The  Moonsiff  fixed  six  issues  to  be  tried 
in  this  case,  of  which  we  need  take  notice 
at  present  of  only  four,  namely,  whether  the 


cause  of  action  arose  from  the  date  of  Mud* 
dhoo  Soodun's  relinquishment  ? — whether 
the  suit -is  barred  by  three  months'  limit- 
ation?— whether  the  suit  is  barred  by  the 
general  Law  of  Limitation  ? — and  whether 
the  plea  of  res  judicata  is  applicable  to  the 
case  ? 

The  Moonsiff  appears  to  have  held  that 
the  plea  of  res  judicata  applied  to  the 
case,  and  that,  under  the  provisions  of  Sec- 
tion 87,  Act  III.  of  1864,  B.  C,  the  suit  was 
barred  bv  limitation. 

» 

On  appeal,  the  Subordinate  Judge  dif- 
fered from  the  Moonsiff  on  both  those  points, 
and  remanded  the  case  to  be  tried  on  the  re- 
maining issues,  namely,  whether  the  general 
Law  of  Limitation  was  applicable,  and  whe- 
ther the  disputed  property  appertained  to 
the  plaintiff's  chur  land,  and  what  was  its 
correct  measurement. 


A  special  appeal  has  been  preferred  against 
the  order  of  the  Subordinate  Judge  remand- 
ing the  case,  and  two  points  have  been 
urged  before  us  \—jirst,  that  the  principle 
of  res  judicata  applies  to  the  case,  there 
having  been  a  similar  suit  brought  by  one 
Poorno  Chunder  Roy,  a  ten-annas  sharer  in 
this  property,  against  the  Municipal  Com- 
missioners of  Howrah,  in  which  the  present 
plaintiff,  Khelat  Chunder  Ghose,  was  made  a 
proformd  defendant.  That  case  is  reported 
in  9  Weekly  Reporter,  page  535,  and  the 
plaintiff's  suit  was  dismissed,  it  having  been 
found  that  the  Municipal  Commissioners  had 
been  in  possession  of  this  property  for  more 
than  12  years.  Now,  though  the  present 
plaintiff  was  made  a  defendant  in  that  case, 
it  cannot  be  said  that  any  decision  which 
was  passed  in  that  case  between  Poorno 
Chunder  and  the  Municipal  Commissioners 
is  a  decision  which  will  be  binding  as  be- 
tween the  present  plaintiff  and  the  Municipal 
Commissioners  for  any  right  which  the  pre- 
sent plaintiff  may  have  with  regard  to  this 
land.  It  appears  to  me,  therefore,  that  the 
judgment  of  the  Lower  Appellate  Court  was 
correct  on  this  point. 

The  second  point  taken  was  limitation ; 
and  it  is  urged  that,  under  the  provisions 
of  Section  87,  Act  III.  of  1864,  B.  C,  this 
suit  should  have  been  brought  within  three 
months  from  the  date  of  the  cause  of  ac- 
tion, and  that,  as  it  has  not  been  so  brought 
it  is  barred  by  limitation ;  and  we  are  again 
referred  to  the  case  I  have  quoted  above, 
as  showing  that  the  Judges  who  decided 
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that  case  considered  that  the  provisions  of 
Section  87,  Act  III.  of  1864,  IJ.  C,  were 
applicable  to  a  case  of  the  present  kind. 
It  is  very  clear,  looking  at  the  judg- 
ment of  Mr.  Justice  Bayley,  that  he  first 
determined  what  were  the  rights  of  the 
parties;  and  having  found  that  the  Muni- 
cipality had  obtained  a  right  by  prescrip- 
tion, he  considered  that  the  plaintiff's  case 
was  barred  by  limitation,  and  he  then  added 
that  he,  therefore,  considered  that  the  pro- 
visions of  Section  87,  Act  III.  of  1864,  B.  C, 
were  applicable.  But  Mr.  Justice  Phear, 
on  the  contrary,  considered  It  very  doubt- 
ful, and  he  was  not  prepared  to  say  that 
Section  87  applied  to  the  case,  but  he 
agreed  to  the  suit  being  dismissed  as  pro- 
posed by  his  colleague.  It  is  clear,  there- 
fore, that  the  special  appellant  can  get  very 
little  assistance  from  that  judgment.  The 
fact  is  that  it  is  necessary  to  look  to  the 
nature  of  the  suit  to  see  whether  the  pro- 
visions of  Section  87,  Act  III.  of  1864,  B.  C, 
are  applicable  or  not.  The  present  suit  is 
a  suit  to  recover  possession  on  proof  of  the 
plaintiff's  title,  and  would  ordinarily  be 
governed  by  the  usual  Law  of  Limitation, 
viz.,  12  years  from  the  date  of  the  cause  of 
action. 

But  it  is  urged  on  the  part  of  the  special 
appellant  that,  where  a  Municipality  is  con- 
cerned, the  ordinary  Law  of  Limitation  is  set 
aside,  and  every  action,  of  whatever  nature 
it  may  be,  against  the  Municipality,  must, 
under  the  provisions  of  Section  87,  Act  III. 
of  1864,  B.  C,  be  brought  within  three 
months.  It  appears  to  us  that  that  Act 
does  not  apply  to  cases  of  this  nature ;  and 
that  this  Section  of  that  Act,  to  which 
particular  reference  has  been  made,  relates 
rather  to  actions  brought  against  acts  of 
the  Commissioners  done  under  that  parti- 
cular Act  for  the  purposes  of  that  Act.  For 
instance,  in  the  present  case,  if,  as  was  ap 
parently  the  case,  the  stones  had  been  stack- 
ed by  the  Commissioners  under  the  provi- 
sions of  the  Act,  a  suit  might  have  been 
brought  within  three  months  requiring  them 
to  remove  those  stones  or  demanding  dam- 
ages for  the  stacking  of  them.  A  suit 
might  be  brought  similarly  for  any  other 
acts  which  the  Commjssioners  might  do 
under  this  Act.  But  this  Act  was  never 
intended  to  take  away  from  individuals  the 
right  which  they  have  under  the  general 
law  of  the  land  of  bringing  suits  to  recover 
possession  of  immoveable  properties  on 
proof  of  their  title  within  12  years.  Pre- 
vious to  the  passing  of  this  Act,  there  was 


an  Act,  XXI.  of  1857,  to  make  better  pro- 
vision for  the  order  and  good  government 
of  the  suburbs  of  Calcutta  and  of  the  station 
of  Howrah,  and  that  Act  contained  no  pro- 
vision such  as  is  contained  in  Section  87. 
And  it  appears  to  us  that  the  object  of 
this  Section  was  to  limit  the  time  within 
which  suits  for  damages — and  probably  for 
damages  alone,  for  which  actions  can  be 
brought  under  this  Act — to  limit  the  time 
within  which  such  actions  ate  to  be  brought. 
We  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  .Court  upon  the  second 
point  also  is  correct,  and  that  it  was  right 
in  remanding  the  case  to  the  Lower  Court 
for  the  disposal  of  the  remaining  issues. 

We  therefore  dismiss  the  special  appeal 
with  costs. 


The  26th  May  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,   and   the  Hon'ble   F.   B.   Kemp, 
Judge. 

Enhancement—Section  4,  Act  X.  of  1859 — Onus 
probandi— Notice— Objections, 

Case  No   2954  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judicial  Commissioner  of  Chota  Nagpore, 
dated  the  /jlh  September.  i86g%  reversing 
a  decision  of  the  Assistant  Commissioner  of 
that  District,  dated  the  jrd  May  rS6g. 

Mr.  C.  J.  Dumaine  (Plaintiff),  Appellant, 

versus 

Ootum  Singh  (Defendant),  Respondent. 
Mr.  R.  &\  Twidale  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutiv  for 

Respondent. 
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In  a  suit  for  rent  at  an  enhanced  rate  where  defend- 
ant, availing  himself  of  the  provisions  of  Section  4,  Aft 
X.  of  1859,  pleads  uniform  payment  of  rent  for  20  years, 
it  is  necessary  for  him  to  give  some  evidence  of  the 
genuineness  of  the  receipts  which  he  produces. 

That  service  of  notice  has  not  been  proved  is  an  ob- 
jection which,  if  not  taken  in  the  Court  of  first  instance, 
cannot  be  allowed  either  in  special  appeal  or  in  the  Lower 
Appellate  Court  if  the  case  be  remanded  to  that  Court. 

Couch,  C.  J. — In  this  case,  the  defendant 
who  sought  to  avail  himself  of  the  provi- 
sions of  Section  4  of  Ad  X.  of  1859,  was 
bound  to  show  that  there  had  been  a  uni- 
form payment  of  rent  for  20  years.  The 
burden  of  proof  was  upon  him,  and  it  was 
not  sufficient  for  him  to  produce  receipts, 
which,  on  the  face  of  them,  purported  to  be 
receipts  during  the  20  years  for  the  rent  at 
a  uniform  rate.  It  was  necessary  for  him 
to  give  some  evidence  of  the  genuineness 
of  the  receipts.  Now,  in  the  first  Court, 
the  receipts  which  he  did  produce  have  been 
found  to  be  spurious.-  The  Judge  of  the 
Appellate  Court  appears  to  have  considered 
that  the  defendant  was  not  bound  to  give 
any  evidence  of  their  genuineness,  but  that  it 
was  incumbent  upon  the  plaintiff,  upon  the 
receipts  being  produced,  to  give  evidence  in- 
validating them.  That  is  the  meaning,  we 
think,  of  the  passage  in  his  judgment  where 
he  says:  "  The  plaintiff  had,  in  fact,  ad- 
"  mitted  that  the  rent  had  not  been  changed 
"  during  the  last  20  years,  as  he  has  made 
"  no  attempt  to  invalidate  the  defendant's 
"  proof  on  that  point.  As,  therefore,  the 
"  defendant  has  pleaded  that  his  rent  has 
"  not  varied  since  the  time  of  the  Permanent 
"Settlement,  and  has  proved  that  his  rent 
"  has  not  varied  during  the  last  20  years,  the 
"burden  of  proof  that  the  rate  of  rent  has 
"  varied  rests  with  the  plaintiff/' 

Now,  the  defendant  had  merely  produced 
receipts  which  had  been  found  in  the  first 
Court  to  be  spurious,  and  the  Judge  was 
not  justified  in  treating  the  failure  of  the 
plaintiff  in  invalidating  the  receipts  as  an 
admission  by  him  that  they  were  genuine, 
and  that  there  had  been  a  uniform  pay- 
ment of  rent  for  a  period  of  20  years. 
This  is  a  very  serious  error  in  the  mode  in 
which  he  has  dealt  with  the  case.  It  was 
assuming  the  receipts  to  be  genuine  when 
they  were  not  only  not  proved  to  be  so,  but 
when  there  was  actually  the  judgment  of  a 
Court  against   them.     We  think  that   that 
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error  must  be  considered  as  pervading  the 
whole  of  his  judgment.  We  concur  in  the 
observation  made  bv  Mr.  Justice  Phear  in 
the  case  which  has  been  quoted.  It  is 
impossible  to  say  that  when  the  Judge  came 
to  deal  with  the  oral  evidence  in  the  case 
that  he  was  not  likely  to  be  influenced  in 
the  consideration  of  that  evidence  by  the 
circumstance  that  he  considered  that  .the 
receipts  had  been  admitted,  and  that  there 
was  no  question  about  them.  The  oral  evi- 
dence would  be  regarded  in  a  very  different 
light  by  a  Judge  who  doubted  the  genuine- 
ness of  the  receipts,  than  by  a  Judge  who 
considered  that  there  had  been  an  admission 
of  the  uniform  payment  of  rent  for  20  years, 
and  that  the  receipts  were  not  open  to  any 
objection.  Therefore,  although  he  does  in 
the  latter  part  of  his  judgment  profess  to 
come  to  a  finding  upon  the  evidence  of  the 
defendant's  witnesses  and  of  one  of  the 
plaintiffs  witnesses,  we  think  that  we  can- 
not allow  that  to  stand  or  treat  it  as  a  find- 
ing of  fact  with  which  the  Court  cannot  in- 
terfere in  special  appeal.  It  seems  to  us  that 
the  error  which  he  fell  into  with  regard  to 
the  receipts  and  with  regard  to  the  burden 
of  proof  on  that  part  of  the  case  must  have 
affected  the  whole  of  his  decision. 

The  case  must,  therefore,  be  remanded  for 
re-trial.     Costs  to  follow  the  result.* 

With  regard  to  the  objection  taken  by  the ' 
pleader  for  the  defendant,  respondent,  with  ' 
reference  to  the  Full  Bench  ruling  reported 
at  page  27,  Weekly  Reporter,  Volume  XII.,* 
to  the  effect  that  service   of  notice  has  not 
been  proved,  we  think,  as  already  observed'-* 
in  the   course  of  the   argument,    that   it  is' 
now  too  late  to  entertain  that  objection,  nor 
do  we  think  the  defendant  competent  to  take . 
it  in  the  Lower  Appellate  Court  on  remand. 
It  is  an  objection  which  ought  to  have  been 
taken  in  the  Court  of  first  instance.  .  The 
question  as  to  whether  notice  was  given  or. 
not  is  a  question  of  fact ;  and  if  the  objection ' 
had  been  taken  at  the  proper  time,  the  plaint- 
iff would  have  had  an  opportunity  of  proving1 
that    notice   had   been    given.     Section  13,' 
Act  X.  of  1859,  says  that  such  notice  shall* 
be  served  on  the  application  of  the  person 
to  whom  the  rent  is  payable;  and  although; 
the  title  of  the  plaintiff  accrued  only  three  : 
days  before  the  suit  was  commenced,  it  is 
possible   that  the   notice  might  have   been. 
k'iven  by  the  zemindar,  who  was  the  person  • 
to   whom  the   rent   was   payable,   and   that  • 
might  have*  been  shown  if  the  objection  had  . 
been  taken  at  the  proper  time. 
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The  26th  May  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Section  148,  Act  VIII.  of  1859— Remand. 

Case  No.  113  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Din  age  pore, 
dated  the  $th  August  1869,  reversing  a 
decision  of  the  Moonsiff  of  Maldah, 
dated,  the  jist  May  186 9. 

Lochun  Mundul  (Plaintiff),  Appellant, 

versus 

Wurzeer  Puramanick  and  another 
(Defendants),  Respondents. 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for 
Respondents. 

The  terms  of  Section  148,  Act  VIII.  of  1859,  do  not 
prevent  an  Appellate  Court,  on  good  and  sufficient  cause 
shown,  from  remanding  a  case  disposed  of  thereunder, 
in  order  that  justice  may  be  done  between  the  parties. 


Loch,  J.— 
possession  of 
allegationjhat 
ejected  by  the 
denied  having 
stated  that  the 
to  them. 


This  was  a  suit  to  recover 
9  beegahs  of  land  on  the 
the  plaintiff  has  been  forcibly 
defendants.  The  defendants 
ejected  the  plaintiff,  and  they 
plaintiff  had  sold  the  property 


The  Lower  Appellate  Court  in  reversing 
the  judgment  of  the  first  Court,  holds  that 
the  plea  of  possession  is  not  proved,  and 
farther  that  the  defendant's  plea  of  having 
purchased  the  property  is  proved. 

■  The  objections  taken  before  us  in  special 
appeal  are-^- 

istly. — That  the  order  of  remand  in  1868 
by  the  Judge  is  contrary  to  law  ; 

2ndly. — That  the  Judge  has  held  the 
deed  of  sale  to  be  genuine  and  valid  without 
meeting  the  objections  raised  to  it  in  the 
judgment  of  the  first  Court ;  and 

jrdly. — That  when  the  case  was  be- 
fore the  Judge  on  the  previous  occasion, 
the  defendant  only  applied  for  a  remand  to 
file  a  written  statement,  and  the  case  was 
remanded  for  that  purpose,  and  that,  there- 
fore, the  Lower  Courts  were  wrong  in  al- 
lowing the  defendant  to  adduce  evidence, 
and  in  trying  the  whole  case  upon  the 
merits. 


In  support  of  the  first  objection  taken, 
the  pleader  for  the  special  appellant  presses 
upon  the  attention  of  the  Court  the  terms 
of  Sectic-n  148,  Aft  VIII.  of  1859.  Admit- 
ting that,  under  the  terms  of  that  Section,  the 
first  Court  was  bound  to  dispose  of  the  case, 
when  the  defendant  to  whom  time  had  been 
allowed  failed  to  comply  with  the  order  of 
the  Court;  yet  it  appears  to  us  that  the 
terms  of  that  Section  do  not,  on  good  and 
sufficient  cause  being  shown  to  the  Appellate 
Court,  prevent  such  Court  from  remanding 
the  case  in  order  that  justice  may  be  done 
between  the  parties.  In  this  case,  we  are 
unable  to  say  whether  the  Judge  in  remand- 
ing the  case  did  exercise  a  proper  discretion, 
as  the  record  of  that  part  of  the  case  is  not 
before  us.  But,  in  fact,  we  may  observe  that 
the  remand,  in  reality,  did  the  plaintiff  no 
harm,  for  the  case  has  been  dismissed  by  the 
Judge  on  the  failure  of  the  plaintiff  to 
prove  the  case  that  he  set  up. 

With  regard  to  the  finding  of  the  Judge 
as  to  the  deed  of  sale,  we  may  observe  that 
it  is  a  finding  on  the  evidence.  The  Judge 
has  believed  the  witnesses  who  proved  the 
sale,  and  therefore  this  objection  falls  to  the 
ground. 

:    The  third  objection  goes  with  the  first. 

The  special  appeal  is  dismissed  with 
costs. 


The  30th  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,   and   the  Hon'ble  F.  B.  Kemp, 
Judge. 

Jurisdiction — Pleadings. 

Case  No.  10  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Raj  shaky e, 
dated  the  4th  October  1869,  reversing  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  8th  February 
1869. 

Ranee  Shurut   Soonduree*  Dabee  (Plaintiff), 

Appellant, 

versus 

Koomar   Puresh    Narain    Roy  (Defendant), 

Respondent. 

Baboo  Gopal  Lall  Miller  for  Appellant. 

Baboo  Mohtnee  Afohun  Roy  for  Respondent. 
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It  is  not  competent  to  a  Court  to  set  up  a  defence  not 
only  not  made  by  the  defendant,  but  inconsistent  with 
his  own  statement. 

Conchy  C.  J. — With  regard  to  the  plots 
Nos.  1,  2,  and  4;  the  defendant  denied  that 
he  took  possession  of  them  in  execution  of 
the  decree,  nor  does  it  seem,  when  we  look 
at  the  explanation  of  the  plaint  which  is 
afforded  by  the  written  statement,  that  it 
can  be  said  that  he  alleges  that  possession 
was  taken  in  execution  of  the  decree.  It 
was  not  competent  for  the  Court  to  set  up 
with  regard  to  these  three  plots  a  defence 
which  not  only  the  defendant  did  not  make, 
but  which  is  inconsistent  with  the  fact  that 
he  himself  stated,  namely,  that  the  suit  was 
barred  under  Section  11,  Act  XXIII.  of 
1861  ;  and  we  cannot  help  thinking  that  if 
the  attention  of  this  Court,  when  the  case 
came  before  it  on  a  former  occasion,  bad 
been  called  to  that,  the  order  of  remand 
would  have  been  made  in  some  different 
form,  probably  limited  to  plot  No.  3.  It  is 
argued  that  the  plaintiff  cannot  go  beyond 
the  order  of  remand.  We  are  not  satisfied 
that  the  order  of  remand  is  of  such  a  charac- 
ter as  to  conclude  the  plaintiff  from  arguing 
that  the  Court  below  is  wrong  in  its  finding 
that  the  plots  were  taken  in  execution  of 
the  decree,  because  the  defendant  has  himself 
stated  the  contrary. 

With  regard  to  plot  No.  3,  the  case  is 
somewhat  different.  In  order  to  show 
that  the  suit  is  barred  by  Section  11,  Act 
XXIII.  of  1 86 1,  it  must  be  made  out  that 
this  plot,  No.  3,  was  taken  in  execution  of 
the  decree.  If  that  is  left  in  doubt,  there 
is  not  sufficient  to  justify  the  Court  in  hold- 
ing that  the  suit  was  barred. 

The  finding  of  the  Judge  of  the  Appellate 
Court  certainly  appears  to  show  that  it  was 
doubtful  whether  it  was  taken  in  execution 
of  the  decree,  for  he  says  that  "  possession 
41  was  evidently  given  in  a  most  loose  and 
"  unsatisfactory  manner,  and  it  is  impos- 
*  sible  to  say  exactly  what  land  was  trans- 
'*  ferred  by  the  peadahs  who  were  em- 
"  ployed.  I  am,  therefore,  driven  to  the  evi- 
"  dence  recorded  by  the  Lower  Court." 
Then  he  relies  upon  the  plaintiff's  own 
words  in  the  original  objection.  We  do  not 
think  he  was  justified  in  relying  upon  them. 
The  plaintiff  had  stated,  his  case  when  he 
applied  to  the  Sudder  Ameen,  and  there 
having  been  a  decision  against  him  there, 
he  must  not  be  concluded  by  what  he  then 
Stated,  especially  when  it  is  at  variance 
with  the  defendant's  statement  in  this  suit. 


Then  the  Judge  says  that  the  witnesses 
show  that  possession  was  taken  of  the  plot 
No.  3  simultaneously  with  the  rightful 
taking  possession  of  the  land  under  the 
decree,  but  this  does  not  conclusively  show 
that  it  was  taken  under  the  decree.  The 
mere  taking  possession  of  this  plot  simul- 
taneously with  the  lands  decreed  would  not 
show  that  it  was  taken  under  the  depree. 
It  may  have  been  done  simultaneously,  and 
very  probably  it  was  so.  But  it  appears  to 
us  that  the  finding  of  the  Judge,  taking  his 
own  language,  shows  that  the  matter  was 
left  in  such  a  state  of  doubt  that  it  could 
not  justify  the  Court  in  giving  effect  to  a 
defence  under  the  provisions  of  Section  1 1 , 
Act  XX III.  of  1 86 1,  and  that  the  defence 
ought  not  to  have  been  allowed  in  respect 
of  any  one  of  the  four  plots. 

The  suit  must,  therefore,  be  remanded 
for  re-trial.  It  is  very  unfortunate  that  we 
should  be  obliged  to  remand  this  case  a 
second  time,  but  we  see  no  alternative  to 
doing  so.     Costs  to  follow  the  result. 


The  30th  May  1 870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Maiikana— Limitation. 

Case  No.„3042  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  ofFatna,  dated  the  23rd  Sep- 
tember i86q,  reversing  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated 
the  j/st  May  i86g. 

Mussamut  Beebee  Chummun  (Plaintiff), 

Appellant, 

versus 

Mussamaut  Om  Koolsoom  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  and  Baboos  Romesh 
Chunder  Mitter  and  Boodh  Sein  Singh 
and  Moonshee  Mahomed  Yusuf  for  Ap- 
pellant. 

Baboos  Kallee  Mohun  Doss  and  Nil  Madhub 
Sein  for  Respondents. 

The  rule  of  law  laid  down  by  the  .Privy  Council 
that  a  person  entitled  to  an  interest  in  immoveable 
property  lose?,  not  only  all  remedy,  but  his  title,  by 
heinff  out  of  possession  for  more  than  12  years,  wis 
held  to  apply  to  the  case  of  a  recusant  proprietor 
claiming  raafikana. 
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Markby,  J. — In  determining  the  question 
at  issue  in  this  case,  it  is  necessary  to  bear 
in  mind  that  which  seems  not  to  have  been 
borne  in  mind  in  the  argument  of  the  plead- 
er for  the  special  respondent,  viz.,  what  the 
nature  of  the  suit  is. 

The  suit  was  brought  by  the  plaintiff  to 
declare  his  title  to  collect  the  rents  of  a  cer- 
tain property  a  share  in  which  the  defend- 
ant claimed  as  malikana,  the  fact  being 
that  this  land  was  resumed  and  re-settled 
with  the  plaintiff's  lakherajdar  on  the  de- 
fendant's refusal  to  take  a  settlement,  the 
Revenue  authority  making  no  arrangement 
as  to  the  terms  at  which  malikana  was  to  be 
paid.  Therefore,  as  regards  this  property, 
the  parties  stood  entirely  as  strangers  to  one 
another,  and  in  no  wav  in  the  relation  of  land- 
lord  and  tenant. 

One  question  in  the  case  was  whether  a 
certain  solehnamah,  which  settled  the  terms 
on  which  malikana  was  to  be  paid  to  the 
defendant,  was  proved,  and  it  has  been  found 
as  a  fact  that  it  was. 

The  plaintiff  took  a  further  objection,  and 
said  that  whether  or  not  anv  risjht  to  collect 
malikana  was  given  to  the  defendant  under 
the  solehnamah,  he  had  lost  it  bv  what  is 
called  "  disuse,"  and  by  this  I  understand 
that  the  question  he  meant  to  raise  was  that 
this  being  an  interest  in  immoveable  pro- 
perty, he  was  entitled  Xo  the  benefit  of  the 
proposition  laid  down  by  the  Privy  Council 
in  reference  to  the  old  Law  of  Limitation,  and 
followed  by  this  Court  in  reference  to  the 
new  law,  that  a  person  entitled  to  an  interest 
in  any  immoveable  properly,  but  who  was  out 
of  possession  for  more  than  12  years,  not 
only  loses  all  remedy,  but  loses  his  title. 
When,  however,  in  this  case  the  Lower 
Appellate  Court  comes  to  this  question,  it 
confines  itself  entirely  to  what  the  case  was 
prior  to  1 2  59.  The  vakeel  for  the  respondent 
asks  us  to  infer  from  this  that  the  only  ques- 
tion before  the  Court  was  whether  the  de- 
fendant was  ever  at  any  time  in  possession  of 
his  right  to  collect  the  malikana.  We  do  not, 
however,  think  that  this  was  so,  but  consider 
that  the  other  question,  viz.,  whether  the 
defendant  had  been  in  possession  and  en- 
joyment of  that  right  within  12  years  was 
also  raised  in  the  case ;  and  if  on  the  evi- 
dence it  be  found  that  he  was  not,  we  shall 
have  no  hesitation  in  holding  that  the  de- 
fendant who  claims  an  interest  in  immoveable 
property  has  lost  it  by  being  out  of  possession 
for   12   years.     This   is  on  the  assumption 


that  the  rule  of  law  laid  down  above  is  ap- 
plicable to  this  case.  It  is  contended  by 
the  defendant,  however,  that  it  is  not,  but  we 
think  that  it  is,  and  that  the  analogy  drawn 
between  this  case  and  the  case  of  a 
zemindar  and  ryot  entirely  fails.  The 
zemindar  does  not  lose  his  right  as  against 
his  ryot,  although  he  does  not  for  a  number 
of  years  choose  to  assert  them,  because  a 
ryot  stands  in  a  totally  different  position 
from  an  ordinary  person  as  to  gaining  a 
title  against  the  zemindar.  He  derives  his 
right  to  possess  from  the  zemindar,  and  in  a 
measure  represents  and  protects  the  title  of 
his  zemindar.  But,  as  already  pointed  out, 
the  position  of  the  parties  here  is  in  no 
way  similar  to  that  of  zemindar  and  ryot. 
What  the  plaintiff  really  asserts  is  this. 
He  says :  "  You  are  asserting  a  title  to  an 
"interest  in  immoveable  property,  but  I  can 
"  show  that  you  were  never  in  possession  of 
"  it  within  1 2  years,  and  that  you  have 
"  entirely  neglected  to  claim  rents  from 
"  the  tenants.'' 

Under  these  circumstances,  we  think  that 
the  defendant  will  have  to  show  he  had 
exercised  that  right  at  some  time  within 
12  years,  and  the  rule  of  law  laid  down  by 
the  Privy  Council  will  be  applicable  to  the 
case  or  not  accordingly  as  it  is  found  that 
the  defendant  had  or  had  not  so  exercised 
that  right. 

The  case  must  go  back  to  be  disposed  of 
on  these  points. 


The  31st  May  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Sections  268  269,  Act  VIII.  0(1859. 

In  the  Matter  of 
Heera  Lall  Banerjee,  Petitioner, 

versus 

Rajah  Buroda  Kant  Roy,  Bahadoor, 
Opposite  Party. 

Baboo  Ram  Chum  Mi/ter  for  Petitioner. 

Bal>rn>s    Obhoy   Churn   Bose   and    Debendro 
Ch under  Ghose  for  Opposite  Party. 
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And  in  the  Matter  of 
Baboo  Onookool  Chunder  Mookerjee, 

Petitioner, 

versus 

Rajah  Buroda  Kant  Roy,  Bahadoor, 
Opposite  Party. 

Babuos  Romesh  Chunder  Milter,  Mohesh  \ 
Chunder  Chowdhry,  Kalee  Mohuti  Doss  I 
and  Mohendro  Lai  I  Shome  for  Petitioner. 

1 
1 

Xo  one  for  Opposite  Party.  ' 

A    person  coming  in  under  Section  269,  Act  VIII.  of  I 
1*09,  more  than  a  month  after  dispos*esMon,  has  no 
focus  standi  under  that  Section. 

Section  2b$  of  Act  VIII.  of  185M  is  solely  for  the 
benefit  of  purchasers  at  a  sale  in  execution,  and  no  per- 
son has  any  ground  to  come  in  under  the  appellation  of 
a  purchaser  except  the  party  who  is  complained  of  as 
resisting  or  obstructing  the  purchaser  in  obtaining 
possession. 

Bay  ley,  J. — Thesk  two  rules  were  order- 
ed to  be  heard  together.  It  will  be  more 
convenient  to  take  them  up  in  the  order  in 
which  they  were  argued. 

In  regard  to  the  petition  of  Heera  Lall 
Banerjee,  I  am  of  opinion  that  the  rule  ought 
to  be  discharged.  Heera  Lall  Banerjee 
comes  in  distinctly  under  Section  269,  Act 
VIII.  of  1859.  That  Section  says:  "Hit 
"  shall  appear  that  the  resistance  or  obstruc- 
**  tion  to  the  delivery  of  possession  was  occa- 
*'  sioned  by  any  person  other  than  the  defend- 
11  ant  claiming  a  right  to  the  possession  of 
•'  the  property  sold  as  proprietor,  &c,  or  if  in 
'  the  delivery  of  possession  to  the  purchaser 
"  any  such  person  claiming  as  aforesaid, 
"  shall  be  dispossessed,  the  Court,  on  the 
••  complaint  of  the  purchaser  or  of  such 
"person  claiming  as  aforesaid,  if  made  zvith- 
**  in  one  month  from  the  date  of  such  resist- 
41  ance  or  obstruction,  or  of  such  disposses- 
sion, as  the  case  may  be,  shall  enquire  into 


<< 


"  the  matter  of  the  complaint,  and  pass  such 
"  order  as '  may  be  proper  in  the  circum- 
"  stances  of  the  case." 

Now,  it  is  admitted  that  Heera  Lall 
Banerjee  did  not  come  within  one  month  of 
the  date  of  dispossession,  and  therefore,  under 
the  very  Section  on  which  the  petitioner 
re]ies,  he  has  no  locus  standi  in  Court. 
Under  such  circumstances,  we  have  simply  to 
discharge  this   rule  with  costs. 

In  regard  to  the  other  petition,  the  case  of 
Baboo  Onookool  Chunder  is  that  he  is  in  pos- 
session since  1864  as  purchaser  in  execution 
of  decree  of  the  rights  and  interests  of  Issur 
Chunder  Paul,  judgment-debtor,  against  whom 
Rajah  Buroda'Kant  Roy,  decree-holder,  sought 
to  get  possession  in  execution  of  his  decree 
of  a  later  date.  In  the  application,  Baboo 
Onookool  Chunder  states  distinctly  that  he 
is  still  in  possession.  His  pleader  before  us 
says  that  he  does  not  come  within  one  month, 
because  it  was  not  necessary  for  him  to  come 
within  that  time,  as  he  does  not  come  into 
Court  under  Section  269.  He  says  his  claim 
is  under  Section  268.  Now,  Section  268 
runs  thus :  "  If  the  purchaser  of  any  im- 
il  moveable  property  sold  in  execution  of  a 
44  decree  shall  be  resisted  or  obstructed  in 
"  obtaining  possession  of  the  property,  the 
"  provisions  contained  in  Sections  226,  227, 
44  and  228,  relating  to  resistance  or  obstruc- 
"  tion  to  a  party,  in  whose  favor  a  suit  has 
"  been  decreed,  in  obtaining  possession  of 
44  the  properly  adjudged  to  him,  shall  be 
''  applicable  in  the  case  of  such  resistance 
44  or  obstruction."  This  appears  to  me  a 
Section  solely  for  the  protection  and  assist- 
ance of  purchasers  at  a  sale  in  execution, 
and  that  purchaser  in  regard  to  whom  this 
rule  was  given  to  show  cause  is  Rajah 
Buroda  Kant  Roy.  Section  268  does  not 
directly  apply  to  the  petitioner  Onookool. 
We  are  then  told  that  Section  268  ap- 
plies to  a  judgment-debtor,  and  that  the 
purchaser  of  the  rights  and  interests  of 
Issur  Chunder  may  invoke  the  aid  of  that 
Section  as  representing  the  judgment-debt- 
or ;  but  referring  to  that  Section  it  is  quite 
clear  that  it  applies  only  to  a  case  where 
the  purchaser  of  any  immoveable  property 
sold  in  execution  of  a  decree  is  resisted  or 
obstructed  in  obtaining  possession.  There 
was  no  resistance  or  obstruction  in  this  case, 
and  Section  268,  therefore,  does  not,  to  my 
mind,  apply  at  all. 

But   it   is   pressed   by    Baboo  Mohendro 
Lall    Shome     for    the     petitioner    that    as 
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no  one  appears  to  show  cause  against 
the  rule,  and  as  Baboo  Onookool  Chun- 
der's  prayer  was  to  have  the  order  of 
the  Lower  Court  set  aside,  we  ought  to 
set  aside  that  order.  But  the  question  is 
not  as  to  what  the  petitioner's  prayer  was. 
We  have  simply  to  see  whether  the  rule 
ought  to  be  discharged  or  not.  The  rule 
was  in  these  terms :.  "  Let  Rajah  Buroda 
"  Kant  Roy  show  cause  why  the  Judge 
"  should  not  take  up  and  dispose  of  the 
"  objections  of  Baboo  Onookool  Chunder 
"  Mookerjee  to  the  delivery  of  possession  to 
44  Rajah  Buroda  Kant  Roy  in  pursuance  of 
"  the  directions  of  Section  269."  No  rule 
was  granted  as  to  why  the  order  of  the 
Judge  should  not  be  set  aside  generally, 
and  I  am,  therefore,  of  opinion  that  no  order 
setting  aside  the  order  of  the  Judge  can 
now  issue,  but  that  this  rule  should  be  dis- 
charged without  prejudice  to  any  separate 
course  which  the  petitioner  Onookool  may 
think  fit  to  take,  whether  under  Section  269 
or  any  other  Section,  as  he  may  be  best  ad- 
vised when  the  proper  time  arrives  for  him 
to  take  any  such  steps.  At  present  he  does 
not  come  under  Section  269,  and  Section 
268  under  which  he  says  he  does  come  does 
not  apply. 

The  rule  is  accordingly  discharged. 

Markby,  J. — I  also  think  the  rules  must 
both  be  discharged.  In  the  first  case  in 
which  Heera  Lall  Banerjee  is  the  petitioner, 
I  am  inclined  to  go  with  the  arguments  of  j 
the  petitioner  to  this  extent  that  he  was  in 
possession,  and  was  dispossessed  within  the 
meaning  of  Section  269;  but  then  I  think 
it  quite  clear 'that  if  he  was  dispossessed  he 
was  dispossessed  more  than  one  month  from 
the  time  when  this  application  was  made, 
and  therefore  the  application  is  too  late, 
and  therefore  we  are  unable  to  direct  the 
Judge,  as  requested,  to  proceed  with  the 
application. 

As  to  the  application  of  Baboo  Onookool 
Chunder,  I  fully  agree  with  Mr.  Justice  Bay- 
ley  that  the  object  of  Section  268  was  for  the 
benefit  of  purchasers  only,  and  that  no  person 
has  any  ground  to  come  in  under  the  ap- 
pellation of  a  purchaser  except  the  party 
who  is  complained  of  as  resisting  or  obstruct 
ing  the  purchaser  in  obtaining  possession. 
It  seems  to  me  that  Baboo  Onookool 
Chunder  Mookerjee  is  in  no  way  affected 
by  the  proceedings  that  have  yet  taken 
place.  As  soon  as  any  officer  of  Court, 
armed  with  the  authority  of  law,  disturbs 


his  possession,  he  will  then  have  full  op- 
portunity of  coming  under  Section  269,  bat 
until  then,  I  think,  he  has  no  locus  standi. 


The  31st  May  1870. 

Present: 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Lease— Registration, 
Case  No.  183  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tippet  ah ,  dated 
the  23rd  November  1869,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  28th  January  r86g. 

Buksh  Ali  Boohean  (Plaintiff),  Appellant, 

versus 

Sreemutty  Nubotara  (Defendant), 
Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

No  one  for  Respondent. 

A  lease  for  more  than  a  year  is  not  the  less  a  lease, 
because  a  condition  is  attached  to  the  consideration,  and 
because  its  term  may  be  lessened  on  the  payment  of 
a  sum  of  money  by  the  lessor.  Such  a  lease  cannot  be 
used  in  evidence  unless  it  is  registered. 

Phear y  J, — The  document  which  forms 
the  basis  of  the  plaintiff's  claim  is  undoubt- 
edly a  lease  for  more  than  a  year.  It  is 
not  the  less  a  lease,  because  a  condition  is 
attached  to  the  consideration,  or  that  the 
full  term  for  which  it  is  executed  may  be 
lessened  on  the  payment  of  a  sum  of  money 
by  the  lessor ;  and  as  it  is  a  lease  for  more 
than  a  year,  it  cannot  be  used  as  evidence 
in  any  Court  unless  it  is  registered.  This 
document  is  not  registered,  and  consequent- 
ly the  plaintiff  fails  to  establish  the  only 
foundation  on  which  his  case  could  rest. 

The  judgment  of  the  Lower  Appellate 
Court  seems  to  be  quite  correct,  and  we 
dismiss  this  appeal,  but  without  costs,  as  the 
respondent  has  not  appeared. 
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The  31st  May  1870. 


Present  : 


The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Revenue  Courts— Jurisdiction. 
Case  No.  261  of  1870  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  22nd 
November  1869,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated  the 
16th  July  i86g. 

Kaleenath  Banerjee  (Plaintiff),  Appellant, 

versus 

Mahomed  Hossein  and  others  (Defendants), 

Respondents. 

Baboos  Chunder  Mad  hub  Ghose  and 
Khetier  Mo  hurt  Mookerjee  for  Appellant. 

Mr.  G.  A.  Twidale  for  Respondents. 

A  Revenue  Court  is  not  able  to  administer  equities 
either  between  co-defendants  or  between  a  plaintiff  and 
a  defendant,  who  ought  to  have  been  joined  as  a  co- 
plaintiff. 


Phear,  J. — We  think  that  this  special  ap- 
peal cannot  be  sustained.  The  plaintiff  has 
disclosed  in  his  plaint  that  he  is  not  the  per- 
son solely  entitled  to  the  rents  due  from  the 
defendant,  and  the  defendant  has  objected 
that  the  other  co-sharers  are  not  co-plaintiffs 


with  him.  Instead  of  being  co-plaintiffs, 
the  co-sharers  have  been  made  ce-defend- 
ants.  But  this  is  no  answer  to  the  defend- 
ant's objection.  The  Revenue  Court  is  not 
able  to  administer  equities  either  between 
co-defendants  or  between  a  plaintiff  and  a 
defendant  who  ought  to  have  been  joined  as 
a  co-plaintiff. 

The  Court  in  this  suit  could  only  judicially 
declare  what  is  due  from  the  defendants  as 
lessees  to  the  plaintiff  as  lessor. 

The  Lower  Appellate  Court  was  quite 
right  in  holding  that  the  objection  of  the 
tenant-defendants  must  prevail,  and  conse- 
quently we  dismiss  this  appeal  with  costs. 


The  31st  May  1870. 

Present  : 

The  Hon'ble  £.  Jackson  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Hindoo  widow—- Certificate  under  Act  XXVII. 

of  i860. 

Case  No.  no  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
Jth  March  1870. 

Chintamun  Singh  Chowdhry  (Objector), 

Appellant, 

versus 

Mussamut  Nowlukhoo  Koonwaree(Petitioner), 

Respondent. 
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Mr.  C.  Gregory  and  Baboos  Unnoda  Per- 
shad  Banerjee,  Onookool  Chunder  Moo- 
kerjee,  and  Romesh  Chunder  Mitter  for 
Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Mohesh 
Chunder  Chowdhry,  Chunder  Madhub 
Ghose,  and  Luckhee  Churn  Bose  for  Re- 
spondent. 

A  Hindoo  widow  is  entitled  to  a  certificate  to  collect 
her  husband's  debts  if  he  was  living"  separate  from  the 
rest  of  her  family. 

Jackson,  J. — This  is  an  appeal  from  the 
orders  of  the  Judge  of  Zillah  Bhaugulpore 
passed  on  an  application  by  the  widow  of  one 
Runjeet  Singh  to  obtain  a  certificate  to  col- 
lect her  husband's  debts  under  Act  XXVII. 
of  i860.     Objection  was  raised  to  the  grant 


whom  these  petitions  were  presented.  The 
vakeel  did  not  read  to  the  Court  any  other 
evidence  in  support  of  the  fact  that  the  fami- 
lies lived  jointly,  [but  in  the  end  supported 
his  case  on  the  ground  that  the  widow  had 
not  adduced  evidence  to  prove  that  the  fa- 
milies lived  separately.  There  is,  however, 
evidence  upon  the  record  which  makes  out  at 
least  a  primd-facie  case  that,  as  regards  cer- 
tain portions  of  the  estate  of  the  family,  ihe 
members  of  the  family  had  separated.  There 
is  a  distinct  deed  of  tukseemnamah,  which 
deed  is  admitted  to  be  genuine  by  the  appel- 
lant. Independent  of  this,  however,  the 
claim  of  the  appellant  in  the  Lower  Court  was 
argued,  not  on  the  point  of  a  joint  family, 
but  on  the  ground  that  Chintamun  Chow- 
dhry  was  under  the  deed  of  tukseemnamah 
the  next  heir  to  a  properly  called  Gunjoor. 
as  that  property  under  the  custom  of  the 
of  a  certificate  to  the  widow  by  Chintamun  ]  family  and  under  deeds  entered  into  by  form- 


Singh  Chowdhry,  the  next  male  heir,  the 
first  cousin  of  the  deceased.  The  Judge, 
however,  ordered  that  the  certificate  should 
be  given  to  the  widow.  Chintamun  Chow- 
dhry appeals  against  that  decision. 


er  members  of  it  descended  to  the  next 
surviving  male  member  of  the  deceased's 
family.  It  is  quite  clear  that  the  question 
of  the  title  to  Gunjoor  has  nothing  to  do 
with    the    question    as     to    the    certificate. 


Whether  Chintamun  is  entitled  to  succeed 
His  vakeel  urges  that  the  widow  was  not  ]  to  Gunjoor  or  not,  Runjeet's  widow  will  be 
entitled  to  the  certificate,  because  the  de- 
ceased Runjeet  Singh  lived  with  Chintamun 
Chowdhry  as  a  joint  Hindoo  family,  and 
that  consequently  under  the  Mitakshara  Law, 
which  prevails  in  that  part  of  the  country, 
Chintamun  Chowdhry  was  the  heir  of  the 
deceased,  and  his  widow  was  entitled  only 
to  maintenance.  Chintamun  Chowdhry  was, 
therefore,  entitled  to  the  certificate.  The 
vakeel  for  appellant  was  asked  whether  his 
client  had  adduced  evidence  to  prove  that 
the  families  of  the  deceased  and  appellant 
lived  jointly.  He  stated  that  there  was  evi- 
dence upon  the  record  consisting  of  petitions 
alleged  to  have  been  put  into  Court  by  mem-  she  applied  for  to  collect  the  debts  of  her 
bers  of  the  family.  But  he  admitted  that  I  deceased  husband  Runjeet.  The  appeal  is 
there  was  no  evidence  adduced  to  prove  by  I  dismissed  with  costs. 

h 


entitled  to  the  certificate  to  collect  her 
husband's  debts,  if  feer  husband  was  living 
separate  from  the  rest  of  her  family.  Upon 
the  evidence  on  the  record,  it  is  quite  cer- 
tain that  Runjeet  was  to  a  very  large  ex- 
tent separate  in  family-estate  from  Chinta- 
mun, and  that  his  separate  possession  was, 
as  found  by  the  Judge,  confirmed  by  the 
Civil  Court  in  a  suit  between  Runjeet  Singh 
and  Chintamun  Chowdhry's  father,  Ram 
Dyal  Singh.  Under  these  circumstances, 
we  consider  that  the  Judge  of  the  Court 
below  was  right  in  declaring  the  widow  of 
Runjeet    entitled   to    obtain    the   certificate 
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The  31st  May  1870. 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Butwarra— Regulation  XIX.  of  1814—  Proce- 
dure— Jurisdiction. 

Case  No.  48  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Ra/shahye,  dated 
the  4th  November  i86g,  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District, 
dated  the  8th  February  i86g. 

Joymonee  Debia  and  others  (Plaintiffs), 

Appellants, 

versus 

Imam  Buksh  Talookdar  (Defendant), 
Respondent. 

Babdos  Sreenath  Dass  and  Hem  Chunder 
Banerjee  for  Appellants, 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

Where  two  or  more  proprietors  of  a  joint  estate  held 
in  common  tenancy,  desirous  of  having  separate  pos- 
session of  their  respective  shares,  apply,  each  and  all 
to  have  that  estate  divided  in  exactly  the  same  proa 
portionate  shares,  and  no  other  sharers  oppose  the 
butwarra,  the  Collector  may  at  once  comply  with  the 
Application  ;  and  if  no  objection  is  raised  when  the 
parties  have  opportunity  of  raising  objection,  the  shares 
cannot  again   be  re-united  by  a  suit  in  a  Civil  Court. 

Vol.  XIII. 


But  if  the  Collector  has  judicial  notice  of  a  dispute  with 
regard  to  a  share,  it  is  questionable  whether  he  has 
jurisdiction  to  make  a  partition  of  that  share.  In  any 
suit,  however,  to  do  away  the  partition  as  regards  that 
share,  the  Collector  must  be  made  a  party. 

Loch,  J. — The  plaintiff  in  this  case  sues 
for  a  declaration  of  his  title  to  eight  annas 
in  talook  Dhoolee  Atta  under  the  following 
circumstances.  The  property  appears  to 
have  been  registered  in  the  Collector's  Office 
in  the  names  of  Ram  Kishore  and  Kishen 
Kishore,  who  derived  from  their  ancestor 
Dhunnee  Ram.  It  is  numbered  1037  in  the 
Collector's  towjee,  and  a  moiety  of  the  es- 
tate belonged  to  Ram  Kishore  and  the  other 
moiety  to  Kishen  Kishore.  One  Ram  Lochun, 
the  grandson  of  Ram  Kishore,  sold  to  the 
plaintiff  and  his  son  an  eight  annas  share  of 
the  property  by  four  deeds,  viz.,  one  of  the 
15th  Aghran  1267  for  four  annas,  another  of 
the  6th  of  Chyet  1267  for  two  annas<and  a 
third  of  the  26th  Chyet  1269  for  one  anna 
and  fifteen  gundahs,  but  the  fourth  kobalah 
for  five  gundahs  is  not  forthcoming.  Plaint- 
iff further  goes  on  to  say  that  the  other  eight 
annas  share,  namely,  the  share  of  Kishen 
Kishore,  is  in  the  possession  of  the  de- 
fendants from  2  to  10,  having  come  into 
their  hands  by  purchase  from  the  said  Ram 
Lochun. 

• 

It  appears  that,  on  the  5th  Falgoon  1*73, 
three  of  the  co-sharers  in  this  estate,  who 
claim  a  five  annas  share,  viz.,  Hurro  Chunder, 
Bromo  Moyee,  and  Sreemunto,  applied  to  thfc 

* 

Collector  for  the  separation  of  their  share 
from  the  estate,  and  in  their  petition  they 
stated  that  they  held  a  five  annas  share  ;  that1 
Purmanund,  Doorga  Gutty,  and  others  held  a 
three  annas  share  ;  and  that  the  plaintiff, 
Imam  Buksh,  held  an  eight  annas  share.  On 
the  3rd  Chyet  1273,  Purmanund  Sein  and 
others  alleging  that  they  held  a  three  annas 
share,  applied  to  the  Collector  for  a  separa- 
tion of  that  share ;  they  also  stated  in  their 
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petition  that  Hurro  Chunder  and  bis  co-peti- 
tioners  had  five  annas  share,  and  the  plaintiff 
Imam  Buksh  had  eight  annas  share  in 
that  estate.  And  on  the  first  Assar  1274, 
the  plaintiff  himself  applied  for  a  separation 
of  his  eight  annas  share,  and  mentioned  that 
Hurro  Chunder  had  a  five  annas  share,  and 
Purmanund  and  others  a  three  annas  share. 

On  the  16th  Assar  1274,  Joymonee  filed 
a  petition  of  objection  to  the  plaintiff's  appli- 
cation, alleging  that  the  plaintiff  was  not 
entitled  to  an  eight  annas  share,  but  that 
she  herself  was  the  purchaser  of  a  six  annas 
share  from  Tarinee,  widow  of  Kishen 
Kishore.  On  this  objection,  the  application 
of  the  plaintiff  was  rejected  by  the  Collector 
on  the  9th  July  1867,  corresponding  with  the 
26th  Assar  1 274.  On  the  day  before  this  or- 
der was  passed,  Joymonee  filed  an  application 
for  partition,  and  a  partition  of  her  six  annas 
share  was  ordered  to  be  made.  An  Ameen 
was  appointed  under  the  provisions  of  Regu- 
lation XIX.  of  1 8 14  ;  and  on  the  9th  Decem- 
ber 1867,  the  Collector  having  completed 
his  proceedings,  drew  up  his  final  partition 
award  in  these  shares  :  Hurro  Chunder  and 
others  five  annas,  Purmanund  Sein  and  others 
sixteen  gundahs,  Kalee  Kristo  and  Ram  Kristo 
eighteen  gundahs,  Joymonee  six  annas, 
Doorga  Gutty  Roy,  Sreemunto  Roy  for  him- 
self and  for  Kalee  Koomar,  and  the  plaintiff 
Imam  Buksh' three  annas  five  gundahs  and 
two  cowries  ;  and  this  partition  was  confirm- 
ed by  the  Commissioner  of  Revenue  on  the 
19th  December  1867. 

The  plaintiff  now  sues  to  have  his  title 
with  regard  to  eight  annas  share  in  the  whole 
mehal  declared,  and  also  the  partition 
made  by  the  Collector,  under  Regulation 
XIX.  of  1 8 14,  set  aside.  And  both  the  Lower 
Courts  have  given  him  a  decree  merely 
limiting  his  claim  to  seven  annas  and 
fifteen  gundahs,  instead  of  eight  annas,  owing 
to  his  having  failed  to  file  the  fourth  kobalah 
fpr  five  gundahs. 


It  is  urged  in  special  appeal  that  notwith- 
standing his  application  was  rejected,  the 
plaintiff  was  cognizant  of  the  butwarra 
proceedings,  that  he  was  present  during  them, 
and  that  the  Judge  was  wrong  in  saying 
that  there  was  no  sort  of  evidence  on  the  re- 
cord indicating  that  subsequent  to  the  9th 
July  he  was  aware  that  butwarra  proceedings 
were  being  taken.  And  in  support  of  this 
allegation,  we  are  referred  to  the  proceeding 
of  the  Collector  of  the  9th  December  1867, 
and  to  the  statement  on  oath  made  by '  the 
plaintiff  when  examined  in  this  case. 

Another  objection  taken  is  that  the  suit 
cannot  lie  in  its  present  form  ;  that  the  bwt- 
warra  having  been  effected  and  sanctioned 
by  the  Revenue  authorities,  no  suit  to  set 
aside  that  butwarra  can  lie  in  a  Civil  Court ; 
that  however  irregular  the  proceedings  off 
the  Collector  might  be  with  regard  to  the 
share  of  the  plaintiff  and  Joymonee,  consi- 
dering the  dispute  existing  between  them, 
yet  with  regard  to  the  share  of  Hurro  Chunder 
and  of  Purmanund  and  others  for  five  annas 
and  a  three  annas,  the  partition  was  perfectly 
legally  conducted,  and  the  plaintiff  is  not  in? 
jured  thereby.  He  made  no  objection  to 
the  separation  of  those  shares,  and  himself 
admitted  in  his  petition  that  those  share© 
did  belong  to  the  parties  to  whom  they  have 
been  assigned,  and  therefore  it  is  quite  im- 
possible that  he  can  now  be  allowed  to  ask 
the  Court  to  consider  the  butwarra  proceed- 
ings of  no  effect,  and  the  estate  restored  to 
its  former  position,  and  ask  for  eight  anna9 out 
of  those  16  annas  of  the  estate  so  recon- 
structed. 

A  further  objection  taken  in  this  case  is 

that  the  Collector  ought   to  have  beeu  made 

a  party  to  the  suit,  and   in  his  absence,  even 

if   the  Court  were   to     hold    that   the  suit 

would  lie,  no  effectual  decree  could  be  passed 

in  the  absence  of  the  Collector. 
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Other  objections  have  been  taken  to  the 
finding  of  the  Judge  on  the  merits,  but  we 
think  it  unnecessary  to  enter  upon  these,  as 
we  think  that  the  case,  as  now  brought,  can- 
not be  sustained. 

With  regard  to  the  first  objection,  we 
think  that  the  Judge  was  right  in  his 
finding  upon  that  point;  because  it  is  per- 
fectly clear  from  what  has  been  shown  us 
to-day  that,  so  far  as  the  plaintiff  is  con- 
cerned, he,  on  the  Collector  passing  the 
order  of  the  9th  July  1867,  considered  that 
no  partition  of  his  share  was  to  take  place, 
and  he  certainly  does  not  appear  to  have 
thought  that  any  partition  of  the  share 
claimed  by  Joymonee  would  take  place  ; 
and  indeed,  when  the  Collector  had  judicial 
notice  of  there  being  dispute  with  regard  to 
that  share  between  Joymonee  and  the 
plaintiff,  it  appears  to  me  very  questionable 
whether  the  Collector  had  jurisdiction  to 
make  any  separation  of  that  share  until  the 
claim  of  the  one  or  of  the  other  has  been 
disposed  of  by  a  Civil  Court.  It  is  true 
that  the  plaintiff  was  present  during  the 
period  of  the  partition,  but  it  is  clear  from 
his  own  statement  on  oath  that  lie  be- 
lieved that  it  was  a  separation  merely  of 
five  annas  and  three  annas,  for  he  says,  "I 
signed  the  Ameen's  chittah,  believing  that 
it  contained  on  the  record  that  I  was  the 
owner  of  eight-  annas  share."  So  that  it  is  evi- 
dent he  was  present  before  the  Ameen  as  one 
not  expecting  nor  asking  for  his  share  to  be 
separated,  but  simply  as  one  of  the  proprie- 
tors of  the  estate  present  with  the  Ameen 
with  his  account,  and  to  see  that  the  revenue- 
measurement  was  properly  conducted  as 
required  by  law.  Therefore,  though  he  was 
cognizant  that  proceedings  were  going  on, 
yet  it  is  clear  he  did  not  know  that  they  re- 
lated to  his  particular  share. 

On  the  second  point,  it  appears  to  me  that 
the  separation  of  five-annas  and  three-annas 


shares  from  the  estate  was  according  to  law. 
Neither  the  plaintiff  nor  Joymonee  had 
made  any  objection  to  the  shares  of  these 
parties,  and  as  no  objection  has  been  made, 
the  Collector  was  right,  under  the  provisions 
of  Section  4,  Regulation  XIX.  of  18 14,  to 
proceed  with  the  partition  ;  and  as  no  objec- 
tion was  raised  at  any  time  when  the  par- 
ties had  opportunity  of  raising  objection  so 
far  as  these  shares  are  concerned,  it  is  evi- 
dent that  they  are  rightly  and  legally  sepa- 
rated from  the  parent  estate,  and  cannot  be 
again  re-united  to  it  by  a  suit  in  a  Civil 
Court.  For  this  reason  I  think  the  present 
suit  must  fail. 

And  on  the  third  ground,  I  think  also  the 
suit  must  fail.  Even  if  the  Court  were  to 
hold  that  the  plaintiff  was  entitled  to  have 
the  separated  estates  re-united,  and  to  have  a 
declaration  of  his  title  to  eight  annas  out  of 
the  whole  16  annas  of  the  estate  so  re-united, 
yet  the  order  would  be  infructuous,  unless 
the  Collector  were  made  a  party  to  the 
suit,  for  any  decree  passed  by  this  Court 
would  not  be  binding  upon  the  Collector  in 
such  a  case. 

For  these  reasons,  I  think  that  this  suit 
should  be  dismissed  with  costs,  but  without 
prejudice  to  any  claim  the  plaintiff  may 
think  he  has  against  Joymonee. 

Hobhouse9  J. — I  agree  in  the  judgment 
which  Mr.  Justice  Loch  has  given  in  this 
case.  1  think  we  must,  for  the  purposes  of  our 
decision,  distinguish  certain  defendants  in  the 
case  from  another  defendant,  the  defendant 
Joymonee ;  because,  in  "fad,  the  case  bears 
a  very  different  aspeft  as  regards  that  de- 
fendant to  what  it  bears  as  regards  the  other 
defendants.  The  plaintiff,  I  would  observe 
sets  forth  that  he  was  a  co-sharer  in  a  joint 
undivided  estate  with  the  defendants,  and 
he  prayed. that  his  right  might  be  declared 
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tenure  is  not  the  only  remedy  prescribed  by 
the  provisions  of  Clause  4,  Section  13,  Re- 
gulation VIII.  of  1 8 19,  which  have  been  ex-, 
tended  to  cases  of  this  description  by  Act 
VIII.  of  1865  of  the  Bengal  Council. 
Clause  4,  Section  13,  Regulation  VIII.  of  1819, 
distinctly  enacts  that  the  deposit  shall  be 
considered  as  a  loan  to  the  proprietor  of  the 
tenure  preserved  from  sale  by  such  means, 
and  the  talook  so  preserved  shall  be  the 
security  to  the  person  or  persons  making 
the  advance,  who  shall  have  a  lien  there* 
upon  in  the  same  manner  as  if  the  loan  had 
been  made  upon  mortgage,  and  he  or  they 
shall  be  entitled,  upon  applying  for  the  same, 
to  obtain  immediate  possession  of  the  tenure 
of  the  defaulter  in  order  to  recover  the 
amount  advanced  from  any  profits  belonging 
thereto.  It  is  quite  clear  that  the  last  por- 
tion of  this  Clause  merely  amplifies  the  re- 
medy of  the  party  by  whom  the  advance  is 
made,  but  it  cannot  deprive  him  of  the  pri- 
vilege of  recovering  that  advance  by  an 
ordinary  suit.  The  amount  advanced  is  to 
be  treated  as  a  loan  secured  upon  a  mortgage 
of  the  tenure  preserved  for  sale,  and  the 
party  by  whom  the  advance  is  made  has 
every  right  to  recover  it  by  an  ordinary 
suit  in  the  Civil  Court,  or  by  Obtaining 
immediate  possession  through  the  Collector. 
The  jurisdiction  of  the  Civil  Court  has 
been  in  no  way  barred  by  the  provision 
relating  to  immediate  possession,  and  we 
are,  therefore,  bound  to  entertain  this  suit 
by  the  provisions  of  Section  1,  Act  VIII. 
of  1859.  As,  however,  our  opinion  seems 
to  be  in  conflict  with  a  decision  passed  by  a 
Division  Bench  of  this  Court,  reported  in 
page  205,  Vol.  X.,  Sutherland's  Weekly 
Reporter,  the  question  must  be  submitted 
to  a  Full  Bench  for  an  authoritative  de- 
cision. 

The  question  submitted  is  whether  an 
under-tenant  who  has  saved  the  superior 
tenure  from  sale  by  depositing  the  amount  of 
rent  due  from  the  holders  of  that  tenure 
to  the  zemindar,  is  bound  to  apply  to  the 
Collector  for  immediate  possession  of  the 
tenure  thus  preserved  from  sale,  or  whether 
he  is  competent  to  sue  for  the  recovery 
of  the  amount  deposited  by  him,  in  the 
ordinary  way,  without  making  any  such 
application. 

The  judgment  of  the   Full  Bench  [was  de- 
livered as  follows  by — 

Peacock^  C.  J, — It  appears  to  me  that  the 
suit  will  lie.    Clause  4,  Section  13,  Regula- 


tion VIII.  of  1 8 19,  says,  that  the  money  paid 
to  preserve  the  tenure  shall  be  considered 
as  a  loan  paid  to  the  proprietor  of  the  tenure 
preserved  from  sale,  and  the  talook  so  pre- 
served shall  be  a  security  to  the  person 
making  the  advance,  who  shall  be  considered 
to  have  a  lien  thereupon  in  the  same  manner 
as  if  the  loan  had  been  upon  mortgage.  If 
it  is  to  be  considered  as  a  loan,  then  all  the 
remedies  which  the  law  allows  for  the  re- 
covery of  loans  must  apply  to  this  case, 
unless  there  are  words  to  show  that  that  was 
not  the  intention  of  the  Legislature.  I 
thought  at  one  time  that  the  word  "the" 
before  the  word  "  security  "  was  intended  to 
show  that  the  talook  preserved  was  intend- 
ed to  be  the  only  security.  But  that  could 
not  have  been  the  intention  of  the  Legisla- 
ture, for  the  owner  of  an  under-tenure  might 

have  to  pay  more  to  save  his  under-tenure 
than  the  superior  tenure  which  he  obtains 
as  a  security  is  worth.  In  order,  therefore, 
to  give  the  owner  of  the  under-tenure  who 
is  compelled  to  pay  money  in  order  to  save 
his  under-tenure  a  sufficient  security,  he. 
must  not  only  have  the  security,  of  the 
tenure  which  he  preserves,  but  a^o  a  right 
of  action  to  recover  jhe^rm,  if  he  considers 
it  necessary. 

It  appears  that  in  this  case  the  amount 
sued  for  is  below  500  rupees,  and  that  the 
suit  is  brought  to  .recover  simply  a  sum  of 
money.  There  is,  therefore,  no  appeal  in 
this  case.  The  appeal  is,  therefore,  dismiss- 
ed with  the  ordinary  costs  of  the  appeal. 

fifacpherson,  Mitier,  and  Hothouse,  JJ*% 
concurred  with  the  Chief  Justice. 

Kemp,  J. — As  I  was  one  of  the  Judges 
who  decided  the  case  which  is  reported  in 
the   10th  Volume  of  the  Weekly  Reporter, 
page  205,  1  desire  to  say  that  I  entirely  con- 
cur in  the  judgment  which  has  just  been  de- 
livered by  the  Chief  Justice.     I  was  under  t 
the  impression   that  the  talook  which   was 
protected  from  sale  by  the  deposit  made  by.j 
the  dur-putneedar   or  sa-putneedar,  as  the  I 
case  may  be,  was  the  only  security  the  de»'  > 
positor  had,  and  that  a  suit  to  recover  the  ' 
loan  would  not  lie.     I  have  no  doubt  that 
my  opinion  was  wrong,  and  I  concur  in  the , 
conclusion  at  which  my  learned  colleagues^ 
have  now  arrived. 


J»7oJ 


Full  Bench 


THE   WEEKLY   REPORTER. 


Rulings. 


The  6th  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  A.  G.  Macpherson,  and  F.  A. 
Glover,  Judges. 

Execution — Limitation— Section  92,  Act  X.  r 

of  1859. 

In  the  Matter  of  / 

Rhedoy  Krishna  Ghose,  Petitioner, 

versus 

Koylash  Chunder  Bose,  Opposite  Party. 

Baboos   Chunder  Mad  hub   Ghose;  and   Boy- 
kuntnath  Paul  for  Petj4  i-ier. 

„  7     rr      _  >.     _       *of  September 

Baboo  Hern 


.Held    (Bayley  And  Kemp,  J  J.,   dissom 
execution  may  issuffe  undficSection  92*  Act  X^6f  1559 
miter  the  lapse  cjfl  three  years  from    the   date  of  the 
judgment,  if^^o:        --application  for  execution  was 
majji*  .**#*  Wo  th^-PPQ^r  -*m  such  date. 

This  ^^^^/Lg^ZJ^^  Full  Bench 

hy  BaJ>&1 \Xi^JKtf^T> '.,    under  the 
follow/%  w;M 


From  this  date  until  the  nth  January 
1859,  execution-proceedings  in  the  Revenue 
Court  were  stayed  under,  orders  of  various 
dates  of  the  Court  of  the  Sudder  Ameen  of 
the  24-Pergunnahs^Dut  on  the  date  above- 
mentioned  (1  ith^January  1869),  these  orders 
were  withdrawn,  and  so  on  the  8th  February 
e  Collector  directed  that  the  execu- 
tion might  proceed. 

On  the  19th  February  1869,  Rhedoy  Krish- 
na Ghose,  the  judgment- debtor,  appeared  be- 
fore us  and  obtained  a  rule  upon  judgment- 
creditor  Koylash  Chunder  to  show  cause 
why  the  Collector's  order  of  attachment  of 
the  22nd  October  1807,  and  his  further 
order  of  the  8th  February  1869  to  proceed 
with  that  attachment,  should  not  be  set  aside, 
on  the  ground  that  the  Collector  had  not, 
with  reference  to  the  provisions  of  Section 
.  92,  Aft   X.   of    1859,   jurisdiction    to   allow 

under  2fa**/vr  another,  for  wbany  process  in  execution  of  the  decree  of 
Party,     ^fltfnsible,  the  prfce  7th  September  1864,  to  be  issued  after 

^  lapse  of  three  years  from  that  date. 

The  words  of  Section  92  are  these  :  "  No 
"  process  of  execution  of  any  description 
"  whatsoever  shall  be  issued  on  a  judgment 
"  under  this  Aft,  after  the  lapse  of  three 
"  years  from  the  date  of  such  judgment, 
"unless  the  judgment  be  for  a  sum  exceed- 
"  ing  five  hun  lred  rupees,  in  which  case  the 
Hobhouse>  J '.--T^e  material  facts  of  this  \"  period    within    which    execution    may    be 

■*  had  shall  be  regulated  by  the  general 
"  rules  in  torce  in  respect  to  the  period 
"  allowed  for  the  execution  of  decrees  of 
"  Civil  Courts/' 


case  are  these— Rhedoy  Krishna  Ghose,  the 
applicant  before  us,  frued  one  Koylash  Chun- 
der Bose  in  the  Collector's  Court  for  arrears 
of  rent.  A 

The  suit  was  dismissed,  and  on  the  7th 
September  1864  a  final  judgment  was  given 
by  which  Rhedoy  Krishna  w^  y»  was  direct- 
ed to  pay  to  Koylash  Chui&Ahe  costs  of 
the  suit.  ^^^ 

On  the  14th  August  1867,  Koylash 
Chunder  applied  to  execute  his  decree  for 
costs,  but  the  application  was  struck  off 
without  any  real  steps  taken  to  proceed  with 
it,  on  the  31st  August,  and  we  need  not 
further  recur  to  this  date. 

On  the  4th  September  1867,  Koylash 
Chunder  made  a  second  application  for  the 
execution  of  his  decree.  Notice  was  served 
in  the  usual  manner,  and,  on  the  9th  Septem- 
ber 1867,  the  judgment-debtor  appeared  and 
objected  to  the  execution  of  the  decree  on 
the -ground  that  such  execution  was  barred 
by  the  Statute  of  Limitation;  but  the  objec- 
tion was  overruled,  and  on  the  22nd  October 
1867  the  property  of  the  judgment-debtor 
was  attached  in  execution. 


On  the  part  of  Rhedoy  Krishna  Ghose,  the 
applicant  before  us,  it  is  contended  that  the 
wording  of  Section  92  of  the  Act  is  absolute, 
and  that  inas  nuch  as  the  judgment  in  ques- 
tion is  dated  the  7th  September  1864,  no 
process  of  execution  of  any  description 
whatsoever  can  be  issued  on  the  judgment 
after  the  expiration  of  three  years  from  the 
date  of  it,  that  is,  after  the  7th  September 
1867. 

On  the  part  of  Koylash  Chunder  Bose,  de- 
cree-holder, it  is  con.ended  that  a  reasonable 
construction  must  be  put  on  the  provisions 
of  Section  92  of  the  Act;  that  such  con- 
struction has  been  put  in  a  case  to  be  found 
at  page  84,  Vol.  VI.,  Weekly  Reporter,  Act 
X.  Rulings,  and  that  by  that  construction, 
inasmuch  as  he,  the  decree-holder,  applied 
for  execution  on  the  4th  September  1867, 
and  inasmuch  as  the  execution-proceedings 
were  never  struck  off  or  stayed  by  any  fault 
of  his,   but  simply    by  the    action    of  the 
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Courts,  so  he  is  in  lime  by  reason  that  his 
application  to  execute  was  made  within 
three  years  from  the  date  of  the  judgment. 
The  ruling  on  whichthe  pleader  for  the 
decree-holder  Koylash  l>hunder  Bose  relies 
is,  we  think,  exactly  in  poirit^and  is  entirely 
in  his  favor.  It  is  also  a  rmhrg^to^  which 
we  are  bound  to  pay  the  greatest  defe 
and  for  the  reasons  given  in  that  ruling  we 
should  probably  ourselves  have  been  glad  for 
the  interests  of  justice  generally  to  follow  it, 
could  we  have  put  upon  the  law  the  con- 
struction which  that  ruling  gave  to  it ;  but  if 
the  wording  of  the  law  itself  is  absolutely 
clear  so  that  there  can  be  no  contention  as 
to  what  the  meaning  of  that  wording  is,  in 
its  ordinary  sense,  we  think  we  cannot  put 
any  construction  upon  the  law  other  than 
the  exact  wording  will  justify. 

\  Now,  the  law  says  distinctly  that  in  a 
case  such  as  this,  where  a  judgment  passed 
under  the  provisions  of  Aft  X.  of  1859 
for  a  sum  which  does  not  exceed  Rs.  £H 
"  no  process  of  execution  of  any  description 
whatsoever  shall  be  issued  on  the  judgment 
after  the  lapse  of  three  years  from  the  date  of 
such  judgment." 

An  attachment  is  a  process  of  execution, 
and  if  we  were  to  hold  that  the  Collector  had 
jurisdiction  to  proceed  with  the  execution  in 
this  case,  we  should  have  to  say  that  he  might 
issue  a  process  of  execution  in  the  shape  of 
attachment  at  a  date  more  than  three  years 
after  the  date  of  the  judgment  before  us.  But 
the  law  says  that  no  process  shall  issue  after 
the  lapse  of  three  years  of  the  judgment. 
So  far  as  regards  the  present  case,  there  is  no 
hardship  in  this  law,  for  it  is  evident  that 
the  decree-holder  has  only  himself  to  blame, 
should  he  be  unable  to  execute  this  decree. 
It  is  of  date  the  7th  September  1867,  and 
he  did  nothing  towards  execution  of  it  until 
only  three  days  were  left  of  the  three  years 
from  the  date  of  judgment,  but  no  doubt 
the  law  strictly  by  its  language  may  tell 
hardly  upon  some  suitors,  and  we  admit  fully 
the  hardship  conveyed  in  the  cases  put  in 
the  ruling  we  have  been  referred  to,  and  we 
suggest  that  there  might  possibly  be  cases 
of  even  greaier  hardship  ;  still,  if  we  think 
that  the  wording  of  the  law  is  unmistakeable, 
we  must  also  think  that  it  is  not  for  us  to 
look  to  cases  of  possible  or  probable  hard- 
ship to  which  that  wording  may  lead  ;  but 
that  we  must  be  bound  bv  it  and  follow  it. 

If  our  view  of  the  law  is  right,  then  the 
order  for  the  process  of  attachment  of  the 


22nd  August  1867  was  issued  without 
jurisdiction,  and  if  our  view  is  right,  no 
further  proceedings  with  a  view  to  carrying 
out  that  order  can  legally  be  issued.  But 
having  a  ruling  the  other  way  we  think  we 
are  bound  to  submit  the  case  for  the  opinion 
of  a  Full  Bench,  and  we  accordingly  do.  so. 

Thus,  the  material  facts  seeming  to  be  that 
judgment  of  the  Court,  constituted 
una e\ the  provisions  of  Act  X.  of  1859,  was 
passemon  the  7th  of  September  1864;  that 
application  was  made  for  execution  on  the 
4th  September  1867;  that  the  judgment- 
debtor  objected  to  the  execution  on  the 
plea  that  limitation  barred  it  on  the  9th 
September*  1867;  that  the  Revenue  Court 
nevertheless  issued  process  of  attachment  on 
the  22nd  V)ctober  1867,  and  sanctioned 
furfh'*'-  Dr^'^'ngs  which  would  probably 
t^ve  to  pay  more  to  save  *h*  8|h  February 

than  the  superior  tenure  whieffwheth*.    with 
as  a  secuxili&d^toorth.     In  ord  of  Section  92, 

1 8  4y^^^^^«dePQe  Court  had 
jurisdiction  to  Bsue^^r^r^n  Oof  attachment 
on  the  22nd  October  18  ipd  to  direct 
further  proceedings  o*i  "**  '.-»chment  wi 

the  8th  Febru?-"*ve    the    security 

^M^^rves,  but  aj*> 
The  judgmentso^M^^^   y^mch  were  de- 
livered as  7mL  '  *$: — 


Peacock,  C.  J. — I  see  no  reason  to  change 
the  opinion  which  I  exntfessed  in  the  case 
which  has  been  referr^[  to  of  Heera  Lall 
Seal  versus  Poran  MaWah,  reported  in  the 
6th  Volume,  Weekly  Reporter,  page  84,  Act 
X.  Rulings.  We  o*ght  to  put  a  reasonable 
interpretation  upo«  the  words  of  Section  29. 
The  two  case— *arJch  have  been  cited  from 
the  Full  Be*  »(ecisions — reported,  the  one 
at  page  asfWolume  VI.  of  the  Weekly 
Reporter,  Act  X.  Rulings,  and  the  other  at 
page  515  of  Volume  VII.  of  the  Weekly 
Reporter,  Act  X.  Rulings — show  that  it 
would  not  always  be  safe  to  put  a  literal 
interpretation  on  the  words  of  an  Act  of 
the  Legislature.  If,  as  has  been  shown  by 
the  vakeel  who  has  argued  this  case  on  the 
part  of  Koylash  Chunder,  a  literal  construc- 
tion had  been  put  upon  Section  20,  Act 
XIV.  of  1859,  no  execution  whatever  could 
be  issued  upon  any  judgment  of  a  Mofussil 
Court.  There  must  always  be  a  first  time 
for  every  thing ;  but  if  a  literal  construction 
were  put  upon  thai  Section,  the  first  appli- 
cation for  execution  must  be  dismissed  tor 
want  of  a  previous  application.  Accord* 
ing  to  the  strict  words  of  the  Section,  no 
execution  is  to  be  issued  to  enforce  a  judg- 
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raent,  unless  some  proceeding  shall  have 
been  taken  to  enforce  such  judgment,  decree, 
or  order,  or  to  keep  the  same  in  force  within 
three  years  next  preceding  such  applica- 
tion. 

It  has  been  pointed  out  that  very  great 
inconvenience  would  have  ensued  from  put- 
ting a  mere  literal  construction  upon 
Section  21  of  Act  XIV.  of  1859,  without 
regarding  the  spirit  and  intention  of  the 
Act. 

In  this  case,  the  decree  was  obtained  on 
the  7th  of  September  1864,  and  execution 
was  not  issued  until  the  22nd  of  October 
1867.    From  that  time  up  to  the   nth  of 

January  1869,  the  proceedings  were  stayed, 
f  the  contention  insisted  on  by  the  opposite 
party  is  correct,  if  execution  had  been 
applied  for  on  the  8th  of  September  1864, 
and  from  some  cause  or  another,  for  which 
the  applicant  was  not  responsible,  the  pro- 
ceedings had  been  tied  up  to  the  24th 
October  1867,  the  plaintiff  would  not  be 
entitled  to  execute  his  decree. 

I  can  supppae  many  cases  in  which,  if  the 
construction  contended  for  is  correct,  the 
applicant  might,  without  any  fault  on  his 
part,  lo*  ■:  the  fruits  of  bis  decree  even  if  he 
sfaauid  apply  for  execution  on  the  very  day 
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Rafter  obtaining  the  decree.  For  instance,  if 
v^Mw^ere  to  apply  for  execution,  and  the  de- 
fendant should  die  the  next  day.  It  would 
be  necessary  for  him  in  such  case  under 
Section  91  to  bring  in  the  heir  or  represent- 
ative of  the  judgment-debtor;  and  accord- 
ing to  that  Section,  execution  could  not  be 
issued  against  the  heir  or  other  representa- 
tive without  notice  to  him  to  appear  and  be 
heard. 

So,  if  a  person  who  obtains  a  decree 
die,  and  his  representative  comes  in  and 
asks  for  execution,  the  Judge  may  re- 
quire him  to  obtain  a  certificate  to  col- 
lect debts  before  he*  allows  him  to  sue  out 
execution.  In  such  a  case,  the  applicant 
would  have  to  go  to  a  Court  of  Justice  to 
obtain  the  necessary  certificate.  He  might 
obtain  an  order  giving  him  a  certificate,  and 
an  appeal  against  the  order  mi?ht  be  pre- 
ferred. Three  years  might  expire  pending 
the  proceedings ;  and  if  the  Judge  could  not 
make  an  order  for  execution  upon  the  ground 
that  three  years  from  the  date  of  the  judg- 
ment had  expired,  the  decree- holder  might 
lose  the  benefit  of  the  decree,  though  his 
application  were  made  the  very  day  after  the 
decree  was  obtained. 

Vol.  XIII. 


I  am  not  looking  at  the  particular  facts 
of  this  case,  but  to  what  interpretation  we 
ought  to  put  on  the  Section,  not  merely  with 
reference  to  this  case,  but  with  reference  to 
others  which  may  occur.  Did  the  Legisla- 
ture intend  by  the  word  "  issue  "  to  declare 
that  no  writ  of  execution  should  issue  out 
of  Court  on  decrees  (such  as  those  under 
Section  92)  unless  actually  issued  within 
three  years,  whatever  the  circumstances 
which  might  prevent  the  actual  issue  of  the 
execution  ?  The  words  of  a  Legislature  can- 
not always  be  interpreted  literally.  For 
instance,  in  a  case  in  which  it  was  enacted 
that,  if  a  Jailor  should  allow  a  prisoner  to 
escape,  he  should  be  guilty  of  a  misdemean- 
our. The  Jail  took  fire,  and  rather  than 
allow  the  prisoners  to  be  burnt  to  death,  the 
Jailor  allowed  them  all  to  escape.  It  was 
held  that  he  was  not  guilty  of  a  misdemean- 
our for  so  doing.  If  the  word  "issue"  is 
to  be  taken  in  its  literal  sense,  many  cases 
may  occur  in  which  great  injustice  may  be- 
done. 

In  Domat's  Civil  Law,  it  is  said  that 
two  classes  of  cases  occur  in  which  it  is 
necessary  to  interpret  the  laws.  One, 
when  we  find  in  a  law  some  obscurity, 
ambiguity,  or  other  defect  of  expression, 
for  in  this  case  it  is  necessary  to  interpret 
the  law,  in  order  to  discover  its  true 
meaning.  And  this  kind  of  interpretation 
is  limited  to  the  expression,  that  it  may 
be  known  what  the  law  says.  The  other 
is,  when  it  happens  that  the  sense  of  a  law, 
how  clear  soever  it  may  appear  in  the 
words,  would  lead  us  to  false  consequences 
and  to  decisions  that  would  be  unjust,  if 
the  laws  were  indifferently  applied  to  every 
thing  that  is  contained  within  the  expres- 
sion. For,  in  this  case,  the  palpable  in- 
justice that  would  follow  from  the  apparent 
sense  obliges  us  to  discover  by  some  kind 
of  interpretation,  not  what  the  law  says, 
but  what  it  means,  and  to  judge  by  its 
meaning  how  far  it  ought  to  be  extended, 
and  what  are  the  bounds  that  ought  to  be 
set  to  its  sense/' 

The  author  then  gives  an  example — "There 
is  no  rule  in  law  more  evident  and  certain 
than  this,  that  a  depositary  ought  to  re- 
store the  thing  deposited  to  the  person  who 
entrusted  him  with  it,  whenever  he  shall 
please  to  call  for  it ;  but  if  the  owner  of 
money  deposited  has  lost  the  use  of  his 
reason  when  he  calls  for  his  monev,  every 
body  must  own  that  it  would  be  a 
great  injustice  in  the  depositary  to  give  it 
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"  him  back.  For,  who  does  not  see  that 
"there  is  another  rule  which  forbids  the 
"  giving  to  a  mad  man  a  thing  that  may  pe- 
"  rish  in  his  hands,  or  of  which  he  may  make 
"  a  bad  use,  and  that  to  restore  it  to  him 
"  would  be  to  do  him  prejudice." 

The  Section  to  which  I  have  alluded  is 
not  the  only  one  in  this  Act  or  in  other  Acts 
in  which  a  literal  construction  would  lead 
to  great  injustice. 

If  a  law  should  enact  that  a  Jailor,  who 
neglects  to  obey  a  writ  ordering  him  to 
bring  a  prisoner  into  Court,  shall  be  punished, 
no  one  would  hold  that,  because  he  is  ordered 
to  bring  the  body  into  Court,  he  must  do  so 
if  the  prisoner  is  dead  or  so  ill  that  his 
removal  would  cause  his  death.  The  Act 
which  requires  the  Jailor  to  bring  the  pri- 
soner into  Court  must  be  interpreted  in  a 
reasonable  manner. 

In  my  opinion,  the  word  "  issue  "  should 
not  have  a  strict  literal  interpretation 
put  upon  it.  I  should  rather  interpret  it  to 
mean  sued  out  or  applied  for  with  success, 
that  is,  that  no  application  for  a  process  of 
execution  shall  be  successful  unless  the 
application  for  it  is  made,  or  it  is  sued  out, 
within  a  fixed  time.  That,  I  think,  is  the 
meaning  of  the  Legislature  which  may  be 
fairly  interred  from  the  remaining  portion  of 
the  Section.  It  says,  "  No  process  of  execu- 
"  tion  of  any  description  whatsoever  shall 
"  be  issued  on  a  judgment  under  this  Act, 
"  after  the  lapse  of  three  years  from  the  date 
"  of  such  judgment,  unless  the  judgment  be 
"  for  a  sum  exceeding  500  rupees,  in  which 
"  case  the  period  within  which  execution 
may  be  had  shall  be  regulated  by  the 
general  rules  in  force  in  respect  to  the 
period  allowed  for  the  execution  of  decrees 
"  of  Civil  Courts." 

We  thus  have  the  words  "issued"  and 
"had"  used  in  the  same  sentence.  The 
word  "  had  "  does  not  mean  actually  issued, 
but  granted.  I  think  both  these  words 
refer  to  the  application  of  the  suitor,  and 
not  to  the  time  at  which,  after  delays  which 
may  occur  in  the  course  of  the  case,  the 
execution  is  to  be  actually  given  out  of 
Court. 

Giving  the  words  of  the  Act  a  reasonable 
interpretation,  I  do  not  think  that  the  word 
"  issue "  means  that  the  execution  must  be 
actually  out  of  Court,  without  reference  to 
any  circumstance  whatever,  before  the  expiry 
of  three  years  from  the  date  of  the  judgment. 

The  rule  will  be  discharged  with  costs. 


u 
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Bayley,  J. — In  this  case  the  reference  by 
the  Division  Bench  for  the  consideration  of 
the  Full  Court  involves  the  question  whether, 
under  the  terms  of  Section  92,  Act  X.  of 
1859,  the  Collector  had  acted  without  ju- 
risdiction in  issuing  a  process  of  attachment 
at  a  period  admittedly  beyond  three  years.. 
It  has  been  stated  in  the  order  of  refer- 
ence that  with  regard  to  this  particular 
case  there  is  no  ground  of  hardship,  as  the 
decree-holder  himself  is  to  blame  for  the 
great  want  of  diligence  that  he  showed  in 
executing  his  decree. 

Now,  as  regards  this  case,  it  is  quite  clear 
that  the  judgment  was  passed  on  the  7th 
September  1864.  It  is  equally  clear  that 
the  Revenue  Court  issued  the  process  of 
attachment  on  the  22nd  October  1867,  that 
is  to  say,  beyond  three  years  after  the  date 
of  the  judgment.  The  law  on  this  point, 
Section  92,  Act  X.  of  1859,  provides :  "  No 
"process  of  execution,  of  any  description 
"  whatsoever^  shall  be  issued  on  a  judg- 
"  ment  under  this  Act,  after  the  lapse  of  three 
"years  from  the  date  of  such  judgment, 
"  unless  the  judgment  be  for  a  sum  exceed- 
41  ing  500  rupees."  There  is  no  question, 
however,  in  this  case  that  the  sum  is  less 
than  Rupees  500.  \ 

Against  the  view  taken  by  the  ifeferringN. 
Judges,  there  is  a  decision  by  the  ^bjpt  ' 
Justice  and  Mr.  Justice  Markby  to  be  found 
in  Volume  VI.,  Weekly  Reporter,  page*  84, 
holding  that  the  words  of  Section  92  must 
bear  a  reasonable  construction ;  and  in  sup- 
port of  the  view  taken  by  those  Judges, 
there  is  a  decision  by  Justices  Loch  and 
Glover,  reported  at  page  94,  Volume  IV., 
Weekly  Reporter,  and  another  by  Justices 
Kemp  and  Seton-Karr,  page  131,  Volume 
III.,  both  Act  X.  Rulings. 

If,  according  to  any   legal    principle  of 
construction,    this    case    could    have    been 
brought  within  the  jurisdiction  of  the  Col- 
lector, we  would  have  done  so  if  it  had  been 
shown  that  the  decree-holder's  hands  were 
entirely  tied  up  by  the  superior  force  of  a 
decree  of  the  Civil  Court.     It  is  doubtless 
the  fact  that  the  Sudder  Ameen  of  the  24- 
Pergunnahs  had  attached  the  decree  for  a 
large  portion  of  the  three  years ;  but,  on  the 
other  hand,  it  is  to  be  remarked  that,  when 
the  decree-holder  did  take  out   execHtiM^ 
within  three  years  of  the  expiry  of  the  threeN 
years,  he  did  it  contrary  to  law;  that  is  to 
say,  he  applied  for  attachment  of  the  immove- 
able property  without  first  -having  applied  4 
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sis  required  by  the  law,  for  the  attachment 
of  the  moveable  property.  This  he  admit- 
ted in  a  petition  dated  the  25th  October 
1867,  when  the  three  years  had  admittedly 
elapsed,  so  that,  in  reality,  as  regards  the 
question  whether  the  decree-holder  applied 
in  time,  this  circumstance  of  there  being 
no  legal  application  before  the  Court  within 
the  three  years  is  one  of  some  importance. 
I  will,  however,  confine  myself  to  the  rules 
of  construction. 

Now,  in  the  general  rules  of  construction 
as  laid  down  in  Dwarris  on  Statutes,  it  is 
stated :  "  It  is  a  rule  of  construction, 
"  founded  on  reason  and  supported  by  many 
"  authorities,  that  words  in  a  will  or  statute 
41  are  to  be  construed  according  to  their 
"strict  and  proper  acceptation,  unless  there 
"  be  something  to  show  that  such  a  con- 
struction is  not  intended.  Words  of  known 
4t  legal  import  are  to  be  considered  as  hav- 
ing been  used  in  their  technical  sense 
"  or  according  to  their  strict  acceptation, 
"  unless  there  appear  a  manifest  intention 
"  of  using  them  in  their  popular  sense/' 

Again,  in  a  judgment  by  Lord  Denman, 
cited  in  the  following  page,  it  is  said : 
"  We  cannot  introduce  any  such  qualifica- 
"  tions,  and  I  cannot  help  thinking  that 
."  the  -introduction  of  qualifying  words-  in 
"  the  interpretation  of  statutes  is  frequent- 
"  ly  a  great  reproach  to  the  law.  None  of 
"  the  distinctions  suggested  are  contained 
"  in  the  plain  words  of  the  Act ;  and  we 
"  cannot  qualify  them  by  any  arbitrary  in- 
"  traductions."  So  in  Everett  and  Mills, 
Tindal,  C.J.,  said:  "It  is  the  duty  of 
*all  Courts  to  confine  themselves  to  the 
"  words  of  the  Legislature ;  nothing  adding 
thereto^  nothing  diminishing.  We  must 
not  import  into  an  act  a  condition  or 
"  qualification  which  we  do  not  find  there." 

Now,  under  these  rules  of  construction, 
I  cannot  see  any  ambiguity  whatever  in  the 
"terms  of  Section  92.  "  No  process  0/  ex- 
"  ecution,  of  any  description  whatsoever, 
"•shall  be  issued  on  a  judgment  under  this 
■**  Act,  after  the  lapse  of  three  years  from 
"the  date  of  such  judgment,"  &c.  No 
words  could  be  clearer,  and  no  intention 
could  be  expressed  in  plainer  terms  than  by 
the  words  used  in  Section  92.  1,  therefore, 
do  not  think  that  in  this  case  the  enactment 
in  the  Section  being  expressed  in  such  very 
clear  words,  we  should  go  beyond  those  words 
themselves,  and  admit  suggestions  and  qualifi- 
cations for  the  purpose  of  construing  them 
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which  would  be  against  the  rules  of  construc- 
tion above  cited.  It  is  true  that  in  this  case, 
had  the  party  applied  three  days  before  the 
expiry  of  the  three  years  in  a  proper  and 
legal  manner,  that  is  to  say,  for  the  at- 
tachment of  the  moveable  properties  be- 
fore proceeding  against  the  immoveable 
properties,  he  would  be  barred  of  a  legal  re- 
medy by  reason  of  the  superior  force  of  the 
Court  of  the  Sudder  Ameen  over  which  he 
had  no  control.  It  is  also  true  that  the 
words  of  Section  92  would  not  provide  for  a 
case  where  the  decree  is  for  a  tenure,  and 
not  for  a  sum.  Still,  when  the  Legislature 
uses  such  very  clear  words  to  express 
its  intention,  I  think  it  is  for  us  only,  to 
read  the  law  as  it  stands  in  those  words. 
If  there  are  defects  and  omissions  in  the 
law,  it  is  for  the  Legislature,  and  not  for  us, 
to  correct  them  by  amending  the  law,  and  so 
to  provide  against  such  difficulties  as  may 
arise.  Thus  difficulties  would  be  met,  and 
at  the  same  time  the  rules  of  construction 
maintained. 

In  regard  to  Sections  so  and  21,  Act  XIV. 
of  1859,  relied  upon  by  the  opposite  party, 
I  think  there  is  in  those  Sections  terms  very 
dissimilar  to  the  different  and  definite  terms 
used  in  Section  92. 

After  giving  my  best  consideration  to 
the  matter,  and  with  every  wish  that 
justice  may  be  done  to  the  parties,  I  cannot 
but  think  that  the  view  taken  by  Mr. 
Justice  Hobhouse  and  myself  in  the  refer- 
ring order  is  the  correct  view  as  the  law 
stands.  I  still  think,  therefore,  that  the 
Collector  had  no  jurisdiction  in  the  case. 

Kemp,  J. — This  was  an  application  to  exe- 
cute a  decree  under  Act  X.  of  1859,  for 
costs.  The  amount  due  under  the  decree 
was  under  500  rupees,  and  therefore  the 
general  rules  in  force  with  respect  to  the 
period  allowed  for  the  execution  of  decrees 
of  the  Civil  Court  do  not  apply  to  this  case 
under  the  latter  portion  of  Section  92,  Act 
X.  of  1859.  In  this  case,  there  was  no 
proper  application  on  the  part  of  the  decree- 
holder  within  three  years  from  the  date  of  the 
decree.  The  decision  of  the  Chief  Justice 
and  Mr.  Justice  Markby,  reported  at  page 
84,  Volume  VI.,  Weekly  Reporter,  treats  of 
a  case  in  which  a  proper  application  for 
execution  had  been  made.  In  the  present 
case,  the  decree  being  for  the  payment  of 
money,  not  being  money  due  as  arrears  of 
rent  of  a  saleable  under-tenure  under  Section 
109,  satisfaction  of  the  judgment  could  not 
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be  obtained  against  the  immoveable  pro- 
perty of  the  judgment-debtor  without  first 
taking  out  execution  against  his  person  and 
moveable  property.  Therefore,  though  we 
are  not  called  upon  to  decide  this  case  with 
reference  to  the  particular  circumstances  of 
it,  I  cannot  but  say  that  this  is  a  case  in 
which  the  decree-holder  is  not  entitled  to 
any  consideration  from  the  Court. 

On  the  bare  point  of  law,  I  entirely  con- 
cur in  the  view  taken  by  the  learned  Judges 
who  have  referred  this  case  to  the  Full 
Bench.  That  view  is  in  accordance  with 
the  view  which  had  already  been  taken  by 
me,  although  my  decision  was  not  brought  to 
the  notice  of  those  learned  Judges.  My 
decision  will  be  found  at  page  13c  of 
Volume  III.  of  the  Weekly  Reporter,  Act  X. 
Rulings.  It  appears  to  me  that,  when  a 
statute  is  expressed  in  clear  and  unambiguous 
language,  the  Court  is  bound  to  interpret  the 
law  in  the  words  of  the  Legislature.  Sec- 
tion 92  of  Act  X.  of  1859  enacts  that  "no 
"  process  of  execution  of  any  description 
'"  whatsoever  shall  be  issued  on  a  judgment 
"under  this  Act  after  the  lapse  of  three 
"years  from  the  date  of  such  judgment/1 
So  far  with  reference  to  judgments  for  sums 
under  500  rupees.  In  this  case  no  pro- 
per  application  for  process  of  execution 
was  made  within  three  years  from  the  date 
of  the  judgment ;  and  the  Collector's  order 
.issuing  process  being  dated  more  than  three 
years  from  the  date  of  the  judgment,  I 
hold  it  to  be  an  illegal  order,  and  one 
beyond  his  jurisdiction  to  pass. 

Macpherson,  J. — I  concur  in  the  answer 
which  it  is  proposed  by  the  learned  Chief 
Justice  to  give  to  the  question  referred  for 
our  decision ;  but  it  is  impossible  for  me  to 
say  that  I  have  not  entertained  considerable 
doubts  upon  the  point. 

Section  92,  Act  X.  of  1859,  expressly 
enacts  that  "  no  process  of  execution,  of  any 
"description  whatsoever,  shall  be  issued  on 
"a  judgment  under  this  Act,  after  the  lapse 
"of  three  years  from  the  date  of  such  judg- 
ement," &c. ;  and  according  to  the  literal 
interpretation  of  these  words,  upon  the 
expiry  of  the  three  years,  no  further  process 
of  any  description  can  issue.  Taking  this 
Section  according  to  the  literal  meaning  of 
the  words  used,  if  a  person  who  has  obtained 
a  decree  proceeds  at  once  to  Uke  the  neces- 
sary steps  towards  executing  it,  and  pro- 
ceeds with  all  diligence,  but  nevertheless, 
from  no  fault  of  his  own,  is  unable  to  obtain 


complete  execution  before  the  lapse  of  three 
years  from  the  date  of  his  judgment,  all  the 
proceedings  which  he  has  taken  become  in- 
effectual, and  his  right  to  execute  his  decree 
is  at  an  end  the  moment  the  three  years 
expire.  To  read  the  language  of  the  Sec- 
tion thus  gives  it  a  very  harsh  and  unreason- 
able operation  ;  and  I  think  it  will  bear,  the 
more  reasonable  construction  put  upon  it  by 
the  Chief  Justice  and  Mr.  Justice  MftrkbpJn 
the  case  of  Heera  Lall  Seal  verstis  Poran 
Motteah  (6  Weekly  Reporter,  page  84, 
Act  X.) ;  and  that  the  words  should  be  con- 
strued as  meaning  that  execution  shall  not 
issue  unless  a  proper  application  for  execu- 
tion has  been  made  within  three  years  from 
the  date  of  the  judgment. 

Glover,  J. — Assuming  that  this  refer- 
ence is  to  be  answered  only  so  far  as  the 
principle  of  Section  92  of  Act  X.  of  1859  is 
concerned,  I  have  no  hesitation  in  express- 
ing my  concurrence  in  the  view  taken  by 
the  Chief  Justice  and  Mr.  Justice  Markby 
in  the  case  of  Heera  Lall,  appellant,  reported 
in  the  6th  Weekly  Reporter,  page  84,  Act 
X.  Rulings.  I  think  with  those  learned 
Judges  that  the  meaning  of  Section  92  of 
the  Aft  is  that  no  execution  shall  issue  upon 
a  decree  unless  a  "  proper  application ''  is 
made  within  three  years  from  the  date  of  the 
judgment.  In  this  case,  there  was  an 
application  made  on  the  4th  of  September 
1867,  within  three  years,  that  is ;  and  as 
the  question  as  to  whether  that  was  a  "  pro- 
per application'1  or  not  is  not  now  before 
us,  I  assume  for  the  purposes  of  this  refer- 
ence that  it  was  a  proper  application;  and, 
if  so,  I  have  no  doubt  that  the  Collector  had 
jurisdiction  to  issue  the  process  of  execution 
when  he  did,  although  at  the  time  he  issued 
it  more  than  three  years  had  elapsed  since 
the  original  judgment.  All  that  the  decreer 
holder  was  by  law  bound  to  do  was  to  apfty 
for  execution  within  three  years  :  indeed, 
that  was  all  that  he  could  do.  Every  thing 
else  was  in  the  hands  of  the  Court;  and  if 
the  Court  delayed  the  subsequent  attach- 
ment for  reasons  of  its  own,  the  decree-holdef 

ought  not  to  be  made  responsible.  ' 

d 


lfydj 


Full  Bench 


THE  WEEKLY   UKPOETEB. 


Rulings. 


The  10th  September  1869. 

Present:  . 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
F.  B.  Kemp,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges. 


i  Attachment—  Execution— Sections  84  and  270, 

Act  VIII.  of  1850. 

Case  No.  206  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24'Pergunnahs,  dated 
the  gth  August  1868. 

Sreeram  Manick  and  another  (Defendants), 

Appellants, 

versus 

Tincowree  Roy  (Plaintiff),  Respondent. 

Baboos  Mohesh  Chunder  Choivdhry  and 
Kalee  Mohun  Doss  for  Appellants. 

Jteboes  Unnoda  Per  shad  Banerjee  and 
Chunder  Madhub  Ghose  for  Respondent. 

Held  (Norman,  J.,  dissenting)  that  a  judgment- cre- 
ditor, who  has  caused  the  property  of  his  debtor  to  be 
^attached  prior  to  decree  under  Section  84,  Act  VIII.  of 
1859;  is  bound,  after  decree,  to  attach  the  property 
anew  before  hs  can  proceed  against  it  in  execution.  The 
attachments  mentioned  in  Section  270,  Act  VIII.  of 
t$5$,  refer  to  attachments  after  decree  only,  and  not  to 
attachments  before  judgment. 

■This  case  ivas  referred  to  the  Full  Bench 
'by  Loch  and  Mitter,  J  J.,  under  the 
following  remarks : — 

Mitter,  J. — The  facts  out  of  which  this 
litigation  has  arisen  are  briefly  these : — 

The  plaintiff  and  the  defendants  are  rival 
decree-holders  against  the  same  judgment 
dfebtor.  The  suit  in  which  the  plaintiff 
obtained  his  decree  was  instituted  on  the  26th 
July  1866,  and  that  in  which  the  defendants 
obtained  their  decree  was  brought  on  the 
29th  idem,  or  three  days  afterwards.  Both  the    ter  IV.,  which  relates  to  execution  of  decrees, 


provisions  of  the  84th  Section  of  the  Code  of 
Civil  Procedure,  which  relates  to  the  attach- 
ment of  property  prior  to  decree.  These 
very  properties  were  subsequently  attached 
by  the  plaintiff,  as  well  as  by  the  defendants, 
in  execution  of  their  respective  decrees,  but 
both  the  attachments  were  made  at  one  and 
the  same  moment  of  time.  The  properties 
were  then  sold  in  due  course  of  law,  and 
the  plaintiff  applied  to  the  Court  to  have 
his  decree  first  satisfied  out  of  the  sale-pro- 
ceeds, on  the  ground  that  the  attachment 
taken  out  by  him  under  the  Section  above 
referred  to  was  prior  in  point  of  date  to  that 
taken  out  by  the  defendants  in  execution 
of  their  decree.  This  application  was  re- 
jected, and  the  sale-proceeds  in  question 
were  ordered  to  be  distributed  rateably 
between  the  plaintiff  and  the  defendants. 
The  plaintiff  has  therefore  brought  the 
present  action  to  establish  his  right  to 
priority  of  satisfaction  on  the  ground  that 
he  is  the  first  attaching  creditor. 

The  Judge  of   the   24-Pergunnahs,  who 
tried   this  case   in    the   first    instance,   has 
given  a  decree  to  the  plaintiff,  relying  upon 
two  decisions  of  this  Court  reported  in  pages 
1 39  and  1 46  of  Bourke's  Reports.     I  am  of 
opinion  that  the  conclusion  arrived  at  by  the 
Judge  is  erroneous,  and  I  regret  to  find  that 
my  opinion  is  in  conflict  with  the  cases  cited 
by  the  learned  Judge  in  support  of  his  deci- 
sion.    I  think  that  an  attachment  previous 
to  decree  has  nothing  whatever  to  do  with 
the  question  of  priority  between  rival  decree- 
holders,  so  far  as  that  question  depends  upon 
mere  priority  of  attachment.     The  only  law 
on  the  point  is  contained  in  the  270th  Section 
of  the  Code,  and  as  I  read  that  Section  the 
attachment    therein    referred   to   means  an 
attachment  in  execution  of  decree,  and  not  an 
attachment  prior  to  decree  made  under  the 
provisions  of  Section  84. 

Section  270  runs  as  follows :  "  When- 
ever property  is  sold  in  execution  of  a  de- 
cree, the  person  on  whose  application  such 
property  was  attached  shall  be  entitled  to 
be  first  paid  out  of  the  proceeds  thereof, 
notwithstanding  a  subsequent  attachment  of 
the  same  property  by  another  party  in 
execution  of  a  prior  decree" 

Now,  this  Section  forms  a  part  of  Chap- 


suits  were  heard  together,  and  decreed  by  the 
same  Court  on  the  same  date,  1.  e ,  on  the 
5th  October  following.  The  plaintiff  had, 
fiowever,  caused  certain  properties  belonging 
to   the  debtor,  to  be  attached    under    the 


and  the  attachments  referred  to  in  the  ear- 
lier portion  of  that  Chapter  are  attachments 
made  in  furtherance  of  such  execution.  So 
that  it  is  clear  that  the  very  position  assigned 
by  the  Legislature  to  the  Section  in  question 
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be  obtained  against  the  immoveable  pro* 
perty  of  the  judgment-debtor  without  first 
taking  out  execution  against  his  person  and 
moveable  property.  Therefore,  though  we 
are  not  called  upon  to  decide  this  case  with 
reference  to  the  particular  circumstances  of 
it,  I  cannot  but  say  that  this  is  a  case  in 
which  the  decree-holder  is  not  entitled  to 
any  consideration  from  the  Court. 

On  the  bare  point  of  law,  I  entirely  con- 
cur in  the  view  taken  by  the  learned  judges 
who  have  referred  this  case  to  the  Full 
Bench.  That  view  is  in  accordance  with 
the  view  which  had  already  been  taken  by 
me,  although  my  decision  was  not  brought  to 
the  notice  of  those  learned  Judges.  My 
decision  will  be  found  at  page  131  of 
Volume  III.  of  the  Weekly  Reporter,  Act  X. 
Rulings.  It  appears  to  me  that,  when  a 
statute  is  expressed  in  clear  and  unambiguous 
language,  the  Court  is  bound  to  interpret  the 
law  in  the  words  of  the  Legislature.  Sec- 
tion 92  of  Act  X.  of  1859  enacts  that  "no 
"  process  of  execution  of  any  description 
"  whatsoever  shall  be  issued  on  a  judgment 
"under  this  Act  after  the  lapse  of  three 
"  years  from  the  date  of  such  judgment." 
So  far  with  reference  to  judgments  for  sums 
under  500  rupees.  In  this  case  no  pro- 
per application  for  process  of  execution 
was  made  within  three  years  from  the  date 
of  the  judgment ;  and  the  Collector's  order 
.issuing  process  being  dated  more  than  three 
years  from  the  date  of  the  judgment,  I 
hold  it  to  be  an  illegal  order,  and  one 
beyond  his  jurisdiction  to  pass. 

Macpherson,  J, — I  concur  in  the  answer 
which  it  is  proposed  by  the  learned  Chief 
Justice  to  give  to  the  question  referred  for 
our  decision ;  but  it  is  impossible  for  me  to 
say  that  I  have  not  entertained  considerable 
doubts  upon  the  point. 

Section  92,  Act  X.  of  1859,  expressly 
enacts  that  "  no  process  of  execution,  of  any 
"description  whatsoever,  shall  be  issued  on 
"a  judgment  under  this  Act,  after  the  lapse 
"of  three  years  from  the  date  of  such  judg- 
"  merit,"  &c. ;  and  according  to  the  literal 
interpretation  of  these  words,  upon  the 
expiry  of  the  three  years,  no  further  process 
of  any  description  can  issue.  Taking  this 
Section  according  to  the  literal  meaning  of 
the  words  used,  if  a  person  who  has  obtained 
a  decree  proceeds  at  once  to  Uke  the  neces- 
sary steps  towards  executing  it,  and  pro- 
ceeds with  all  diligence,  but  nevertheless, 
from  no  fault  of  his  own,  is  unable  to  obtain 


complete  execntion  before  the  lapse  of  three 
years  from  the  date  of  his  judgment,  all  the 
proceedings  which  he  has  taken  become  in- 
effectual, and  his  right  to  execute  his  decree 
is  at  an  end  the  moment  the  three  years 
expire.  To  read  the  language  of  the  Sec- 
tion thus  gives  it  a  very  harsh  and  unreason- 
able operation  ;  and  I  think  it  will  bear,  the 
more  reasonable  construction  put  upon  it  by 
the  Chief  justice  and  Mr.  Justice  Marfchpln 
the  case  of  Heera  Lall  Seal  versus  Poran 
Motteah  (6  Weekly  Reporter,  page  84, 
Act  X.) ;  and  that  the  words  should  be  con- 
strued as  meaning  that  execution  shall  not 
issue  unless  a  proper  application  for  execu- 
tion has  been  made  within  three  years  from 
the  date  of  the  judgment. 

Glover,  J. — Assuming  that  this  refer- 
ence is  to  be  answered  only  so  far  as  the 
principle  of  Section  92  of  Act  X.  of  1859  is 
concerned,  I  have  no  hesitation  in  express- 
ing my  concurrence  in  the  view  taken  by 
the  Chief  Justice  and  Mr.  Justice  Markby 

in  the  case  of  Heera  Lall,  appellant,  reported 
in  the  6th  Weekly  Reporter,  page  84,  Act 
X.  Rulings.  I  think  with  those  learned 
judges  that  the  meaning  of  Section  92  of 
the  Aft  is  that  no  execution  shall  issue  upon 
a  decree  unless  a  "  proper  application ''  is 
made  within  three  years  from  the  date  of  the 
judgment.  In  this  case,  there  was  an 
application  made  on  the  4th  of  September 
1867,  within  three  years,  that  is;  and  as 
the  question  as  to  whether  that  was  a  "  pro- 
per application"  or  not  is  not  now  before 
us,  I  assume  for  the  purposes  of  this  refer- 
ence that  it  was  a  proper  application;  and, 
if  so,  I  have  no  doubt  that  the  Collector  had 
jurisdiction  to  issue  the  process  of  execution 
when  he  did,  although  at  the  time  he  issued 
it  more  than  three  years  had  elapsed  since 
the  original  judgment.  All  that  the  decree- 
holder  was  by  law  bound  to  do  was  to  apply 
for  execution  within  three  years  :  indeed, 
that  was  all  that  he  could  do.  Every  thing 
else  was  in  the  hands  of  the  Court;  and  rf 
the  Court  delayed  the  subsequent  attach- 
ment for  reasons  of  its  own,  the  decree-holder 
ought  not  to  be  made  responsible. 
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The  10th  September  1869. 

Present: 

The  Hon'blc  Sir  Barnes  Peacock,  A?.,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
F.  B.  Kemp,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges. 

Attachment—  Execution — Sections  84  and  270, 

Act  VIII.  of  1850, 


Case  No.  206  of  1 868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated 
the  gth  August  1868. 

Sreeram  Manick  and  another  (Defendants), 

Appellants, 

versus 

Tincowree  Roy  (Plaintiff),  Respondent. 

Bahoos  Mohesh  Chunder  Chozvdhry  and 
Kalee  Mohun  Doss  for  Appellants. 

Jfabws  Unnoda  Per  shad  Banerjee  and 
Chunder  Madhub  Ghose  for  Respondent. 

Held  (Norman,  J.,  dissenting)  that  a  judgment-cre- 
ditor, who  has  caused  the  property  of  his  debtor  to  be 
attached  prior  to  decree  under  Section  84,  Act  VIII.  of 
1859;  is  bound,  after  decree,  to  attach  the  property 
anew  before  hs  can  proceed  against  it  in  execution.  The 
'attachments  mentioned  in  Section  270,  Act  VIII.  of 
1859,  refer  to  attachments  after  decree  only,  and  not  to 
attachments  before  judgment. 

This  case  ivas  referred  to  the  Full  Bench 
by    Loch    and  Mitter,   J  J.,    under  the 
following  remarks : — 

Miller,  J. — The  facts  out  of  which  this 
litigation  has  arisen  are  briefly  these : — 

The  plaintiff  and  the  defendants  are  rival 
decree-holders  against  the  same  judgment 
debtor.     The   suit    in    which    the    plaintiff 
obtained  his  decree  was  instituted  on  the  26th 


provisions  of  the  84th  Section  of  the  Code  of 
Civil  Procedure,  which  relates  to  the  attach- 
ment of  property  prior  to  decree.    These 
very  properties  were  subsequently  attached 
by  the  plaintiff,  as  well  as  by  the  defendants, 
in  execution  of  their  respective  decrees,  but 
both  the  attachments  were  made  at  one  and 
the  same  moment  of  time.     The  properties 
were  then  sold  in  due  course  of  law,  and 
the  plaintiff  applied  to  the  Court  to  have 
his  decree  first  satisfied  out  of  the  sale-pro- 
ceeds, on  the  ground  that  the  attachment 
taken  out  by  him  under  the  Section  above 
referred  to  was  prior  in  point  of  date  to  that 
taken  out  by  the  defendants  in  execution 
of  their  decree.     This  application  was  re- 
jected,  and   the  sale-proceeds    in  question 
were    ordered    to    be    distributed    rateably 
between   the  plaintiff  and    the   defendants. 
The    plaintiff    has    therefore    brought    the 
present    action    to    establish    his    right    to 
priority  of  satisfaction  on  the  ground  that 
he  is  the  first  attaching  creditor. 

The  Judge  of  the  24-Pergunnahs,  who 
tried  this  case  in  the  first  instance,  has 
given  a  decree  to  the  plaintiff,  relying  upon 
two  decisions  of  this  Court  reported  in  pages 
139  and  146  of  Bourke's  Reports.  I  am  of 
opinion  that  the  conclusion  arrived  at  by  the 
Judge  is  erroneous,  and  I  regret  to  find  that 
my  opinion  is  in  conflict  with  the  cases  cited 
by  the  learned  Judge  in  support  of  his  deci- 
sion. I  think  that  an  attachment  previous 
to  decree  has  nothing  whatever  to  do  with 
the  question  of  priority  between  rival  decree- 
holders,  so  far  as  that  question  depends  upon 
mere  priority  of  attachment.  The  only  law 
on  the  point  is  contained  in  the  270th  Section 
of  the  Code,  and  as  I  read  that  Section  the 
attachment  therein  referred  to  means  an 
attachment  in  execution  of  decree,  and  not  an 
attachment  prior  to  decree  made  under  the 
provisions  of  Section  84. 

Section  270  runs  as  follows :  "  When- 
ever property  is  sold  in  execution  of  a  de- 
cree, the  person  on  whose  application  such 
property  was  attached  shall  be  entitled  to 
be  first  paid  out  of  the  proceeds  thereof, 
notwithstanding  a  subsequent  attachment  of 
the    same    property    by    another    party    in 


July  1866,  and  that  in  which  the  defendants    execution  of  a  prior  decreed 


obtained  their  decree  was  brought  on  the 
29th  idem,  or  three  days  afterwards.  Both  the 
suits  were  heard  together,  and  decreed  by  the 
same  Court  on  the  same  date,  i.  e ,  on  the 
5th  October  following.  The  plaintiff  had, 
however,  caused  certain  properties  belonging 
to  the  debtor,  to  be  attached    under    the 
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Now,  this  Section  forms  a  part  of  Chap- 
ter IV.,  which  relates  to  execution  of  decrees, 
and  the  attachments  referred  to  in  the  ear- 
lier portion  of  that  Chapter  are  attachments 
made  in  furtherance  of  such  execution.  So 
that  it  is  clear  that  the  very  position  assigned 
by  tjie  Legislature  to  the  Section  in  question 


io 


Full  Bench 


THE  WEEKLY    REPORTER. 


Rulings.  [Vol.  XIH. 


is  Itself  a  strong  ground  for  holding  that  it 
refers  to  attachments  made  in  execution  of 
decrees,  and  not  to  attachments  made  prior 
thereto.  But  be  this  as  it  may,  the  con- 
cluding words  of  the  Section,  "  notwith- 
standing a  subsequent  attachment  of  the 
same  property  by  another  party  in  execution 
of  a  prior  decree/'  clearly  show  that  the  attach- 
ments under  comparison  are  both  of  them 
attachments  made  in  execution  of  decrees. 
Otherwise,  if  we  were  to  hold  that  the  Sec- 
tion applies  to  attachments  prior  to  decree  as 
well  as  to  attachments  after  decree,  it  would 
stand  thus :  "  Whenever  property  is  sold 
"  in  execution  of  decree,  the  person  on  whose 
"application  such  property  was  attached, 
"  whether  before  or  after  decree,  shall  be  en- 
"  titled  to  be  first  paid  out  of  the  proceeds 
"  thereof,  notwithstanding  a  subsequent 
"  attachment  of  the  same  property  by  another 
"  party  in  execution  of  a  prior  decree. "  One 
result  necessarily  arising  from  the  wording  of 
the  Section  thus  modified  would  be  that  the 
person  by  whom  the  property  was  attached 
prior  to  decree  would  be  entitled,  by  virtue 
of  such  attachment,  to  claim  priority  of  satis- 
faction, even  though  no  decree  has  been 
passed  in  his  favor.  It  may  be  said  that 
such  a  result  would  be  too  absurd  to  be 
accepted,  but  the  other  result  is  inevitable, 
namely,  that  a  decree-holder  who  has 
caused  the  property  to  be  attached  under 
the  provision  of  Section  84  would  be 
entitled  to  claim  priority,  even  though  the 
decree  subsequently  passed  in  his  favor 
might  not  have  been  in  existence  at  the 
time  when  property  was  attached  and 
brought  to  sale  by  another  decree-holder 
whose  decree  is  of  a  prior  date. 

Thus,  for  instance,  if  a  property  is  attached 
prior  to  decree  at  the  instance  of  A,  and  if  that 
attachment  is  the  first  in  point  of  date,  A 
would  have  a  prior  claim  to  the  sale-proceeds 
whenever  he  may  obtain  a  decree,  notwith- 
standing that  such  decree  was  not  in  exist- 
ence at  the  time  when  the  property  was 
brought  to  sale  at  the  instance  of  another 
decree-holder,  2?,  and  it  would  also  follow 
that  B  would  render  himself  liable  to  refund 
those  sale-proceeds  to  A,  if  they  had  been 
made  over  to  him  in  the  meantime.  The 
pleader  for  the  respondent  is  not  prepared 
to  go  to  this  extent,  and  it  seems  to  be  ad- 
mitted, in  the  cases  cited  by  the  Judge, 
.  that  the  existence  of  a  decree  at  the  time  of 
sale,  or  rather  at  the  time  of  the  second  at- 
tachment, is  indispensably  necessary  before 
the  holder  of  that  decree  can  lay  any  claim 
to  priority  of  satisfaction,   on  the  gr/mnd 


that  the  property  sold  had  been  first  attache^ 
by  him  under  the  provisions  of  the  84th 
Section.  But  if  we  are  at  all  to  hold  that 
the  attachment  referred  to  in  Section  270 
means  an  attachment  of  either  description, 
namely,  an  attachment  prior  to  decree,  as 
well  as  an  attachment  after  decree,  I  do  not 
see  any  reason  whatever  why  such  a  com- 
promise should  be  made.  There  is  nothing 
in  the  Section  itself  to  warrant  such  a  modi- 
fied interpretation,  and  if  we  once  introduce 
the  words  "  whether  attached  before  decree," 
&c,  we  are  bound  to  follow  out  the  strict 
logical  consequences  of  our  own  hypothesis. 

It  has  been  said  that  an  attachment  prior  to 
decree  becomes  perfected  when  the  decree 
is  passed,  but  I  find  nothing  in  the  law  to 
justify  such  an  assumption.  Whatever  may 
be  the  legal  effects  of  such  an  attachment, 
it  was  as  perfect  of  its  .kind  at  the  time 
when  it  was  made  as  it  possibly  could  be, 
and  I  find  no  provision  in  the  Code  by  which 
it  can  acquire  any  new  perfection  which  it 
did  not  originally  possess.  It  has  been 
contended  that  a  property  which  has  been 
once  attached  before  decree  need  not  be 
again  attached  in  execution  after  the  decree 
is  passed.  But  I  cannot  subscribe  to  the 
correctness  of  this  argument.  Whether  the 
absence  of  a  fresh  attachment  after  the  decree 
has  been  passed  would  be  considered  as  such 
a  material  irregularity  as  to  vitiate  the  sale  in 
execution  is  a  question  upon  which  I  do  not 
wish  to  pass  any  opinion ;  but  it  appears  to  me 
to  be  perfectly  clear  that  every  decree-holder 
who  wishes  to  control  the  rights  of  rival  de- 
cree-holders who  were  not  made  parties  to  his 
suit  is  bound  to  attach  the  property  from 
which  he  seeks  his  decree  to  be  levied,  and 
the  law  has  made  no  exception  that  I  am 
aware  of  in  favor  of  those  by  whom  the 
property  has  been  already  attached  under 
the  provisions  of  Section  84. 

Section  201  says:  "If  the  decree  be  for 
money,  it  shall  be  enforced  by  the  attachment 
and  sale  of  the  debtor's  property,"  ftc. 
Section  207  says :  "  When  any  party  in  whose 
favor  a  decree  has  been  passed  is  destroys 
of  enforcing  the  same,  he  shall  apply  to  the 
Court,"  &c.  Section  2 1 2  says :  "The  applica- 
tion for  execution  shall  be  in  writing,  and  shall 
contain,  among  other  particulars,  the  mode 
in  which  the  assistance  of  the  Court  is 
required."  Section  232  says  :  "If  the  decree 
be  for  money,  and  the  amount  thereof  is  to 
be  levied  from  the  property  of  the  persoh 
against  whom  the  same  may  have  been  pro- 
nounced, the  Court  shall  cause  the  property 
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to  be  attached  in  the  manner'  following. 
The  word  "  shall"  used  in  all  these  Sections 
clearly  shows  that  an  attachment  is  necessary 
in  every  case  in  which  the  decree  is  sought  to 
be  levied  from  the  property  of  the  debtor,  and 
I  do  not  find  that  any  exception  whatever  has 
been  made  in  favor  of  a  decree-holder  who 
might  have  already  attached  such  property 
under  the  provisions  of  Section  84. 

It  may  be  said  that,  by.  the  provisions 
of  Section  85,  an  attachment  prior  to  de- 
cree is  directed  to  be  made  in  the  same 
manner  as  an  attachment  in  execution' of 
decree  for  money,  and  that  it  would  be  a 
useless  repetition  of  process  if  the  same 
thing  were  to  be  done  twice  over.  But  the 
objects  for  which  the  two  sorts  of  attach- 
ments are  made  are  entirely  different,  and 
the  Legislature  itself  appears  to  have  laid 
down  very  important  distinctions  between 
their  respective  consequences.  An  attach- 
ment prior  to  decree  is  not  an  attachment 
for  the  enforcement  of  the  decree,  but  it  is 
a  step  taken  merely  for  the  purpose  of 
"  preventing  the  debtor  from  delaying  or 
Obstructing"  such  enforcement,  when  the 
decree  subsequently  passed  will  be  sought 
to  be  executed.  An  attachment  after  decree 
is  an  attachment  made  for  the  immediate 
purpose  of  carrying  the  decree  into  execu- 
tion, and  it  pre-supposes  an  application  on 
the  part  of  the  decree-holder  to  have  his 
decree  executed.  It  is  to  be  borne  in  mind 
that  an  application  for  attachment  under 
Section  84  can  be  entertained  onfy  so  long 
as  the  suit  is  pending,  and  it  is  clear  that 
the  creditor  at  whose  instance  that  attach- 
ment was  made  is  not  competent  to  proceed 
against  the  property  attached,  until  he  has 
obtained  his  decree,  and  until  he  has  taken 
certain  prelimiriary  steps  which  the  law 
prescribes  for  its  enforcement.  Suppose, 
for  instance,  that  a  person  having  caused 
his  debtor's  property  to  be  attached  prior 
to  decree  goes  to  sleep  over  the  decree 
afterwards  obtained  by  him,  until  the  last 
day  prescribed  by  the  jLaw  of  Limitation  for 
its  execution:  would  it  be  just  and  equit- 
able to  allow  him  to  awake  on  such  last 
day,  and  to  claim  priority  over  other  decree- 
holders  by  whose  diligence  and  exertions 
the  property  has  been  brought  to  sale  in  the 
meantime;  and  yet  this  would  be  the  inevi- 
table consequence  if  we  were  to  hold  that 
an  attachment  prior  to  decree  has  the  same 
effect  as  an  attachment  after  decree  for  the 
purposes  of  Section  270. 
% .  It  has  been  said  that  an  attachment  prior  to 
decree  becomes  an  attachment  after  decree  the 


moment  the  decree  is  passed.  I  have  already 
shown  that  there  is  nothing  in  the  law  to 
warrant  such  a  hypothesis,  and  if  such  were 
the  case,  what  is  the  date  we  are  to  assign 
to  the  attachment,  whether  the  original  date 
when  it  was  made,  or  the  date  when  the 
decree  was  pronounced.  It  is  admitted  that, 
if  the  decree  obtained  by  the  person  at 
whose  instance  the  property  was  attached 
under  Section  84  happens  to  be  subsequent 
in  date  to  the  attachment  of  the  same  pro- 
perty by  another  decree-holder,  priority  must 
be  given  to  the  latter ;  but  I  do  not  find 
anything  in  the  law  to  justify  such  a 
distinction,  and  the  construction  which 
stands  in  need  of  it  must  be  therefore  reject* 
ed  as  incorrect.  All  doubts,  however,  on 
this  point  are  removed  by  the  provisions  of 
Section  89.  That  Section  expressly  lays 
down:  " Attachment  before  judgment  shall 
"  not  affect  the  rights  of  persons  not  parties 
"  to  the  suit,  nor  bar  any  person  holding  a 
"decree  from  applying  for  the  sale  of  the 
"  property  under  attachment  in  execution  of 
"such  decree." 

According  to  these  words,  it  is  clear  that 
the  rights  of  rival  creditors,  who  are  not 
parties  to  the  suit  in  which  the  attachment 
was  made,  cannot  be  affected  by  it,  nor  can 
such  creditors  be  prevented  from  applying 
for  the  sale  of  the  property  under  attach- 
ment in  execution  of  their  own  decrees. 
The  distinction  drawn  between  an  attach- 
ment prior  to  decree  and  an  attachment 
after  decree  is  obvious,  and  it  would  be,  in 
my  opinion,  contrary  to  the  express  provi- 
sions of  this  Section  if  we  were  to  hold  that 
the  one  description  of  attachment  is  as  good 
as  the  other  for  the  purposes  of  Section  370. 
It  may  be  said  that  a  person  who  has  caused 
his  debtor's  property  to  be  secured  by  an 
attachment  prior  to  decree  is  entitled  to 
some  consideration  from  a  Court  of  Justice 
on  the  ground  of  his  superior  diligence. 
But  it  must  be  borne  in  mind  that  an  appli- 
cation for  attachment  prior  to  decree  can  be 
made  only  under  certain  special  circumstan- 
ces, and  the  discovery  of  those  circumstances 
by  a  particular  creditor  might  be  as  often 
a  matter  of  accident  as  that  of  diligence.  But 
be  this  as  it  may,  the  diligence  we  have  to 
deal  with  is  diligence  in  enforcing  the  decree 
itself  and  no  laches  whatever  can  be  imput- 
ed to  a  decree-holder  who  has  taken  the 
necessary  steps  for  the  execution  of  his 
decree,  merely  because  he  did  not  apply  for 
attachment  under  the  provisions  of  Section 
84.  As  the  law  stands,  it  is  clear  that  the 
Legislature  itself  has  drawn  a  wide  distinction 
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between  an  attachment  prior  to  decree  and 
an  attachment  in  execution  of  decree,  and 
it  is  not  for  the  Court  to  set  aside  that 
distinction  by  a  construction  of  its  own. 

Section  272  provides  for  a  remedy  when 
the  decree  obtained  by  the  first  attaching 
creditor  happens  to  be  collusive,  and  the 
words  of  that  Section  expressly  show  that 
the  attachment  therein  referred  to  is  an 
attachment  after  decree,  and  not  attach- 
ment prior  thereto.  So  that  it  is  clear  that, 
if  the  operation  of  Section  270  were  extend- 
ed to  attachments  prior  to  decree,  there  is 
no  provision  in  the  Code  by  which  the  effect 
of  such  attachments  can  be  got  rid  of,  when 
the  parties  at  whose  instance  they  were 
made  happen  to  be  the  holders  of  fraudulent 
decrees,  for  the  provisions  of  Section  272 
would  not  certainly  apply  to  such  cases.  As, 
however,  there  is  a  conflict  between  my  view 
of  the  law  and  the  view  taken  in  the  cases 
cited  by  the  learned  Judge,  I  would  refer 
this  case  to  a  Full  Bench. 

There  is  another  point  taken  by  the  re- 
spondent which  requires  to  be  noticed.  It  is 
urged  that  there  are  several  erasures  in  the 
papers  connected  with  the  attachment  taken 
out  by  the  appellants  in  execution  of  their 
decree.  There  is  nothing  in  these  erasures 
to  satisfy  me  that  they  were  not  made  bond 
fide  at  the  time  when  those  papers  were 
written,  and  there  is  not  a  particle  of  evidence 
from  which  any  fraud  can  be  imputed  to  the 
appellants.  On  the  contrary,  if  there  were 
any  reasons  for  suspecting  the  bond  fide 
character  of  the  erasures  in  question,  the 
probabilities  of  the  case  are  against  the 
respondent  himself.  I  reject  this  point  as 
one  without  any  foundation  whatever. 

The  points  submitted  to  the  Full  Bench 
are — 

Fir  si — Whether  a  creditor,  who  has 
caused  the  property  of  his  debtor  to  be  attach* 
ed  under  the  84th  Section  of  the  Act,  is 
bound  to  take  out  a  fresh  process  of  attach- 
ment before  he  can  proceed  against  such 
property  in  execution* 

Second. — Whether  an  attachment  prior 
to  decree  has  the  same  effect  as  an  attach- 
ment after  decree  within  the  meaning  of  Sec- 
tion 270,  Act  VIII.  of  185,9;  anc*  >f  so, 
from  what  date  is  such  effect  to  be  given — 
whether  from  the  date  when  the  attachment 
was  originally  made,  or  from  that  of  the 
decree  by  which  it  is  followed,  or  otherwise. 

Loch,  jf. — I  concur  in  referring  these  ques- 
tions to  a  Full  Bench. 


The  judgments  of  the  Full  Bench  were 
delivered  as  follow  : — 

Norman^  J. — In  this  case,  plaintiff  and 
defendant  recovered  separate  decrees  against 
the  same  person  on  the  5th  of  October  1866. 
Prior  to  decree,  viz.,  on  the  27th  of  August, 
the  plaintiff  had  obtained  an  attachment  of 
certain  property  of  the  debtor  sufficient  to 
satisfy  his  decree.  This  property  was  duly 
attached,  until  further  order,  under  the  84th 
Section  of  Act  VIII.  of  1859. 

Immediately  after  the  decrees  were  ob- 
tained, both  the  decree  holders  applied  for 
execution  on  the  same  date.  Process  of 
execution  was  entrusted  by  order  of  the 
Court  to  the  same  officer,  and  the  executions 
were  completed  simultaneously.  The  ques- 
tion is  whether  the  plaintiff  is  entitled  to 
priority  under  the  270th  Section  as  having 
been  the  first  attaching  creditor. 

The  question  is  simply,  was  he  "  the  person 
on  whose  application  the  property  was  first  at- 
tached/'  because,  if  so,  the  270th  Section 
gives  him  priority.     The  Section  is  not  one 
of  those  of  the  group  in  Chapter  IV.,  which 
relate  to  attachments  after  decree.     I  see 
nothing   to   limit  the  word  "attached"  to 
an  attachment  after    decree ;  the   language 
is  perfectly  general.     An  attachment  is  not 
the  less  an  attachment  because  it  is  before 
judgment.     It  is  true  that  Section  89  pro- 
vides that  attachments  before  judgment  shall 
not  affect  the  rights  of  persons  not  parties 
to  the  suit.     But  the  attachment  under  Sec- 
tion  84   is  to  be  in   operation   till  further 
order,  that  is,  not  only  before  but  after  judg- 
ment.   The  89th  Section  goes  on  to  provide 
that  the  attachment  before  judgment  is  not 
to  bar  any  person  holding  a  decree  against 
the  defendant  from  applying  for  the  sale  of 
the   property   in   execution   of  the  decree* 
The  right  to  apply  for  the  sale  of  property 
in  execution  of  a  decree  is  a  right  which  is 
possessed,  not  only  by  a  decree-holder  who  is 
in  the  position  of  first  attaching  creditor, 
but  by  any  decree-holder  who  has  attached 
after  judgment. 

It  seems  to  me  that,  if  there  are  two  credi* 
tors,  one  of  whom,  diligently  pursuing  his 
remedies,  finds  out  that  the  debtor  is  ab- 
sconding, discovers  property  which  the  debtor 
is  concealing,  and  procures  such  property  to 
an  extent  sufficient  to  satisfy  his  claim  in 
the  whole  or  in  part  to  be  attached;  who 
probably  incurs,  not  only  the  costs  of  the 
attachment,  but  the  risk  of  a  contest  as  to 
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the  right  to  attach  the  property  with  claim- 
ants who  may  come  in  under  Section  246 
—such  a  creditor  must,  in  common  fairness, 
upon  the  principles  on  which  Courts  of 
justice  favor  vigilant  creditors,  be  entitled 
to  priority  over  one  who  has  taken  no  such 
precautions,  and  incurred  no  such  risks. 
Though  not  without  considerable  diffidence 
as  to  the  correctness  of  my  view,  because  I 
have  been  convinced  that  some  of  the 
grounds  on  which  1  then  relied  are  unten- 
able, I  retain  the  opinion  which  I  expressed 
in  Raj  Chunder  Roy  versus  Issur  Chunder 
Roy,  Boarke's  Reports,  page  139,  that  Sec- 
tions 89  and  270  must  be  read  together, 
and  that  Section  89  deprives  the  attaching 
creditor  of  all  advantage  over  his  competitor 
in  the  race  until  after  judgment.  Until  he 
has  obtained  judgment,  any  decree-holder 
may  attach,  seize,  and  sell  notwithstanding 
any  right  acquired  by  him  under  Section  84. 
But  after  judgment,  he  stands  unaffected 
by  the  provisions  of  Section  89,  except  so 
far  as  other  decree-holders  may  have  pre- 
viously got  priority  over  him  by  attaching 
before  he  got  his  decree. 

It  seems  to  me  that  the  language  of  the 
270th  Section  admits  of  this  construction, 
and  if  so,  that  we  ought  to  Rive  effect  to  it. 
Every  argument  which  can  justify  the  giv- 
ing, to  an  ordinary  first  attaching  creditor 
priority  over  others  appears  to  me  to  apply 
with  infinitely  greater  force  to  one  who  has 
attached,  and  thereby  secured  the  property 
of  an  absconding  debtor,  and  that  not  neces- 
sarily for  himself,  for  if  others  can  attach 
before  he  gets  judgment,  they  come  in  be- 
fore him. 

.  Peacock,  C.  J. — It  appears  to  me  that 
an  attachment  under  the  Sections  which 
authorize  attachment  before  judgment,  com- 
mencing with  Section  81  of  the  Code  of 
Civil  Procedure,  is  not  an  attachment  within 
the  meaning  of  Section  270,  and  that  the 
party  who  attaches  property  before  judg- 
ment, if  he  wishes  to  avail  turns*  If  of  thai 
property  in  satisfaction  of  his  decree,  must 
proceed  under  Chapter  IV.  for  the  execution 
of  his  decree  against  the  property.  I  have 
very  little  to  add  to  what  was  stated  by  Mr. 
Justice  Dwarkanath  Milter  when  referring 
this  case ;  but  it  appears  to  me  that  proper- 
ty attached  prior  to  decree  is  not,  imme- 
diately upon  the  party's  obtaining  a  decree, 
attached  under  that  decree.  The  defendant 
whose  property  is  attached  before  judgmen: 
has  a  right  at  any  time  to  have  that  attach- 
ment withdrawn  upon  his  giving  security  to 
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perform  the  decree.  Suppose  a  plaintiff  who 
has  obtained  an  attachment  prior  to  decree 
subsequently  obtains  a  decree,  and  he  lies 
by  and  does  nothing  under  his  decree  ;  and 
suppose,  on  the  expiration  of  two  years  and 
360  days  from  the  date  of  the  decree,  the 
defendant  comes  in  and  gives  security  to 
perform  the  decree  under  Section  87,  I 
apprehend  he  would  have  a  right  to  have 
the  attachment  withdrawn,  and  the  with- 
drawal of  the  attachment  at  the  instigation 
of  the  defendant  would  not  be  a  proceed- 
ing by  the  plaintiff  to  obtain  execution 
of  his  decree. 

Suppose  plaintiff,  one  year  after  the  at- 
tachment has  been  withdrawn,  applies  for 
execution  of  his  decree  which  he  had  ob- 
tained 2  years  and  360  days  before  the  at- 
tachment was  removed,  I  apprehend  he 
would  be  barred  by  the  Statute  of  Limita- 
tions, because  he  has  tafcen  no  proceedings 
to  obtain  execution  of  his  decree  within  three 
years  from  the  time  of  his  obtaining  the 
decree,  and  he  could  not  say  that  the  pro- 
perty which  he  had  attached  prior  to  decree 
was,  during  the  whole  of  the  2  years  and 
360  days,  property  which  was  attached  in 
execution  of  his  decree. 

Again,  if  the  word  "  attachment "  in 
Section  270  applies  to  attachment  prior 
to  decree,  Section  89  of  the  Code  of 
Civil  Procedure  might  be  alogether  nul- 
lified. Suppose  A  gets  a  decree  on  the 
1st  of  January,  and  attaches  property  in 
execution  of  his  decree  on  the  same  day. 
According  to  Section  89,  he  has  a  right  to 
do  so,  and  his  attachment  in  execution  of 
his  decree  would  prevail  over  the  attach- 
ment of  any  other  creditor  who  might  have 
an  attachment  prior  to  decree. 

It  appears  to  me  that  the  word  "  attached  " 
in  Section  270  means  attached  in  execution 
of  a  decree  within  the  meaning  of  Chapter 
LV.  of  the  Code,  and  that  the  words  "  in  all 
44  cases  of  attachment  under  the  preceding 
41  Section  "  in  Section  242  have  reference  to 
the  preceding  Sections  in  Chapter  IV.  relating 
to  execution  of  decrees,  and  not  to  the  pre- 
ceding attachment  in  Section  81  and  the 
following  Clauses  of  the  Aft,  beiween  which 
and  the  Sections  relating  to  the  execution 
of  decrees,  there  are  various  provisions 
relating  to  the  trial  of  the  suit  and  other 
matters  not  relating  in  any  way  to  the  exe- 
cution of  decrees. 

I  am  of  opinion  that  in  the  present 
case  both  parties,  having  obtained  their 
decrees    at    the   same    time,   and    having 
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attached  the  property  ai  the  same  tiine, 
were  equitably  entitled  to  have  the  proceeds 
of  the  execution  divided  between  them,  and 
that  the  party  who  obtained  an  attachment 
prior  to  decree  was  not,  in  consequence  of 
his  having  so  done,  entitled  to  priority. 
If  we  were  to  hold  that  he  was  entitled  to 
priority  because  he  obtained  an  attachment 
prior  to  decree,  we  should  substantially  hold 
that  a  creditor  might  obtain  priority  when 
a  fraudulent  debtor  was  removing  his  pro- 
perty out  of  the  jurisdiction  of  the  Court, 
which  he  could  not  have  obtained  if  the 
debtor  had  been  honest,  and  had  not  en- 
deavoured to  evade  the  law. 

The  decision  in  the  execution-department 
was  correct,  and  consequently  the  decree 
in  the  regular  suit,  reversing  that  decision, 
was  erroneous,  and  ought  to  be  reversed. 
The  decision  of  the  Lower  Court  is  accord- 
ingly reversed  with  all  costs. 

I  may  add  that  this  decision  is  quite  in 
accordance  with  the  Full  Bench  decision 
reported  in  the  Indian  Jurist,  new  series, 
Volume  I.,  page  273,  and  the  decision  of  the 
High  Court  in  Bombay,  reported  in  the  2nd 
Volume  of  the  Bombay  High  Court  Reports, 
page  146,  and  is  not  at  all  inconsistent  with 
the  case  in  the  same  Volume  of  the  Bombay 
High  Court  Reports,  page  159,  in  which 
that  Court  merely  held  that  a  bailiff  who 
had  attached  property  prior  to  decree,  and 
had  got  it  into  his  possession,  was  not 
necessarily  bound  to  seize  it  again  under 
attachment  in  execution  of  decree. 

Kemp,  J. — I  concur  in  the  judgment  of 
the  Chief  Justice. 

Macphersony  J. — I  am  of  opinion  that  a 
judgment-creditor,  who  has  caused  the 
property  of  his  debtor  to  be  attached  prior 
to  decree  under  Section  84  of  the  Code  of 
Civil  Procedure,  must,  after  decree,  attach 
the  property  anew,  before  he  can  proceed 
against  it  in  execution. 

The  scope  and  object  of  Sections  81,  83, 
and  84  are  merely  to  protect  a  plaintiff 
against  loss  arising  from  the  defendant's 
making  away  with  his  property  pending  the 
suit.  These  Sections  do  not  ensure  to  the 
plaintiff  payment  in  any  event  of  whatever 
may  be  decreed  to  him ;  they  do  so  only  so 
far  as  that  is  ensured  by  preventing  the 
defendant  from  making  away  with  property. 

Under  Sections  83  and  84,  no  attachment 
is  to  issue  if  the  defendant  furnishes  the 
Court  with  proper  "  security,  in  such  sum 
"  as  may  be  specified  in  the  order,  to  product 


"and  place  at  the  disposal  of  the  Courts 
"  when  required^  the  said  property,  or  the 
"  value  of  the  same  or  such  portion  thereof 
"as  may  be  sufficient  to  fulfil  the  decree." 
If  the  security  is  not  given,  then  the  proper- 
ty, or  so  much  of  it  as  is  "  sufficient  to 
fulfil  the  decree,"  may  be  attached.  The  more 
general  words  which  are  used  in  Section  8r, 
"  security  to  fulfil  any  decree  that  may  be 
"passed  against  him  in  the  suit/'  are  ex- 
plained and  limited  by  the  directions  contain- 
ed in  Section  83  as  to  the  nature  of  the  secu- 
rity required,  viz.,  "  to  produce  and  place  at 
"  the  disposal  of  the  Court,  when  required, 
"  the  said  property,"  &c.  And  the  Sections, 
so  read,  show  clearly  that  the  only  object 
was  to  prevent  property  from  being  impro- 
perly made  away  with,  and  to  protect  the 
plaintiff  against  loss  from  that  cause.  That 
this  is  the  true  construction  is  proved  by 
Section  89,  which  declares  that  attachments 
before  judgment  shall  not  affect  persons  not 
parties  to  the  suit — a  declaration  inconsistent 
with  the  idea  that  the  attachment  of  neces- 
sity ensures  the  property  to  the  person  who 
attaches  it,  provided  only  he  eventually  gets 
a  decree. 

Moreover,  the  attachment  is  "  until 
further  order  "  only.  But  Section  7$, 
which  refers  to  the  arrest  before  judgment 
of  a  defendant  who  is  about  to  leave  the 
jurisdiction,  enacts  that  he  may  be  commit- 
ted to  custody  "  until  the  decision  of  the 
"  suit,  or  if  judgment  be  given  against  the 
"  defendant y  until  the  execution  of  the 
"  decree."  These  latter  words,  or  some  cor- 
responding words,  would  naturally  have 
been  found  in  Sections  81,  83,  and  84,  if  it 
had  been  intended  that  the  attachment  of 
property  before  judgment  should  be  sufficient 
tor  the  purposes  of  the  execution  of  a 
decree  subsequently  obtained. 

Turning  from  the  construction  of  these 
Sections  to  that  portion  of  the  Code  which  re- 
"  lates  to  the  execution  of  decrees  for  money 
"  by  attachment  of  property, "  Section  23* 
declares  that,  if  the  amount  of  a  decree  is 
to  be  levied  from  the  defendant's  property, 
"  the  Court  shall  cause  the  property  to  be 
"  attached  in  the  manner  foltozoing."  The 
"  manner  following "  is  given  in  detail  in 
the  subsequent  sections,  throughout  which 
there  is  nowhere  any  allusion  to  attachments 
which  were  issued  before  judgment  having 
any  operation  as  attachments  in  execution  of 
the  decree.  In  Section  246,  attachments 
before  judgment  are  mentioned ;  but  (as 
clearly  appears  from  Section  86)  this  refer- 
ence to  them  merely  relates,  not  to  objection 
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to  sales  in  execution,  but  merely  to  claims 
preferred  by  third  parlies  who  say  the  pro- 
perty is  theirs,  and  ought  not  to  have  been 
attached  before  judgment. 

• 

On  the  whole,  a  careful  consideration  of 
the  provisions  of  Act  VIII.  of  1859  leads 
me  to  the  conclusion  that,  though  an  attach- 
ment before  judgment  will  remain  in  force 
after  decree  so  as  to  keep  the  property  in 
the  custody  of  the  Court,  the  person  who 
attached  it  must,  if  he  wishes  to  proceed 
against  the  property  in  execution  of  his 
decree,  attach  it  de  novo,  proceeding  in 
precisely  the  same  manner  as  any  other 
person  holding  a  decree  against  the  defend- 
ant would  have  to  proceed  if  he  wished  to 
attach  that  property. 

It  almost  necessarily  follows,  I  think, 
that  the  words  "  the  person  on  whose  appli- 
cation such  property  was  attached"  in 
Section  270  (which  stands  among  the  Sec- 
tions as  to  execution  of  decrees)  refer  to 
attachments  after  decree  only,  and  not  to 
attachments  before  judgment. 

For  these  reasons,  I  concur  in  the  answer 
which  the  learned  Chief  Justice  proposes  to 
give  to  the  questions  referred  for  our 
opinion. 

Milter,  J. — I  concur  with  the  Chief 
Justice. 


The  10th  September  1869. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
A.  G.  Macpherson,  Dwarkanath  Miner, 
and  Sir  Charles  Hobhouse,  Bart.,  Judges. 

Mesne-profits— Sections  7  and  106,  Act  VIII.  of 
1859— Section  11,  Act  XXIII.  of  1861. 

Regular  Appeals  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
Gowalparah,  dated  the  31st  October  1868. 

Case  No.  24  of  1869. 

Protap  Chunder  Burooah  (Plaintiff), 
Appellant, 

versus 

■    Ranee  Surno  Moyee  (Defendant),  Respondent. 


Mr.  R.  T.  Allan  and  Baboos  Onookool 
Chunder  Mooherjee  and  1'arinee  ChurH 
Bhuttacharjee  for  Appellant. 

Baboos  Juggadanund  Mooherjee,  Sreenath 
Doss,  Unnoda  Pershad  Banerjee,  and 
Bhmvanee  Churn  Dutt  for  Respondent.  • 

Case  No.  27  of  1869. 

Ranee  Surno  Moyee  (Defendant),  Appellant, 

versus 

Protap  Chunder  Burooah  (Plaintiff), 
Respondent. 

Baboos  Juggadanund  Mookerjee%  Sreenath 
Doss,  Unnoda  Pershad  Banerjee,  and 
Bhugobulty  Churn  Ghose  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Onookool 
Chunder  Mooherjee  and  Tarinee  Churn 
Bhuttacharjee  for  Respondent. 

A  suit  for  possession  of  land  with  wassilat  was  dis- 
missed by  the  first  Court.  The  plaintiff  appealed  only 
as  to  possession  of  the  land,  and  he  obtained  a  decree 
for  possession, no  mention  being*  made  of  wassilat.  After- 
wards, in  execution  of  that  decree,  he  got  possession, 
and  thereupon  instituted  the  present  suit  for  wassilat 
from  the  time  of  dispossession  up  to  the  time  of  the 
decree  of  the  Appellate  Court. 

H?ld  that  his  suit  was  not  barred  either  by  Section 
7  or  Section  196,  Act  VIII.  of  1859,  or  by  Section  11, 
Act  XXIII.  of  iS6t. 

Per  Macpherson,  J. — Held  also  that  the  suit  was 
not  barred  under  Section  2,  Act  VIII,  of  1859. 

These  cases  were  referred  to  the  Full  Bench 
by  Norman  and  E.  Jackson,  J  J.,  with 
the  following  remarks : — 

Norman,  J. — The  plaintiff  sues  for  the 
mesne-profits  of  certain  churs  called  Saheb 
Alga  and  Joynarain  Marah,  at  the  annual  rate 
of  five  annas  sicca  per  beegah  for  1 2  years 
three  months  and  eleven  days  from  the  14th 
September  1852,  the  date  of  dispossession, 
to  the  25th  December  1864,  the  date  of 
plaintiff's  re-entry  upon  the  churs  in  execu- 
tion of  his  decree.  The  suit,  under  which 
he  obtained  re-possession  of  the  churs,  was 
instituted  in  the  month  of  April  1855.  It 
was  a  suit  for  possession  with  mesne-profits. 
The  decree  of  the  Judge  of  Rungpore,  dated 
the  15th  June  1859,  dismissed  the  plaintiff's 
suit  altogether. 
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From  that  decision  the  plaimiff  appealed* 
and  ihe  decree  of  the  Judge  of  Rungpore 
was  reversed  by  he  High  Court  on  the 
1 8th  of  February  1863. 

The  decree  of  the  High  Court,  which  was 
in  accordance  with  the  prayer  of  the  plaint- 
iff's petition  of  appeal,  awarded  to  the 
plaintiff  only  possession  of  the  churs  without 
mesne-profits ,  not  mentioning  wassilat  or 
mesne-profits  in  any  way.  The  plaintiff 
obtained  possession  of  the  churs  in  execu- 
tion of  his  decree  on  the  25th  of  December 
1864,  and  on  the  28th  August  1865  he 
brought  his  present  suit  for  wassilat.  The 
Lower  Court  has  awarded  to  the  plaintiff 
mesne-profits  from  the  14th  September  1852, 
the  date  of  his  dispossession,  to  April  1855, 
the  date  of  his  former  suit. 

The  Deputy  Commissioner,  considering 
that  as  the  High  Court  was  silent  as  to 
mesne-profits  due  to  the  plaintiff  in  respect 
of  the  land  decreed  to  him  by  the  High 
Court  from  the  date  of  his  original  suit,  was 
of  opinion  that  his  regular  suit  to  recover 
those  mesne-profits  was  barred,  saying  that 
the  proper  remedy  would  have  been  by  an 
application  for  a  review  of  judgment  in  the 
former  suit. 

Both  parties  have  appealed  from  the  deci- 
sion of  the  Deputy  Commissioner. 

As  regards  the  defendant,  it  seems  plain 
that  the  claim  for  mesne- profits  from 
September  1852  to  April  1855  is  clearly 
barred  by  limitation,  and  therefore,  as  regards 
that  amount  awarded  to  the  plaimiff,  the 
decision  must  be  reversed. 

But  the  plaintiff,  appellant,  contends  that 
he  is  entitled  to  mesne-profits  for  six  years 
before  suit,  or  for  any  longer  period  t<> 
which  he  may  be  entitled  under  the  Law  of 
Limitation. 

There  are  two  decisions  of  Mr.  Justice 
Macpherson,  one  in  6  W.  R.,  p.  78,  and  the 
other  in  10  W  R.,  p.  48'),  as  to  the  correct- 
ness of  which  I  am  in  doubt,  and  I  think 
that  the  question  should  be  referred  to  a 
Full  Bench — whether,  where  the  plaintiff 
in  a  suit  claiming  possession  with  wassilat. 
after  a  decree  against  him  in  the  first 
Court,  has  appealed  only  on  the  question 
of  possession,  and  obiained  a  decree  for 
possession  only  without  any  mention  of 
wassilat,  and  afterwards  in  execuiion  of  that 
decree  obtains  possession  of  the  land  so 
decreed,  he  can,  in  a  fresh  suit,  recover  wassi- 
lat which  might  have  been,  but  was  not, 
adjudged  to  him  in  his  former  suit. 


It  appears  to  me  that  the  C«»urt  before 
whom  these  two  cases  came  had  not  con* 
sidered  the  application  of  Section  7.  Their 
decisions  appear  to  be  at  variance  with  that 
reported  in  1 1  Madras  High  Court  Reports, 
p.  235,  and  probably  with  the  principle 
which  is  stated  in  the  case  of  Sreemuthoo 
Roghoonadha  Perva  Oodya  Taver  versus 
Katiama  Nauchear,  to  be  found  in  10  VV.  R„ 
Privy  Council  cases,  pp.  1  and  3. 

My  own  opinion  is  that,  as  regards  so  much 
of  the  wassilat  as  could  have  been  recovered 
in  the  former  suit,  it  was  the  business  of 
the  plaimiff  to  have  followed  up  his  claim 
for  wassilat  if  he  so  desired,  and  that,  having 
failed  to  do  so,  he  cannot  bring  a  fresh  suit 
in  respect  thereof.  Subject  to  the  opinion 
of  the  Full  Bench  on  this  point,  the  case 
must  be  remanded  to  the  Lower  Court  for 
an  enquiry  as  to  the  amount  of  wassilat 
from  the  date  of  the  decree  of  the  High 
Court  of  the  18th  February  1863  to  the  25th 
December  1864. 

The  decree  is  imperfect  at  present,  be- 
cause it  does  not  decide  that  which,  in  this 
particular  case,  is  a  matter  in  issue  in  the 
cause,  not  merely  to  be  decided  in  execution. 

The  record  of  the  case  must  be  retained 
on  the  files  of  this  Court,  until  the  case  is 
disposed  of  by  the  Full  Bench. 

As  admitted  by  the  parties,  this  decision 
will  also  govern  appeal  No.  27. 

Jackson,  J. — I  concur  with  Mr.  Justice 
Norman  that  the  decree  for  mesne-profits 
passed  by  the  Commissioner  from  the  year 
1852  to  1855  must  be  reversed,  and  that  the 
claim  to  such  profits  must  be  dismissed,  as 
barred  by  the  Law  of  Limitation. 

Upon  the  plaintiff's  appeal  to  this  Court, 
I  think  that  his  claim  to  mesne-profits  from 
the  year  1855  to  1859  must  be  dismissed  on 
the  ground  that  the  plaintiff  has  already 
brought  a  suit  for  such  mesne-profits,  and 
that  such  suit  was  tried  and  determined  by 
a  competent  Court,  and  that  the  determina- 
tion so  come  to  was  final  The  plaintiff 
might  have  appealed  from  that  determina- 
tion, but  did  not  do  so.  He  cannot  bring  a 
fresh  suit  on  the  same  cause  of  action. 

But  I  see  no  sufficient  reason  for  rejecting 
the  claim  of  the  plaintiff  to  mesne-profits 
subsequent  to  the  year  1859.  There  has 
been  no  suit  for  such  mesne-profits ;  and  if  it 
can  be  held  that  the  plaint  in  the  former  suit 
included  such  profits,  there  has  been  no 
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determination  regarding  ihem.  The  decision 
can  only  be  taken  as  relating  to  profits 
which  were  alleged  to  be  due  up  to  the  date 
on  which  the  decision  was  passed. 

I  am  not  satisfied  that  there  is  anything 
In  Sections  7,  8,  and  9  of  Act  VIII.  of  1859 
to  bar  the  present  suit  It  does  not  appear 
to  me  that  there  was  any  relinquishment  or 
omission  to  sue  on  the  part  of  the  plaintiff. 
In  fact,  the  plaintiff  did  sue  for  the  mesne- 
profits.  It  is  true,  the  plaintiff  omitted  to 
appeal,  but  ihe  plaintiff  was  not,  under  the 
law,  b>und  to  appeal,  and  as  far  as  the  deci- 
sion of  the  first  Court  went  against  plaint- 
iff, and  was  not  appealed  from,  the  plaimiff 
is  barred  from  any  further  suit,  but  no 
further.  There  has  not  been  much  argu- 
ment upon  this  point,  and  as  the  question 
has  been  referred  to  a  Full  Bench,  it  is  not 
necessary  to  decide  it. 

As  regards  the  mesne-profits  for  1863  and 
1864,  I  concur  with  Mr.  Justice  Norman 
that  the  plaintiff  is  entitled  to  a  decree. 

The  judgments  of  the  Full  Bench  zvere 
delivered  as  follows : — 

Peacock,    C    J. — The    plaintiff  in    1855 
brought   a    suit    to    recover    possession    •  >! 
land,  and  in  that  suit  he  asked  for  wassilai 
from  the  time  of  dispossession.     As  I  under- 
stand   the  claim,   it  was  for  mesne-profits 
from  the  time  when  the  plaintiff  was   dis- 
possessed up  to  the  time  of  decree.     The 
Zillah  Court  decided  the  case  in  1859,  and 
held  that  the  plaintiff  was  not  entitled  to 
possession.    That  Court  said  nothing  as  to  the 
mesne-profits,  and  it  is  clear  thai  in  that  suit, 
having  decided  against  the  plaintiff's  right, 
it    could    not     have    awarded     mesne-pro- 
fits.    The  plaintiff  appealed   to   the    High 
Court,   which   in    1863    reversed   the    deci- 
sion of  the  Zillah  Court,  and  decreed  that 
plaintiff  was  entitled  to  recover  possession ; 
but  the   High   Court  did   not   decree    any 
mesne-profits   whatever.      The   question   is, 
whether  the  plaintiff  is  entitled  to  bring  a 
new    suit   for    wassilat   from   the   time   the 
Zillah  Court  decreed  the  case  in  1859,  up  to 
the  time   when   the  plaintiff  obtained  pos- 
session under  his  decree. 

It  is  contended  that  the  plaintiff  is  not 
entitled  to  bring  a  separate  action  for  thos 
mesne-profits.  It  is  not  very  clear  whether 
it  is  referred  to  us  to  determine  whether 
his  right  is  barred  by  reason  of  Section  7  or 
by  reason  of  Section  196.  It  is  clear  that 
the  question  is  not  referred  to  us  to  decide 
whether  the  suit  is  barred  by  Section  a,  Act 


VIII.  of  1859,  uPon  tne  £round  that  there 
has  been  a  decision  of  a  competent  Court 
deciding  against  his  right  to  the  mesne- 
profits. 

With  regard  to  Section  7,  which  Mr. 
Justice  Norman  says,  does  not  appear  to 
have  been  sufficiently  considered,  it  appears 
10  me  that  the  plaintiff  was  not  bound  to  in- 
clude in  his  suit  which  he  brought  in  1855 
a  claim  for  the  mesne-profits  from  the  time, 
tic  might  obtain  a  decree  up,  to  the  time  he 
might  obtain  possession  under  that  decree 

Section  7  says  that  every  suit  shall  in- 
clude the  whole  of  the  claim  arising  out  of 
the  cause  of  action.  The  plaintiff's  claim 
to  mesne-profits  from  the  time  he  might 
obtain  a  decree  to  the  time  he  might  obtain 
possession  under  that  decree  was  not  a 
claim  which  he  had  at  the  time  when  he 
filed  his  plaint ;  and  he  could  not,  therefore, 
include  that  claim  for  mesne-profits  in  his 
plaint.  Independently  of  that,  I  think  that 
he  was  not  bound  to  include  his  claim  for 
mesne-profits  in  the  suit  for  possession. 

Section  10  of  Act  VIII.  of  1859  is  very 
clear  upon  that  point.  He  is  clearly  not 
barred  by  reason  of  his  not  having  included 
ia  his  suit  a  claim  for  mesne-profits  from  the 
date  of  the  decree  in  1859  to  the  time  of 
his  obtaining  possession  in  the  suit  which 
he  brought  in  1855.  He  could  not  in  his 
suit,  commenced  in  [855,  have  included  a 
claim  for  mesne-profits  from  1859  to  1863. 

It  was  contended  (though  I  do  not  see  that 
that  point  has  been  referred  to  us)  that  the 
suit  will  not  lie  in  consequence  of  Section 
u,  Act  XXIII.  of  1861,  which  enacts  that 
"  all  questions  regarding  the  amount  of  any 
"mesne-profits  which,  by  the  terms  of  the 
"  decree,  may  have  been  reserved  for  adjust- 
"  ment  in  the  execution  of  the  decree,  or  of 
"any  mesne-profits  or  interest  which  may 
"  be  payable  in  respect  of  the  subject-matter 
"of  a  suit  between  the  date  of  the  institu- 
"  tion  of  the  suit  and  the  execution  of  the 

"  decree shall  be  determined  by  order 

"of  the  Court  executing  the  decree,  and 
"  not  by  separate  suit."  The  words  "  all 
questions  regarding  the  amount  of  any 
mesne-profits"  in  that  Section  have  been 
held  a  Full  Bench  of  this  Court  not  to 
mean  questions  relating  to  the  right  to 
mesne-profits,  but  questions  relating  to  the 
amount  of  mesne  profits  which  are  made 
payable  by  virtue  ot  a  decree.  If  the  Court 
had  held  that  plaintiff  was  entitled  to  reco- 
ver the  mesne-profits,  and  had  ordered  that 
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the  amount  of  those  mesne-profiis  should  be 
assessed  in  execution,  then  this  Section 
would  have  applied  ;  but  inasmuch  as  the 
Court  which  had  to  decide  the  rights  of  the 
parties  did  not  pass  any  decree  with  regard 
to  such  mesne-profits,  those  mesne-profits 
were  not  payable  under  the  decree  within  the 
meaning  of  that  Section,  so  as  to  authorize 
the  Court  of  execution  to  assess  the  amount 
of  it. 

The  Full  Bench  decision  of  this  Court  to 
which  I  have  referred  is  reported  in  the  6th 
Volume  of  Sutherland's  Weekly  Reporter, 
page  109,  Miscellaneous  Cases.  That  case 
appears  to  be  at  variance  with  the  decision 
on  the  same  Section  of  the  Code  by  the 
Madras  High  Court,  reported  in  1  Madras 
High  Court  Cases,  page  153  ;  but,  in  a  subse- 
quent case,  reported  in  the  3rd  Volume  of 
the  Madras  High  Court  Reports,  page  287, 
that  Court  stated  that  the  High  Court  at 
Bengal  had  put  a  more  restricted  construc- 
tion upon  Section  11,  Act  XXIII.  of  1861, 
than  they  had  done,  but  they  did  not 
express  any  opinion  as  to  whether  they 
considered  that  decision  to  be  right  or 
wrong,  as  the  decision  of  the  case  before 
the  Madras  High  Court  did  not  render  it 
necessary  for  that  Court  to  decide  whether 
they  concurred  with  the  decision  of  the 
High  Court  of  Bengal,  or  not.  The  High 
Court  at  Bombay  in  the  case  of  Radhaboye 
and  Radhaboye,  IV.  Bombay  High  Court 
Reports,  page  181,  Full  Bench  decisions, 
have  concurred  in  the  view  which  was  taken 
by  the  Bengal  High  Court  with  regard  to 
the  construction  of  Section  11.  It  does 
not  appear  to  me  that  there  is  any  sufficient 
ground  for  thinking  that  the  decision  to 
which  I  have  referred,  and  to  which  this 
Court  came  in,  the  6th  Weekly  Reporter, 
is  erroneous. 

The  High  Court  at  Agra  have  taken 
another  view  of  this  point.  They  seem  to 
consider  that,  where  there  is  a  decree  for 
possession  of  land,  it  necessarily  follows 
that  there  must  be  mesne-profits  to  be 
awarded  between  the  date  of  the  decree  and 
the  time  when  the  plaintiff  obtained  posses- 
sion. That  is,  as  I  understand,  the  Agra 
High  Court  decision  at  Volume  I.  of  the  Re- 
ports of  that  Court,  page  141.  It  appears  10 
me,  however,  that  it  is  impossible  to  say  that, 
because  a  decree  is  passed  holding  that  a 
plaintiff  is  entitled  to  possession  ol  land, 
there  necessarily  must  be  mesne-profits  to  be 
assessed  for  a  period  subsequent  to  that  de- 
cree.    It  is  clear,  I  think,  that  the  execution 


ot  a  decree  for  possession  is  not  to  be  stayed 
so  far  as  delivery  of  possession  is  concerned, 
until  the  amount  of  mesne-profits  from  the 
date  cf  delivery  is  ascertained  in  execution. 
If  a  plaintiff,  having  obtained  a  decree  for 
possession,  is  not  to  be  put  into  posses- 
sion until  the  Court  has  ascertained  what 
amount  of  mesne-profits  he  is  entitled  to  re- 
cover from  the  date  of  the  decree,  a  local 
investigation  may  be  ordered,  and  a  very 
long  period  may  elapse  in  ascertaining  the 
amount  of  mesne-profits,  during  the  whole  of 
which  time  the  plaintiff  must  be  kept  out  of 
possession,  and  the  defendant  rendered  liable 
to  continuing  mesne-profits.  If,  then,  the 
Court  is  justified  in  executing  a  decree  for 
possession  by  putting  plaintiff  into  posses- 
sion before  it  has  assessed  the  amount  to  be 
paid  for  mesne-profits  subsequent  to  the  date 
of  the  decree,  it  does  not  necessarily  follow 
that  the  plaintiff  will  be  entitled  to  have 
execution  against  the  defendant  for  mesne- 
profits,  subsequent  to  the  date  of  the  decree 
for  possession.  It  appears  to  me  that  there 
is  no  more  reason  for  saying  that  an  amount 
for  mesne-profits  subsequent  to  the  date  of 
the  decree  for  possession  will  necessarily  be 
payable,  any  more  than  there  is  for  saying 
that  interest  will  necessarily  be  payable  un- 
der a  decree  for  a  principal  sum  of  money. 
The  question  of  the  right  to  mesne-profits  is 
not  to  be  tried  in  a  Court  of  execution.  The 
only  thing  a  Court  of  execution  is  to  try  is 
the  amount  of  mesne-profits,  when  mesne- 
profits  have  been  awarded  by  the  decree. 

It  was  urged  that,  under  Section  196,  the 
Court  which  awarded  possession  of  the  land 
was  bound  to  award  mesne-profits  from  the 
date  of  the  decree  to  the  date  of  delivery  of 
possession.  It  is  admitted  that  the  Court 
would  not  be  bound  to  award  mesne-proffte 
from  the  date  of  suit  until  the  date  of  the 
decree,  if  they  were  not  sued  tor;  yet  it  rs 
contended  that  the  Court,  which  is  not 
bound  to  award  mesne-profits  from  the 
date  of  suit  to  the  date  of  decree,  must 
award  mesne-profits  from  the  date  of  decree 
to  the  date  of  delivery  of  possession,  al* 
though  the  Court  may  have  to  investigate  in 
another  suit  the  right  to,  as  well  as  the 
amount  of,  mesne-profits  from  the  date  of  dis- 
possession to  the  time  of  the  decree.  I  b*ye 
frequently  seen  in  suits  for  possession  that 
the  plaintiff, in  consequence  of  the  stamp-duty 
which  he  would  have  to  pay  if  he  claimed 
mesne-profits,  postpones  his  claim  for  mesne- 
profits  until  after  his  right  to  the  land  has 
been  decided.  Is  the  Court  then  bound* 
when  it  sees  that  a  separate  suit  fdr  wtsrle- 
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profits  from  the  dae  of  dispossession  to  the 
date  of  decree  is  likely  to  be  necessary,  ot 
its  own  accord,  to  award  mesne-profits  from 
the  date  of  the  decree  to  the  time  of  obtain- 
ing possession  ?  It  may  be  that  a  separate 
suit  for  mesne-profits  is  pending  in  another 
Court.  In  that  case,  is  the  Court,  which 
tries  the  right  to  possession,  necessarily 
bound,  under  Section  196,  to  give  a  decree 
for  mesne-profits  from  the  date  of  the  decree 
to  the  delivery  of  possession,  when  it  knows 
that  there  is  a  suit  in  another  Court  f  >r 
mesne-profits  from  the  date  of  dispossession 
to  the  date  of  decree  ?  If  a  separate  suit 
should  be  pending  in  the  Moonsiff's  Court 
for  mesne-profits  from  the  date  of  possession 
to  the  date  of  decree,  in  which  the  Court 
will  probably  order  a  local  investigation,  is 
the  Court,  in  which  the  suit  for  possession  is 
brought,  necessarily  bound  to  give  a  decree 
for  mesne-profits  from  the  date  of  decree  to 
the  date  of  possession,  to  be  assessed  in  exe- 
cution of  its  own  decree  by  the  Court  of 
execution,  which  may  render  it  necessary 
to  have  another  local  investigation  as  to  the 
value  of  the  land  made  by  a  different  local 
Ameen  ?  It  appears  to  me  that  such  a  pro- 
ceeding wouM  be  highly  inconvenient  and 
vexatious.  I  think  the  Court  was  not  bound 
to  award  mesne-profits  from  the  date  of  de- 
cree to  the  date  of  possession. 

The  words  of  Section  196  are  not  com- 
pulsory. They  are :  "  The  Court  may  pro- 
vide in  the  decree  for  the  payment  of 
mesne-profits  from  the  date  of  the  suit 
until  the  date  of  delivery  of  possession." 
It  is  not  contended  that  the  Court  is  bound 
to  award  mesne-profits  from  the  date  of 
suit  to  the  date  of  decree,  but  only  that  it  is 
bound  to  award  them  from  the  date  of  decree 
to  the  date  of  the  plaintiff's  obtaining  pos- 
session. 

The  question  then  arises,  was  the  High 
Court,  when,  in  1863,  it  reversed  the  deci- 
sion of  the  Zillah  Court,  and  gave  a  decree  for 
the  plaintiff  that  he  was  to  recover  pos- 
session, bound  to  award  mesne-profits  from 
the  date  of  the  decree  of  the  Lower  Court 
in  1859  to  the  date  on  which  the  plaintiff 
should  obtain  possession  under  that  decree, 
although  it  was  not  bound  to  award  mesne- 
profits  from  the  date  of  the  institution  of 
the  suit  in  1855  down  to  the  date  of  the 
decree  of  the  Zillah  Court  in  1859  ?  The 
contention  is  that  the  Court  was  bound  to 
award  mesne-profits  from  the  date  of  the 
decree  in  1859  down  to  the  time  of  the 
delivery  of  possession  under  the  decree  of 


tne  Appellate  Court,  though  it  was  not  bound 
to  award  mesne-profits  from  1855,  when  the 
suit  was  commenced,  to  1859,  when  the 
Lower  Court  dismissed  the  plaintiff's  suit 
for  possession.  It  appears  to  me  that  the 
Appellate  Court  was  not  bound  to  make  any 
such  decree,  and  that  the  fact  of  its  not  hav- 
ing made  any  such  decree  is  not  a  ground 
ror  holding  mat  the  plaintiff  is  not  entitled 
to  maintain  a  separate  suit  for  those  mesne- 
profits. 

L,  therefore,  appears  to  me  that  Section 
190  does  not  bar  the  plaintiff's  right  to 
recover  mesne  profits  for  the  period  of  six 
years  next  before  the  commencement  of  the 
suit,  and  that  his  suit  is  not  barred  by  Sec- 
tion 2,  Section  7,  or  Section  196  of  Act 
\  III  of  1859,  or  by  Section  1 1,  Act  XXIII. 
of  1861.  The  plaintiff  is  entitled  to  recover 
in  this  suit  the  mesne-profits  which  accrued 
due  during  the  period  of  six  years  next  before 
the  commencement  of  the  suit,  exclusive  of 
the  period  during  which  the  plaintiff  was  in 
possession. 

These  cases  will  be  sent  back  to  the  Divi- 
sion Bench  with  this  expression  of  our 
opinion.  The  plaintiff  will  recover  the  costs 
of  this  reference. 

Kemp,  y. — I  concur  with  the  Chief  Justice. 

Macphersoiiy  J, — I  also  think  that  the 
suit  is  not  barred  under  Section  7  or  Section 
196  of  Act  VIII.  of  1859.  or  under  Section 
1 1  of  Act  XXIII  of  1861 ;  and  it  was  not,  in 
my  opinion,  necessary  for  the  plaintiff,  if  he 
wished  ever  to  recover  wassilat,  to  ask  for  it, 
and  obtain  an  order  for  it  in  the  suit  which 
he  brought  for  possession. 

We  have,  in  the  discussion  of  this  matter, 
rather  lost  sight  of  one  part  of  the  question 
which  Mr.  Justice  Norman  referred  for  our 
decision  which  related  to  two  cases  which 
had  been  decided  by  Division  Courts. 

The  question  referred  was  "  whether, 
"  where  the  plaintiff,  in  a  suit  claiming  pos- 
"  session  with  wassilat  after  a  decree  against 
"  him  in  the  first  Court,  has  appealed  only 
"  on  the  question  of  possession,  and  obtained 
"  a  decree  for  possession  only,  without  any 
"  mention  of  wassilat,  and  afterwards  in 
"  execution  of  that  decree  obtains  possession 
"  of  the  land  so  decreed,  he  can,  in  a  fresh 
"  suit,  recover  wassilat  which  might  have 
"  been,  but  was  not,  adjudged  to  him  in  his 
"  former  suit."  The  two  decisions  which 
induced  the  learned  Judge  to  make  the 
reference  were  based  exclusively  upon  Sec- 
tion ?  of  Act  VIII.  of  1859. 
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•  So  fat' as  the  question  betore  us  arises 
upon  Section  2,  I  am  prepared  to  say  that  it 
appears  to  me  still  that  my  decwon  in  the 
case  reported  in  10  Weekly  Reporter,  page 
486  (the  facts  in  which  are  very  similar  to 
those  in  the  case  now  before  us),  was  right. 
What  I  decided  there  was  that,  substantially, 
the  question  of  wassilat  had  never  in  the 
suit  for  possession  been  in  issue  in  any 
Court,  and  had  never  been  adjudicated  upon, 
and  that,  therefore,  a  subsequent  suit  for 
wassilat  was  not  barred  under  Section  2. 
If  a  matter  has,  in  fact,  not  been  in  issue  or 
adjudicated  upon  before,  a  suit  in  respect 
of  it  cannot  be  barred  under  Section  2. 

Mitter,  y.—l  concur. 

Hobhouse,  J.— I  agree  in  the  answer  which 
is  proposed  to  be  given  to  the  question  before 
6s.  I  understand  that  that  question  sub- 
stantially is  whether  the  phiniiff  in  this 
case  is  entitled  to  mesne-profits  only  for  the 
years  1863  and  1864,  or  to  mesne-profits 
for  the  years  1859,  i860,  1861,  186a,  1803, 
and  1864. 

It  is  said,  as  I  understand  the  arguments, 
first,  that  the  plaintiff  is  not  entitled  to 
mesne-profits  for  the  year  *  863,  because  he 
did  not  include  those  mesne-profits  in  the 
suit  which  he  instituted  in  the  year  1855, 
that  is,  it  is  said  that  he  is  barred  by  the 
provisions  of  Section  7  of  the  Code  of  Civil 
Procedure,  because  he  did  not  include  the 
whole  of  the  claim  arising  out  of  his  cause 
of  action  in  1855.  Now,  it  seems  to  me 
that  he  did,  in  the  case  referred  to,  include 
the  whole  of  the  claim  which  arose  out  of 
his  cause  of  action.  That  claim  was  on  the 
one  hand  for  possession  of  the  land,  and  on 
the  other  hand  for  mesne-profits  accruing 
upon  that  land;  and  he  sued  for  mesne- 
profits  from  the  date  on  which  he  was  dis- 
possessed up  to  the  date  of  his  suit ;  and  it 
appears  to  me  that  that  was  the  whole  of 
his  claim  at  the  particular  time  when  he 
sued.  I  think,  therefore,  that  the  provi- 
sions of  Section  7  are  no  bar  to  the  claim. 


It  is  then  said  that  the  provisions  of  Sec- 
tion 196  of  the  Code  apply,  and  that 
thev  bar  the  claim;  and  that  is  put  upon 
the' ground  that  the  Court  was  bound  under 
the  provisions  of  that  Section  to  provide  in 
the  decree  for  the  payment  of  mesne-profits 
•on  the  land  in  suit  from  the  date  of  the  suit 
'--    *o  the  date  of  the  delivery  of  possession. 


Now,  the  words  of  that  Section  do  not  bind 
the  Court.  That  Section  does  not  say  that 
the  Court  shall  provide,  but  it  says  it  may 
provide  The  terms  are  distinctly  permissive, 
and  not  obligatory ;  and  unless  we  are  shown 
some  authority  or  some  reasons  why  those 
terms  should  be  deemed  obligatory,  which 
are  in  their  common  acceptance  obviously 
only  permissive,  I  think  those  terms  must  be 
taken  to  be  what  they  are  in  their  ordinary 
and  natural  construction,  that  is,  permissive. 
For  this  reason,  I  think  that  the  suit  is  not 
barred  under  the  provisions  of  Section  19.6  of 
the  Code  of  Civil  Procedure 

Neither,  in  my  judgment,  is  the  suit  barred 
by  the  application  of  the  provisions  of  Section 
11,   Aft  XXIII.   of  1 86 1.     The   contention 
upon  that  Section  is,  as  I  understand  it,  that 
inasmuch  as  the  amount  of  mesne-profits  for 
which  there  is  the  present  contention  before 
us  were  the  mesne-profits  which   were  pay- 
able in  respect  of  the  subject-matter  of  the 
suit  between  the  date  of  the  institution  of 
the  suit  and  the  execution   of  the   decree, 
therefore,  any  question  as  regards  these  mesne- 
profits  was  a  question  which  could  alone  be 
tried  and  determined  by  the  Court  executing 
the  decree  (that  is,  the  Court,  in  the  present 
instance,  which  passed  the  decree  in  1863); 
and   not,   under  the  words  of  the  Act?  by 
another  Court  in  a  regular  suit.     But  that  is 
a  question  which,  it  seems,  has  already  been 
determined  by  the  judgment  of  the  Full  Bench 
which  the  learned  Chief  Justice  has  quoted. 
By  that  judgment,  as  I  understand  it,  it  was 
held  that,  when  the  decree  itself  was  silent 
as  to  any  mesne-profits  payable  at  the  time, 
to  which  the  words  of  the  Section  which  I 
have  quoted  refer,  then  the  Court  which  was 
executing  the  decree  could  not  declare  the 
amount  of  any  such  mesne-profits,  and  could 
not  award  them.     I  think,  therefore,  for  these 
reasons,    that   the    suit   is    not    barred    by 
the   provisions   of  Section  11,  Act  XXIII. 

of  1861. 
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The  13th  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
F.   B.   Kemp,   A.   G.   Macpherson,    and 
Dwarkanath  Mitter,  Judges. 

Mahomedao  Law  —  Pre-emption  —  Hindoo 

purchaser. 

Case  No.  512  of  1868. 

Special  Appeal  from  a   decision   passed  by 
the    Additional    Subordinate    Judge    of 
Dacca,  dated  the  rjth  December  1867,  re- 
Versing  a  decision  of  the  Moonsiff  of  that 
District ,  dated  the  25th  February  i86j. 

Furman  Khan  (Plaintiff),  Appellant, 

versus 

Bhurut  Chunder  Shah  Chowdhry  and  others 
(Defendants),  Respondents. 

Mr.  J.  W.  B.  Money  and  Baboo  Poorno 
Chunder  Shome  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

Case  No.  2543  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ijth 
August  1868,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District, 
dated  the  jisl  August  1866. 

Shaikh  Koodrutoollah  (Plaintiff),  Appellant, 

versus 

Mohinee  Mohun  Shaha  and  others 
(Defendants),  Respondents. 

Mr.  G.  A.  Twidale  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

Case  No.  2821  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  4th  September  1868,  reversing  a  de- 
cision of  the  Subordinate  Judge  of  that 
District,  dated  the  rjth  January  1868. 

Ram  Coomar  Roy  (Plaintiff),  Appellant, 

versus 

Jan  Mahomed  (Defendant),  Respondent. 
Vol.  XIII 


Baboos  Romesh   Chunder  Mitter  and  Issur. 
Chunder  Chuckerbutiy  for  Appellant    .    \ 

Mr.   C.  Gregory  and  Batyo  Bykuntnath    ' 
Paul  for  Respondent. 

• 

Held  (by  Peacock,  C.  J.,  and  Kemp  and  Dwarkanath 
Mitter,  J  J.)  that,  where  no  local  custom  exists  with 
regard  to  pre-emption  amongst  Hindoos, the  Mahomedan 
Law  of  pre-emption  on  the  ground  of  co-partnership  or, 
of  vicinage  does  not  apply  when  the  person  claiming 
the  right  of  pre-emption  and  the  vendor  are  Maho* 
medans  and  the  purchaser  is  a  Hindoo. 

Held  by  Norman  and  Macpherson,  J  J .,  contra. 

The  first  of  these  cases  was  referred  to  the 
Full  Bench  by  Glover,  J.,  with  the  follow- 
ing remarks: — 

The  question  proposed  to  the  Full  Bench 
in  this  reference  is  :  M  When  no  local  custom 
exists  with  regard  to  pre-emption  amongst 
Hindoos,  can  a  Mahomedan  pre-emptor  be 
deprived  of  his  right  of  pre-emption  at 
against  a  Mahomedan  vendor,  because  that 
vendor  chooses  to  sell  to  a  Hindoo." 

The  point  arose  in  a  special  appeal  from 
Dacca,  heard  by  Mr.  Justice  Louis  Jacksori 
and  myself  in  December  last,  and  it  was 
argued  for  the  special  appellant  that  the  Furl 
Bench  decision  of  the  28th  September  1863, 
Fukeer  Kowal  versus  Shaikh  Emambuksh 
(Special  Number,  Weekly  Reporter  143^ 
did  not  apply  to  this  case,  and  that  the  two 
decisions  in  which  the  point  was  decided, 
viz.,  Munwar  Ali  versus  Syed  Azhurood- 
deen  (5  Weekly  Reporter  270),  and  Sheraj 
Ali  Chowdhry  versus  Rumzan  Bebee  (8 
Weekly  Reporter  204),  were  bad  in  law; 
that  the  right  of  pre-emption  belonged  in- 
alienably by  Mahomedan  Law  to  all  Mus- 
sulmans wherever  located,  without  reference 
to  custom,  and  that  a  Mahomedan  pre- 
emptor  could  not  be  cheated  out  of  his 
right,  merely  because  his  Mahomedan  vendor 
chose  to  sell  the  property  to  a  Hindoo,  for 
the  purpose  of  defeating  his  claim  as 
shuffee. 

Mr.  Justice  Louis  Jackson  was  of  opinion 
that  the  special  appellant's  contention  was 
correct,  and  that,  as  the  point  was  one  of 
great  importance  to  all  Mahomedans,  It 
should  be  referred  to  a  Full  Bench  for  an 
authoritative  ruling.  It  was  intended  at 
the  time  that  Mr.  Justice  Jackson,  who  was 
inclined  to  think  favorably  of  the  special 
appellant's  claim,  should  write  the  referring 
order. 

1,  of  course,  as  junior  Judge,  can  make 
no  objection  to  the  case  being  referred,  nor 
indeed  do  I  desire  to  do  so.     1  quite  concur 
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at  to  the  importance  of  the  principle  involv- 
ed, and  wish  to  see  it  authoritatively  set- 
tled, though  I  am  not  at  present  prepared  to 
admit  that  the  ^decisions  in  the  two  cases 
noted,  in  both  of  which  I  took  part,  were 
wiong. 

As  Mr.  Justice  Jackson  is  away  on  leave, 
and  as  the  case  could  not  be  allowed  to 
Stand  over  till  his  return,  having  been  al- 
ready a  very  long  time  pending,  1  refer  it 
to  the  Full  Bench  accordingly,  with  the 
Opinion  above  adverted  to. 

The  second  case  was  referred  to  the  Full 
Bench  by  L.  S.  Jackson  and  Markby, 
J  J;  with  the  following  remarks : — 

Jackson,  J, — I  think  the  point  which 
arises  in  this  case  having  arisen  in  another 
ease  which  has  been  referred  to  a  Full  Bench 
lor  a  decision  of  that  point,  this  case  should 
also  go  before  the  Full  Bench,  in  order  to  a 
decision  of  the  same  point,  namely,  whether 
a  Mahomedan,  who  sues  to  enforce  the  right 
of  pre-emption  which  he  would  have  had  in 
respect  of  property  by  reason  of  vicinage  or 
co-partnership,  if  such  property  had  been 
Conveyed  by  the  vendor  to  a  Mahomedan,  is 
debarred  from  enforcing  such  right,  where 
the  purchaser  is  other  than  a  Mahomedan. 

The  tost  case  was  referred  to  the  Full 
Bench  by  Norman  and  E,  Jackson,  J  J., 
with  the  following  remarks : — 

Norman,  J. — It  seems  to  us  that  this 
question  ought  to  be  referred  to  a  Full 
Bench, 

In  this  case  the  vendor,  Syed  Mahomed, 
seas  possessed  of  i  anna  and  7%  gundahs  of 
an  estate  called  Koy  Kooree  in  the  District 
of  Rungpore.  He  sold  that  property  to  one 
Anunto  Mohun,  on  which  his  co-sharer,  Jan 
Mahomed,  who  was  possessed  of  the  remain- 
ing 4  annas  and  odd  gundahs  of  the  same 
estate,  claimed  the  right  of  pre-emption. 

The  Judge  has  remanded  the  case  to  the 
first  Court  in  order  that  the  issue  may  be 
tried  whether  the  custom  of  pre-emption 
prevailed  in  the  District  of  Rungpore,  so  as 
to  include  such  a  case  as  the  present. 

It  appears  to  us  that  the  question  should 
be  considered  by  a  Full  Bench  of  this  Court, 
whether  whentthe  plaintiff  claiming  pre-emp- 
tion and  the  vendor  are  both  Mahomedans, 
the  Mahomedan  Law  of  pre-emption  does 
not  apply.  There  are  decisions  to  the  con- 
trary. We  understand  that  the  same  point 
has  been  referred  by  another  Bench. 


The  following  are  the  judgments  of  the 
Full  Bench  :— 

Miiter,  J. — The  question  to  be  determined 
in  these  cases  is,  whether  in  a  district,  the 
Hindoo  inhabitants  of  which  have  not  adopt- 
ed the  Mahomedan  custom  of  pre-emption, 
a  Mahomedan  is  entitled,  either  upon  the 
ground  of  vicinage  or  co-parceny,  to  en- 
force a  right  of  pre-emption  against  a 
Hindoo  purchaser  from  a  Mahomedan  ven- 
dor. I  am  of  opinion  that  this  question 
ought  to  be  answered  in  the  negative. 

For  the  purpose  of  arriving  at  a  correct  so- 
lution of  this  question,  it  is  necessary  first  of 
all  to  ascertain  the  law  upon  which  that  solu- 
tion ought  to  be  based.  That  the  Mahomedan 
Law  is  not  the  law  of  the  land  is,  I  believe, 
a  proposition  beyond  all  dispute;  and  it 
follows,  therefore,  that  the  mere  fact  that 
the  subject-matter  of  this  suit  is  immoveable 
property  is  no  ground  whatever  for  holding 
that  it  is  necessarily  governed  by  the  pro- 
visions of  the  Mahomedan  Law,  as  the  law 
of  the  place  in  which  that  property  is  situat* 
ed.  If,  therefore,  we  are  at  all  bound  to 
apply  the  Mahomedan  Law  of  pre-emption 
to  a  case  of  this  description,  it  must  be 
either  because  the  application  of  that  latf 
has  been  made  obligatory  upon  us  by  some 
positive  legislative  enactment,  or  because 
the  principles  upon  which  it  is  founded  are 
so  eminently  consistent  with  those  of  justice, 
equity,  and  good  conscience,  that  the  Courts 
of  this  country  are  by  their  very  constitu- 
tion bound  to  follow  them  in  the  absence  of 
any  express  legislative  declaration  to  the 
contrary. 

Section  9,  Regulation  VII.  of  1832,  how- 
ever, appears  to  me  to  be  conclusive  on  this 
point.     That  Section  runs  as  follows  : — 

"  It  is  hereby  declared  that  the  above  rules 
are  intended  and  shall  be  held  to  apply  10 
such  persons  only  as  shall  be  bond-fide  pro- 
fessors of  those  religions  at  the  time  of  the 
application  of  the  law  to  the  case,  and  were 
designed  for  the  protection  of  the  rights  of 
such  persons,  not  for  the  deprivation  of  the 
rights  of  others.  Whenever,  therefore,  in 
any  civil  suit,  the  parties  to  such  suit  may 
be  of  different  persuasions,  when  one  party 
shall  be  of  the  Hindoo  and  the  other  of  the 
Mahomedan  persuasion,  or  where  one  or 
more  of  the  parties  to  the  suit  shall  not  be 
either  of  the  Hindoo  or  Mahomedan  persua- 
sion, the  laws  of  those  religions  shall  not  be 
permitted  to  operate  to  deprive  such  party 
or  parlies  of  any  property  to  which  but  for 
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the  operation  of  such  laws  they  would  have 
Been  entitled.  In  all  such  cases,  the  decision 
shall  be  governed  by  the  principles  of  justice, 
equity ',  and  good  conscience." 

Now,  the  present  suit  is  admittedly  a  suit 
of  a  civil  nature,  and  it  is  also  a  suit  the 
parties  to  which  are  of  different  religious 
persuasions.  Under  such  circumstances,  it 
is  perfectly  clear  that  the  decision  of  such  a 
suit  must  be  governed  by  the  Section  above 
referred  to,  and  that  Section  not  only  re- 
quires that  we  should  follow  the  rule  of 
justice,  equity,  and  good  conscience  as  our 
only  guide  in  cases  of  this  description,  but 
it  absolutely  forbids  us  to  apply  the  Hindoo 
or  the  Mahomedan  Law  to  those  cases,  if  we 
And  that  the  result  of  such  application 
would  be  to  deprive  any  one  of  the  parties 
of  a  property  to  which  he  would  have  been 
otherwise  entitled. 

This,  then,  being  the  law  upon  which  our 
decision  ought  to  be  based,  let  us  see  first  of 
all  whether  the  effect  of  our  allowing  the 
'Mahomedan  Law  of  pre-emption  to  operate 
in  this  case  would  be  to  deprive  the  Hindoo 
purchaser  of  a  property  to  which  he  would 
have  been  entitled  but  for  the  operation  of 
that  law  ;  and  in  the  next  place,  whether  the 
provisions  of  that  law  are  so  consistent  with 
the  principles  of  justice,  equity,  and  good 
conscience,  that  we  are  bound  to  administer 
them,  without  any  reference  whatever  to 
the  religious  persuasions  of  either  of  the  con- 
tending parties. 

If  the  first  of  these  two  questions  is  an- 
swered in  the  affirmative,  it  would  be  useless 
to  proceed  with  the  second;  for  it  is  clear 
that,  however  just  and  reasonable  the  Maho- 
medan Law  of  pre-emption  might  be  in  it- 
self, it  would  be  not  only  contrary  to  the 
rule  of  justice,  equity,  and  good  conscience 
which  we  are  bound  to  follow  in  all  such 
cases,  but  also  to  the  positive  injunctions 
of  the  Legislature,  if  we  allow  that  law 
to  defeat  the  vested  rights  of  an  indivi- 
dual who  is  under  no  legal  or  moral  obli- 
gation to  obey  it.  If,  on  the  other  hand, 
the  first  question  is  answered  in  the  nega- 
tive, we  shall  have  still  to  proceed  with 
the  solution  of  the  second ;  for  unless  we 
find  that  the  Mahomedan  Law  of  pre-emption 
is  in  strict  conformity  with  the  principles  of 
justice,  equity,  and  good  conscience,  we  have 
no  right  whatever  to  enforce  it  against  a 
Hindoo,  who  is,  as  I  have  already  observed, 
nnder  no  legal  or  moral  obligation  to  abide 
by  it.    Both  these  questions,  however,  are 


inseparably  connected  with  each  other,  and 
the  answer  to  both  of  them  entirely  depends 
upon  the  nature  of  the  right  of  pre-emption 
under  the  Mahomedan  Law.  If  that  right  is 
founded  on  an  antecedent  defect  in  the  titHS 
of  the  vendor,  that  is  to  say,  on  a  legal  dfe* 
ability  on  his  part  to  sell  his  property  to  a 
stranger  without  giving  an  opportunity  to  hi* 
co-parceners  and  neighbours  to  purchase  it  ta 
the  first  instance,  those  co-parceners  and 
neighbours  are  fully  entitled  to  ask  the 
Hindoo  purchaser  to  surrender  the  property; 
for  although  as  a  Hindoo  he  is  not  neces* 
sarily  bound  by  the  Mahomedan  Law,  he  was*, 
at  any  rate,  bound  by  the  rules  of  justice* 
equity,  and  good  conscience  to  enquire  into 
the  title  of  his  vendor,  and  that  very  rale 
also  requires  that  we  should  not  permit  him 
to  retain  a  property  which  his  vendor  had 
no  power  to  sell.  If,  on  the  contrary,  it  can 
be  shown  that  there  was  no  such  defect  ia 
the  title  of  the  vendor,  or,  in  other  worlds* 
that  he  was  under  no  such  disability  even 
under  the  Mahomedan  Law  itself,  it  would 
follow,  as  a  matter  of  course,  that  there  was 
no  defect  in  the  title  of  the  purchaser,  at 
the  time  of  its  creation,  and  it  would. be, 
therefore,  contrary  to  the  express  provisions 
of  Section  9,  Regulation  VII.  of  1832,  to 
deprive  him  of  a  property  which  has  already 
become  his,  by  the  application  of  a  law  which 
per  se  has  no  obligatory  force  upon  him. 

Now,  so  far  as  I  can  judge  of  the 
Mahomedan  Law  of  pre-emption  from*  the 
materials  within  my  reach,  it  appears  to  me 
to  be  perfectly  clear  that  a  right  of  pre-emp* 
tion  is  nothing  more  than  a  mere  right  of  re- 
purchase, not  from  the  vendor,  but  frdm  the 
vendee,  who  is  treated  for  all  intents  and 
purposes  as  the  full  legal  owner  of  the  pro- 
perty which  is  the  subject-matter  of  that 
right.  There  is  nothing  whatever  in  the 
Mahomedan  Law,  so  far  as  I  am  aware  of, 
which  imposes  upon  any  one  the  obligation 
of  making  the  first  offer  to  his  neighbour,  or 
co-parcener,  before  he  can  sell  his  property 
to  a  stranger ;  nor  is  there  anything  to 
show  that  the  right  of  pre-emption  is  based 
upon  any  such  obligation,  the  non-fulfilment 
of  which  would  prevent  the  stranger  from 
acquiring  a  complete  and  valid  title  in  the 
property  by  virtue  of  his  purchase.  On 
the  contrary,  I  find  it  clearly  laid  down  by 
the  Mahomedan  lawyers  themselves  that  it 
is  an  extremely  feeble  right,  which  comes 
into  existence  for  the  first  time  after  the 
full  legal  title  has  already  passed  to  the 
purchaser  by  the  sale,  and  that  it  is  based 
upon  considerations  arising  not  from  any 
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defect  of  title  in  the  purchaser  or  in  the 
vendor,  but  from  the  inconvenience  to  which 
the  pre-emptor  would  be  subjected,  if  a 
stranger  were  allowed  to  retain  a  property 
which  is  situated  in  his  neighbourhood,  or 
in  which  he  is  interested  as  a  co-parcener. 
These  remarks  appear  to  me  to  be  fully 
borne  out  by  the  following  passages  in  the 
Hedaya : — 

"  And  certainly  a  greater  regard  is  due  to 
"  the  partner  than  to  the  stranger,  since  the 
?'  vexation  that  would  ensue  to  the  partner 
"  from  forcing  him  to  abandon  a  place 
-"  which  from  long  residence  may  have  ac- 
*'  quired  his  affections  would  doubtless  be 
"  greater  than  that  to  which  the  stranger 
"  is  subjected ;  for  although  he  may  be  thus 
f1  dispossessed  contrary  to  his  inclination 
*'  of  a  property  over  which  he  has  acquired 
"  a  right  by  purchase,  yet  still  the  griev- 
ft  ance  ts  but  inconsiderable  since  he  is  not 
•'•  dispossessed  without  receiving  a  due  ton- 
"  sideration." — Volume  III.,  page  563. 

"The  privilege  of  shuffa  is  established 
ff  after  the  sale." — Same  Volume,  page  568. 

"  The  right  of  shuffa  is  not  established 
*"  until  the  demand  be  regularly  made  in 
the  presence  of  witnesses,  and  it  is  re- 
quisite that  it  should  be  made  as  soon  as 
possible  after  the  sale  is  known ;  for  the 
41  right  of  shuffa  is  but  a  feeble  right,  as  it 
4(  is  the  disseizing  another  of  his  property 
"  merely  in  order  to  prevent  apprehended 
u  inconvenience."  —  Same  Volume,  same 
page. 

.  "  When  the  demand  has  been  regularly 
"  made  in  the  presence  of  witnesses,  still 
"  the  shuffee  does  not  become  proprietor  of 
"  the  house  until  the  purchaser  surrenders 
u  it  to  him,  or  until  the  Magistrate  passes 
t(  a  decree  ;  because  the  purchaser's  pro- 
**  perly  was  complete  and  cannot  be  trans- 
u furred  to  the  shuffee  but  by  his  own 
"'  consent  or  by  a  decree  of  the  Magistrate." 
r— Same  Volume,  same  page. 

"  But  if  possession  has  been  delivered  to 
"  the  purchaser,  the  taking  of  evidence 
*  against  the  vendor  is  not  sufficient,  he 
«'  being  no  longer  an  opponent,  for  having 
«*  neither  the  possession  nor  the  property,  he 
M  is  a  stranger." — Same  Volume,  page  572. 

"  Where  the  seller,  however,  is  in  pos- 
u  session  of  the  premises,  the  presence  of 
"  both  is  necessary ;  for  first  the  purchaser 
"  is  the  proprietor,  and  the  seller  the 
'.'  possessor ',  and  as  the  decree  of  the  Kazee 
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"  must  be  against  both,  both  must  be  pre* 
u  sent." — Same  Volume,  page  576. 

These   passages   conclusively  prove   that 
the   right  of  pre-emption  is   nothing  more 
than  a  mere  right  of  re-purchase  from  the 
purchaser,  who  is  recognized  for  all  intents 
and  purposes  as  the  full  legal  owner  of  the 
property  ;  that  it  is  a  right  which  arises  not 
from  any  antecedent  defect  of  title  in  the 
vendor,  but  comes  into  existence  after  the 
right  to  the  property  has  completely  passed 
to  the  purchaser ;  and  lastly,  that  it  is  a  right 
of  an   extremely   feeble   nature  solely  and 
exclusively    based    upon   considerations  Of 
"  apprehended  inconvenience  "   to  the  pre- 
emptor,  if  the  purchaser    is  not  compelled 
to  part  with  it  on  receiving  back  the  full 
amount  of  the  purchase-money   which  he 
had  paid  to  his  vendor.     Such,  then,  being 
the  nature  of  the  right  under  the  Mahome- 
dan  Law  itself,  and  the  simple  question  in 
all  such  cases  being,  as  the  Mahomedan  law- 
yers  have  themselves   put   it,   whether  the 
inconvenience  to  which  the  purchaser  would 
be  subjected  by  beMng  obliged  to  surrender 
a  property  over  which  he    has  acquired  a 
"  complete  title "    by    purchase    is    greater 
or  less  than  the    inconvenience  to    which 
the  pre-emptor   would  be  subjected  if  his 
claim  to  re-purchase  were  not  recognized, 
are  we  not  at  once  met  by  that  portion  of 
Section  9,  Regulation  VII.  of   1832,  which 
peremptorily  lays  down  that  we  should   ndtt 
in  any  civil  suit,  the  parties  to  which  are 
of    different    religious    persuasions,   permit 
the  law  of  the  Mahomedan  religion  to  oper- 
ate to  deprive   any  one  of  the  parties    tjb 
such  a  suit  of  a  property  to  which  he  would 
have  been  entitled  but  for  the  operation  of 
that  law?      And   is    it  not  perfectly   clear 
that  if  we  allow  the    Mahomedan   Law  of 
pre-emption  to  operate  in  this  case  the  in- 
evitable result  of  such  operation  would  be 
to  deprive  the  Hindoo   purchaser  of  a  pro- 
perty of  which  he  has  already  become    the 
full  legal  owner,  even  according  to  the  Ma- 
homedan Law   itself?    I   do  not  mean  for 
one  moment  to  say  that  we  are  absolutely 
prevented   from  applying  the  provisions  pf 
the  Hindoo  or  the  Mahomedan  Law  to  aur 
civil  suit  the  parties  to  which  are  of  differ-* 
ent  religious  persuasions.     On  the  contrary, 
those  provisions   have   been  frequently  ap- 
plied to  such   cases;    but  they   have  been 
properly    applied    to    those    cases   only    in 
which  it  was  distinctly  borne  in  mind  what 
the  Legislature  has  so  clearly  stated  in  the 
first  sentence  of  Section  9,  Regulation  VI J. 
of  1832,  namely,  that  the  rules  relating  |o 
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the  application  of  those  provisions  "  were 
designed  for  the  protection  of  the  rights 
of  such  persons"  (1.  e.t  of  the  bond  fide  pro- 
fessors of  those  religions)  "  and  not  for  the 
deprivation  of  the  rights  of  others." 

.  It  has  been  said  that  if  a  Mahomedan  sells 
a  property  to  a  Hindoo,  alleging  that  property 
to  be  his  under  the  Mahomedan  Law  of  In- 
heritance, and  if  the  real  heir  to  that  pro- 
pert)  brings  a  suit  against  the  purchaser 
upon  the  allegation  that  his  vendor  had  no 
right  to  it,  the  Mahomedan  Law  of  Inherit- 
ance is  the  only  law  upon  which  the  deci- 
sion of  such  a  suit  ought  to  be  based,  al- 
though the  parties  to  it  are  of  different 
religious  persuasions.  But  this  case  is  alto- 
gether distinct  from  the  one  now  before  us. 
It  is  perfectly  true,  that  in  the  former  case 
we  are  bound  to  look  to  the  Mahomedan 
Law  of  Inheritance  as  our  only  guide,  but 
we  are  to  do  so,  not  because  the  Maho- 
medan Law  has  by  itself  any  obligatory  force 
upon  the  Hindoo  purchaser,  but  because 
the  ends  of  justice  dictate  that  it  is  the 
only  law  by  which  the  rights  of  the  parties 
can  be  determined.  The  plaintiff  gets  the 
^benefit  of  that  law  because  we  are  bound 
to  protect  his  rights,  and  the  defendant  has 
no  right  to  complain  when  we  apply  that 
law  against  him,  because  by  doing  so,  we 
do  not  deprive  him  of  any  property  to 
which  he  would  have  been  otherwise  enti- 
tled, but  we  simply  declare  that  he  did  not 
acquire  any  property  by  virtue  of  his  pur- 
chase as  his  vendor  had  none  to  sell — a  de- 
claration which  is  beyond  all  question  per- 
fectly consistent  with  that  rule  of  justice, 
equity,  and  good  conscience  which  the  Legis- 
lature has  laid  down  for  our  guidance  in 
such  cases.  Indeed,  the  right  of  the  pur- 
chaser in  such  a  case,  if  any,  is  entirely 
based  upon  the  Mahomedan  Law,  and  it  is 
by  appealing  to  the  provisions  of  that  law 
that  he  can  pretend  to  make  out  that  right, 
for  there  is  no  other  law  upon  which  he  can 
fall  back. 

The  present  case,  however,  stands  on 
quite  a  different  footing.  It  is  true  that  the 
#arty  from  whom  the  respondent  made  his 
purchase  was  bound  by  the  Mahomedan 
Law,  which  was  the  law  of  his  religion  ; 
but  that  law  did  not  prevent  the  respondent 
from  acquiring  a  complete  and  valid  title  by 
virtue  of  his  purchase.  If,  therefore,  after 
he  has  already  acquired  such  a  title,  we 
are  to  apply  the  Mahomedan  Law  against 
him,  we  deprive  him  of  a  property  to  which 
lie  would  have  been  entitled   but  for  the 


application  of  that  law,  and  this  we  are 
strictly  forbidden  to  do  by  the  express  pn*- 
visions  of  the  Section  to  which  reference 
has  been  so  often  made. 

In  order  to  point  out  clearly  the  nature 
of  the  right  of  pre-emption  under  the 
Mahomedan  Law,  we  have  only  to  contrast  it 
with  the  right  which  the  member  of  a  joint 
undivided  Hindoo  family  possesses  against 
the  other  members  of  that  family  under  the 
Mitakshara.  By  the  latter  law,  every 
member  of  a  joint  undivided  Hindoo  family 
has  a  positive  right  of  veto  against  the  other 
members  if  they  are  about  to  dispose  of 
their  undivided  shares  in  the  joint  property 
either  by  sale,  gift,  or  otherwise ;  and  every 
such  disposition  is  absolutely  null  and  void 
if  made  without  his  consent.  The  Mahome- 
dan Law,  on  the  other  hand,  allows  the  right 
of  pre-emption  to  come  into  operation  only 
in  the  case  of  a  sale,  and  it  nowhere  recog- 
nizes any  right  of  veto  in  the  pre-emptor. 
In  the  former  case,  there  is  a  positive  legal 
disability  on  the  part  of  the  member  of  a 
joint  undivided  Hindoo  family,  which  pre- 
vents him  from  conveying  a  valid  title  to 
the  purchaser  without  obtaining  the  consent 
of  his  co-parceners,  and  if  the  purchaser 
chooses  to  purchase  without  such  consent, 
he  does  so  at  his  own  risk  and  peril.  Sup- 
pose that  the  purchaser  happens  to  be  a 
Mahomedan,  and  a  suit  is  brought  against 
him  by  the  co-parceners  of  his  Hindoo  vendor, 
for  the  purpose  of  setting  aside  the  purchase, 
the  ends  of  justice  and  equity  would  certain- 
ly require  that  we  should  look  to  the  Hindoo 
Law  for  the  purpose  of  determining  the  re- 
spective rights  of  the  parties ;  and  when  we 
apply  the  provisions  of  that  law  to  such  a 
case,  we  do  not  consult  the  mere  conveni- 
ences of  the  parties,  but  we  simply  protect 
the  rights  of  the  Hindoo  co-parceners  with- 
out depriving  the  Mahomedan  purchaser  of 
any  property  to  which  he  would  have  been 
otherwise  entitled ;  for  he  has  no  property 
to  be  deprived  of  as  there  was  none  which 
his  vendor  could  sell,  and  none,  therefore, 
which  could  pass  to  him  by  virtue  of  his 
purchase.  The  Mahomedan  Law,  on  the 
contrary,  far  from  imposing  any  such  disabi- 
lity upon  the  vendor,  expressly  sanctions 
various  tricks  and  artifices  by  which  the 
right  of  pre-emption  can  be  absolutely 
defeated.  I  shall  have  occasion  hereafter 
to  refer  to  these  tricks  and  artifices  in 
dealing  with  the  second  question  which  I 
proposed  at  the  commencement  of  this  dis- 
cussion ;  but  I  wish  to  refer  to  them  in  this 
place  merely  for  the  purpose  of  showing  that, 
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if  the  founders  of  the  Mahomedan  Law  had 
4he  least  intention  of  establishing  the  right 
of  pre-emption  upon  a  positive  obligation 
on  the  part  of  the  vendor  not  to  sell  his 
property  to  a  stranger  without  making  the 
first  offer  to  his  neighbours  and  co-parceners, 
ihey  could  not  have,  at  the  same  time, 
allowed  that  obligation  to  be  evaded  by 
tricks  and  artifices,  which,  to  say  the  least 
of  them,  would  be  on  such  a  hypothesis 
nothing  but  fraudulent.  This  argument 
becomes  almost  insurmountable  when  we 
reflect  that  the  Mahomedan  Law  itself  is 
essentially  based  upon  the  Mahomedan 
religion,  and  it  is  almost  incredible  that  the 
professors  of  that  law,  who  are  notorious 
tor  the  tenacity  with  which  they  adhere  to 
the  tenets  of  their  creed,  should  have,  after 
having  imposed  a  legal  obligation  upon  the 
vendor,  and  thereby  made  it  almost  equal  to 
a  religious  obligation,  allowed  him  to  get  rid 
of  that  obligation  by  fraudulent  devices, 
which  upjn  such  a  supposition  they  could 
not  but  have  regarded  as  positively  sacri- 
legious. 

Now,  as  to  the  second  question,  namely, 
whether  the  provisions  of  the  Mahomedan 
Law  of  pre-emption  are  so  consistent  with 
justice,  equity,  and  good  conscience,  that  we 
are  bound  to  administer  them  irrespective 
of  any  considerations  arising  from  the 
difference  in  the  religious  persuasions  of  the 
parties  to  this  litigation.  I  have  already 
observed  that  the  determination  of  this  ques- 
tion would  be  perfectly  unnecessary  if  the 
first  question  is  answered  in  the  affirmative  ; 
and  as  I  believe  that  I  have  already  shown 
that  the  first  question  does  not  admit  of 
any  other  answer,  I  will  dismiss  the  second 
with  very  few  remarks.  A  Full  Bench  of 
this  Court  has  already  decided  that  a  Hindoo 
cannot  enforce  a  right  of  pre-emption 
against  a  Mahomedan  purchaser  from  a 
Mahomedan  vendor  in  a  district  the  Hindoo 
inhabitants  of  which  have  not  adopted  the 
Mahomedan  custom  of  pre-emption.  I  am 
far  from  saying  that  this  decision  has,  in 
any  manner,  settled  the  point  which  has 
been  referred  to  us  in  the  present  case;  nor 
do  I  mean  to  say  for  a  moment  that  the  con- 
verse of  every  true  proposition  is  necessari- 
ly true.  But  what  I  mean  to  say  is  that 
it  is  at  least  a  conclusive  authority  to  show 
that  there  is  nothing  in  the  Mahomedan 
Law  of  pre-emption  to  recommend  it  to  us 
upon  the  bare  abstract  ground  of  justice, 
equity,  and  good  conscience.  Whether  the 
Hindoo  inhabitants  of  the  district  in  which 


the  case  in  which  that  decision  was  passed 
arose,  had  adopted  the  Mahomedan  custom 
of  pre-emption   or    not    would    have  been 
perfectly  immaterial,  if  the  Court  had  found 
that   the   Mahomedan   Law   of  pre-emption 
was   strictly   consistent  with   the   principles 
of   justice,   equity,   and    good    conscience ; 
for  in  that  case  the  Court  would  have  been 
bound   to   follow   that   law,    not   because  it 
was   the  law  of  the  Mahomedans,  but  be- 
cause   it    was    identical    with    that   rule  of 
justice,  equity,  and  good  conscience  which 
it  is  bound  to  administer  in  all  cases  in  the 
absence  of  any  positive  legislative  provision 
to  the  contrary.     But  it  is  needless  to  dwell 
any  further   upon   this   point.     The   Maho- 
medan Law  itself,  as  I  have  already  shown, 
puts  the  right  of  pre-emption  entirely  upon 
considerations    of    "apprehended    inconve- 
niences "  to  the  pre-emptor  ;  but  the  value  of 
such  considerations  is  absolutely  null  before 
a   Court   of   Equity,  when  it  finds  that  the 
necessary  consequence  of  acting  upon  them 
would  be  to  deprive  a  person  of  a  complete 
and    valid    title    which    has    been   already 
vested    in   him  by  the  laws  of  his  country. 
The  artifices  sanctioned  by  the  Mahomedan 
Law  for  the  purpose  of  defeating  the  right 
of  pre-emption   conclusively   show  that   the 
right   itself,   as   recognized   by   that  law,  is 
so  extremely  feeble  and  imperfect  that  no 
Court  of  Equity  ought  to  enforce  it  against 
a  person  who  is  under  no  legal  or  moral 
obligation  to  obey  that  law.     It  may  be  said 
that,  if  the  feeble  and  imperfect  nature  of 
the  right  is  a  sufficient  ground   for  its   re- 
jection by  a  Court  of  Justice,  such  a  right 
ought  not  to  be  enforced  in  any  case,  even 
though  the  parties  to  it  are  both  of  them 
Mahomedans,  or  both  of  them  Hindoos  who 
have   adopted  the   Mahomedan    custom    of 
pre-emption.     But   the   answer  to   this   ob- 
jection   is   very    plain.     In   the    first  place, 
an   uninterrupted    series   of   decisions  have 
laid  down  that  this  right  should  be  enforced 
as  between  Mahomedans,  and  also  as  between 
Hindoos  who  have  adopted  the  Mahomedan 
custom  of  pre-emption.     The  law  on  these 
points  has  been  settled  by  a  uniform  coarse 
of  decisions,  and  it  is  no  longer  open  to  us 
to  question  it  at  such  a  late  period  of  time. 
Then  again  imperfect  as  the  right  may  be, 
those  who  have  voluntarily  accepted  the  law 
by  which  that  right  is  recognized  have  no 
reason  to  complain  if  it  is  enforced  as  be- 
tween themselves,  and  what  the  purchaser 
loses  in  one  case  he  may  gain  in  other  cases 
on   the   strength   of  a  similar  right,  if  the 
parties  to  those  cases  happen  to  be  of  the 
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same    persuasion    with    himself,    or    have 
adopted  the  same  custom  as  he  has  done. 

In  the  present  case,  however,  even  this 
ground  is  wanting;  for  if  we  decide  this 
case  against  the  Hindoo  purchaser,  and  there- 
by deprive  him  of  a  property  which  has 
already  become  his  by  the  laws  of  his  coun- 
try, we  must  bear  in  mind  that  we  have  al- 
ready decided  that,  so  far  as  he  is  concerned, 
be  will  never  be  able  to  enforce  any  right  of 
pre-emption,  even  though  a  Mahomedan 
should  choose  to  purchase  %  part  of  his 
family-house  from  one  of  his  co-parceners. 
So  long  as  this  country  was  under  the  Ma- 
homedan government,  the  right  of  pre-emp- 
tion was  extended  to  all  classes  of  persons 
without  any  distinction  of  creed,  colour,  or 
birth,  inasmuch  as  no  such  distinction  was 
recognized  in  that  respect  by  the  Mahome- 
dan Law,  which  was,  in  fact,  the  law  of  the 
land.  But  now  that  the  Mahomedan  Law 
ha9  ceased  to  be  the  law  of  the  country  it 
seems  to  me  to  be  manifestly  unjust  and 
inequitable  that  we  should  enforce  the  Ma- 
homedan Law  of  pre-emption  against  a  Hin- 
doo, without  giving  him  the  benefit  of  that 
law  in  other  cases  in  which  he  would  like 
to  stand  in  the  position  of  a  pre-emptor. 
No  doubt,  if  the  ends  of  justice  and 
equity  require  that  this  should  be  done, 
let  it  be  done  by  all  manner  of  means ;  but 
I  believe  that  I  have  already  shown  that 
we  are  positively  forbidden  by  the  Legis- 
lature itself  to  introduce  the  Mahomedan 
Law  of  pre-emption  in  a  case  of  this  de- 
scription. 

It  has  been  argued  that,  if  two  persons 
jointly  purchase  a  piece  of  land,  and  cove- 
nant between  themselves  that  neither  of 
them  would  sell  his  share  in  the  land  to  a 
stranger  without  giving  an  opportunity  to 
the  other  to  purchase  it  in  the  first  instance ; 
and  if  a  stranger  purchases  such  a  share 
with  notice  of  the  covenant,  he  would  be 
certainly  bound  by  it  before  a  Court  of 
Equity.  But  there  is  no  real  analogy  be- 
tween this  case  and  the  present.  In  the 
first  place,  where  is  the  privity  between  the 
vendor  and  the  pre-emptor  in  the  pre- 
sent case?  It  is  true  that  they  are  both 
Mahomedans,  and  as  such  bound  by  the  Ma- 
homedan Law ;  but  they  might  have  ac- 
quired their  respective  interests  without 
any  reference  to  each  other,  and  neither 
of  them  would  have  any  right  in  that  case  to 
charge  the  other  with  any  breach  of  faith,  if 
the  latter  were  to  use  his    own    property 


without  interfering  with  the  rights  of  the" 
former.  Suppose  that  the  vendor  in  this 
case  had  changed  his  religion  before  or  at 
the  time  of  the  sale,  could  it  have  been 
still  contended  that  he  was  bound  by  the 
Mahomedan  Law  of  pre-emption,  and  that 
the  effect  of  that  law  was  to  create  a  per- 
manent covenant  between  him  and  hi* 
neighbours  and  co-parceners,  which  would 
at  all  times  prevent  him  from  selling  his 
property  to  any  one  he  liked,  without  their 
consent  and  sanction  ?  But  the  argument 
is  conclusively  refuted  by  the  fact  that  the 
Mahomedan  Law  itself  imposes  no  such  ob- 
ligation on  the  vendor,  but,  on  the  contrary, 
it  authorizes  him  to  defeat  any  claim  of  pre- 
emption which  his  neighbours  and  co-par- 
ceners might  choose  to  advance,  by  tricks 
and  artifices  which  could  not  but  have  been 
regarded  as  fraudulent  and  sacrilegious  if 
any  such  obligation  had  been  in  actual  ex- 
istence. Suppose  that  two  persons  were  to 
enter  into  a  covenant  like  the  one  assumed 
in  the  argument  in  question,  and  suppose 
also  that  there  was  a  clause  in  that  covenant 
to  the  effect  that  the  obligations  created 
thereby  could  be  evaded  by  tricks  and 
artifices  similar  to  those  recognized  by  the 
Mahomedan  Law  of  pre-emption,  would 
not  every  Court  of  Equity  treat  such  a  co- 
venant as  an  absolute  nullity?  And  would 
a'nybody  contend  for  one  moment  that  a  pur- 
chaser for  valuable  consideration  would  lose 
his  rights  by  such  purchase,  merely  because 
it  was  made  with  notice  of  such  a  covenant  ? 
I  think  that  there  can  be  but  one  answer  to 
both  these  questions. 

In  conclusion,  I  have  only  to  add  that,  so 
far  as  decided  cases  are  concerned,  they 
are  all  in  favor  of  the  view  which  I  have 
taken  in  this  case.  The  first  case  cited  in 
the  course  of  the  argument  which  is  re- 
ported in  Volume  I.,  Select  Reports,  page  350, 
is  too  obscurely  reported  to  be  relied  upon 
as  an  authority  on  either  side.  It  appears 
that  the  first  regular  suit  which  was  brought 
solely  upon  the  ground  .of  the  Maho- 
medan Law  was  dismissed  by  the  Provincial 
Court ;  and  we  further  find  that  there  was  a 
direction  in  the  second  suit  to  enquire  whe- 
ther the  Hindoos  of  the  place  had  adopt- 
ed the  Mahomedan  custom  of  pre-emption. 
Nothing  further  appears  from  the  printed 
report  on  the  point  of  custom,  and  it  is 
impossible  to  say  whether  the  Mahomedan 
Law  which  was  ultimately  applied  to  the 
case  was  so  applied  on  the  ground  of  custom 
or    otherwise.     The   cases    reported    in    5 
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Weekly  Reporter,  page  270,  in  6  Weekly 
Reporter,  page  250,  and  in  8  Weekly 
Reporter,  pages  240  and  446,  are  directly  in 
favor  of  my  view.  The  other  cases  that 
were  cited  in  the  course  of  the  argument 
have  no  bearing  upon  the  point  now  before 
us,  inasmuch  as  they  arose  in  districts  in 
which  the  Hindoos  have  adopted  the  Ma- 
homedan  custom  of  pre-emption. 

MacphersoHy  J . — In  my  opinion,  when  the 
person  claiming  the  right  of  pre-emption  is 
a  Mahomedan,  and  the  vendor  also  is  a  Ma- 
homedan,  the  right  is  not  defeated  by  the 
mere  fact  that  the  purchaser  is  a  Hindoo, 
even  although  it  is  not  proved  that  the  Ma- 
homedan Law  as  to  pre-emption  has  been 
adopted  as  a  custom  by  the  Hindoos  of  the 
district. 

The  point  referred  has  never  up  to  the 
present  time  been  authoritatively  decided 
by  any  Court. 

It  is  true  that  there  are  two  recent  cases 
in  which  it  has  been  held  that  there  is  no 
right  of  pre-emption  under  such  circum- 
stances. These  cases  are  Dewan  Munwar  AH 
versus  Syud  Azhurooddeen  Mahomed  (5 
Weekly  Reporter  270),  decided  by  Mr.  Jus- 
tice Trevor  and  Mr.  Justice  Glover,  and 
Sheraj  AH  Chowdhry  versus  Rumzan  Bibee 
(8  Weekly  Reporter  204),  decided  by 
Mr.  Justice  Kemp  and  Mr.  Justice  Glover. 
As  expressions  of  the  individual  opinions  of 
my  learned  colleagues,  these  decisions  are 
entitled  to  the  highest^  respect ;  but  as 
authorities,  their  importance  is  much  weaken- 
ed by  the  fact  that  no  reason  is  assigned  by 
the  learned  Judges  for  the  conclusion  at 
which  they  arrived,  save  one  which  was 
founded  upon  the  belief  that  a  state  of 
things  existed  which,  in  truth,  did  not 
exist. 

The  decision  in  Munwar  Ali's  case  rested 
solely  on  the  assumption  that  it  had  already 
been  decided  by  this  Court  in  the  case  of 
Fukeer  Raot  versus  Imam  Buksh  (Weekly 
Reporter,  Special  Number,  page  143),  that 
a  Mahomedan  has  not  the  right  of  pre- 
emption where  the  vendor  is  a  Mahomedan 
and  the  purchaser  a  Hindoo,  unless  it  is 
proved  that  the  pre-emption- law  has  become 
a  custom  of  the  district  among  Hindoos. 
And  in  Sheraj  AH  Chowdhry's  case,  the 
Court,  after  stating  that  the  Principal  Sudder 
Ameen  had  found  that  no  local  custom  had 
been  proved  whereby  Hindoos  of  the  dis- 
trict were  bound  by  the  Mahomedan  Law  of 
pre-emption,  said  :  "  Unless  such  custom  be 


"  proved,  this  Court  cannot  depart  from  the 
"  principles  laid  down  in  a  long  current 
"  of  decisions  that,  unless  a  prescriptive 
"  usage  and  local  custom  is  clearly  establish- 
"  ed,  a  Hindoo  defendant  is  not  bound  by  the 
"  Mahomedan  Law  in  a  case  involving  the 
"  right  of  pre-emption." 

Mr.  Money  has,  I  think,  shown  conclu- 
sively that  there  is  no  Current  of  decisions 
on  the  point  at  all ;  and  that  it  was  not 
even  touched  by  the  decision  in  Fukeer 
Raot's  case.  That  case  came  before  a 
Full  Bench,  the  question  referred  being, 
"  whether,  when  a  right  of  pre-emption  is 
"  claimed  and  admitted  among  Hindoos" 
the  exercise  of  the  right  is  to  be  regulated 
by  Mahomedan  Law.  The  Court  held  that, 
in  districts  where  the  existence  of  a  right 
or  custom  of  pre-emption  has  not  been  judi- 
cially noticed,  the  custom  will  be  matter  to 
be  proved,  and  that  the  custom,  when  it  ex- 
ists, must  be  presumed  to  be  co-extensive 
with  the  Mahomedan  Law  on  the  subject, 
unless  the  contrary  is  shown.  The  question 
of  a  Mahomedan's  right  of  pre-emption  as 
against  a  Hindoo  purchasing  from  a  Maho- 
medan was  never  alluded  to;  and  the  de- 
cision of  the  Full  Bench  has  absolutely  no 
bearing  upon  it.  It  is  clear  that  a  decision 
as  to  the  nature  of  the  right  in  a  case  in 
which  the  right  is  claimed  and  admitted  by 
Hindoos  has  nothing  whatever  to  do  with 
the  point  at  issue,  which  only  arises  when 
a  Mahomedan  claims  the  right,  the  vendor  is 
a  Mahomedan,  and  the  purchaser  is  a  Hin- 
doo, who  denies  the  existence  of  the  right. 
It  may  be  very  true  that  a  Hindoo  cannot 
claim  the  right  of  pre-emption  unless  he 
proves  that  by  custom  he  has  the  right,  and 
it  may  be  none  the  less  true  that,  when  a 
Hindoo  buys  from  a  Mahomedan,  another 
Mahomedan  may  have  the  right  of  pre-emp- 
tion as  against  him.  The  two  questions  rest 
on  wholly  distinct  principles. 

With  the  excepftea  of  two  cases  against 
a  Christian  purchaser,  to  which  I  shall 
hereafter  refer,  the  ..other  cases  which  are 
supposed  to  decide  that,  in  such  a  case 
as  the  one  before  }us,  the  plaintiff  must 
prove  the  existence  [of  a  custom  among 
Hindoos,  go  no  further  than  the  Full  Bench 
went  in  Fukeer  Raot'*  case. 

In     Indur     Nar^in     Chowdhry      versus 
Mahomed  Nazirooddeen  (1  Weekly  Report- 
er  234,  and   5  Weekly    Reporter    237),   I 
find  from  the  original  paper-books  to  which  . 
I  referred  during  the  course  of  the  argu-4 
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ment,  that  the  plaintiff  who  claimed  the 
right  of  pre-emption  was  a  Mahomedan, 
while  both  the  vendor  and  the  purchaser 
were  Hindoos.  And  such  also  was  the 
State  of  the  case  in  Jomeela  Khatoon  versus 
Pagul  Ram  (i  Weekly  Reporter  251)  and 
in  Madhub  Chunder  Nath  Biswas  versus 
Tarinee  Bewa  (5  Weekly  Reporter  279), 
in  which  last  case  the  judgment  commences 
by  stating  that  the  parties  to  the  suit  were 
Hindoos.  To  all  these  cases,  the  principle 
of  the  decision  in  Fukeer  Raot's  case 
applied,  and  it  was  properly  held  that  the 
custom  must  be  proved. 

In  the  case  of  Moonshee  Hubeebul 
Hossein  versus  Lai  la  Deokee  Nundun 
(Weekly  Reporter  for  1864,  page  74),  the 
facts  are  not  stated  with  sufficient  accuracy 
to  show  whether  it  bears  on  the  point  or 
not,  because  it  does  not  appear  whether  the 
vendor  was  a  Hindoo  or  a  Mahomedan. 
I  have  caused  search  to  be  made  for  the 
pagers  in  this  case  also,  but  I  find  that  the 
grounds  of  special  appeal  alone  remain  in 
the  Record-room,  and  they  give  no  inform- 
ation. As  it  stands,  the  case  is  valueless 
as  an  authority  one  way  or  other. 

There  remain  two  cases,  in  which  it  is  said 
that  the  question  has  been  expressly  de- 
cided. While  I  admit  they  come  very 
near  it,  I  doubt  whether  those  cases  do,  in 
truth,  decide  the  point  now  before  us.  In 
Baboo  Moheshee  Lall  versus  Christian  (6 
Weekly  Reporter  250),  and  the  same  case 
on  a  later  appeal  (8  Weekly  Reporter 
446),  Bayley,  Shumbhoonath  Pundit,  and 
Phear,  JJ.,  have  held  (in  a  suit  in  which 
the  person  claiming  the  right  of  pre-emption 
was  a  Hindoo,  the  vendor  a  Hindoo,  and  the 
purchaser  a  Christian)  that  the  right  does 
not  exist  as  against  a  Christian  in  the  ab- 
sence of  proof  that  the  Christians  of  the 
district  have,  as  well  as  the  Hindoos,  adopted 
the  custom.  No  doubt,  this  decision  very 
closely  approaches  the  question.  But  in- 
asmuch as  jt  is  only  by  reason  of  local 
custom  that  the  law  as  to  pre-emption  ever 
exists  among  Hindoos  as  part  of  their  law, 
the  right  having  no  existence  by  the  gene- 
ral Hindoo  Law,  it  appears  to  me  that  other 
considerations  are  introduced  into  the  case, 
and  may  have  weighed,  and  probably  did 
weigh,  with  the  Judges,  besides  those  which 
alone  exist  where  the  vendor  is  a  Maho- 
medan, and  the  claimant  is  also  a  Maho- 
medan. 

There  is  an  old  case,  Gholam  Nubbee 
Chowdhry    versus    Gour    Kishore    Roy    (1 

'  Vol,  XIII. 


Select    Reports,    2nd    edition,    page    467), 
which  is  relied  on  by  Mr.  Money  as  being 
an    authority    in   his   favor.     It    cannot   be 
said  to  be  exactly  an  authority  in  his  favor; 
but  so    far  as    anything    is  decided   in  it, 
it  is  by   no   means   adverse   to  him.     The 
parties  were  in  the  same  position  as  those 
before  us — a   Mahomedan   claimant  of  the 
right,  a  Mahomedan  vendor,  and  a  Hindoo 
purchaser.     The  question  as  to  whether  the 
purchaser,  being  a  Hindoo,  could  be  affected 
by   the   Mahomedan   Law   of    pre-emption, 
does  not  seem  to  have  been  expressly  raised. 
But,  on  the  facts,  the  claimant  was  declared 
by   the    Mahomedan    law-officers   and    the; 
Court   to    have    the    right    of   pre-emption, 
and  he  got  a  decree  accordingly.     The  case 
shows   that,  though  there  was  much  argu- 
ment and   discussion,  and  more  than  one 
suit,   it   never  was  suggested   that  the  fact 
of  the  purchaser  being  a  Hindoo  was  any 
protection  to  him. 

On  the  whole,  I  think  the  question  must  be- 
taken to  be  before  us  now  as  one  on  which 
practically  there  have  been  no  authoritative  * 
decisions. 

Looking  at  it  apart  from  any  express 
decisions  of  the  Courts,  it  appears  to  me  that, 
where  the  vendor  is  a  Mahomedan,  the 
right  of  pre-emption  may  exist  in  a  Maho- 
medan notwithstanding  that  the  purchaser 
is  a  Hindoo,  and  nothwithstanding  that  no' 
adoption  of  the  law,  so  as  to  make  it  a 
custom  of  the  Hindoos  of  the  district,  is 
shown.  And  I  think  this  is  so,  whether  the 
right  is  claimed  on  the  ground  of  partner- 
ship or  on  the  ground  of  vicinage. 

Treating  the  matter  as  one  of  pure 
Mahomedan  Law,  it  cannot  be  questioned, 
that  this  is  the  proper  view  of  it,  because, 
according  to  Mahomedan  Law,  the  rules  as 
to  pre-emption  prevailed,  not  only  as  regards 
Mahomedans,  but  as  regards  all  persons  of 
whatever  belief.  But  it  is  a  different  ques- 
tion in  our  Courts,  where,  although  the 
right  of  pre-emption  has  always  been  treated 
as  an  incident  to  property  held  by  Mahome- 
dans, the  right  has  been  recognized,  and 
given  effect  to,  not  so  much  because  it  was  a, 
part  of  the  Mahomedan  Law,  as  because  it 
was  in  accordance  with  the  principles  of 
justice,  equity,  and  good  conscience  that  it 
should  be  given  effect  to. 

The  right,  which  exists  while  the  property 
remains  with  the  Mahomedan  proprietor,  but 
which  cannot  be  exercised  so  long  as  no 
sale  is  made,  is  the  right  to  purchase  the 
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property  from  the  purchaser  to  whom  it  has 
been  sold  ;  and  the  person  who  takes  the 
properly  by  virtue  of  his  having  exercised 
the  right  of  pre-emption,  takes  under  or 
through  the  first  purchaser,  and  not  direct 
from  the  original  vendor.  The  property  is, 
in  fact,  sold  by  the  original  vendor  subject  to 
the  liability  to  be  taken  from  the  purchaser 
by  any  person  entitled  to  the  right  of  pre- 
emption, and  it  cannot  be  sold  otherwise. 

'I  fully  admit  that  the  right  of  pre-emption 
cannot  be  exercised  until  the  sale  is  absolute- 
ly complete  so  far  as  the  interest  of  the 
vendor  is  concerned.  That  this  is  so,  and 
that  the  pre-emptor  takes,  not  direct  from 
the  original  vendor,  but  through  the  pur- 
chaser, appears  clearly  from  the  Hedaya, 
and  from  Baillie's  Digest  of  Mahomedan 
Law,  page  471,  and  the  following  pages, 
'the  law  of  the  Sheea  sect  seems  to  be  the 
same,  as  is  shown  in  a  new  Digest  of  their 
law  which  has  just  been  published  by  Mr. 
Bailee    (pp.  175,  185). 

This  being  the  general  nature  of  the  right 
of    pre-emption,    and    the    Courts    having 
adopted  the  Mahomedan  Law  regarding  it 
so  far  as  to  apply  it  among  Mahomedans,  and 
having  thereby  declared  that  Mahomedans 
bold  property  subject  to  it,  why  should  the 
application  of  the  law  be  limited  to  cases  in 
which  the  purchaser  is  a  Mahomedan  ?    Al- 
though   all    that   the   person   claiming   the 
right  of  pre-emption  can  have  is  the  right 
to  purchase  from  the  first  buyer,  still  he  has 
that  right,  because  the  liability  to  the  claim 
of    the    pre-emptor    is   an    incident    to    the 
ownership  of  the  property  in  the  hands  of 
the  Mahomedan  vendor  ;  and  so  far  as  the 
vendor  is  concerned,  he  cannot  get  rid  of 
that  incident,  unless  perhaps  by  one  of  the 
so-called  frauds  which  the  Mahomedan  Law 
itself  suggests.     It  seems  to  me  that  a  per- 
son purchasing  from  a  Mahomedan  who  holds 
the  lands  subject  to  this  liability  in  the  event 
of  his  selling  it    must  be  deemed  to  take 
with  notice  of  the  liability  or  legal  incident. 
Is  it  then  not  consonant  with  justice,  equity, 
and  good  conscience  that  the  right  should  be 
recognized  and  enforced  as  against  a  pur- 
chaser, merely  because  he  happens  not  to  be 
a  Mahomedan  ?     If  he  were  a  Mahomedan,  it 
would  be  enforced.     Why  should  it  not  be 
so  merely  because  he  is  a  Hindoo?  In  either 
case,  the  land  was  held  by  the  vendor  sub- 
ject to  the  right  of  a  third  party  to  insist  on 
being  allowed  to  become  the  purchaser  it  he 
(the  vendor)   should   ever   sell  to  another. 
As  the  purchaser  must  be  taken  to  have 


notice  of  the  right,  how  can  the  right  be 
destroyed  merely  because  the  purchaser  is 
a  Hindoo?  The  vendor  possessed  the  pro- 
perty  not  absolutely,  but  subject  to  the  right 
of  pre-emption;  and  he  cannot  pass  to  a 
purchaser  with  notice  a  better  title  than  he 
himself  had.  If  it  is  consonant  with  justice, 
equity,  and  good  conscience  to  enforce  the 
law  of  pre-emption  among  Mahomedans,  it  is 
equally  consonant  with  justice,  equity,  and 
good  conscience  to  enforce  it  as  against  those 
who  buy  from  Mahomedans  whom  they  knew 
to  hold  the  property  subject  to  that  law. 

If  every  Mahomedan  originally,  according 
to  Mahomedan  Law,  held  his  land  subject 
to  the  right  of  pre-emption,  and  if  our 
Courts  have  chosen  to  recognize  and  enforce 
that  rule  when  Mahomedans  only  are  con- 
cerned, the  Courts  ought,  on  principle, 
equally  to  recognize  it  when,  the  other 
parties  being  Mahomedans,  a  Hindoo  is  the 
purchaser.  The  purchaser  with  notice  of 
such  a  liability  has  no  claim  to  special  con- 
sideration or  sympathy;  and  to  hold  that, 
because  the  sale  is  made  to  him  instead  of 
to  a  Mahomedan,  the  liability  is  at  an  end, 
is  to  provide  for  Mahomedans  a  means  of, 
in  all  cases,  evading  the  law.  If  the  object 
and  reason  of  the  law  of  pre-emption  be 
considered,  it  is  evident  that,  if  the  law  is 
to  be  applied  in  the  case  of  sale  to  a 
Mahomedan,  &  fortiori  ought  it  to  be  applied 
in  the  case  of  a  sale  to  a  Hindoo — because 
the  sale  to  a  Hindoo  must  necessarily  be 
much  more  likely  to  be  offensive  and  in- 
jurious to  a  Mahomedan  in  the  enjoyment 
of  his  property,  than  would  be  a  sale  to  a 
Mahomedan.  There  is  much  that  is  absurd 
and  vicious  in  the  Mahomedan  Law  as  tQ 
the  modes  of  evading  the  exercise  of  the 
right  of  pre-emption.  Nevertheless,  that 
the  right  has  much  in  it  to  recommend  it 
to  the  people  of  this  country  sufficiently 
appears  from  the  number  of  districts — com- 
prising probably  nearly  half  of  Bengal — 
in  which  the  Hindoos  have  adopted  the  law, 
and  come  to  regard  it  as  part  of  their  own 
law. 

It  does  not  appear  to  me  to  be  material 
that  the  pre-emptor  takes  through  the  first 
purchaser,  and  not  from  the  original  vendor 
direct.  Because,  whatever  the  precise  n&« 
ture  of  the  right  may  be  in  other  respects, 
the  Mahomedan  owner  held  the  property 
subject  to  the  right  of  the  person  entitled 
to  the  right  of  pre-emption  to  buy  the  pro- 
perty  and  get  possession  of  it  as  soon  as 
the   owner  should  have  sold  it  to  a  third 

b 


1870.] 


Full  Bench 


THE  W1SK1Y  REPORTER. 


Rulings. 


S» 


party.  As  the  right  is  enforced  when  all 
concerned  are  Mahomedans,  not  so  much 
merely  because  it  is  Mahomedan  Law,  as 
because  it  is  consonant  with  justice,  equity, 
ahd  good  conscience,  it  ought,  in  my  opinion, 
to  be  equally  enforced  when  the  purchaser 
is  a  Hindoo. 

It  is  no  defeating  of  vested  rights,  when 
the  purchaser,  whether  a  Hindoo  or  not,  is 
compelled  by  the  pre-emptor  to  surrender 
the  property:  for  the  purchaser  never  had 
any  vested  right  that  was  not  subject  to  the 
right  of  pre-emption.  In  no  other  view  of 
the  case  have  our  Courts  acted  rightly  in 
enforcing  the  right,  even  as  among  Maho- 
medans. 

The  question  has  been  put  to  us  with  re- 
ference to  the  case  in  which  the  right  is 
based  on  partnership,  and  also  with  reference 
to  the  case  in  which  it  is  based  on  vicinage. 

My  answer  would  be  the  same  in  both 
cases,  because  the  principle  which  applies 
to  the  right,  if  based  on  partnership,  seems 
to  me  to  be  the  same  as  regards  the  right 
when  based  on  vicinage.  The  latter  is,  no 
doubt,  by  far  the  weaker  right,  and  the  exer- 
cise of  it  should  be  strictly  guarded.  Still  it 
does  exist  in  certain  cases,  by  Mahomedan 
Law;  and  when  it  does  exist,  it  should  be 
enforced  against  any  purchaser  against  whom 
the  stronger  right  based  on  partnership 
could  be  enforced. 

Kempi  J. — The  question  proposed  to  the 
Full  Bench  in  this  case  is,  when  no  local 
custom  exists  with  regard  to  pre-emption 
amongst  Hindoos,  can  a  Hindoo  purchaser 
be  deprived  of  his  right  of  pre-emption  by 
a  Mahomedan  claiming  the  right  of  pre-emp- 
tion either  as  a  co-sharer  or  a  neighbour?  I 
am  of  opinion  that  this  question  must  be 
answered  in  the  negative.  The  course  of 
decisions  on  this  point  hitherto  appears  to 
me,  on  the  whole,  to  favor  the  view  which  I 
take.  Justices  Trevor,  Bayley,  the  late 
Shumbhoonath  Pundit,  Phear,  Glover,  and, 
last  and  least,  myself,  have  adopted  this  view, 
and  to  this  list  I  may  now  add  my  learned 
Colleague,  Mr.  Justice  Dwarkanath  Mitter, 
whose  elaborate  and  excellent  judgment  has 
:  just  been  delivered.  These  decisions,  in  my 
opinion,  certainly  favor  the  view  which  I 
take,  namely,  that  where  no  local  custom  ex- 
ists among  Hindoos,  a  Mahomedan  pre-emp- 
tor has  no  right  of  pre-emption  as  against  a 
Hindoo  purchaser.  Of  the  three  cases  which 
are  now  before  us,  two  were  brought  claim- 


ing shuffa  in  right  of  co-parcenery,  and  in  the 
other  shuffa  was  claimed  by  right  of  vici- 
nage. 

It  is  a  somewhat  remarkable  fact  that  a1 
Mahomedan  Moulvie  was  the  officer  who 
decided  one  of  these  cases.  His  decision 
was  against  the  Mahomedan  pre-emptor. 
However,  we  have  nothing  to  do  with  the 
merits  of  the  three  cases  which  have  been 
submitted  to  us  ;  we  have  only  to  answer 
the  abstract  question  of  law  which  has  been 
referred  to  us  for  our  opinion. 

Mr.  Justice  Dwarkanath  Mitter  has,  in 
my  opinion,  shown  most  conclusively,  how 
>feeble  a  right  at  the  very  best  the  right  of 
pre-emption  is  according  to  the  Mahomedan 
Law.  It  must  not  be  supposed  that  this 
right  of  pre-emption,  which  is  a  creature  of 
the  Mahomedan  Law,  was  the  right  of  the 
Mahomedans  alone  even  when  the  Govern- 
ment of  the  country  was  a  Mahomedan 
Government ;  and  even  in  other  oountries 
now  governed  by  Mahomedan  sovereigns, 
the  right  of  pre-emption  is  not  confined  to 
Mahomedans.  It  is  also  allowed  to  zimmees 
or  infidels,  that  is  to  say,  Christians,  Hindoos, 
and  the  like,  for  Christians  and  Hindoos  are 
considered  infidels  by  Mahomedans — Baillie 
473;  III.  Hedaya  595. 

The  right  of  pre-emption  is  given,  first,  to 
a  partner  in  the  land  sold ;  secondly \  to  the 
partner  in  the  immunities  or  appendages  of 
'the  land,  such  as  the  right  to  water  and  to 
roads;  and,  thirdly ',  to  a  neighbour.  The  right 
of  pre-emption  relates  to  a  thing  held  in  joint 
property  which  has  not  been  divided  off.  It 
is  given  under  the  Mahomedan  Law  to  a 
partner  to  prevent  the  inconvenience  which 
would  arise  from  a  division,  for  if  the  part- 
ner were  not  to  get  the  share  which  is  the 
subject  of  shuffa,  the  new  purchaser,  who 
might  be  a  Hindoo  or  a  Christian,  might  in- 
sist upon  a  division,  and  thus  inconvenience 
the  Mahomedan  co-partner. 

But  this  privilege  of  shuffa  is  not  establish- 
ed, and  is  not  complete  until  after  the  sale,  for 
the  right  cannot  arise  or  exist  until  the  pro- 
prietor is  no  longer  inclined  to  keep  his  land 
or  his  house,  and  this  can  only  be  manifested 
by  the  sale  of  the  land  or  the  house — III. 
Hedaya  568. 

My  learned  colleague,  Mr.  Justice  Dwarka- 
nath Mitter,  has  dwelt  upon  the  devices  by 
which,  under  the  Mahomedan  Law  itself,  the 
vendor  can  get  rid  of  the  obligation.  That 
these  devices  are  sanctioned  by  the  great 
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Mahomedan  lawyers  is  very  clear.  Aboo 
Yusuf,  the  great  disciple  of  Haneefa,  who  is 
considered  the  great  oracle  of  Mahomedan 
Jurisprudence ;  Aboo  Yusuf,  who  was  selected 
for  his  learning  by  the  great  Haroun  Alras- 
chid  to  be  the  first  Cazee-ool-Coozat,  or 
Civil  Magistrate ;  Aboo  Yusuf  himself 
held  that  such  devices  are  not  abominable, 
and  his  argument  is  that,  as  the  devices 
prevent  the  right  of  shuffa  from  ever  being 
established,  the  inconvenience  that  may  ac- 
crue to  the  pre-emptor  ought  not  to  be  con- 
sidered. 

I  will  mention  one  or  two  instances  of 
devices  countenanced  by  the  Mahomedan  Law 
by  which  a  vendor  may  defeat  the  right  of 
the  shufTee.  Take  the  instance  of  two  Maho- 
medan neighbours.  A  Mahomedan  wishes 
to  sell  his  house  to  a  Hindoo.  He  has 
nothing  to  do  but  to  reserve  the  breadth 
of  one  yard  extending  along  the  house  of 
the  shuffee  to  defeat  his  right.  Take  another 
instance.'  If  A,  a  Mahomedan,  sells  a  house 
to  B,  a  Hindoo,  for  two  lakhs  of  rupees,  and 
afterwards,  in  lieu  of  that  sum,  A  takes  a 
jamma,  or  gaon,  the  pre-emptor  must  take 
the  house  for  two  lakhs,  though  it  may  not  be 
worth  200  rupees,  or  lose  his  right  of  shuffa. 

Whilst  on  the  subject  of  devices,  it  is  but 
right  to  say  that  there  is  one  great  Ma- 
homedan lawyer  who  does  consider  that 
these  devices  are  abominable.  That  lawyer 
is  Mahomed,  not  the  prophet,  but  the 
lawyer;  but  it  has  been  ruled,  and  it  will 
also  be  found  in  Harrington's  Analysis,  that 
the  opinion  of  Aboo  Yusuf  is  entitled  to 
greater  weight  than  the  opinion  of  Mahomed, 
and  that  the  opinion  of  Haneefa  is  entitled 
to  greater  weight  than  the  single  opinion 
of  Aboo  Yusuf  or  Mahomed  ;  but  where 
-Aboo  Yusuf  and  Mahomed  differ  from 
Haneefa,  their  opinion  will  prevail. 

There  is  another  great  Mahomedan  lawyer 
whose  work  has  been  translated  by  Mr. 
Perron  into  the  French  language  under  the 
orders  of  the  French  Government.  It  is  en- 
titled "  Civil  Jurisprudence  of  the  Mahome- 
dans."  In  page  423,  Volume  IV.,  of  that 
work,  the  following  passage  occurs,  which  I 
translate  from  the  French  :  "  The  law  of 
"  pre-emption  does  not  arise,  nor  can  it  be 
"  exercised  except  against  the  person  who  has 
"  become  the  new  proprietor  of  that  which 
w  appertained  to  one  of  the  associates  or 
"  co-partners,  after  that  acquisition  has 
"  been  brought  about  by  the  exchange  of  one 
"  thing  for  another,  or  has  been  the  conse- 
"  quence  of  the  sale." 


Again,  returning  to  the  Hedaya,  we  see 
how  weak  this  right  is.  If  the  shuffee  die 
before  a  decree  for  possession  is  passed  by 
the  Cazee,  his  right  of  shuffa  becomes  ab- 
solutely extinct:  if  he  die  after  the  decree, 
although  he  has  not  got  possession  because  he 
has  not  paid  the  purchase-money  (for  he 
cannot  get  possession  until  he  pays  the 
purchase-money),  the  right  devolves  on  the 
heirs.  This  appears  to  me  to  show  that 
this  is  not  a  right  that  attaches  to  the  land, 
but  is  a  personal  right. 

It  is  clear,  then,  that  this  obligation  is  but 
a  feeble  one.  Even  under  the  Mahomedan 
Law,  it  seems  that  it  can  be  evaded  by  de- 
vices sanctioned  by  the  great  Mahomedan 
lawyer,  Aboo  Yusuf.  We  cannot,  therefore, 
in  justice,  equity,  and  good  conscience,  de- 
cide that  a  Hindoo  purchaser  in  a  district 
in  which  the  custom  of  pre-emption  does 
not  prevail  as  amongst  Hindoos  is  bound 
by  the  Mahomedan  Law,  which  is  not  his 
law,  to  give  up  what  he  has  purchased  to 
a  Mahomedan  who  claims  the  right  of  shuffa 
either  in  his  capacity  of  co-sharer  or  neigh- 
bour. I  fully  concur  in  the  judgment  given 
by  Mr.  Justice  Dwarkanath  Mitter. 

Norman*  J. — The  point  in  this  case  is 
whether,  if  property  is  sold  by  a  Mahomedan 
co-sharer  to  a  Hindoo,  another  co-sharer, 
being  also  a  Mahomedan,  has  not  a  right  of 
pre-emption  without  reference  to  the  ques- 
tion whether  the  case  arises  in  a  district 
where  Hindoos  have  adopted  the  system  of 
pre-emption. 

In  order  to  determine  that  question,  it  is 
necessary  to  consider  what  is  the  nature  of 
the  right  of  pre-emption  which,  according 
to  Mahomedan  Law,  is  possessed  by  the  co- 
sharer.  It  is  one  of  a  very  limited  charac- 
ter. It  is  defined  shortly  to  be  a  right  of 
possessing  property  on  paying  a  sum  equal 
to  that  which  has  been  paid  by  the  pur- 
chaser. It  arises  only  on  the  completion  of 
the  purchase  and  the  cessation  of  the  seller's 
ownership  in  the  subject  of  sale.  The  pre- 
emptor  has  no  right  to  prevent  his  co-sharer 
from  alienating  to  any  one  whom  he  pleases, 
if  he  does  so  otherwise  than  by  sale  or 
exchange.  The  right  exists,  though  the 
pre-emptor  has,  previous  to  the  sale,  refused 
to  give  to  the  seller  the  sum  at  which  the 
purchaser  has  acquired  the  property,  as  ap- 
pears from  the  opinions  of  the  Mahomedan 
law-officers  of  the  Sudder  Dewanny  Adaw- 
lut  in  Case  No.  9,  Macnaghten's  Precedents, 
page  196. 
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In  the  Hedaya,  Book  XXXVIII.,  Chapter 
j,  the  arguments  of  the  schools  of  Shafei 
and  the  Haneefites,  respectively,  as  to  the 
right  of  a  neighbour  to  pre-emption  are  dis- 
cussed.    Shafei  is  of  opinion  that  a  neigh- 
bour has  not  a  right  of  pre-emption.     He 
says :  "  Shuffa  relates  to  a  thing  held  in  joint 
property,  and  which  has  not  been  divided 
off;  when,  therefore,  the  property  has  under- 
gone a  division,  and  thq  boundary  of  each 
portion  is  particularly  discriminated  and   a 
separate  road  assigned  to  each,  the  right  of 
shuffa   can   no   longer   exist.     Besides,   the 
existence  of  the  right  of  shuffa  is  repugnant 
to  analogy,  as  it  involves  the  taking  posses- 
sion of   another's   property   contrary   to   his 
inclination ;    whence    it   must    be    confined 
solely  to  those  to  whom  it  is  granted  by  the 
law.     Now,  it  is  granted  particularly  to  a 
partner;   but  a   neighbour  cannot  be   con- 
sidered as  such,  for  the  intention  of  the  law 
in  granting   it  to   a   partner  is    merely    to 
prevent  the  inconveniences  arising  from   a 
division,  since,  if  the  partner  was  not  to  get 
that  share  which  is  the  subject  of  the  claim 
of  shuffa,  a  new  purchaser  might  insist  on 
a  division,  and  thereby  occasion  to  him  a 
great  deal  of  unnecessary  vexation,"  &c. 

The  Haneefites  say  :  "  The  reason  for  estab- 
lishing this  right  in  a  partner  is  the  circum- 
stance   of    its    being    continually    and    in- 
separably  adjoined    to   that    of   a   stranger 
{viz.,   the  purchaser)   which  is  injurious  to 
him  because  of  the  difference  of  a  stranger's 
disposition,    and    so    forth;    and    certainly 
greater  regard  is  due  to  the  partner  than  to 
the  stranger  who  may  have  made  the  pur- 
chase, since  the  vexation  that  would  ensue 
to  the  partner  from  forcing  him  to  abandon 
a  place  which,  from  long  residence,  may  have 
acquired  his  affections,  would  doubtless  be 
greater  than  that  to  which  the  stranger  is 
subjected;   for,   although    he  may   be  thus 
dispossessed,  contrary  to  his  inclination,  of 
property  on  which  he  has  acquired  a  right 
by  purchase,  yet  still  the  grievance  is  but 
inconsiderable,  since  he  is  not  dispossessed 
without  receiving  a  due  consideration ;  and 
as  all  these  reasons  equally  hold  on  behalf 
of   a  neighbour,  he  is  entitled  to   the   pri- 
vilege of  a  shuffa  as  well  as  a  partner.     The 
reasons,  moreover,  on  which  Shafei  grounds 
the  right  of  a  partner,  and  the  distinction 
he  makes  between  a  partner  and  a  neigh- 
bour, can  by  no  means  be  admitted,  since 
the  inconveniences  attending  a   division  of 
property  are  allowed  by   the   law,  and  are 
not  of  such  a  nature  that  the  preventing  of 


be  committed  in   depriving  another  of  his 
property  contrary  to  his  inclinations.    The 
order  in  which  we  have  classed  the  persons 
entitled  to  the  privilege  of  Shuffa  is  founded 
on  the  precept  of  the  prophet  who  has  said : 
*  A  partner  in  the  thing  itself  has  a  supe- 
rior right  to  one  who  is  only  a  partner  in 
its  appendages;   and  a  partner  in  the  ap- 
pendage   of    the    property    precedes   neigh- 
bour.1    Besides  the  conjunction  occasioned 
by  a  partnership  in  the  property  itself  is  of 
all  others  the  strongest,  and  next  to  it  is  that 
occasioned  by  a  partnership  in  the  append- 
ages  (since  here  the   party   participates   in 
the  immunities  of  the  property,  which  is  not 
the  case  with  a  neighbour) ;  and  a  superior- 
ity of  right   in  every  instance  depends  on 
the  strength  of  the  cause  or    fundamental 
principle.      The    vexations,   moreover,    and 
inconvenience  arising  from  a  division  may 
be    admitted    as    an    additional    argument, 
though  it  be  not  of  such  weight  as  to  form 
a  ground  for  injury  to  another.' ' 


The  right  of  pre-emption  is  apparently  a 
right  on  the  part  of  a  partner  in  the  pro- 
perty or  its  appendages,  or  in  a  neighbour 
to  the  privilege  of  claiming  a  right  of  pur- 
chase as  against  a  person  to  whom  he  ob- 
jects as  a  partner  or  neighbour. 

According    to    the   principles    stated    by 
Mr.  Burge,  Commentaries  on  Foreign  and 
Colonial  Law,  Volume  IV.,  page  577,  and 
the    opinions    of    writers    on    that    subject 
collected  in  the  same  book,  Volume  II.,  pp. 
344  and  345,  and  Story's  Conflict  of  Laws, 
Section  427,  note,  the  law  of  pre-emption 
must,   I   think,   be   treated   as   a  real    law, 
that  is,  a  law  affecting  and  attaching  to  the 
thing  itself.     The  liability  to  the  claim  of 
pre-emption  is  a    quality    impressed    upon, 
and  inherent  in,  the  property  which  is  sub- 
ject to  it,   or,  in  other   words,  an  incident 
of  that  property.     That  seems  to  me  to  be 
proved  by   the  fact  that  the  pre-emptor  fol- 
lows the   property   into   the   hands    of    the 
purchaser,  and  claims  and  enforces  his  right, 
notwithstanding     that     the     pioperty     has 
passed  from  the  vendor.     It  qualifies,  and 
is  an  incumbrance  on,  the  power  of  disposi- 
tion possessed   by   a  Mussulman  owner  of 
property. 

If,  then,  we  turn  to  Section  15,  Regulation 
VII.  of  1832,  I  think  it  cannot  be  said  that 
a  Hindoo  who  has  purchased  from  a  Maho- 
medan  vendor  against  whom  a  claim  of  pre- 
emption is  made  by  a  co-sharer  of  that 
them  should  justify  the  injury  which  must    vendor  would,  if  the  claim  were  allowed,  be 
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deprived  of  any  property  by  the  law  of 
the  religion  of  the  Mahomedans.  He  would 
be  obliged  to  surrender  the  property  simply 
because  he  has  purchased  property  having 
a  particular  quality  or  incident,  doubtless 
for  a  less  price  than  he  would  have  paid  if 
it  had  not  been  subject  to  that  incident. 
He  has  acquired  an  imperfect  title.  He  has 
bought  a  right  which  cannot  avail  him,  and 
ought  not  to  be  allowed  to  prevail  against 
the  prior  right  of  the  pre-emptor,  subject 
to  which  he  took  the  property. 

In  the  case  in  the  Reports,  N.-W.  P.,  for 
1849,  page  137,  it  would  appear  that  both  the 
defendant's  vendor  and  purchaser  alike  were 
Hindoos.  I  have  no  doubt  about  the  justice, 
equity,  and  good  conscience  of  the  pre- 
emptor's  claim. 

In  determining  what  passes  by  a  sale, 
the  enquiry  must  always  be  as  to  the  extent 
of  the  power  of  disposition  possessed  by 
the  vendor  under  the  law  which  governs  his 
acts,  whether  that  be  the  lex  loci  rei  sitce, 
as  is  the  case  in  the  disposition  of  real 
property  where  there  is  applicable  a  lex  loci 
— or  his  personal  law  or  the  law  of  his 
domicile,  where  there  is  no  lex  loci  appli- 
cable. 

In  Vattel's  Law  of  Natrons,  Book  II., 
Chapter  VIII.,  Section  III.,  it  is  said :  "  A 
foreign  testator  cannot  dispose  of  goods, 
moveable  or  immoveable,  which  he  possesses 
In  his  own  country  otherwise  than  in  the 
manner  conformable  to  the  laws  of  the  same 
country."  The  author  goes  on  to  point  out 
how  far  he  is  bound  by  those  laws  which  bear 
relation  to  his  character  as  a  citizen.  He  says : 
"A  man  who  makes  his  will  and  dies  in  a 
foreign  country  cannot  deprive  his  widow  of 
that  part  of  his  moveable  effects  assign- 
ed to  that  widow  by  the  law  of  this  coun- 
try. A  Genevan,  obliged  by  the  laws  of 
his  country  to  leave  a  portion  of  his  per- 
sonal property  to  his  brothers  or  cousins 
if  they  are  his  next  heirs,  cannot  deprive 
them  of  it  by  making  his  will  in  a  foreign 
country,  while  he  continues  a  citizen  of 
Geneva." 

In  no  case  that  I  am  aware  of,  where 
there  is  a  conflict  between  the  laws  by  which 
a  vendor  and  purchaser  are  governed, 
in  ascertaining  what  passes  by  a  sale,  is 
reference  made  to  any  other  laws  than 
those  which  govern  the  vendor  or  the  pro- 
perty. The  question  of  the  capacity  of  the 
vendee  to  take,  which  may  sometimes  arise, 


as,  for  instance,  in  case  of  aliens  or  married 
women,  is  a  totally  distinct  question  from 
those  which  relate  to  the  capacity  of  the 
vendor  to  sell,  and  the  interest  which  passes 
from  him  by  a  sale. 

In  cases  where  there  is  a  right  of  pre-emp-- 
tion,  the  purchaser  takes  the  property  by  a 
title  defeasible  in  a  particular  event,  subject 
to  the  incident  that  the  co-sharers  or  neigh- 
bours may  exercise  the  right  of  pre-emp- 
tion. If  that  be  so,  it  matters  not,  in  my 
opinion,  who  is  the  taker.  How  can  a  Hin- 
doo, because  he  is  a  Hindoo,  take  the  pro- 
perty free  from  the  incidents  to  which  it  is 
subject?  If  he  can  take  free  from  the  lia- 
bility to  the  pre-emptory  clauses,  I  do  not  see 
why  he  should  not  take  it  free  from  rights' 
of  way  over  it,  without  reference  to  the 
duties  of  the  owner  as  to  water  or  light,  or 
any  other  servitude  to  which  it  may  have 
become  subject  in  favor-  of  the  neighbour 
while  in  the  hands  of  the  former  owner. 

In  Dalrymple  versus  Dalrjmple,  II.  Hag- 
gard's  Consistory  Reports,  page   61,   Ltfftf 
Stowell  said  that  "  It  is  an  indispensible  rufe^ 
of  law,  as  exercised  in  all  civilized  countries, 
that    a  man  who  contracts    in   a    country, 
engages  for  a  competent  knowledge  of  the 
law  of  contracts    in   that    country.     If    htf 
rashly  presumed   to  contract   without  such* 
knowledge,   he    must   take    the    inconveni- 
ences resulting  from  such  ignorance  upon 
himself." 

I  think  that,  on   the  same   principle,  in 
a  country  like  British  India,  where  Hindoos' 
and   Mahomedans  are  living   side  by  side, 
each  governed  by  their  own  personal   law, 
a   person   of   one   persuasion   dealing    with-, 
a  person  belonging  to  the  other  is  bound  to 
take  notice  of  the  law  which  regulates  the* 
extent  of  the  power  of  disposition  of  pro- 
perty possessed  by  the  person  with  whom  he 
contracts.     I  think  it  clear  that  a   Hindoo* 
who  purchases  the  property  of  infants  fronV' 
the  elder  brother  in   a  Mussulman   family- > 
would  not  be  allowed   to  contend  that  he- 
acted  in  good  faith,  and  did  not  know  thftfcv 
the  elder  brother  acting  as  guardian  for  the- 
infants  had  not  the  same   authority  as  tbtfe  - 
kurta  in  a  Hindoo  family  possesses. 

If  a  Mussulman  purchased  property  be- 
longing to  a  member  of  a  joint  Hindoo  family 
governed  by  the  Mitakshara,  I  think  he 
could  not  plead  that  he  bought  in  ignorance 
of  the  provisions  of  the  law,  so  as  to 
give  himself  a  title  at  the  expense  of  the, 
children    or   co-parceners    of    the   vendor. 
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It  would  follow  that  a  Hindoo  purchasing 
land  from  a.  Mussulman  cannot  plead  igno- 
rance, and  say  he  purchased  without  notice 
of  the  existence  of  rights  of  pre-emption. 

Suppose  there  were  an  express  con- 
tract between  two  co-partners  in  a  piece 
of  land,  a  tea  garden,  or  silk  factory,  that 
if  either  desired  to  sell,  he  should  not 
-do  so  except  with  the  consent  of  the 
other;  that  if  either  of  them  did  sell  to 
any  person  without  first  obtaining  such 
consent,  the  other  should  have  the  right 
of  re-purchase  from  the  vendee  on  paying 
him  the  price  agreed  on.  It  is  not  denied 
that,  if  any  person,  with  notice  of  this  agree- 
ment, were  to  purchase  from  one  of  the 
parties  without  first  getting  the  consent  of 
the  other  co-sharer,  he  would  make  himself 
liable  to  re-convey  on  a  tender  of  the  price 
being  made  to  him  by  such  other  co-sharer. 
Why  should  it  make  any  difference  that 
the  mutual  obligation  of  the  two  partners 
towards  each  other  is  created,  not  by  con- 
tract, but  by  a  law  by  which  both  the 
partners  are  bound  ? 

It  is  a  clear  principle  of  equity  that,  if 
the  property  of  a  seller  is  held  by  him 
subject  to  any  charge,  liability,  or  obligation, 
whether  created  by  covenant  or  existing 
by  law,  in  favor  of  a  co-sharer  in  the  same 
land,  any  person  purchasing  the  property 
with  notice  of  the  existence  of  such  a 
charge  or  obligation  would  be  bound  to  the 
same  extent  as  the  person  from  whom  he 
bought.  A  covenant  by  the  owner  of  land 
with  the  purchaser  from  him  of  adjoining 
land  that  the  former  shall  not  be  built  on 
or  used  in  a  particular  way  is  held  to  bind 
the  land  in  the  view  of  a  Court  of  equity, 
and  where  a  person  has  purchased  with 
notice  of  the  covenant,  it  will  be  enforced 
against  him. 

Thus,  in  Whatman    versus   Gibson,   IX. 

Simons    196 — A,    the    owner    of    a    piece 

of   land    divided    into    lots   for    building   a 

row   of   houses,   sold   off   lots,   covenanting 

with    the    purchasers,    and    the    purchasers 

lb    each    case    covenanting    with    him    and 

with  each  other  reciprocally,  that  none  of 

the   proprietors  of   any  of   the  lots   should 

,    carry  on  thereon   the   business  of  an  inn- 

j    keeper.     C,  who  had  purchased  a  lot  from 

I    A  on  these  conditions,  sold  his  lot  to  the 

!    defendant   who   bought   with   notice  of  the 

covenant.     The  Court,  on  the  application  of 

the  plaintiff,  a  person  who  had  purchased 

one  of  the  lots  from  B,  another  of  the  ori- 


ginal purchasers,  granted  an  injunction  to 
restrain  the  defendant  from  using  his  house 
on  the  lot  bought  by  him  as  an  hotel.  The 
same  point  was  decided  in  Mome  versus 
Stephens,  which  was  affirmed  on  appeal  by 
the  Lord  Chancellor — 15  Simons  337.  The 
case  of  Whatman  versus  Gibson  was  followed 
by  Vice-Chancellor  Wood  in  Cole  versus 
Sims,  23  Law  Journal,  Chancery,  37, 
affirmed  on  appeal  by  the  Lords  Justices, 
ib.,  258,  and  by  Lord  Chelmsford,  C,  in 
Western  versus  McDermott,  36  Law  Jour- 
nal, Chancery,  page  76.  These  cases,  when 
examined,  resemble  the  present  in  this 
respect.  There,  as  here,  the  obligation  was 
reciprocal.  If  that  is  the  case,  it  seems 
to  me  to  make  no  difference  in  the  eye  of 
a  Court  of  equity  whether  the  obligation 
arises  out  of  contract,  as  in  the  cases  I  have 
cited,  or  is  created  by  operation  of  law,  as 
in  the  case  we  are  now  considering. 

The  case  of  Tulk  versus  Moxhay,  t 
Phillips  774,  goes  further.  There  £,  the 
purchaser  of  a  piece  of  ground,  had  cove- 
nanted not  to  build  on  it,  to  keep  it  with 
an  iron  railing  round  it  as  a  pleasure- 
ground,  and  that  the  plaintiff  and  his  tenants 
would  have  the  privilege  of  admission  to 
it  as  a  pleasure-ground.  The  defendant,  who 
had  purchased  from  E  with  notice  of  the 
covenant,  was  restrained  by  injunction  from 
using  the  land  as  building-ground.  Lord 
Cottenham  says :  "  I  consider  this  piece  of 
land  as  purchased  subject  to  an  equity 
created  by  a  party  competent  to  create  it, 
and  the  defendant  took  with  distinct  know- 
ledge of  such  equity  existing,  and  such 
equity  ought  to  be  enforced  against  him." 
He  says  in  another  place:  "The  Court  has 
always  acted  on  this  principle;  you  who 
have  the  property  are  bound  by  the  principles 
and  laws  of  a  Court  of  Equity  to  submit  to 
the  contract  you  have  entered  into ;  and  you 
will  not  be  permitted  to  hand  over  that  pro- 
perty, and  give  to  your  vendee  a  higher  title 
with  reganl  to  interest  as  between  yourself 
and  the  vendor,  than  you  yourself  possessed." 

In  the  case  of  Tulk  versus  Moxhay,  a 
species  of  interest  in  the  land  to  which  the  co- 
venant related  was  given  to  the  covenantees  ; 
but  such  was  not  the  case  in  Joy  versus 
Richardson,  31  L.  J.,  Chan.,  398,  in  which 
the  rule  of  equity  stated  in  Tulk  versus 
Moxhay  was  applied  by  Lord  Romiliy. 
There  the  covenant  enforced  was  not  to  let 
any  land  for  the  erection  of  an  hotel  within 
a  quarter  of  a  mile  of  an  hotel  called  4  The 
Queen's  Hotel/  built  on  land  demised  by  the 
original  covenantor  for  that  purpose. 
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I  now  propose  to  consider  the  authorities 
having  a  direct  bearing  on  the  case  before 
us.  There  is  a  case  in  the  Select  Reports, 
Volume  I.,  page  350,  Golam  Nubee  Chowdhry 
versus  Gour  Kishore  Roy,  a  case  from  Dacca, 
in  which  the  vendor  and  the  pre-emptor  were 
Mahomedans,  and  the  purchaser  a  Hindoo. 
The  suit  of  the  pre-emptor  having  been  dis- 
missed in  the  Zillah  Court,  and  such  dis- 
missal having  been  confirmed  by  the  Provin- 
cial Court,  the  Sudder  Dewanny  Adawlut, 
one  of  the  Judges  being  Mr.  J.  H.  Harrington, 
with  a  view  of  ascertaining  the  Mahomedan 
Law  applicable  to  the  case,  referred  the  pro- 
ceedings to  their  Mussulman  Law  Officer 
with  certain  questions*  and  eventually  deter- 
mined that  the  appellant  was  legally  entitled 
by  right  of  pre-emption  to  purchase  the  lands 
in  dispute. 

In  the  5th  Select  Reports,  page  391,  a  case 
is  noted,  a  decision  of  the  Provincial  Court  of 
Dacca,  in  which  a  claim  of  pre-emption  in 
right  of  joint  ownership  was  enforced,  the 
plaintiff  and  also  the  vendor  being  Mussul- 
mans, and  the  defendant,  the  vendee,  a 
Hindoo. 

I  have  endeavoured  to  show  that  these 
cases  were  decided  upon  sound  principles  of 
equity.  I  think  I  may  presume  that  they 
must  have  been  accepted  and  acted  on  as 
laid  down  to  the  time  of  the  decision  to 
which  I  am  now  about  to  advert. 

In  the  case  of  Dewan  Munwar  All  versus 
Syud  Azhurooddeen  Mahomed,  5  Weekly 
Reporter  270,  a  Division  Bench  of  this 
Court  decided  that  "  the  right  of  a  Mahomed- 
an against  the  defendant,  a  Hindoo  pur- 
chaser, can  only  be  enforced  after  proof  of 
the  right  or  custom  of  pre-emption  exist- 
ing generally  in  cases  in  which  Mahome- 
dans are  not,  or  are  only  partially  concern- 
ed in  the  zillah  of  Tipperah  as  laid  down 
by  this  Court  in  the  case  of  Fukeer  Rawut 
versus  Shaikh  Imam  Buksh." 

It  cannot  be  considered  a  judgment  of  the 
Court,  for  the  learned  Judges  do  not  discuss 
the  question,  or  express  any  independent 
opinion  of  their  own.  It  is  simply  a  mistake 
made  by  the  two  learned  Judges  in  suppos- 
ing that  the  point  was  decided  in  the  Full 
Bench  case,  which,  on  referring  10  the  deci- 
sion reported  in  Sutherland's  Full  Bench 
cases,  page  143,  it  clearly  was  not. 

In  Sheraj  Ali  Chowdhry  versus  Rumzan 
Bibee,  8  Weekly  Reporter  204,  Mr. 
Montriou     seems     not     to     have     brought 


to  the  notice  of  my  brothers  Kemp  and 
Glover  the  cases  in  the  1st  and  5th 
Select  Reports.  The  Court  say  they 
cannot  depart  from  the  principle  laid  down 
in  a  klong  current  of  decisions,  that,  unless 
a  prescriptive  usage  and  local  custom  is 
clearly  established,  a  Hindoo  defendant  is 
not  bound  by  the  Mahomedan  Law  in  a  case 
involving  the  right  of  pre-emption,  which  is 
a  right  unknown  to  Hindoo  Law.  But  it' 
appears  to  be  a  mistake  to  say  that  there 
was  any  such  current  of  decisions  as  sup- 
posed. Now  that  the  cases  have,  been  care- 
fully examined,  it  appears  that  the  case  in 
5  Weekly  Reporter  is  absolutely  the  first 
in  which  it  has  been  held  that  a  Hindoo 
purchaser  from  a  Mussulman  co-sharer  does 
not  take  subject  to  the  right  of  pre-emp- 
tion. 

In  the  case  in  the  8  Weekly  Reporter, 
page  446,  the  plaintiff  and  the  vendor-defend- 
ant were  Hindoos  of  a  class  which  had 
adopted  the  custom  of  pre-emption.  The 
defendant  was  a  Christian.  I  cannot  make 
out  exactly  how  Mr.  Montriou  put  the  case 
in  argument,  or  what  was  the  objection  which 
the  Court  overruled.  I  have  reason,  however, 
to  believe  that  Mr.  Justice  Phear  thinks  this 
case  distinguishable;  and  that  he  does  not 
consider  that  he  has  decided  the  point  now 
before  us.  I  only  desire  to  make  one  obser- 
vation upon  it.  It  appears  to  me  impossible 
to  suppose  that,  in  passing  Act  IV.  of  1837, 
empowering  all  subjects  of  Her  Majesty  to 
hold  lands  in  any  part  of  the  territories  of 
the  East  India  Company,  it  could  ever  have 
been  intended  that  they,  in  purchasing  such 
lands,  should  acquire  a  stronger  title  than 
would  have  been  acquired  by  native  pur- 
chasers from  a  vendor  of  the  same  religion 
as  himself.  The  second  Section  of  the  Act 
seems  expressly  to  provide  against  anything 
of  the  sort.  I  do  not  understand  why  the 
right  should  be  disallowed  on  account  of  its 
so-called  weakness.  What  is  called  the 
weakness  of  the  right  is  rather  a  reason  for 
allowing  it  to  be  claimed  as  against  a  person 
taking  with  notice  of  it  than  for  treating  it 
as  one  which  in  justice,  equity,  and  good  con- 
science ought  not  to  be  allowed,  because  it 
goes  to  show  that  the  right  is  one  the  burden 
of  which  is  not  intolerable. 

The  result  is  that,  both  on  principle  and 
on  the  authority  of  the  older  cases  on  this 
subject,  which  apparently  have  stood  as  the 
law  of  the  country  for  the  last  fifty  years, 
and  were  apparently  not  considered  and 
certainly   were   not    expressly    overruled   in 
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either  of  the  later  cases,  1  am  of  opinion 
that  wherever  a  Mussulman  co-sharer  or 
neighbour  has  a  right  of  pre-emption  when 
property  is  sold  by  his  neighbour  or  co- 
sharer,  his  right  is  no  way  affected  by  the 
fact  that  the  purchaser  is  a  Hindoo. 

I  am  of  opinion  that  the  questions  pro- 
posed must  be  answered  in  the  affirmative. 

Peacock,  C.  y. — I  concur  in  the  view 
which  has  been  so  forcibly  and  clearly  ex- 
pressed by  ray  honorable  colleague  Mr.  Jus- 
tice Dwarkanath  Mitter,  and  I  am  of  opi- 
nion that  this  question  must  be  answered  in 
the  negative.  I  must  confess  that  when  I 
came  into  Court  before  the  case  was  argued, 
and  even  after  I  had  left  the  Court,  my  opi- 
nion inclined  in  favor  of  answering  the  ques- 
tion in  the  affirmative.  I  then  considered 
that  the  right  which  is  claimed  by  the  plaint- 
iff depended  on  a  defect  of  title  on  the 
part  of  his  co-partner  to  sell  his  share  of  the 
property  except  subject  to  the  right  of  the 
plaintiff  to  purchase  it,  that  is  to  say,  to  his 
right  of  pre-emption.  But  I  am  now  satis- 
fied that  the  right  claimed  by  the  plaintiff 
does  not  depend  on  any  defect  on  the  part 
of  his  co-partner  to  sell,  but  upon  a  parti- 
cular rule  of  the  Mahomedan  Law  by  which 
neither  the  defendant  nor  the  Court  is 
bound.  The  Mahomedan  Law  is  not  the  law 
of  British  India.  %  It  is  only  the  law  so  far 
as  the  laws  of  India  have  directed  it  to  be 
observed.  We  are  not  bound  by  all  the 
rules  of  the  Mahomedan  Law  which  are  in 
force  under  Mahomedan  Governments,  nor 
by  the  law  as  laid  down  by  the  Futwa 
Alumgiree,  the  Digest  of  Mahomedan  Law 
prepared  under  the  Emperor  Aurungzebe 
Alumgeer.  We  are  bound  by  Regulation  IV. 
of  1793  except  so  far  as  that  law  has  been 
modified  by  Regulation  VII.  of  1832.  Sec- 
tion 15  of  the  former  Regulation  enacts 
that  "  in  suits  regarding  succession,  inherit- 
ance, marriage,  and  caste,  and  all  religious 
usages  and  institutions,  the  Mahomedan 
"  Laws  with  respect  to  Mahomedans,  and  the 
u  Hindoo  Laws  with  regard  to  Hindoos,  are 
"  to  be  considered  as  the  general  rules  by 
"  which  the  Judges  are  to  form  their  deci- 
"  sions." 

If  one  of  two  brothers  of  a  joint  Hindoo 
family  governed  by  the  Mitakshara  Law 
were  to  die,  the  property  would  survive 
to  the  surviving  brother,  and  the  widow 
of  the  deceased,  although  she  would  be 
entitled  to  maintenance,  would  have  no 
right  to  the  property  by  inheritance  from 
her  deceased  husband.    If  the  widow  should 

Vol.  XIII. 


a 


«< 


sell  her  husband's  Share  in  that  property 
to  a  Christian,-  the  share  of  her  deceased 
husband  would  not  pass  according  to  the 
Hindoo  Law.  She  wouIJ  have  no  right  to 
sell  what,  according  to  the  Mitakshara  Law, 
she  did  not  take  by  inheritance.  If  the 
surviving  brother  (in  a  case  where  he  could 
sell  if  there  were  no  heirs  and  the  property 
was  self-acquired)  should  sell  to  a  Mahome- 
dan, the  property  would  pass  to  the  Maho- 
medan, and  in  a  suit  between  a  Christian  and 
a  Mahomedan  relating  tQ  this  property,  al- 
though neither  of  them  a  Hindoo,  we  should 
have  to  look  to  the  Hindoo  Law,  by  virtue 
of  this  Regulation,  to  ascertain  to  whom  the 
property  belonged.  So,  we  should  have  to 
look  to  the  Mahomedan  Law,  if  a  Maho- 
medan, claiming  to  be  heir  to  a  deceased 
Mahomedan,  should  sell  the  property  of  the 
deceased  to  a  Christian,  and  another  person 
also  claiming  to  be  heir  of  the  deceased, 
should  sell  to  a  Hindoo.  But  that  would  be 
because  the  Mahomedan  Law  in  that  case 
would  regulate  the  right  of  the  vendor  to 
sell,  because  it  regulated  the  right  of  the 
vendors  with  regard  to  the  descent.  But 
the  right  of  pre-emption  is  not  a  right  de- 
pending on  the  Mahcmedan  Law  of  succes- 
sions, inheritance,  marriage,  or  caste  ;  and  it 
is  not  a  law  depending  on  any  religious 
usage  or  institution,  and  I  apprehend  that  a 
Hindoo  purchasing  from  a  Mahomedan  par- 
cener would  not  be  bound  by  the  Mahome- 
dan Law  of  pre-emption  any  more  than  a 
Hindoo  would,  upon  purchasing  from  a 
Mahomedan,  be  bound  by  the  Mahomedan 
Law  of  pre-emption  depending  upon  vicinage. 
When  Mr.  Burge  speaks  of  the  law  of 
pre-emption  as  vesting  a  real  right,  that  is  to 
say,  a  right  attaching  to  the  land,  I  think 
he  could  not  be  speaking  of  the  Mahomedan 
Law  of  pre-emption.  I  find  from  what  my 
honorable  colleague  Mr.  Justice  Norman 
now  tells  me  that  that  was  merely  an  infer- 
ence which  he  drew  from  what  Mr.  Burge 
said.  It  is  clear  that  the  Mahomedan  Law 
of  pre-emption  as  regards  vicinage  does  not 
depend  upon  contract ;  neither  does  the 
Mahomedan  Law  of  pre-emption  in  respect  of 
co-parcenery  depend  upon  contract;  for  it 
seems  that  if  there  are  several  co-parceners, 
and  one  of  them  sells  his  shares,  any  one  of 
the  other  co- parceners  may  institute  proceed- 
ings. But  he  would  not  institute  the  suit 
by  virtue  of  a  contract  made  by  the  vendor 
with  him.  There  was  no  more  contract 
with  him  than  with  the  other  co-parceners. 
If  there  were  a  contract,  it  would  be  proved ; 
and  if  there  were  an  implied  contract,  it 
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would  be  made  with  the*whole  of  them,  and 
not  with  that  one  of  them  who  should  first 
institute  proceedings. 

If  we  were  living  under  a  Mahomedan 
Government,  the  right  of  pre-emption,  as 
pointed  out  by  my  honorable  colleague  Mr. 
Justice  Kemp,  would  not  depend  on  the  party's 
being  a  Mahomedan ;  for  the  Mahomed- 
an Law,  as  administered  by  a  Mahomedan 
Government,  would  give  the  same  right  to  a 
zimmee  or  an  infidel  co-parcener  as  to  a 
Mahomedan.  It  would  give  the  same  right 
to  a  Hindoo  co-parcener  against  a  Hindoo 
co-parcener,  and  to  a  Hindoo  co-parcener 
against  a  Mahomedan  co- parcener.  Islam 
on  the  part  of  the  pre-emptor  is  not  a 
condition  under  the  Mahomedan  Law,  so 
that  zimmees  are  entitled  to  exercise  the 
right  of  pre-emption  as  between  themselves 
or  against  Moslims — Baillie's  Mahomedan 
Law,  page  473- 

It  has  been  held  that  in  the  absence  of  a 
custom  extending  the  law  of  pre-emption  to 
the  Hindoos  of  a  particular  district,  a  Hindoo 
has  not  a  right  of  pre-emption  against  a  Ma- 
homedan. If,  then,  we  do  not  administer  the 
Mahomedan  Law  to  the  same  extent  as  a 
Mahomedan  Government  would  have  ad- 
ministered it  in  favor  of  a  Hindoo  against 
a  Mahomedan,  or  a  Hindoo  against  a  Hindoo, 
in  a  district  where  there  is  no  custom,  it 
shows  that  the  Mahomedan  Law  in  this  re- 
spect,  as  administered  by  a  Mahomedan 
Government,  is  not  the  law  which  would  be 
administered  by  the  Courts  of  this  country. 
If  we  were  to  administer  the  Mahomedan 
Law  of  pre-emption  as  we  find  it  laid  down 
in  the  Mahomedan  Law  books  in  favor  of  a 
Mahomedan  against  a  Hindoo,  because  the 
vendor  was  a  Mahomedan  as  well  as  the 
person  claiming  pre-emption,  we  should  not 
be  doing  equal  justice  if  we  were  to  refuse 
to  administer  the  Mahomedan  Law  as  a 
Mahomedan  Government  would  have  ad- 
ministered it  in  favor  of  a  Hindoo  against 
a  Mahomedan. 

I  have  shown,  I  think,  that  the  law  of 
pre-emption  is  no  part  of  the  Mahomedan 
Law  of  inheritance  or  succession.  My 
honorable  colleague,  Mr.  Justice  Dwarka- 
nath  Mitter,  has  shown  most  clearly  that 
the  sale  by  a  Mahomedan  co-parcener  passes 
property  *o  a  Hindoo,  as  well  as  it  would 
have  passed  the  property  to  a  Mahomedan. 
The  Hindoo  has  acquired  a  right  by  the 
purchase.  By  what  law  is  that  Hindoo  to 
be  deprived  of  that  right  of  property  ? 
There  was  no  defect  of  title  on  the  part  of 


the  vendor  to  sell.  His  interest  passed. 
Then  is  the  Mahomedan  Law,  which  allows 
the  right  of  pre-emption  for  the  sake  of 
preventing  inconvenience,  the  law  which 
under  the  British  Government  is  binding 
on  a  Hindoo?  It  is  no  part  of  the  Mahome- 
dan Law  which  has  been  extended  to  this 
country,  and  by  which  Hindoos  are  bound. 
Has  then  the  Mahomedan  co-parcener  a 
right  in  equity  to  deprive  the  Hindoo  pur- 
chaser of  that  right  which  he  gained  by  his 
purchase  ? 

Section  9,  Regulation  VII.  of  1832,  speak- 
ing of  the  rule  in  Regulation  IV.  of  1793, 
makes  the  following  declaratory  enactment : 

"It  is  hereby  declared,  however,  that 
"the  above  rules  are  intended,  and  shall  be 
"  held  to  apply  to  such  persons  only  as  shall 
"  be  bond-fide  professors  of  those  religions 
"  at  the  time  of  the  application  of  the  law 
"  to  the  case,  and  were  designed  for  the 
"protection  of  the  rights  of  such  persons, 
"  not  for  the  deprivation  of  the  rights  of 
"others.  Whenever,  therefore,  in  any  civil 
"suit,  the  parties  to  such  suit  shall  be  of 
"  different  persuasions,  when  one  party  shall 
"  be  of  the  Hindoo,  and  the  other  of  the 
"  Mahomedan  persuasion,  or  where  one  or 
"  more  of  the  parties  to  the  suit  shall  not 
"  be  either  of  the  Mahomedan  or  Hindoo 
"  persuasion,  the  laws  of  those  religions  shall 
"  not  be  permitted  to  operate  to  deprive 
"  such  party  or  parties  of  any  property  to 
"  which,  but  for  the  operation  of  such  laws, 
"  they  would  have  been  entitled." 

If  a  Mahomedan  purchase  from  a  person 
claiming  to  be  the  heir  of  a  Hindoo,  his 
right  of  property  depends  upon  the  title  of 
his  vendor.  He  would  acquire  by  purchase 
from  his  vendor  the  right  which  his  vendor 
had ;  and  if  the  vendor  had  no  right  by  in- 
heritance under  the  Hindoo  Law,  the  pur- 
chaser would  gain  no  more  right  than  he 
would  have  acquired  if  he  had  purchased 
from  any  other  person.  In  holding  that  the 
Mahomedan  did  not  acquire  a  right  by  pur- 
chase if  his  vendor  had  no  right  to  the  pro- 
perty according  to  the  Hindoo  Law  of  Inher- 
itance, the  Court  would  not  be  depriving  the 
purchaserof  aright  which  hewould  have  gain- 
ed but  for  the  operation  of  such  laws,  because 
if  the  Hindoo  Law  had  been  out  of  question 
altogether,  he  would  have  gained  no  right 
by  purchasing  from  the  supposed  heir.  It 
is  by  virtue  of  the  Hindoo  Law  of  Inheritance 
vesting  the  property  in  the  Hindoo  heir, 
that  a  purchaser,  whether  a  Mahomedan  or 
of  any  other  religion,   acquires   a   right    of 
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property.  But  that  is  not  the  case,  as 
•  already  shown,  with  reference  to  the  Maho- 
medan  Law  of  pre-emption.  A  Hindoo  has 
by  his  purchase  from  a  Mahomedan  acquired 
a  right  of  property.  The  question  is,  is 
he  to  be  deprived  of  that  right  by  the 
Mahomedan  Law  of  pre-emption  ?  The 
Regulation  says :  "  Where  the  parties  are 
"of  different  religions,  the  laws  of  those 
"religions  are  not  to  operate  to  deprive 
"such  party  or  parties  of  any  property 
"  which,  but  for  the  operation  of  such  laws, 
"they  would  have  been  entitled  to/' 

Now,  the  Hindoo  in  this  case  would  have 
been  entitled  to  the  property,  but  for  the 
operation  of  the  Mahomedan  Law  of  pre-emp- 
tion. It  appears  to  me,  therefore,  that  to 
enforce  the  law  of  pre-emption  against  the 
Hindoo  would  be  to  deprive  him  of  property 
in  favor  of  a  Mahomedan  which  but  for 
the  Mahomedan  Law  the  Mahomedan  could 
not  have  taken  away  from  him.  Is  there 
any  justice,  equity,  or  good  conscience 
under  which  he  ought  to  be  deprived  of 
that  property  which  he  legally  acquired  ? 

The  Mahomedan  Law,  as  has  been  already 
shown  by  Mr.  Justice  Kemp  and  Mr.  Justice 
Dwarkanath  Mitter,  admits  of  all  kinds  of 
devices  for  the  purpose  of  frustrating  its 
own  law.  If  there  is  a  bond-fide  sale  between 
a  Mahomedan  vendor  and  a  Hindoo  pur- 
chaser, and  they  come  forward  and  declare 
that  which  is  not  true,  and  say  that  it  was 
not  a  sale  intended  to  operate,  but  was  a 
fictitious  device,  their  words  must  be  accept- 
ed according  to  the  Mahomedan  Law,  and 
the  truth  of  the  assertion  cannot  be  disputed  ; 
they  would  be  bound  by  the  untruth  which 
the  vendor  and  the  purchaser  declare  for 
the  purpose  of  evading  the  right  of  pre- 
emption. Can  we  say  that  if  they  will  state 
an  untruth,  the  Hindoo  shall  remain  in 
possession  of  the  property  which  he  has 
purchased,  but  if  they  will  not  declare  that 
which  is  untrue,  there  is  an  equity  to  take 
the  property  away  from  the  purchaser  ? 

Again,  if  this  right  depended  on  contract 
between  the  Mahomedan  vendor  and  the 
Hindoo  purchaser,  and  the  Mahomedan  vend- 
or had  actually  bound  himself  by  contract 
to  his  partners  not  to  sell  except  subject  to 
the  right  of  pre-emption,  we  should  not, 
I  think,  allow  such  a  device  to  evade  the 
contract;  but  if  we  are  to  administer  the 
Mahomedan  Law,  and  not  the  law  which  we 
administer  in  these  Courts,  we  should  be 
precluded  from  entering  into  the  question 
whether  this  were  a  device  or  not  to  get  rid 


of  the  contract.  It  strikes  me  that  we  should 
not  by  so  doing  be  administering  equity, 
justice,  or  good  conscience. 

In  the  Digest  of  Mahomedan  Law  by  Mr. 
B.iillie,  which  is  taken  substantially  from 
the  Futwa  Alumgiree,  it  is  laid  down  that, 
"  When  a  purchase  is  intended  for  a  hun- 
"  dred  derhems,  it  may  be  made  openly  for  a 
"  thousand  or  more,  and  then  the  purchaser 
"  may  give  the  seller  a  piece  of  cloth,  of  the 
"  value  of  a  hundred,  in  lieu  of  the  price ; 
"  whereupon,  if  the  pre-emptor  should  come 
'*  to  make  his  claim,  he  must  take  the  pur- 
"  chase  at  the  ostensible  price,  which  its 
"  magnitude  will  disentitle  him  to  do  " — Page 
505.  All  that  they  have  to  do,  to  evade  the 
law  of  pre-emption  as  regards  a  piece  of  land 
worth  too  rupees,  is  to  sell  it  for  a  lakh  of  ru- 
pees and  pay  only  100  rupees,  and  a  Court 
administering  the  Mahomedan  Law  would 
not  allow  pre-emption  except  at  the  price  of 
a  lakh,  and  this  Court,  if  it  is  bound  to  admi- 
nister the  law,  must  also  allow  itself  to  be 
deceived  by  such  a  device,  and  hold  it  to  be 
valid. 

Mr.  Baillie  proceeds  to  say :  "  The  seller 
"  and  purchaser  may  declare  that  the  sale 
"  was  invalid  or  a  tuljeea,  or  with  a  condition 
"  of  option  to  the  seller,  and  their  declara- 
"  tion  must  be  accepted,  which  being  the 
"  case,  there  is  no  room  for  a  claim  of  pre-emp- 
"  tion."  So  that,  when  property  has  passed, 
they  have  only  to  declare  that  it  was  a  mere 
fiction,  and  this  Court  must  hold  that  they 
have  a  right  to  declare  it  to  be  a  tuljeea  or 
invalid,  notwithstanding  the  evidence  shows 
clearly  that  it  was  a  sale  intended  to  take 
effect.  I  should  regret  very  much  if  I 
were  bound  to  administer  such  a  law  in  this 
Court.  If  I  were  to  allow  a  man  who  had 
sold  his  property  for  100  rupees  to  say  that 
he  had  sold  it  for  a  lakh,  and  if  I  were  bound 
to  be  deceived  by  that  device  and  not  allow 
the  real  question  of  fact  to  be  enquired 
into,  it  appears  to  me  that  I  should  be  admi* 
nistering  a  law  which  it  was  never  intended 
by  the  Government  of  this  country  that 
their  Courts  should  administer. 

For  these  reasons,  I  am  of  opinion  that 
the  Hindoo  purchaser  was  not  bound  by  the 
Mahomedan  Law  of  preemption  in  favor  of 
a  Mahomedan  co-partner,  although  he  pur- 
chased from  one  of  several  Mahomedan  co- 
parceners; and  in  the  other  case,  I  hold 
that  a  Hindoo  purchaser  is  not  bound  by 
the  Mahomedan  Law  of  pre-emption  on  the 
ground  of  vicinage,  which  may  also  be 
evaded  in  the  manner  pointed  out  by  Mr. 
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Justice  Kemp  by  reserving  an  inch  of  land 
between  the  land  sold  and  the  land  claimed 
by  the  vendor. 

These  cases  will  be  sent  back  to  the 
respective  Division  Benches  which  refer- 
red them  with  this  expression  of  our 
opinion.  There  will  be  no  costs  of  this 
reference. 


The  13th  September  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.y  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  and  A.  G.  Macpher- 
son,  Judges. 

Payment  out  of  Court— Section  206  of  Act  VIII. 
of  1859— Limitation— Section  20,  Act  XIV.  of 
I8S9. 

Reference  to  the  High   Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore. 

Fukeer  Chand  Bose,  Decree-holder, 

versus 

Muddun  Mohun  Ghose,  Judgment-debtor. 

A  payment  out  of  Court  by  a  judgment-debtor  to  the 
decree-holder  may  ber  certified  to  the  Court  and  proved 
by  the  decree-holder  for  the  purpose  of  avoiding  limita- 
tion, the  provisions  of  Section  206,  Act  VIII.  of  1S59, 
notwithstanding. 

Reference  by  the  Judge  of  the  Small  Cause 

Court, 

The  decree  in  this  case  was  passed  by 
consent  on  the  28th  January  1864  for  Rs. 
197  payable  by  instalments  from  Cheyt  1270 
to  Cheyt  1278,  both  inclusive;  the  whole 
to  be  recoverable  with  interest  at  12  percent, 
if  the  instalments  are  not  paid;  and  the 
decree-holder  now  applies,  /.  e.t  within  three 
years  from  Cheyt  1272,  for  the  execution 
of  the  same,  and  urges  in  bar  of  limitation 
that  his  client  has  received  the  instal- 
ments for  Cheyt  1270  and  1271.  The 
question,  therefore,  arises  whether  the  alleged 
payments  having  been  made  out  of  Court, 
and  not  certified  to  the  Court  by  the  de- 
cree-holder, I  ought,  under  Section  216  of 
Aft  VIII.  of  1859,  t0  issue  a  notice  to  the 
judgment-debtor,  requiring  him  to  show 
cause  within  a  limited  period  why  the  decree 
should  not  be  executed  against  him. 

It  has  been  ruled  by  the  High  Court  in 

the  cases  noted  in 

Bindabun  Chancier  Sircar  the  margin,  that 
Chowdhry  and  another,   peti-  e  , 

tioners,  versus  Khosal  Chun-      I>a  >'  m  e  n  ts  ma"e 

der  ^Dutt,   opposite    party     otherwise  than 

e 
not 
the 


der    Dutt,   opposite    party  otherwise  tha 

f W.  R„  p.  2,  Miscellaneous  through       t  h 

Appeals,  Vol.   II.),  Boykunto  p             8       , 

Gnose and  another,  judgment-  ^Ourt,      and       •*' 

debtors,  versus  Kisnen  Chun-  certified       to 


der  Ghose  and  others,  decree-  Court     in     adjust* 

holders  (p.  43,  Miscellaneous  t      *       rWiw 

Appeals,  Vol.  II.,  W.  R.),  Di-  mem  °*  a  aecre*> 

£umburry  Debia  and  another,  cannot    be     reCOg- 

judgmcnt-debtors,™wwsSha-  nized  as    keeping 

roda    Pershad    Roy,    decree-  i-          f«         -»„.*. 

holder  (p.  27.  Miscellaneous  ahVe    tlne     S*mC> 

Appeals,  Vol.  in.,  w.  R.),  but    that    an    afc- 

Heera      Narain      Chatteriee  tempt      at      Settle- 

versus      Smith    .(3    W.     R.,  «^^«*    ^r    ^^..«4^ 

Small      Cause      Court      Re-  meni    °f    *CCOUntS 

ferences,  p.    1 1 ),  Kali  Prasad  in    Court    is    SttfiV 

Surma     Roy,     decree-holder,  cient  to  keep  a  d$- 

versus    Khetter   Nath    Shah,  „„  «i:.,A  ~La  .u~* 

judgment-debtor       (Miscellal  Cree  ahvf  •  and  lhat 

neous  Appeals,  p.  u,  vv  R.,  an  admission    by 

Vol.  IV).  Motty  Lall,  appel-  a  judgment-debtor 

lant,   versus   Ram    Dass,    re-  •      „    *u~    ~  ^j*t 

spondent  (Suth.  Decisions  for  &lveS   the    Creditor 

July  1864.P.3S,  Miscellaneous  a  fresh  start,  and 

Rulings)  Kedar  Nath  Mohata  avoids    the   limita- 

rersus  Heera  Lall  MondoHW.  ..         _..    ,          .    .  . 

R.,MiscellaneousAppeals,IV.  l,on    wnlcn    mi«Ot 

2 1 ).  Shoda  Sheo  Singh  ver-  otherwise   run 

sus  Luchmee  Narain  (W.  R.,  against    exectl- 

Miscellaneous  Appeal,  V.  12).  ..            1     .    .. 

Kushie    Cant    Bhuttacharjee  t,on  >    ?ut    th*   ** 

versus  Prosunno  Coomar  Roy  of    taking   Otlt    the 

Chowdhry  (W.   R.,   Miscel-  pr0ceeds  of  a  pre- 

laneous     Appeals,     V.     31).  .               .       .     r 

Mussamut     Fuzulutoonnissa,  Vl<>u?  sal«    ln    «*■ 

judgment-debtor,     appellant,  eCUtionof  a  decree, 

versus     Chutturdhary     Sing,  is    not   a   procee<l- 

respondent  (W.  R.,  Miscella-  .                ,    r         .. 

neous  Appeals,  VI.,  page  43).  in£   t0   keeP    a»lye 

Kishen     Mohun      lush,     one  the     decree     witb- 

of      the      judgment-debtors,  in      the      meaning 

appellant,     versus     Chunder  c    0                          ^ 

Cant    Chuckerbutty,    decree-  ot    OCCtlOn    20    Of 

holder,    respondent   (W.    R.,  Act  XIV.  of  1 859. 

Miscellaneous  Appeals,    VI.,  j^     further      OUeS- 

p.     49)     Jotee    Ram     Dass,  ..            ,            /* 

appellant,      versus      Shaikh  Uon>  therefore, 

Huruf  and  another,  respond-  arises  whether  the 

A^viIV^mZ  alle*ed   P^ments 

samut      Luchmun      Konwar,  Can    come     under 

appellant,    versus    Luchmun  the     term     "  SO  me 

rhpkub  ,re3??ndent  (^W«^R',  P  r  o  c  e  e d  i  ng"  in 

C.  R.,  Vol.  VII.,  p.  79),  Bhya  £                          ° 

Bhoop    Nath    Sahye,    appel-  becUon    20,      Act 

lant,     versus     Kunwan     and  XIV,  of  1859. 

others,  respondents ( W.  R.,  C.  T        0    .      -     „   , 

R.,Vol.  VII.,  p.  i34)f  Thakoor  tn    buoathollah 

Lall  Misree,  appellant,  versus  Sircar     versus     T. 

Ka7,t;Lao1  Tra0r^MS,!?Md"  A  •  Thompson, 

ent  (W.  K.,  C.  R.,  Vol.  VII.,  Q     u     ,r,    I> 

p.  510),  Chunder  Cant  Mitter,  P>  9°>  H>'de  s  K«- 

appellant,  versus  Ram  Narain  po  r  t  S,      1 862-63, 

Dey  Sircar,  decree-holder,  and  Mr.    Justice   Wells 

others,   respondents  (W.R..  •ja.r      ^    *, 

C.  R.,   Vol.  viii.,   p.  63),  said   that  Act 

Dwarkanath  Dass  Biswas,  ap-  VIII.  is  altogether 

pcllant,  versus  Unnpdachurn  a    plaintiff's     Act  : 

Dass,  respondent  (vv.  R.,  C.  j             t       j    *• 

R.,Vol.VIII.,P.3i9)»Gunga  anC?    W  L?"*   lhe 

Gobindo  Goopta  and  others,  Chief    Justice,     in 

appellants,    versus    Mukhun  Bhoobun eSSUTV 

Lall    Aotee    and  others,    re-  t^   u-               1   •    *•« 

spondents  ( VV.  R.,  C.  R.,  Vol.  IJet),a>        plaintiff, 

IX.,  p.  362),  Bhuruth  Chunder  versus      Dinonath 

Roy,  appellant,  versus  Novah  Sandial  and     an- 

Nazir    All    Khan    Bahadoor.  »•             j   e      j 

respondent  (W.  R.,  C.  R.,Vol!  other,    defendants 

X..  p.  W4).  (W.  R.,  C.  R„  Vol. 

XI.,  p.  232,)  says  :  "  I  am  not  sure  that  a  part- 
payment  under  a  decree  may  not  be  proved  for 

the  purpose  of  avoiding  limitation,  although 
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the  payments  had  not  been  made  through 
the  Court,  or  certified  to  the  Court.  I  am 
disposed  to  think  that  the  words  '  no  adjust- 
ment of  a  decree  in  part  or  in  whole  shall  be 
recognized  by  the  Court'  in  Section  206  mean 
that  no  adjustment  shall  be  recognized  as  an 
adjustment  in  favor  of  the  debtor,  unless  it  is 
made  through  the  Court,  or  certified  to  the 
Court  by  the  person  in  whose  favor  the  decree 
has  been  made ;  the  meaning  being  that  the 
person  in  whose  favor  the  decree  has  been 
made  is  not  to  be  bound  by  an  alleged  pay- 
ment out  of  Court,  unless  he  has  certified 
it.  If  the  Legislature  had  contemplated  the 
Statute  of  Limitation,  and  had  intended  to 
prevent  a  payment  made  within  the  period 
of  limitation  from  being  made  use  of  to 
prevent  the  operation  of  limitation,  1  should 
think  they  would  have  required  the  payment 
to  be  certified  by  the  defendant,  who  would, 
in  that  case,  be  affected  by  it.  I  am 
corroborated  in  this  view  by  find- 
ing that  no  time  is  fixed  within  which  the 
plaintiff  is  to  certify.  If  the  plaintiff  comes 
in  at  any  time,  and  certifies  that  he  has  been 
paid,  he  must  be  bound  by  it;  but  if  limita- 
tion was  in  the  object  of  the  Legislature, 
they  would  have  required  the  certificate  to 
be  made  within  a  fixed  time." 

After  reading  the  remarks  of  his  Lord- 
ship on  Section  206,  I  take  the  same  view 
of  the  Section  as  his  Lordship  has  done.  It 
would,  therefore,  be  presumptuous  in  me  to 
add  anything  to  what  has  already  fallen 
from  his  Lordship,  further  than  to  say  that 
a  payment  out  of  Court  to  a  decree- holder 
is  a  proceeding  under  Section  20,  Act  XIV. 
of  1859.  I,  therefore,  think  that,  under 
Section  126  of  Act  VIII.  of  1859,  a  notice 
may  be  issued,  calling  upon  the  judgment- 
debtor  to  show  cause  why  the  decree  should 
not  be  executed  against  him  ;  and  should  he 
come  in  and  contest  the  alleged  payments, 
both  parties  will  then  be  at  liberty  to  prove 
their  respective  allegations.  But  for  the 
purposes  of  the  notice,  I  shall  assume  that 
the  alleged  payments  have  been  made. 

This  case  was  re/erred  to  the  Full  Bench 
by  Peacock ,  C.  J.y  and  Milter,  J.t  with 
the  following  remarks : — 

Peacock*  C.  y. — As  there  are  conflicting 
decisions,  the  question  must  be  referred  to  a 
Full  Bench. 

The  decisions  which  conflict  are  4  \Y\  R  , 
Miscellaneous,  21,  and  11  W.  R.,  Civil 
Rulings,  232. 


The  other  cases  cited  by  the  Judge  of  the 
Small  Cause  Court  appear  to  have  no  bear- 
ing upon  the  question  referred. 

The  judgment  0/  the  High  Court  was  deli- 
vered as  follows  by — 

Peacock,  C.  J. — This  question  arises  out 
of  a  point  of  law  stated  by  the  Small  Cause 
Court  Judge  for  the  opinion  of  this  Court. 
The  plaintiff  obtained  a  decree  for  a  sum  of 
money  payable  by  instalments,  the  whole 
amount  of  the  decree  to  be  recovered  if 
any  of  the  instalments  should  not  be  paid 
as  it  became  due.  The  earliest  instalment 
was  more  than  three  years  before  the  appli- 
cation for  execution,  but  the  instalments 
which  the  plaintiff  wished  to  levy  under  an 
execution  fell  due  within  the  three  years. 
The  plaintiff  applied  under  Section  126, 
Act  VIII.  of  1859,  for  the  issue  of  a  notice 
calling  on  the  judgment-debtor  to  show 
cause  why  the  decree  should  not  be  execut- 
ed against  him,  and  he  stated  that  the 
defendant  had  paid  the  earlier  instalments 
which  became  due  more  than  three  years 
before  the  time  of  the  application,  and  the 
question  was  whether  the  plaintiff  could  be 
allowed  to  prove  that  those  payments  had 
been  made  to  him  as  the  instalments  became 
due,  the  payments  not  having  been  made  by 
the  defendant  to  the  plaintiff  through  the 
intervention  of  the  Court.  In  consequence 
of  some  decisions  holding  that  a  plaintiff 
was  not  at  liberty  to  show  that  the  earlier 
instalments  had  been  paid,  and  that  he  was 
not,  therefore,  barred  by  limitation,  the 
question  was  raised  for  the  opinion  of  the 
High  Court  as  to  whether  the  plaintiff  could, 
I  notwithstanding  Section  206  of  Act  VIII. 
of  1859,  come  into  Court  and  certify  to  the 
Court  and  prove  that  the  defendant  had 
paid  the  earlier  instalments,  and  that  he  was 
not  barred  from  applying  for  execution  of 
decree  for  the  later  instalments. 

I  do  not  think  I  can  add  anything  to  what 
I  stated  in  the  case  of  Bhoobunessuree  Debia 
versus  Dinonath  Sandial  and  another,  report- 
ed in  the  11th  Volume  of  the  Weekly  Re- 
porter, page  232.  I  there  stated:  "I  am 
*'  not  sure  that  a  part-payment  under  a 
•'  decree  may  not  be  proved  for  the  purpose 
"  of  avoiding  limitation,  although  the  pay- 
"  ment  has  not  been  made  through  the  Court, 
'•  or  certified  to  the  Court.     I  am  disposed 

to  think  that  the  words  *  no  adjustment  of 

a  decree  in  part  or  in  whole  shall  be  re- 
"  cognized  by  the  Court '  in  Section  206 
"  mean  that  no  adjustment  shall  be  recog- 
"  nized    as  an  adjustment   in   favor   of  the 
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"  debtor,  unless  it  is  made  through  the 
"  Court  or  certified  to  the  Court  by  the 
"  person  in  whose  favor  the  decree  has 
tc  been  made ;  the  meaning  being  that  the  per- 
"  son  in  whose  favor  the  decree  has  been 
"  made  is  not  to  be  bound  by  an  alleged 
"  payment  out  of  Court,  unless  he  has 
certified  it.  If  the  Legislature  had  con- 
templated the  Statute  of  Limitation,  and 
had  intended  to  prevent  a  payment  made 
within  the  period  of  limitation  from  being 
"  made  use  of  to  prevent  the  operation 
"  of  limitation,  I  should  think  they  would 
"  have  required  the  payment  to  be  certified 
"  by  the  defendant,  who  would,  in  that  case, 
"  be  affected  by  it, 

"  I  am  corroborated  in  this  view  by  find- 
"  ing  that  no  time  is  fixed  within  which  the 
"  plaintiff  is  to  certify.  If  the  plaintiff 
"  comes  in  at  any  time  and  certifies  that  he 
"  has  been  paid,  he  must  be  bound  by  it, 
"  but  if  limitation  had  been  in  the  con- 
templation of  the  Legislature,  they  would 
have  required  the  certificate  to  be  made 
"  within  a  fixed  time." 

The  Section  only  requires  the  certificate 
to  be  made  by  the  plaintiff.  I  am  of  opinion 
the  plaintiff  had  a  right  to  come  into  Court 
and  ask  for  execution  of  the  later  instal- 
ments, and  to  certify  to  the  Court  and  prove 
that  the  defendant  had  paid  the  earlier  in- 
stalments as  they  fell  due.  The  Judge  of 
the  Small  Cause  Court  ought  to  be  told  that 
he  will  be  justified  in  issuing  a  notice  on 
the  plaintiff's  certifying  that  the  defendant 
paid  the  earlier  instalments ;  and  on  his  prov- 
ing to  the  satisfaction  of  the  Judge  that 
those  payments  were  made  as  they  became 
due,  the  defendant  will  then  be  at  liberty  to 

come  in  and  show  that  he  had  not  made  the 
payments,  and  consequently  that  the  plaint- 
iff was  barred  by  reason  of  not  having 
taken  out  execution  within  three  yeara  from 
the  time  when  the  first  instalment  fell  due 
upon  which  the  whole  decree  became  pay- 
able. 
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The  13th  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  a/.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  F.  A.  Glover,  and  Dwarka- 
nath  Mitter,  Judges. 

Evidence — Possession. 

Case  No.  1878  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  16th  April  1868,  affirming  a 
decision  of  the  Moonsiff  of  Rao j an, 
dated  the  18th  April  186J. 

Monee  Ram  Deb  (one  of  the  Defendants), 

Appellant, 

versus 

Dabee  Churn  Poddar  (Plaintiff)  and  others  - 
(Defendants),  Respondents. 

Baboo  Okhil  Chunder  Sein  for  Appellant. 
Baboo  Rajendronaih  Bose  for  Respondents. 

Held  {Mitter,  J.,  dubitante)  that,  when  a  witness 
says  that  a  party  is  in  possession  of  land,  that  in  point 
of  law  is  admissible  evidence  of  the  fact  that  such 
party  was  in  possession. 

This  case  was  referred  to  the  Full  Bench 
by  Peacock,  C.  J.,  and  L.  S.  Jackson,  J.y 
with  the  following  remarks  : — 

Peacock,  C.  J. — If  it  were  not  for  the  case 
which  has  been  cited  from  the  9th  Weekly 
Reporter  79,  I  should  have  thought  that  a 
witness  proving  that  a  man  was  in  posses- 
sion was  not  in  point  of  law  insufficient  evi- 
dence of  the  fact.  In  dealing  with  a  case  of 
the  sort  in  regular  appeal,  the  Court  would 
probably  require  something  more  than  a 
statement  that  the  man  was  in  possession  ; 
but  that  is  a  matter  for  the  Court  which  has 
to  decide  the  fact,  and  is  not  one  which  can 
be  urged  as  a  ground  of  special  appeal. 
The  case  must  be  referred  to  the  Full  Bench 
on  the  point  of  law. 

Jackson,  J. — I  entirely  concur.  I  should 
apprehend  that,  in  the  case  cited,  the  learned 
Judges  were  rather  dealing  with  the  merits 
of  the  particular  case,  and  intimating  dis- 
satisfaction with  the  mode  of  proof  than 
laying  down  general  legal  principles.  But 
as  the  judgment  does  undoubtedly,  in  its 
terms,  amount  to  a  ruling  on  the  point  of 
law,  I  think  it  will  be  necessary  to  have  the 
point  settled  by  a  Full  Bench. 
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The  following  are  the  judgments  of  the 
Full  Bench  ;— 

Peacock,  C.  J.  (Bavley,  Kemp,  and 
Glover,  JJ.y  concurring). — In  this  case, 
the  plaintiff  sued  to  recover  possession  with 
mesne-profits  of  a  one-thiftf  share  in  certain 
land.  A  witness  for  the  plaintiff  proved  that 
the  plaintiff  held  possession  of  the  one-third 
share  of  the  land,  and  had  been  subsequently 
ousted  by  defendant.  The  Jud^e  says  : 
"  This  witness  appears  respectable,  and  his 
"  evidence  alone  is  worthy  of  belief.  I  am, 
"  therefore,  clear  that  plaintiff  was  in  pos- 
session of  his  share  in  suit  within  12 
"years  before  the  alienation  and  suit."  The 
Court  of  first  instance  arrived  at  a  similar 
conclusion.  It  was  objected,  however,  be- 
fore this  Court  in  special  appeal  that  there 
was  no  sufficient  legal  evidence,  and  that  the 
witness  ought  to  have  shown  what  he  meant 
by  possession,  and  not  merely  to  have  stated 
that  the  plaintiff  was  in  possession. 

I  do  not  think  that  I  can  add  any  thing 
to  what  I  said  when  the  case  was  before  rae 
and  when  I  referred  it  to  the  Full  Bench. 
I  then  said  :  "  If  it  were  not  for  the  case 
"  which  has  been  cited  from  the  9th  Weekly 
"  Reporter,  79,  I  should  have  thought  that 
"  a  witness  proving  that  a  man  was  in  pos- 
session, was  not  in  point  of  law  insuffi- 
"  cient  evidence  of  the  fact.  In  dealing 
"  with  a  case  of  the  sort  in  regular  appeal, 
"  the  Court  would  probably  require  some- 
"  thing  more  than  a  statement  that  the  man 
"was  in  possession  ;  but  that  is  a  matter  for 
"  the  Court  which  has  to  decide  the  fact, 
"  and  is  not  one  which  can  be  urged  as  a 
"  ground  of  special  appeal."  The  case  was, 
therefore,  referred  to  the  Full  Bench  on  the 
point  of  law. 

No  doubt,  if  a  witness  were  to  come  into 
Court,  and  say  that  the  plaintiff  was  in  pos-  j 
session  of  one-third  of  an  estate,  I  should 
think  it  necessary  to  cross-examine  him,  and 
to  ask  him  how  he  knew  it.  But  in  this 
case  there  was  no  cross-examination,  and 
the  Judge  says  that  the  defendant's  pleader 
declined  to  cross-examine  the  witness.  It 
appears  to  me  that  there  was  legal  evidence 
on  which  the  Court  was  justified  in  deciding 
in  favor  of  the  plaintiff's  possession,  and  i 
that  the  question  must  be  answered  to  the 
effect  that  when  a  witness  says  that  a  party 


is  in  possession,  that  in  point  of  law  is  ad- 
missible evidence  of  the  fact  that  such  party 
was  in  possession. 

It  is  admitted  by  the  pleader  for  the  ap- 
pellant that  this  is  the  only  point  in  the  case. 
The  appeal  will,  therefore,  be  dismissed  with 
costs. 

Milter,  y. — As  I  was  one  of  the  Judges 
who  took  part  in  the  decision  reported  in 
the  9th  Volume  of  the  Weekly  Reporter, 
I  think  it  desirable  to  say  a  few  words  in 
explanation  of  the  view  which  I  had  taken 
on  that  occasion.  There  can  be  no  doubt, 
I  think,  that  a  bare  statement  of  a  witness 
that  A  B  was  in  possession,  unaccompa- 
nied by  any  information  as  to  his  means  of 
knowledge,  or  as  to  the  materials  upon 
which  he  came  to  that  conclusion,  would  be, 
even  if  it  were  admissible  in  law,  evidence 
of  a  most  unsatisfactory  character.  But 
the  question  is,  whether  such  a  statement 
ought  to  be  admitted  in  law  as  evidence. 
I  confess  that  I  am  not  even  now  without 
grave  doubts  on  this  point.  If  the  word 
"  possession"  is  understood  in  the  sense  of 
actual  occupation,  a  fact  directly  cognizable 
by  the  senses,  there  can  be  no  doubt  that  the 
statement  would  be  admissible;  but  if  the 
word  "  possession"  is  to  be  understood  in 
the  sense  of  what  is  calle.d  in  legal  phra- 
seology, constructive  possession,  as  it  was 
admitted  by  the  pleader  for  the  respondent 
himself,  the  witness  must  be  considered  to 
have  been  speaking,  not  of  a  fact  directly 
within  his  knowledge,  but  of  a  conclusion 
based  upon  facts,  although  the  knowledge 
of"  those  facts  might  have  been  actually  de- 
rived from  sensation,  the  primary  source 
of  all  our  knowledge.  As,  however,  all  my 
learned  colleagues  are  of  a  different  opinion, 
I  should  not  think  myself  justified  in  differ- 
ing from  them  on  this  point,  particularly 
as  I  find  that  I  am  not  in  a  position  to  cite 
any  authorities  in  support  of  my  view. 
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The  4th  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  F.  A.  Glover,  and  Dwarkanath 
Mitter,  Judges. 

Execution  —  Decree  —  Agreement  by  parties- 
Instalments— Removal  of  attachment— Bona 
fide  proceeding— Section  20,  Act  XIV.  of 
1859.  ^ 

Case  No.  204  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Raj  shaky  e,  dated  the  20th 
February  i86g,  affirming  an  order  of  the 
Moons  iff  of  that  District,  dated  the  14th 
July  1868. 

Kristo  Komul  Singh  (Decree-holder), 

Appellant  j 

versus 

Huree  Sirdar  and  another  (Judgment- 
debtors),  Respondents. 

Mr.  G.  A .  Twidale  and  Baboo  Nursingh 
Chunder  Mitter  for  Appellant. 

No  one  for  Respondents. 

Held  (Mitter,  J.,  dissenting),  that  the  fact  of  a  de- 
cree-holder agreeing  by  kistbundee  to  accept  payment  of 
his  decree  by  instalments,  and  binding  himself  not  to 
issue  execution  within  a  certain  time,  does  not  affect  the 
question  of  limitation,  but  the  Court  executing  a  decree 
is  bound  to  execute  it  as  it  finds  it,  and  cannot  add  or 
n  any  way  alter  the  terms  of  the  original  decree  in 
consequence  of  anv  consent  of  the  parties.  The  relin- 
quishment by  the  decree-holder  of  an  attachment  of  the 
judgment-debtor's  property  is  not  a  proceeding  to  keep 
the  decree  in  force  within  Section  20,  Act  XIV.  of  1859. 

This  case  was  referred  to  the  Full  Bench 
by  Peacock,  C.  J.,  and  Mitter,  J.,  with 
the  following  remarks : — 

Peacock,  C.  J. — In  this  case  the  decree  is 
dated  the  17th  of  September  1853  in  the 
Court  of  the  Moonsiff  of  Chowgong.  It  is 
said  by  the  Moonsiff  of  Nattore  to  have  been 
transmitted  to  the  Court  of  the  Moonsiff  of 
Belmariah  for  execution.  He  says  that  the 
application  for  execution,  which  was  made 
to  the  Moonsiff  of  Belmariah  on  the  30th 
of  December  1864,  was  illegally  admitted, 
for,  under  Section  285  of  the  Code  of  Civil 
Procedure,  the  decree-holder  ought  to  have 
applied  to  the  Court  of  the  Moonsiff  of 
Nattore,  whose  duty  it  was  to  execute  the 
decree  to  transmit  a  copy  thereof  to  the 
Moonsiff  of  Belmariah  for  execution.  I 
do  not  understand  to  which  Court  this  decree 


really  belongs,  whether  to  the  Moonsiff 
of  Chowgong  or  to  the  Moonsiff  of  Belmariah, 
and  which  is  the  Court  to  send  a  certificate, 
if  necessary,  under  Section  285  of  the  Act. 

All  that  is  certain  on  the  face  of  the  pro- 
ceedings is  that  we  are  now  in  1869  discuss- 
ing questions  as  to  the  right  of  executing 
a   decree   of    1853.     It    appears,    however, 
that  the  last  application  for  execution  was 
made  in  the  Court  of  the  Moonsiff  of  Bel- 
mariah   on    the    30th   of   December   1864. 
Certain  properties  were  attached  in  execution, 
and  on  26th  February  1865,  the  decree-hold- 
ers and  the  judgment-debtor  entered  into  an 
arrangement  whereby  the  property  was  re- 
leased, and  the  decree  was   to   be   paid  by 
instalments.     The   first  payment  under  the 
kistbundee  was  due  on  the  4th  of  July  1865. 
The  application  out  of  which  this  present 
appeal  arises  was  made  on  the  14th  of  July 
1868.     It  appears  to  me  that  although  the 
decree-holder  may  have  bound  himself  not 
to  issue  execution  before  the   14th  of  July 
1865,  that    circumstance    did   not  give  the 
decree-holder  three  years  frcm  that  date  to 
apply   for   a   fresh   execution,    but  that  he 
ought  to   have   applied   within    three  years 
from  the  30th  of  December  1864.     He  had 
about  two  years  and  a  half  remaining  within 
which  he  might  have  applied  for  execution 
after  the   default   was   made    on    14th  Jul? 
1865.     The  fact  of  his  binding  himself  by 
kistbundee  not  to  issue  execution  within  a 
certain  time  does  not  appear  to  me  to  affect 
the  question  of  limitation  any  more  than  a 
voluntary  abstaining  from  issuing  execution 
wrould  have  done. 

But  some  cases  have  been  decided  in  which 
it  has  been  held  that  a  kistbundee  filed  with 
the  consent  of  the  Court  has  the  effect  of  alter- 
ing the  time  for  payment  under  the  decree. 
But  for  these  decisions,  I  should  have 
thought  that  a  Court  of  execution  was  bound 
to  execute  the  decree  as  it  found  it,  ana 
was  not  justified  in  adding  to  or  in  any  way 
altering  the  terms  of  the  original  decree  in 
consequence  of  any  consent  of  the  parties. 
That  is  my  present  impression,  but  I  am- 
quite  open  to  be  convinced  that  that  imPJ5^ 
sion  is  wrong,  and  that  the  cases  to  wnicn 
I  have  referred  are  correct. 

This  case  will,  therefore,  be  referred  to  a 
Full  Bench  for  determination.  The  cases 
to  which  I  have  referred  are  reported  in  tne 
nth  Volume  of  the  Weekly  Reporter,  pages 
86  and  570.  There  is  also  a  case  in  tne 
Agra  Court  which  is  cited  in  the  case-T 
page  570  of  the  Weekly  Reporter.    In  »■ 
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meantime,  it  must  be  ascertained  how  the 
decree  originally  got  to  the  Court  of  the 
Moon  si  ff  of  Belmariah  for  execution,  and 
how  it  got  into  the  Court  of  the  Moonsiff  of 
Nattore,  whether  by  virtue  of  a  certificate 
for  execution  or  in  consequence  of  its  having 
been  transferred  to  one  or  other  of  those 
Courts  as  substituted  for  the  abolished  Moon- 
siffee  of  Chowgong.  The  Judge  should  be 
requested  to  send  up  the  whole  of  the  records 
connected  with  the  execution  of  this  case 
and  also  the  kistbundee. 

Mitter>  J. — I  concur  in  referring  this  case 
to  a  Full  Bench.  I  have  already  expressed 
my  opinion  in  the  case  reported  in  page  86, 
Volume  XL,  Weekly  Reporter,  and  I  may 
add  that  arrangements  similar  to  the  one 
now  before  us  are  frequently  allowed  and 
sanctioned  by  the  Court  in  the  execution- 
department. 

On  the  question  of  limitation,  I  wish  to 
observe  that  it  would  be  highly  unjust  to 
allow  the  judgment-debtor  to  count  the  period 
during  which  the  first  instalment  did  not 
become  payable  in  calculating  limitation 
against  the  decree  holder.  The  arrangement 
was  entered  into  for  his  benefit,  and  he  is, 
in  my  opinion,  the  last  person  to  say  that 
the  decree-holder  ought  to  have  taken  out 
execution  before  the  money  became  actually 
payable. 

The  judgments  of  the  Full  Bench  were  deli- 
vered as  follows  : — 

Miller,  J, — The  main  question  upon  which 
the  determination  of  this  case  depends,  is 
whether  a  Court  of  execution  is  competent  to 
sanction  an  arrangement  for  the  gradual  sa- 
tisfaction of  a  money-decree  by  instalments, 
provided  that  such  arrangement  is  agreed  to 
by  both  the  parties  to  the  decree. 

I  have  given  to  this  question  my  most 
careful  and  earnest  consideration,  but  I  re- 
gret to  say  that  the  conclusion  I  have  arriv- 
ed at  is  different  from  that  which  has  been 
arrived  at  by  my  learned  and  honorable  col- 
leagues. 

I  do  not  wish  to  contend  for  one  moment 
that  a  Court  of  execution  is  not  bound,  as  a 
general  rule,  to  execute  the  decree  precisely 
as  it  stands ;  nor  do  1  wish  to  dispute  the 
correctness  of  the  proposition  that  when  a 
Court  of  competent  jurisdiction  decrees  a 
particular  sum  of  money  without  any  speci- 
fication as  to  the  time  within  which  it  is  to 
be  paid,  the  right  of  the  decree-holder  to 
take  out  execution  for  the  full  amount  of  the 
decree  accrues  on  the  very  day  on  which  it 
is  passed. 

VoL  XIII. 


But  every  general  rule  has  its  exceptions 
and  if  cases  do  arise  which  do  not  fall  with- 
in the  principle  upon  which  it  is  founded, 
,  such  cases  are,  in  my  opinion,  justly  entitled 
'  to  be  exempted  from  its  operation. 
i  Now,  there  are  two  objections  only  which 
can  be  possibly  urged  against  the  execution 
of  a  money-decree  by  instalments,  namely, 
first,  that  it  would  interfere  with  the  right  of 
the  judgment-creditor  to  take  out  immediate 
execution  for  the  full  amount  of  his  decree ; 
and,  secondly,  that  it  would  cause  unneces- 
sary trouble  and  annoyance  to  the  judg- 
ment-debtor by  subjecting  him  to  a  fresh 
process  of  execution  as  each  instalment 
would  fall  due.  None  of  these  objections, 
however,  can  hold  when  both  the  parties  to 
the  decree  are  agreed  that  it  should  be  exe- 
cuted in  that  particular  manner;  and  the 
reason  of  the  rule  failing,  the  rule  itself 
must  necessarily  fail  in  its  application. 

No  doubt,  if  the  arrangement  proposed  is 
one  which  goes  to  alter  the  very  nature  of  the 
decree,  or  to  provide  for  a  special  process  of 
execution  not  recognized  by  the  law,  even 
the  consent  of  the  parties  would  not  give 
jurisdiction  to  the  Court  of  execution  to 
sanction  it.  But  when  the  decree  is  sought 
to  be  modified  merely  as  to  its  amount,  with- 
out involving  any  transgression  of  the  pecu- 
niary limits  of  jurisdiction  fixed  by  the  law, 
or  even  as  to  the  time  within  which  that 
amount  is  to  be  realized,  there  seems  to  be 
no  reason  in  justice  or  equity  why  a  Court 
of  execution  should  not  have  the  power  of 
sanctioning  the  arrangement,  when  it  is 
called  upon  to  do  so  by  all  the  parties  who 
can  be  possibly  interested  in  the  matter. 
Suppose,  for  instance,  that  a  decree  is  passed 
for  10,000  rupees,  and  suppose  also  that 
the  parties  agree  between  themselves  that 
execution  should  be  taken  out  for  5,000  ru- 
pees only,  can  it  be  said  that  the  Court 
of  execution  has  no  power  to  recognize 
such  an  agreement  merely  because  it  is 
bound  to  execute  the  decree  precisely  as  it 
stands  ?  I  do  not  mean  to  say  that  this  case 
is  exactly  parallel  to  the  one  now  under  our 
consideration;  but  I  refer  to  it  merely  for 
the  purpose  of  showing  that  the  rule  which 
requires  a  Court  of  execution  to  adhere  to 
the  terms  of  the  original  decree,  is  not  so 
inflexible  in  its  operation  as  it  is  supposed 
to  be. 

Practically  speaking,  it  is  but  seldom  that 
a  decree-holder  in  this  country  is  able  to 
realize  the  whole  amount  of  his  decree  by 
a  single  proceeding  in  the  execution-depart- 
ment.   Innumerable  difficulties  are  thrown 
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in  his  way  ;  for  to  use  the  words  of  the  learn- 
ed Chief  Justice  in  another  case,  it  is  only 
when  a  suitor  has  obtained  a  decree  in  this 
country  that  his  troubles  begin.  As  a  neces- 
sary consequence  of  these  troubles  and  diffi- 
culties, a  decree-hokier  is  frequently  obliged 
to  realize  his  money  by  a  number  of 
executions  repeated  through  a  series  of 
years;  and  what  then  is  the  practical 
result  of  these  numerous  executions?  Does 
it  not  come  to  the  same  thing  as  if 
the  decree  had  been  realized  by  gradual 
instalments?  But  if  a  Court  of  execution 
is  bound  to  issue  a  fresh  process  so  long  as 
the  smallest  part  of  the  decree  remains 
unsatisfied,  what  reasonable  objection  can 
there  be  to  its  sanctioning  an  arrangement 
for  its  gradual  satisfaction  by  instalments, 
when  that  arrangement  is  deliberately 
agreed  to  by  all  the  parlies  concerned  ? 

That  a  Court  of  execution  is  competent, 
notwithstanding  the  opposition  of  the  judg- 
ment-creditor, to  direct  the  gradual  realiz- 
ation of  a  money-decree  through  a  receiver, 
is  evident  from  the  provisions  of  Section 
*43  of  the  Code  of  Civil  Procedure.  Now, 
it  is  perfectly  clear  that  whether  the 
amount  is  ordered  to  be  realized  in  this 
manner,  or  by  instalments,  the  practical 
result  in  both  cases  is  exactly  the  same : 
and  if  a  Court  of  execution  is  competent 
to  sanction  the  one  arrangement  without  the 
consent  of  the  judgment-creditor,  it  would 
follow  d  fortiori  that  it  is  also  competent 
to  sanction  the  other  when  such  consent 
is  expressly  given.  The  only  difference 
that  I  can  perceive  between  the  two 
Cases  consists  in  the  appointment  of  a 
receiver ;  but  this  provision,  which  is  evi- 
dently made  for  the  security  of  the  judg- 
ment-creditor, and  which  would  be,  therefore, 
imperative  in  a  case  in  which  the  Court  is 
required  to  act  upon  its  own  responsibility, 
becomes  a  matter  of  no  consequence  what- 
ever when  the  only  person  for  whose  benefit 
it  was  intended  chooses  to  dispense  with  it. 

Suppose,  for  instance,  that  a  decree-holder 
finding  that  a  Court  is  inclined  to  appoint  a 
receiver  under  Section  243,  comes  forward 
and  says  that  he  has  no  objection  to  allow 
the  judgment- debtor  to  remain  in  possession 
of  his  estate,  provided  that  he  would  agree 
to  make  over  to  the  Court  the  whole  or  his 
annual  profits,  until  the  decree  is  satisfied  ; 
and  suppose  also  that  the  judgment-debtor 
is  perfectly  ready  and  willing  to  enter  into 
such  an  agreement :  can  it  be  said  that  the 
Court  will   not  be  justified    in  sanctioning 


this  arrangement?  And  if  it  does  sanction 
it,  will  the  order  be  null  and  void  for  want 
of  jurisdiction  ?  Speaking  for  myself,  I 
am  clearly  of  opinion  that  both  these  ques-  I 
tions  ought  to  be  answered  in  the  negative ;  I 
and  I  am,  therefore,  unable  to  see  why  a 
Court  of  execution  should  not  have  the 
power  to  sanction  an  arrangement  for  the 
gradual  satisfaction  of  a  money-decree  by 
instalments. 

It  has  been  said  that  there  is  no  express 
provision  in  the  Code  of  Civil  Procedure 
authorizing  a  Court  of  execution  to  sanction 
such  an  arrangement.  But  the  answer  to 
this  objection  seems  to  me  to  be  perfectly 
plain.  The  necessity  for  an  express  pro- 
vision might  exist  in  those  cases  only  in 
which  the  Court  is  required  to  act  upon  its 
own  responsibility,  as  for  instance  in  a  case 
under  Section  243.  But  when  the  parties  1 
themselves  are  agreed  that  a  particular  j 
thing  should  be  done,  such  a  provision 
would  be  perfectly  superfluous.  Thus,  for 
instance,  there  is  no  general  provision  in 
the  Code  of  Civil  Procedure  authorizing 
the  Courts  to  pass  a  decree  upon  confession 
of  judgment ;  and  yet  it  would  be  simply 
absurd  to  contend  that  such  a  decree  would 
be  void  for  want  of  jurisdiction.  1  may 
add,  however,  that  the  provisions  of  Section 
206  clearly  go  to  show  that  a  decree  of 
Court  might  be  adjusted  in  part  or  in  whole, 
by  consent  of  parties ;  and  all  that  is  neces- 
sary under  that  Section  to  give  validity  to 
such  an  adjustment  is  that  it  should  be  either 
made  "  through  the  Court,  or  certified  to  it 
'*  by  the  party  in  whose  favor  the  decree 
"has  been  passed,  or  to  whom  it  has  been 
"  transferred." 

The  foregoing  observations  are,  I  believe, 
sufficient  to  show  that  a  Court  of  execution 
is  fully  competent  to  sanction  an  arrange- 
ment for  the  gradual  satisfaction  of  a 
money-decree  by  instalments ;  and  I  will, 
therefore,  proceed  to  deal  with  the  question 
of  limitation,  which  is,  in  fact,  the  only 
question  directly  raised  in  this  case. 

With  reference  to  this  question,  I  am 
clearly  of  opinion  that  the  period  ot  limita- 
tion ought  not  to  be  computed  against  the 
decree-holder  otherwise  than  from  the  date 
when  the  first  instalment  became  payable. 
So  long  as  that  contingency  did  not  happen, 
it  is  perfectly  clear  that  the  decree-holder 
was  not  in  a  position  to  execute  his  decree; 
and  as  the  law  is  never  supposed  to  require 
an  impobsibilily,  it  would  be  highly  unjust 
and  inequitable  to  hold  him  guilty  of  anv 


1870.] 


Full  Btnch 


THE    WEEKLY    REPORTER. 


Rulings. 


M 


negligence  for  not  doing  a  thing  which  it 
was  not  in  his  power  to  do.  Suppose,  for 
instance,  that  the  original  decree  itself  had 
been  passed  on  the  basis  of  an  instalment- 
bond,  and  suppose  also  that  the  first  instal- 
ment had  been  made  payable  three  years  after 
the  date  of  the  decree,  it  cannot  be  possibly 
contended  that  in  such  a  case  limitation 
would  be  calculated  against  the  decree- 
holder  from  any  date  anterior  to  that  on 
which  the  first  instalment  fell  due;  for  to 
allow  such  a  contention  would  be  tantamount 
to  holding  that  the  decree  was  barred  by 
limitation  before  it  could  be  executed.  Why, 
then,  are  we  to  adopt  a  different  principle  in 
the  case  of  a  similar  arrangement,  merely 
because  it  has  been  sanctioned  by  a  Court  of 
execution  ?  If  the  decree-holder  in  this  case 
were  to  institute  a  fresh  suit  upon  the  basis 
of  this  very  arrangement,  it  is  perfectly 
clear  that  limitation  would  not  be  calculated 
against  him  otherwise  than  from  the  date 
when  the  first  instalment  became  due.  But 
if  there  is  no  particular  advantage  to  be 
gained  by  driving  him  to  such  a  course, 
there  seems  to  be  no  reason  whatever  why 
a  different  principle  is  to  be  adopted  when 
he  comes  to  the  Court  of  execution  for 
redress. 

It  has  been  said  that,  if  arrangements 
like  this  are  to  be  recognized  by  the 
Court,  the  parties  might  easily  evade  the 
operation  of  the  Law  of  Limitation.  I  con- 
fess that  I  am  altogether  unable  to  perceive 
the  force  of  this  objection.  It  has  been  held 
in  several  cases  that  the  plea  of  limitation 
is  not  a  plea  of  jurisdiction ;  and  if  those  for 
whose  benefit  it  is  intended  deliberately 
choose  to  give  a  fresh  starting  point  to  their 
adversaries,  the  Court  can  have  no  particu- 
lar reason  to  regret  that  it  is  unable  to  apply 
the  Law  of  Limitation.  In  the  present  case 
it  is  perfectly  clear  that  the  arrangement  in 
question  was  sanctioned  by  the  Court  for  the 
exclusive  benefit  of  the  judgment-debtor, 
and  it  does  not  certainly  lie  in  his  mouth  to 
say  that  the  time  which  was  allowed  to  him 
as  a  mere  matter  of  favor  ought  to  be  in- 
cluded in  calculating  the  period  during 
"which  the  decree-holder  has  neglected  to 
prosecute  his  right.  Suppose,  for  instance, 
that  the  Court  had,  at  the  request  of  the 
debtor,  and  in  the  exercise  of  the  discretion 
vested  in  it  by  the  provisions  of  Section 
243,  suspended  the  execution  of  the  decree 
for  a  period  of  three  years  or  upwards,  with 
a  view  to  enable  him  to  raise  the  amount 
by  a  private  alienation  of  his  property. 
Whether   the   Court   would   be   justified   in 


allowing  such  a  long  period  of  time,  or  other-  . 
wise,  is  wholly  immaterial  for  the  purposes 
of  the  present  argument ;  for  it  is  clear  that 
the  order  would  not  be  null  and  void  for 
want  of  jurisdiction.  Would  any  Court  of. 
justice  in  the  World  allow  the  debtor  to  plead 
the  Law  of  Limitation  upon  the  ground  that 
the  decree-holder  ought  to  have  taken  out 
execution  within  the  period  mentioned 
above  ?  And  if  it  would  not,  I  do  not  see 
the  slightest  reason  why  such  a  plea  should, 
be  allowed  in  the  present  case,  when  it  is 
beyond  all  doubt  that  the  arrangement  under 
our  consideration  was  fully  equivalent  to  a 
solemn  agreement  on  the  part  of  the  debtor,, 
that  he  will  not  take  advantage  of  the  time 
during  which  the  first  instalment  would  not 
become  payable  in  calculating  the  period  of 
limitation  against  the  decree-holder. 

Peacock,  C.  J, — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court,  affirm- 
ing the  decree  of  the  Moonsiff,  ought  to  be 
affirmed.  I  can  add  but  very  little  to  what 
I  stated  when  this  case  was  referred,  but  I 
may  add  that  it  appears  to  me  that  a  Court  of 
execution  has  no  power  to  alter  a  decree  of 
the  Court  which  passed  it,  and  that  parties 
cannot  alter  the  law  or  a  decree  of  Court 
even  by  consent.  A  man  may  bind  himself 
not  to  execute  a  decree  of  Court,  or  he  may 
bind  himself  not  to  execute  a  decree  of 
Court  within  a  certain  period,  but  he  cannot, 
by  binding  himself  not  to  execute  the  decree 
for  a  certain  period,  add  to  the  time  which 
the  law  allows  him  to  execute  it.  If  a  man 
having  a  cause  of  action  against  another  to 
recover  immoveable  property,  or  to  recover 
money,  or  to  recover  damages  for  a  trespass 
upon  his  land,  or  for  an  assault,  should  say 
to  that  person  "  I  will  not  sue  you  for  so 
years,"  he  would  not  acquire  a  right  to  sue 
after  the  period  of  limitation  fixed  by  law. 
If  he  binds  himself  not  to  sue  within  a  stated 
period,  and  does  not  intend  to  give  up  his 
right  to  sue  at  all,  he  must  take  care  not  to 
bind  himself  beyond  the  time  within  which 
the  Law  of  Limitation  allows  him  to  sue. 
So,  in  the  case  of  a  decree,  if  a  man  binds 
himself  not  to  execute  a  decree  within  a 
certain  period,  he  must  take  care,  if  he 
wish  to  execute  the  decree  at  all,  not  to 
bind  himself  not  to  execute  the  decree  for  a 
longer  period  than  that  within  which  the  law 
would  allow  him  to  execute  it. 

In  the  present  case,  the  decree  which  is 
sought  to  be  executed  was  a  decree  of  1853, 
about  16  years  old.  The  last  application 
for  execution  prior  to  the  one  now  under 
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consideration  was  made  on  the  30th  Decem- 
ber 1864.  Under  that  execution,  certain 
property  was  attached.  On  the  6th  February 
1865,  the  execution  creditor  entered  into  a 
kistbundee  giving  time  to  the  judgment- 
debtor  to  pay  by  instalments,  the  first  of 
those  instalments  falling  due  on  the  14th  July 
1865.  The  present  application  for  execu- 
tion was  made  on  the  14th  July  1868,  three 
years  after  the  first  instalment  became  due. 
It  is  contended  that  this  kistbundee  was 
binding,  because  it  was  registered  in  the 
Court  of  execution ;  but  the  Court  of  exe- 
cution had  no  power  to  alter  the  Law  of  Li- 
mitation, or  to  enlarge  the  time  for  execut- 
ing the  decree  to  the  14th  July  1868.  It  had 
no  power  to  give  three  years  from  the  date 
fixed  for  the  payment  of  the  instalment  to 
execute  the  decree.  The  defendant  did  not 
stipulate  that  the  plaintiff  should  have  an 
extended  period  of  limitation.  There  was 
ample  time  for  the  plaintiff  to  have  issued 
his  execution  after  the  default,  for  his  last 
application  for  execution  was  on  the  30th 
December  1864,  and  when  the  default  was 
made  in  payment  on  the  14th  July  1865,  he 
might  have  applied  for  execution  at  any 
time  before  the  30th  December  1867,  that  is 
to  say,  about  two  years  and  a  half  from  the 
time  at  which  the  instalment  became  due. 
I  see  nothing  either  in  the  agreement  of  the 
defendant,  or  in  the  consent  of  the  Court  of 
execution,  to  allow  the  kistbundee  to  be  filed, 
to  extend  the  time  allowed  by  law  for  exe- 
cuting the  decree.  That  time  expired  at 
the  end  of  three  years  from  the  30th  De- 
cember 1864.  But  if  the  Court  did  agree, 
or  if  the  defendant  did  agree,  that,  if  the 
plaintiff  would  not  issue  execution  before  the 
14th  July  1865,  he  should  have  a  longer 
period  for  executing  the  decree  than  the  law 
would  allow,  such  agreement  was  beyond 
their  powers.  If  the  contention  is  correct, 
that,  when  an  execution-creditor  gives  time 
to  his  debtor  to  pay,  he  has  a  right  to 
execute  his  decree  at  any  time  within  the 
period  of  three  years  from  the  extended  time, 
an  execution-creditor  who  has  only  one  day 
left  for  executing  his  -decree  might,  by  giv- 
ing the  judgment-debtor  one  day  longer  for 
payment,  gain  three  years  from  the  expira 
tion  of  that  extended  time,  and  thus,  instead 
of  having  only  one  day,  he  would  get  three 
years  to  execute  his  decree.  The  Legislature 
must  have  had  some  object  in  limiting  the 
period  for  executing  decrees,  and  that  object 
cannot  be  frustrated  by  any  private  agree- 
ment. If  a  man  agrees  not  to  execute  his 
decree  for  ten  years,  he  does  not  gain  a  right 


to  execute  it  at  any  time  within  three  years 
after  the  expiration  of  the  ten  years. 

I  am  of  opinion  that  in  this  case  the  exe- 
cution-creditor had  three  years  from  the  30th 
December  1864  to  execute  his  decree,  and 
when  he  found  that  the  defendant  made 
default  on  the  14th  July  1865  to  pay  accord- 
ing to  the  terms  of  the  kistbundee,  he 
ought  to  have  issued  execution  against  bim 
before  the  30th  December  1867,  instead  of 
waiting  until  the  expiration  of  three  years 
from  the  14th  July  1865. 

It  was  contended  that  some  proceeding 
was  taken  on  the  6th  February  1865  to- 
wards executing  the  decree.  It  was  said 
that  there  was  an  attachment  of  the  property 
which  was  given  up  on  the  6th  February 
1865,  and  that  the  execution-creditor  had 
three  years  from  that  date;  but  it  appears 
to  me  that  the  relinquishment  of  an  attach- 
ment of  the  judgment-debtor's  property  is 
not  a  proceeding  to  enforce  the  execution  ♦ 
on  the  contrary,  it  is  a  proceeding  not  to 
enforce  execution,  which  is  a  very  different 
thing. 

I  am  reminded  that  the  words  of  the 
Statute  of  Limitation  are  that  Some  proceed- 
ing must  be  taken  to  enforce  the  decree  or 
keep  the  decree  in  force.  I  have  shown 
that  the  relinquishment  of  an  attachment  is 
not  a  proceeding  to  enforce  a  judgment,  and 
I  think  it  follows  upon  the  same  reasoning 
that  it  is  not  a  proceeding  to  keep  a  decree  in 
force  How  can  it  be  said  that,  when  a  man 
relinquishes  a  property  which  he  has  seized 
in  execution  of  his  decree,  his  giving  up  of 
that  property  is  a  proceeding  to  keep  the 
decree  in  force  ? 

It  appears  to  me  that  the  Judge  was  right 
in  affirming  the  decision  of  the  Moon  si  ff. 
The  decision  of  the  Lower  Appellate  Court 
is  therefore  affirmed,  but  without  costs,  the 
respondent  not  appearing. 

Bayley,  Kemp,  and  Glover,  JJ.,  con- 
curred with  the  Chief  Justice. 
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The  24th  January  1870. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
A.  G.  Macpherson,  Dwarkanath  Mitter, 
and  Sir  Charles  Hobhouse,  Bart.,  Judges. 

Hindoo  Law — Succession— Father's  brother's 

daughter's  son. 

Case  No.  1427  of  1869. 

Special  Appeal  from   a   decision   passed  by 
the    Subordinate   Judge   of  Dacca,   dated 
the  2jrd  March    i86g,   affirming  a  deci- 
sion   of  the    Moonsiff  of  that    District, 
.  dated  the  roth  July  1868. 

Gooroo  Gobind  Shaha  and  others 
(Defendants),  Appellants, 

versus 

Anund  Lall  Ghose  and  others  (Plaintiffs), 

Respondents. 

Baboos    Kalee  Prosunno   Duit    and     Grija 
Sunkur  Mojoomdar  for  Appellants. 

Baboos  Romesh  Chunder  Mitter,  Sreenath 
Doss,  and  Issur  Chunder  Chuckerbutty 
for  Respondents. 

A  father's  brother's  daughter's  son  is  entitled  to  be 
recognized  as  an  heir  according  to  the  Hindoo  Law 
current  in  the  Bengal  School. 

This  case  was  referred  to  the  Full  Bench 
by  Bay  ley  and  Hobhouse,  J  J.,  With  the 
following  remarks : — 

Hobhouse,  J. — The  points  we  have  to 
determine  turn  entirely  upon  a  question  of 
genealogy,  and,  with  reference  to  those 
points,  the  following  is  admittedly  the 
family  tree,  viz. : — 

BISTOORAM  GHOSE. 


I 

Pranbullub. 

I 

Ramsunkur. 


I 
Brojobullub. 


Runjeet. 


Parbuttv. 


Puddolochun.  Sheebproshad.  Oodoy.        Aradhonc. 


Kali- 
kanto, 
surviv- 
ing. 


I 
Gungadhur.     Kasheeshshor. 


Kashce-  Widow 

kanto,     Doya- 

deceascd.   moyec. 


Punchanun. 


Mirtoonjoy, 

adopted  son. 
1 
t 
I 
His  sons,  the 
plaintiffs. 


The  question  is  whether  the  plaintiffs 
who  are  the  sons  of  the  adopted  son, 
Mirtoonjoy,  can,  in  the  presence  of  Puncha- 
nun, sue  to  set  aside  certain  alienations  made 
to  the  defendants,  special  appellants  by  one 
Doyamoyee  out  of  the  estate  of  Gungadhur, 
deceased. 


This  question  is  again  upon  the  arguments 
divided  into  two  parts — 

Firstly. — Whether  the  plaintiffs  being  but 
descendants  by  adoption  and  being  fifth  in 
descent  can  take  at  all ;  and 

Secondly. — Whether  Punchanun,  admit- 
ting that  plaintiffs  can  take  at  some  time  or 
other,  is  not  the  preferential  heir,  inasmuch 
as  he  is  admittedly  in  the  position  of  a  kins- 
man who  can  offer  two  oblations  to  the  de- 
ceased owner  Gungadhur;  whilst  on  the 
other  hand,  plaintiffs  are  admittedly  only  in 
the  position  of  sakulyas  or  distant  kinsmen. 

These  points  have  been  very  ably  argued 
by  Baboo  Kalee  Prosunno  Dutt  for  the  defend- 
ants, special  appellants,  and  Baboo  Romesh 
Chunder  Mitter  for  the  plaintiffs,  special  re- 
spondents, and  we  believe  that  we  have  had 
the  whole  of  the  authorities  bearing  upon 
the  said  points  most  fully  set  before  us. 

It  is  admitted  by  the  pleader  for  the 
special  appellants  that,  if  the  adopted  son 
were  in  all  respects  on  an  equality  with 
the  natural  son  in  the  matter  of  succession, 
the  plaintiffs,  the  descendants  of  an  adopted 
son,  in  this  case,  would  not  be  out  of  Court 
simply  because  of  such  descent;  but  it  is 
contended  that  in  this  matter  of  succession, 
the  adopted  son  is  not  on  such  an  equality, 
but  that,  whereas  the  descendants  of  the 
natural  son  are  heirs  up  to  the  seventh 
generation,  the  descendants  of  the  adopted 
son  are,  on  the  other  hand,  heirs  only  up  to 
the  fourth  generation,  and  the  plaintiffs, 
being  but  of  the  fifth  generation,  are  not 
heirs. 

This  contention  is  based  almost  entirely 
upon  an  interpretation  that  is  sought  to  be 
put  upon  certain  texts  and  comments  thereon 
to  be  found  in  verses  18  to  26  of  Section  III. 
of  the  Dattaka  Chandrika. 

The  verse  mainly  relied  on  is  verse  18, 
and  it  is  couched  in  these  words — 

"  The  relation  of  sapinda  is  next  consi- 
dered. This  extends  to  three  degrees:  in 
"  the  family  of  the  natural  father,  by  reason 
"  of  consanguinity  ;  and  in  that  of  the  adopter, 
"  through  connection  by  the  funeral  cake." 

Looking  to  the  words  used  and  to  the 
context,  this  veise  seems  to  me  to  be  at 
once  a  proposition  laid  down  by  the  com- 
mentator for  consideration,  and  also  a  con- 
clusion to  which  the  commentator  had 
arrived ;  but  the  question  seems  to  me  still 
to  remain  as  to  what  the  extent  of  the  ques- 
tion was  which  the  proposition  was  intended 
to  embrace  and  to  conclude. 
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A  text  to  support  the  proposition  is  given 
in  verse  19  ;  then  in  verses  20  to  23  are  given 
the  explanation  and  the  bearing  of  that  text, 
and  the  reconcilement  of  it  with  apparently 
inconsistent  texts ;  then  in  verse  24,  the  pro- 
position is  again  laid  down  almost  verbatim 
as  in  verse  18,  as  proceeding  from  some  other 
commentator;  and  then  again  in  verses  25 
and  26  are  given  a  further  explanation  and 
further  bearing  of  the  text. 

I  cannot  but  conclude  from  the  best  con- 
sideration I  can  give  to  this  Section  III.  as 
a  whole,  that  the  commentator  intended  to 
lay  down  the  proposition  that,  whilst  in  the 
case  of  the  natural  son,  the  relationship  of 
sapinda  extended  to  the  seventh  degree,  in 
the  case  of  the  adopted  son  that  relationship 
extended  only  to  the  fourth  degree. 

I  remark  that  in  the  previous  part  of  the 
Section,  he  had  been  treating  of  two  classes 
of  adopted  sons,  and  of  the  status  of  these 
two  classes  quoad  one  another  and  the 
natural  sons;  and  that,  just  before  the  intro- 
duction of  the  pioposition  in  v.  18,  he  had 
been  drawing  a  comparison  between  the 
"  dwyamusyana,"  or  the  son  of  two  fathers, 
and  the  absolutely  adopted  son. 

He  then  came  naturally  to  consider  these 
two  classes  of  adopted  sons  in  the  relation- 
ship of  sapinda,  and  thus  the  proposition 
which  follows  is  made  to  embrace,  as  un- 
doubtedly it  does  embrace,  both  classes. 

He  then  gives  the  text  and  shows  (v.  20) 
how  it  applies  in  both  parts  only  to  the  son 
of  the  two  fathers,  explaining  how  he  alone 
takes  in  six  generations,  three  of  the  natural 
and  three  of  the  adoptive  father  (and  so 
v.  25),  and  in  one  part  only  to  the  absolute- 
ly adopted  son,  snowing  he  takes  in  three 
generations  upwards,  viz.,  to  the  adoptive 
father,  grandfather,  and  great-grandfather. 

Then  follows  an  illustration  showing  that 
the  taking  of  the  adopted  son  extends  only 
to  three  generations,  viz.,  in  the  case  of  the 
grandson  by  association  with  the  adopted 
son,  the  adopter,  and  the  adopter's  adoptive 
father  (v.  21). 

And  lastly,  he  says  the  fourth  generation 
of  the  adopted  sons  is  excluded,  because 
the  adopted  son,  differing  from  the  natural 
son,  is  precluded  from  partaking  of  the 
wipings  of  the  oblations  (v.  22),  "and  thus 
"  the  general  relation  of  sapinda  extending 
*'  to  the  seventh  degree  which  is  propounded 
"  in  the  '  Mutsya  Purana'  (in  a  text  which 
he  quotes)  is  barred  by  the  special  rule  in 
"  question,"  i.  e.t  by  the  special  rule  he  is 


propounding  (vs.  18  and  24) — the  relation- 
ship of  sapinda  "  which  might  be  inferred 
"  from  analogy  to  the  real  legitimate  son" 
being  not  only  not  established,  but  prohibited 

(v.  26). 

1  think,  therefore,  that,  on  the  authority 
of  the  Dattaka  Chandrika,  on  which  both 
parties  through  their  pleaders  rely,  it  must 
be  held  that  the  adopted  son  is  not  a  sapinda 
beyond  the  fourth  generation,  and  if  not  a 
sapinda,  then  no  relative  at  all  after  that 
generation. 

It  is  then  contended  by  the  pleader  for  the 
special  appellants  that  when  the  adopted  son, 
as  in  this  case,  is  thus  shown  not  to  be  any 
relative  at  all  beyond  the  fourth  generation, 
he  cannot  be  an  heir  ;  because,  under  the 
Hindoo  system,  heirship  is  dependent  on 
relationship,  *'.  e.t  on  the  ability  to  offer 
funeral  cakes,  the  wipings,  water,  and  other 
solemnities  bv  reason  of  association  with 
generations  up  or  down  the  family  tree. 

Looking  to  the  general  foundation  on 
which  I  shall  afterwards  have  occasion  to 
sav  that  1  think  succession  in  the  Hindoo 
family  is  based,  and  to  the  special  reasons 
given  as  the  foundation  of  the  particular 
system  of  adoption,  it  is  quite  clear  to  me 
that,  as  a  general  rule,  relationship  is  the 
foundation  of  the  system  of  succession,  and 
that  the  particular  system  of  adoption 
follows  this  doctrine,  adoption  being 
declared  to  be  for  the  sake  of  the  funeral 
cakes,  water,  and  solemnities  (v.  3,  Section 
I)  ;  and  arguing  from  the  foundation  of  the 
systems,  I  should  be  inclined  to  hold  that, 
when  relationship  ceases,  then  the  right  of 
succession  must  fail  ;  but,  on  the  other 
hand,  I  think  that  if  it  should  be  found  that, 
under  the  practice  of  the  system  of  adoption 
as  described  in  the  Dattaka  and  other  author- 
ities, adopted  sons  may  succeed  to  the  in- 
heritance whilst  yet  they  cannot  perform 
obsequies ;  and  if  this  practice  has  justice 
and  equity  and  the  fitness  of  things  to  sup- 
port it,  I  think  it  will  be  our  duty  to  up- 
hold it.  I  will,  therefore,  give  the  best  con- 
sideration I  can  to  the  authorities  submitted 
to  us,  and  will  endeavour  to  discover  whether 
or  not  there  is  in  these  authorities  any  de- 
claration of  a  right  01  practice  of  inherit- 
ance in  the  adopted  son,  independent  of. 
and  bevond,  the  time  when  he  ceases  to  be  a 
relative. 

Now,  I  think  in  the  first  place  that  it 
must  be  admitted  that  the  provisions  of  Sec- 
tion III.  of  the  Dattaka  apply  to  the  adopted 
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son  quoad  the  performance  of  funeral  rites, 
and  these  only.  Section  I.  expressly  says, 
"  next  the  funeral  rites  performed  by  a  son 
"given  are  determined."  And  though 
verse  18  does  in  one  sense  open  out  a 
new  subject  in  the  words  "  the  relation 
of  sapinda  is  next  considered,''  yet  it 
is  quite  certain  that  in  the  following 
verses  of  the  Section  that  relationship  is 
considered  in  connection  with  funeral  rites, 
and  not  otherwise — verses  21,  22,  23,  and 
26  expressly  referring  to  one  or  more  of  those 
rites. 

Then  setting  aside  the  division  of  the 
Daltaka  Chandrika  into  Chapters  as  a  divi- 
sion made  only  for  convenience  sake  by  the 
learned  editor  of  the  work,  we  still  find 
that  the  author  himself  treats  the  question 
of  sapindaship  in  direct  connection  with  the 
question  of  funeral  rites  on  the  one  hand, 
and  the  cognate  question  of  the  "  impurity 
of  the  adopted  son'*  on  the  other  hand,  and 
that  it  is  not  until  these  questions  have  been 
entirely  disposed  of,  thai  the  subject  of  the 
inheritance  of  the  adopted  son  is  commenced 
tipon — a  new  subject  being  evidently  in  the 
mind  of  the  commentator  himself  when  in 
Section  V.  "  On  succession  by  Inherit- 
ance "  he  commences  with  these  words :  "  The 
inheritance  of  the  adopted  son  is  next  pro- 
pounded."— Verse  1,  Section  V. 

It  may  then,  I  think,  safely  be  said  that 
Section  V.,  taken  as  a  whole,  may  be  re- 
garded in  this  light.  Verses  1  to  18 
inclusive  may  be  said,  I  think,  simply  to 
give  various  conflicting  opinions  of  writers 
on  the  subject  of  the  succession  of  the 
adopted  son,  a  word  of  explanation  being 
put  in  here  and  there  in  illustration  of  some 
particular  text. 

In  verse  19,  the  commentator  may  be  said 
to  be  endeavouring  to  reconcile  the  conflict- 
ing texts  he  has  quoted.  Then  in  verse  20 
he  quotes  what  is  evidently  to  his  mind  the 
rnling  text  from  Menu. 

In  verses  21  and  22  he  refers  again  to 
certain  other  conflicting  texts,  and  in  verses 
23  and  24  he  seems  to  me  to  give  that  con- 
clusion of  his  own,  by  which,  as  he  is  the 
ruling  authority,  we  are  bound. 

"  Of  the  man  (Menu  says,  verse  20)  to 
whom  a  son  has  been  given  adorned  with 
every  quality,  that  son  shall  take  the 
heritage." 

Then  the  commentator  explains  that  it  is 
by  reference   to  this   expression  "adorned 


with  every  quality"  that  seeming  contradic- 
tions of  vaiious  writers  are  reconcileable, 
and  he  concludes  in  v.  24  thus:  "There- 
fore, by  the  same  relationship  of  brother, 
and  so  forth,  in  virtue  of  which  the  real 
legitimate  son  would  succeed  to  the  estate 
of  a  brother  or  other  kinsman,  where  such 
s-^n  may  not  exist,  the  adopted  son  takes 
the  whole  estate  even." 

I  think  myself  that  this  last  passage  is 
not  only  conclusive  on  the  point  before  us, 
but  that  it  is  in  consonance  with  the  tenor  of 
such  texts  as  I  have  been  able  to  collate  from 
the  great  lawgiver  Menu,  with  the  whole 
polity  of  the  system  of  adoption,  with  the 
opinions  of  men  learned  in  the  matter,  with 
the  tenor  of  the  decisions  of  the  Courts,  and 
with  the  principles  of  justice  and  equity. 

In  Chapter  IX.,  Institutes  of  Menu,  verses 
158  to  160,  I  find  that  of  the  twelve  sons 
named  by  Menu,  six  are  kinsmen  and  heirs, 
and  that  "a  son  given  "  is  mentioned  as  one 
of  those  who  is  of  the  number"  of  the  six 
kinsmen  and  heirs,"  and  heirs  not  to  their 
own  adoptive  fathers  only,  but  to  collaterals 
also. 

In  the  Dattaka  Chandrika,  v.  1,  Section 
III.,  I  find  a  text  which  seems*  to  say  that, 
except  in  the  event  of  the  subsequent  birth 
of  a  legitimate  son,  ••  the  adopted  son  in 
every  respect"  (and  this  would  seem  to 
throw  a  doubt  even  on  the  extent  of  the 
sapinda  relationship  quoad  funeral  rites) 
resembles  the  real  legitimate  one. 

Again,  in  Note  20,  page  227  of  the  same 
authority,  I  find  the  learned  commentator 
on  this  authority  maintaining  the  opinion 
that  the  restriction  to  the  third  generation 
of  the  adopted  son  refers,  not  to  succes- 
sion to  collaterals,  but  to  funeral  rites  and 
the  like  onlv. 

m 

Again,  as  indicating  the  polity  of  the 
system  of  adoption,  1  find  that,  after  adop- 
tion, the  adopted  son  resembles  in  every 
respect  the  natural  son  ;  that  the  filial  rela- 
tionship in  the  absolutely  adopted  son 
(which  is  the  case  before  us)  with  the 
natural  family,  both  as  regards  succession 
and  family  ties  and  duties,  has  entirely 
ceased  ;  and  that,  in  fact,  he  has  ceased  to 
be  a  member  of  his  natural  family,  and  is 
incorporated,  as  if  he  were  a  blood  relation 
unable  to  intermarry,  with  his  adopting 
family  (Dat.  Chand.,  verses  18  and  19, 
Section  II.;  verse  1,  Section  III.;  verse 
7,  Section  IV. :  Macnaghten,  Volume  I.,  pp. 
6  and  70). 
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And  so  the  decisions  of  the  Courts.  The 
adopted  son,  it  has  been  held,  succeeds  both 
lineally  and  collaterally,  and  the  reason  is 
that  he  becomes  for  all  purposes  the  son  of 
the  (adoptive)  father. — (Privy  Council,  p.  25, 
Sutherland,  6th  February  1835)  There 
being  no  son  of  the  body,  the  adopted  son 
"  represents  his  adoptive  father,  and  is  en- 
titled to  the  share  which  his  father  would 
have  obtained." — (Weekly  Reporter,  pp. 
423-25.)  "An  adopted  son  has  all  the  rights 
and  privileges  of  a  son  born  "  succeeding  as 
a  son  of  the  body  would  "  to  the  streedhun 
of  his  adoptive  mother." — (3  Weekly  Reporter, 
pp.  49  and  50.) 

And  so  the  equity  and  justice  of  the  case ; 
for  when  the  adopted  son  we  are  discussing 
is  debarred,  by  reason  of  adoption,  from 
ever  claiming  either  in  himself  or  in  his 
heirs  any  portion  of  the  estate  of  his  natural 
father  (verses  18  and  19,  Section  II.,  Dat. 
Chand.,  and  Macnaghten..  Vol.  I.,  p.  69, 
&c),  it  is  obvious  that  justice  demands  that 
to  the  same  degree  that  he  was  heir  to 
his  natural  father,  to  that  degree  he  should 
be  heir  to  his  adoptive  father. 

On  a  careful  review,  therefore,  of  the 
authorities,  I  would  give  the  first  issue  in 
favor  of  the  special  respondents. 

I  address  myself  to  the  second  question 
that  is  before  us,  and  here  I  find  myself 
at  issue  with  opinions  given  by  no  less  than 
six  Judges  of  this  Court,  and  amongst  these 
Judges,  by  our  hte  colleague,  Mr.  Justice 
Shumbhoonath  Pundit. 

I  need  hardly  say  with  what  hesitation 
and  unwillingness  I  have  arrived  at  an 
opinion  different  from  that  of  these  learned 
Judges,  and  especially,  on  such  a  point,  from 
that  of  the  late  Mr.  Justice  Pundit,  and  but 
that  my  learned  colleague,  Mr.  Justice  Bay- 
ley  shares  this  difference  of  opinion,  1  believe 
I  should  myself  have  waived  it  in  deference 
to  the  other  opinions  I  have  alluded  to. 

But,  as  it  is,  the  subject  is  so  important 
and  involves  a  question  so  vital  to  the 
Hindoo  family-life,  that  Mr.  Justice  Bayley 
and  I  are  agreed  that  it  is  our  duty  to  sub- 
mit our  own  judgments  upon  it  for  the  con- 
sideration and  determination  of  a  Full  Bench. 

I  propose  to  consider,  first,  the  various 
decisions  of  this  Court  that  are  adverse  to 
our  view,  and  then  the  text  of  various  re- 
cognized authorities  upon  the  subject. 

The  first  reported  case  is  that  which  is  to 
be  found  in  Marshall,  page  398,  and  though 


it  is  not  very  clearly  stated  in  the  preamble, 
the  question  there  seems  to  have  been  whe- 
ther the  father's  brother's  daughter's  son  or 
the  son  of  a  son's  son  was  the  preferential 
heir. 

The  learned  Judges  (Seton-Karr  and 
Campbell,  Judges),  maintaining  a  judgment 
of  the  learned  Judge  (Jackson,  Judge)  of 
Rajshahye,  held  that  the  son  of  a  son's  son 
was  to  be  preferred. 

The  grounds  on  which  the  learned  Judges 
based  their  decision  seem  to  me  to  have  been 
shortly  these.  They  considered  that  in  Hin- 
doo Law,  the  succession  through  females  was 
quite  exceptional ;  that  the  Hindoo  Law,  like 
that  of  ancient  Rome,  was,  in  its  regulation 
of  descent,  agnatic ;  that  most  relations 
through  females  were  excluded ;  that  the 
succession  of  the  daughter  or  the  daughter's 
son  was  an  anomaly;  that  whilst  the  Benares 
School  was  against  succession  of  this  nature, 
the  authorities  of  the  Bengal  School  were 
not  consistent  nor  unanimous  in  admitting 
them ;  that  the  presumption,  therefore,  was 
against  the  succession  of  the  son  of  * 
daughter;  and  that  the  presumption  had  not 
been  rebutted  by  any  sufficient  authority, 
or  established  practice  shown. 

Virtually  the  learned  Judges  held  in  this 
case  that  the  brother's  daughter's  son  was 
excluded  from  the  inheritance,  and  the  main 
principle  on  which  they  based  their  decision 
was  (as  they  held)  that  doctrine  of  the 
Hindoo  system  of  succession  by  which  suc- 
cession through  a  female  was  quite  excep- 
tional. 

It  seems  to  me,  after  the  best  considera- 
tion I  can  give  to  the  received  authorities, 
that  the  principle  relied  on  cannot  in  any 
sense  be  held  to  be  a  principle  which  at  all 
regulates  the  Hindoo  Law  of  Succession. 

A  single  glance  at  the  table  of  succession 
in  the  Dyacrama  Sungraha  shows  that  out 
of  the  42  enumerated  kinsmen  who  are  heirs, 
there  are  no  less  than  5,  who,  being  females, 
are  mentioned  as  direct  heirs,  and  no  less 
than  10,  who,  being  males,  are  mentioned  as 
taking  through  females,  /'.  e.f  a  propoition 
of  15  out  of  42  enumerated  heirs  are  them- 
selves females  or  taken  directly  through 
females. 

And,  again,  as  I  hope  to  show  hereafter, 
the  question  of  sex  has  only,  it  seems  to  me, 
if  it  has  any  bearing  at  all,  the  most  indirect 
bearing  upon  the  system  of  the  Hindoo  suc- 
cession! but  rather  that  system  is  based,  not 
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upon  any  question  of  this  or  that  sex,  but 
upon  the  religious  foundation  of  oblations. 
For  instance,  daughters  having  or  likely  to 
have  issue  succeed,  because  they  confer 
benefits  on  the  deceased  owner  by  presenting 
to  him,  through  their  sons,  funeral  oblations 
at  solemn  obsequies  (v.  4,  Section  III., 
Chapter  1,  Dyacrama  Sungraha).  But,  on 
the  other  hand,  daughters  who  are  barren, 
or  widows  destitute  of  male  issue,  are 
incompetent  to  succeed,  because  they  cannot 
benefit  the  deceased  owner  through  the 
medium  of  sons  by  offering  the  above  obla- 
tions (v.  5,  Section  III.). 

So,  in  my  judgment,  it  is  not,  as  a  rule, 
the  sex  of  the  parent,  but  the  competency 
of  the  particular  person  whose  case  is  being 
considered  to  offer  or  not  to  offer  funeral 
oblations  to  the  deceased  owner  that  is  the 
test  of  heirship.  It  is  not,  in  short,  to 
apply  the  doctrine  to  this  case,  because  he 
is  the  brother's  daughter's  son,  but  because 
he  can  or  cannot  ofier  oblations  to  the 
deceased,  that  the  brother's  daughter's  son  is 
or  is  not  an  heir. 

Seeing,  therefore,  that  the  judgment  of 
which  I  have  been  speaking  was,  as  it  seems 
to  me,  based  on  a  misconception  of  the  main 
principle  which  governs  the  Hindoo  Law  of 
Succession,  I  cannot  subscribe  to  that  judg- 
ment; and  as  it  is  obvious  that  the  judg- 
ments in  No.  457  of  1864,  17th  August 
1864,  Chintamoni  Bose  and  another  (special 
appellants),  and  No.  924  of  1868,  17th 
December  1868,  Rajdoolall  Sircar  (special 
appellant)  simply  followed,  without  any 
discussion,  the  ruling  to  be  found  at  page 
176,  Sutherland's  Special  Full  Bench 
Number,  I  shall  proceed  at  once  to  consider 
that  ruling. 

That  ruling  is,  no  doubt,  directly  in  point, 
and  the  learned  Judges  (Norman,  Officiating 
Chief  Justice,  and  Kemp  and  Pundit,  Judges) 
distinctly  held  that  a  brother's  daughter's 
son  was  excluded  from  the  succession. 

The  judgment  concisely  stated  seems  to 
me  to  have  proceeded  on  these  considera- 
tions, viz.,  that  the  father's  brother's 
daughter's  son  was  not  enumerated  in  the 
Dyabhaga  in  the  order  of  heirs;  that  the 
text  in  the  Dyacrama  Sungraha  in  which  such 
son  was  enumerated,  which  was  the  text  on 
which  every  learned  writer  of  modern  times 
had  relied,  was  an  interpolation ;  and  that, 
inasmuch  as  these  facts  were  so,  therefore 
the  brother's  daughter's  son,  whatever  might 
be  the  consequences  to  the  Hindoo  family, 
most  be  held  excluded. 

VoL  XIII, 


As  I  have  said  before,  with  such  author- 
ities against  me  I  have  hardly  been  able  to 
persuade  myself  that  I  ought  to  maintain  a 
different  opinion,  but  the  more  I  have  con- 
sulted the  original  te^t-boojes,  and  have 
considered  what  I  conceive  to  be  the  b,asia 
of  the  system  of  the  Hindoo  Law  of  Succes- 
sion, the  more  convinced  I  am  that  the  posi- 
tion taken  up  by  the  learned  Judges  is  as 
assailable  at  law,  as  it  is,  by  their  own  admis- 
sion, assailable  on  the  principle,  which,  as  a 
rule,  governs  the  Hindoo  family-life. 

I  doubt,  first  of  all,  whether  the  fact 
(and  it  is  admittedly  a  fact)  that  the  father's 
brother's  daughter's  son  is  not  enumerated 
in  express  terms  in  the  Dyabhaga  as  amongst 
the  heirs,  of  necessity  excludes  him,  and  I 
observe  that,  under  the  cognate  system  of 
the  Mitakshara,  the  absence  of  such  enu? 
meration  does  not  exclude— (see  pages  36, 
37,  Part  2,  Vol.  II.,  Bengal  Law  Reports).* 

I  would,  then,  first  observe  tha,t  the  bro- 
ther's daughter's  son  is  not  one  of  those, 
enumerated  as  persons  excised  from  the 
inheritance  (see  Chapter  III.  of  the  Dya- 
crama and  Chapter  V.  of  the  Dyabhaga) ;  and 
if  not  excluded,  then  is  he  not  included  ? 

But  more  than  that,  I  observe  that  Chap- 
ter V.  of  the  Dyabhaga  on  "  exclusion  from 
the  inheritance  "  was  written  with  an  express 
purpose,  and  that  purpose  is  declared  as  well 
in  the  closing  as  in  the  opening  part  of  the 
Chapter  as  follows : — 

"  In  the  next  place  persons  incompetent  to 
inherit  specified"  (why?)  "for  the  pur- 
pose of  making  known,  by  the  exception,  com- 
petent heirs." — Verse  5,  Chapter  V.,  page 
101. 

Then  the  author  describes  who  are  incom- 
petent heirs,  and  the  foundation  of  $uch  in- 
competency, and  concludes  (verse  20) — 
"  Thus  it  has  been  explained  who  are  per- 
"  sons  incompetent  to  inherit" 

Then,  taking  the  Chapter  as  a  whole,  the 
foundation  of  incompetency  is,  it  seems  to 
me,  the  inability  from  one  cause  or  another 
to  perform  funeral  obsequies,  and,  on  the 
other  hand,  the  right  ,to  inherit  is  expressly 
declared  to  be  the  reward  .of  benefit?  con- 
ferred (v.  6),  and  if  I  am  right  in  my  reading 
of  this  Chapter,  two  .propositions  seem  to  rne 
to  follow ; — 


•  10  W.  R.,  Full  Bench,  page  76. 
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First. — That  every  one  is  competent  to 
inherit  who  is  not  by  this  Chapter  declared 
incompetent;  and 

Secondly. — That  every  one  who  can  pre- 
sent funeral  obsequies  is  competent  to  in- 
herit. 

And  in  the  face  of  this  Chapter  on  exclu- 
sions and  the  declared  purpose  of  it,  it  can- 
not, I  think,  be  logically  said  that,  in  the 
subsequent  Chapter  "in  regard  to  succes- 
sion" (Chapter  XI.),  the  author  of  the 
Dyabhaga  intended  to  exclude  from  the 
inheritance  all  those  persons  whom  he  does 
not  expressly  enumerate ;  neither  will  the 
Chapter  itself,  I  think,  on  a  careful  examina- 
tion, bear  any  such  construction. 

In  the  first  place,  there  are  passages  in 
the  Chapter  in  which  the  enumeration  is  ex- 
pressly not  complete,  as  for  instance,  in  v. 
13,  Section  III.,  p.  216,  where  the  author 
speaks  "of  the  maternal  uncle  and  the 
rest.tf 

Then  the  recapitulation  by  Sreekrishna 
in  p.  224  is  clearly  not  complete,  for  the 
same  author  'in  the  Dyacrama  Sungraha,  as 
may  be  seen  by  a  comparison  of  his  recapitu- 
lation here  with  the  succession-table  there, 
omits  in  the  recapitulation  many  heirs  who 
appear  in  his  treatise  and  the  table  drawn 
therefrom. 

And,  then,  the  whole  foundation  of  suc- 
cession, as  laid  down  in  this  Chapter,  repeat- 
edly requires  many  persons  to  be  enumerated 
as  heirs  who  are  yet  not  so  enumerated; 
and  I  remark  that  the  learned  author  of  the 
Vyavastha  Durpana  affirms  that  there  are 
31  such  heirs  omitted  in  the  Dyabhaga,  but 
enumerated  in  other  Commentaries  of  equal 
or  superior  acceptance  (page  280,  Vyavastha, 
edition  of  1867). 

The  great  principle  on  which,  I  think,  we 
can  gather  that  the  law  of  succession,  as 
detailed  in  this  Chapter  of  the  Dyabhaga, 
proceeds,  is  that  which  I  have  already 
quoted ;  and  it  is  this,  namely,  that  the  right 
to  inherit  is  the  reward  of  spiritual  benefits 
conferred  on  the  deceased  owner  of  the 
property,  and  that  the  order  of  the  proces- 
sion of  inheritance  depends,  as  a  rule,  upon 
the  extent  of  those  benefits. 

Thus,  we  have  the  oft-repeated  text  of 
Menu  as  governing  the  whole  system  "to 
three,  must  oblations  of  water  be  made; 
to  three,  must  oblations  of  food  be  present- 
ed" (pages  214-215),  applied  to  heirs  up  to 
the  fifth  degree;  and  tike  the  case  nearer 


home  to  the  point  before  us,  we  have  the 
brother  succeeding  by  reason  that  he  offers' 
three  oblations  (verse  3,  Chapter  XL,  page 
199);  the  brother's  sons  and  grandsons  pre- 
ferred to  the  paternal  uncle,  because  they 
present  nearer  oblations  (verses  5  and  6* 
page  142);  and  the  brother's  great-grandson 
rejected,  as  too  remote,  because  he  is  not  a 
giver  of  oblations  (verse  7,  Chapter  XLt 
page  2 1 4). 

And,  though  it  is  true  that  we  do  not 
find  the  father's  brother's  sister's  son,  aft 
many  other  such  like  kinsmen  enumerated, 
by  Sreekrishna  in  his  recapitulation,  yet  we\ 
do  find  this  general  principle  that  I  have 
here  alluded  to  broadly  and  distinctly  lakf 
down  in  these  terms,  namely,  that  it  is  only 
"  on  failure  of  all  such  kindred  who  present 
"  oblation  in  which  the  deceased  owner  may 
participate  that  the  succession  devolves  on' 
the  maternal  uncle  and  the  rest"  wfao> 
present  lesser  oblations,  and,  long  after 
them,  on  the  sakulya  or  distant  kindred' 
(page  225).  : 

My  judgment,  then,  is  that  the  absence, 
of  any  express  mention  of  the  father'^ 
brother's  daughter's  son  in  the  enumera-y 
tion  of  heirs  in  Chapter  XI.  of  the  Dyabha- 
ga is  no  sufficient  reason  for  holding  that 
such  son  is  not  an  heir ;  and  I  will  go  further 
and  say  that,  in  my  judgment,  the  absence, 
of  any  mention  of  such  son  in  the  enumera* 
tion  of  excluded  persons  in  Chapter  V.,  and, 
that  the  declaration,  if  I  am  right,  of  that 
great  principle  on  which  succession  is  based, 
(a  principle  by  which  the  son  in  question  as, 
presenting  two  oblations  is  manifestly  en- 
titled to  the  inheritance),  throws  the  onus 
on  the  other  side  to  show  why  the  said  soni 
should  be  excluded.  <J 

I  return,  however,  to  the  judgment  I  anV 
discussing,  and  I  have  only  now  to  consider*1 
that  part  of  it  which  bases  the  exclusion  of 
the  father's  brother's  daughter's  son  on  the. 
assumed  interpolation  of  the  text  in  tbe^ 
Dyacrama  Sungraha  by  which  the  said  soi^ 
is  expressly  included  in  the  inheritance. 

I  quote  underneath  the  verses  (1,  2,  3. 
Section  X.,  Dyacrama  Sungraha)  including 
that  verse  (2)  in  which  the  interpolation  i? 
said  to  occur,  and  I  contend,  first  of  all,  thafV 
to  my  mind,  it  is  very  doubtful  whether  verse 
2  is  an  interpolation  at  all;  and,  secondly, 
that,  if  it  is  so,  the  fact  is  not  conclusive  ofc 

the  law.  ? 

« 

Verse  1. — "On  failure  of  the  brotherV 
grandson,  the  succession  goes  to  the  father** 
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daughter's  son,  for  he  presents  three  funeral 
oblations,  namely,  to  the  father,  paternal 
grandfather,  and  paternal  great-grandfather 
of  the  deceased  owner,  j.  e.t  to  his  own 
maternal  grandfather,  maternal  great-grand- 
father, and  maternal  great  great-grandfather 
(According  to  Acharrya  Chundamani,  the 
son  of  the  proprietor's  own  sister,  and  the 
son  of  his  half  sister,  have  an  equal  right 
6f  inheritance)." 

Verse  2.— "In  default  of  the  father's 
daughter's  sons,  the  brother's  daughter's 
son  succeeds,  for  he  presents  two  funeral 
cakes  in  which  the  deceased  owner  partici- 
pates, namely,  to  his  (the  owner's)  father 
tod  paternal  grandfather." 

Verse  3.—"  Failing  him,  the  paternal 
grandfather  is  the  successor,  for,  as  the 
father  is  entitled  to  succeed  on  a  failure  of 
the  heirs  of  the  deceased  owner  ending  with 
the  daughter's  son,  so  by  the  rule  of  analogy 
the  succession  devolves  on  the  grandfather 
in  default  of  heirs  down  to  the  father's 
daughter's  son ;  and  because  he  presents  one 
oblation  (namely,  to  the  owner's  paternal 
great-grandfather,  u  e.,  his  own  father)  in 
which  the  deceased  owner  participates." 

Now,  on  considering  the  wording  of  the 
verses  I  have  quoted,  and  generally  of  the 
verses  in  this  treatise  speaking  in  detail- of 
the  order  of  succession,  it  will  be  found  that 
each  verse  naturally  divides  itself  into  two 
parts  :  the  first  declaratory  of  the  law ; 
the  second  explanatory  of  the  ground  on 
which  that  law  is  founded. 

Thus  verse  1  :— -"On  failure  of  the 
brother's  grandson,  the  succession  goes  to 
the  father's  daughter's  son."  This  is  de- 
claratory of  the  law,  and  is  the  first  part  of 
the  verse. 

"  For  he  presents  three  funeral  oblations, 
Ac."  This  is  explanatory  of  the  ground 
on  which"  the  law  is  founded,  and  is  the 
second  part  of  the  verse. 

And  so  in  verse  2,  it  is  first  declared  that, 
failing  the  father's  daughter's  son,  the 
brother's  daughter's  son  succeeds,  because, 
it  is  explained,  he  presents  two  funeral 
cakes. 

And  so  in  verse  3,  it  is  declared  that,  fail- 
ing the  brother's  daughter's  son,  the  paternal 
grandfather  succeeds,  because,  it  is  explained, 
of  the  analogy  between  him  and  the  father, 
and  because  he  presents  one  oblation. 


It  is  in  the  words  descriptive  of  the 
analogy  that  the  difficulty  of  the  passage  in 
verse  3  consists;  but  if  I  am  right  in  dis- 
connecting the  declaratory  from  the  explana- 
tory part  of  the  verse,  that  difficulty  seems 
to  me  to  disappear,  because,  whether  the 
explanations  be  good  or  bad,  consistent  or 
inconsistent,  they  are  still  nothing  more  than 
explanations,  and  they  are  at  the  least 
explanations  quite  consistent  with  that  policy 
on  which,  if  I  am  right,  succession  pro*; 
ceeds — the  policy  which  makes  succession 
depend,  as  a  general  rule,  upon  the  number 
of  oblations  that  can  be  presented,  and 
which  would,  therefore,  when  applied  to  the 
case  before  us,  prefer  the  father's  brother's 
daughter's  son,  as  presenting  two  oblations, 
to  the  paternal  grandfather,  as  presenting 
onlv  one  oblation. 

Then,  on  considering  the  succession  in 
verse  3  with  those  successions  which  precede 
and  those  that  follow  it,  and  with  other 
similar  successions  declared  in  the  table  of 
the  Dyacrama  Sungraha,  it  is  at  once  manifest 
that  the  succession  declared  in  verse  2  is 
not  only  in  its  exactly  appropriate  place, 
but  is  in  perfect  harmony  with  the  whole 
table  of  succession.  Omit  it  indeed,  and 
there  would  be  discord  and  inconsistency. 

It  not  only  succeeds  verse  1  because  of 
the  presentation  of  only  two  oblations,  and 
for  that  same  reason  precedes  verse  3,  but 
it  chimes  in  exactly  with  those  subsequent 
successions  numbered  19  and  20,  and  ?6 
and  27,  in  the  table,  about  which  there  is 
no  dispute. 

It  is  said,  however,  that  this  fact  indicates 
only  the  ingenuity  of  the  interpolation, 
but  on  this  I  would  remark  that  on  such 
reasoning  you  might  argue  away  successions 
19  and  20,  and  26  and  27  also,  and  indeed 
would  arrive  at  that  reductio  ad  absurdum, 
by  which  you  would  be  obliged  to  hold  that 
the  greater  the  fitness  of  a  text  in  any  work, 
the  more  certain  the  interpolation. 

It  is  then  said  that  the  passage  is  admit- 
tedly an  interpolation,  and  a  Vyavastha  to 
be  found  at  page  77,  Volume  IL,  Macnaghten, 
is  relied  on ;  but  here,  again,  the  answer  is 
that  it  is  only  wanting  in  some  and  not  in  all 
copies  of  the  Dyacrama  Sungraha ;  that  we 
have  no  direct,  nor,  as  I  would  contend,  any 
indirect,  evidence  of  interpolation ;  that  we 
do  not  know  that  the  verse,  even  if  an 
interpolation,  does  not  yet  declare  what  has 
been  the  recognized  law  for  jcars  ;  and  that, 
at  least,  this  we  do   know  that   such  an 
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authority  as  Macnaghten,  with  his  eyes  open 
to  this  alleged  interpolation,  did  yet  deter- 
mine to  recognize  the  same  as  a  part  of 
the  trfle*  text. — Macnaghten,  page  31,  Vol.  I. 

Again,  in  considering  the  words  used  in 
the  verse  descriptive  of  the  analogy,  it 
should  not  be  forgotten  that  the  analogy 
between  the  father  and  grandfather  is  not 
a  complete  analogy;  that  whereas  in  the 
one  case  it  descends  and  ascends  lineally, 
Ui  the  other  it  first  branches  off  to  the 
mother,  then  again  to  the  brother  and  his 
fon  and  grandson,  and  then  again  to  the 
father' 8  daughter's  son ;  and  if  reason,  which 
we  are  told  is  to  guide  us  where  texts  and 
commentators  differ  in  matters  of  Hindoo 
Law,  is  to  be  followed,  then  we  should 
undoubtedly  expect  the  father's  brother's 
daughter's  son  to  intervene  exactly  where 
the  alleged  interpolated  verse  would  make 
him  intervene  in  the  order  of  succession. 

To  the  best  of  my  judgment,  then,  I 
cannot  say  that  the  verse  in  question  is  an 
Interpolation ;  for,  to  sum  up,  if  it  be  true 
Inat  it  is  wanting  in  some  copies  of  the 
Original,  it  is  still  present  in  others;  it  is 
not  irreconcileable  in  itself  or  with  its  con- 
text; it  occurs  in  its  appropriate  place ;  it 
has  been  deliberately  accepted  by  a  great 
Authority  (Macnaghten) ;  and  it  is  perfectly 
th  harmony  with  what  I  conceive  to  be  the 
tatris  on  which  the  Hindoo  system  of 
dUCfceSSion  and  the  Hindoo  family,  as  an 
Iffttitution,  is  founded. 

But  even  if  it  be  conceded  that  this  par- 
ticular verse  be  an  interpolation,  still  the 
Hih<fo0  system  of  succession  on  which  the 
tfext  is  based  does  to  my  mind  remain 
declared  and  accepted,  and  is  thoroughly  in 
accordance  with  the  interpolation. 

r  During  the  lifetime  of  parents,  the  heirs 
we  not  entitled  to  the  inheritance,  because 
tfcey  do  not  confer  any  spiritual  benefits  on 
the  deceased. — Section  I.,  verse  4,  Chapter 
I.,  Dyacrama  Sungraha. 

The  daaghter  succeeds,  because,  through 
h'ef  son,  she  presents  oblations  to  the  father. 
*— Section  III.,  verse  4,  Chapter  I.,  ib. 

The  daughter's  son  succeeds,  because  he 
eflers  such  oblations. — Section  IV.,  verse  1, 
Chapter  I.,  ib. 

The  mother  succeeds,  because  she  gives 
bMth    to    those   who  offer  such   oblations. 
Station  VI.,  verse  2,  Chapter  I.,  ib. 


The  grandfather's  daughter's  son  succeeds' 
because  he  presents  two  oblations,  and  bo 
the  uncle's  daughter's  son  and  the  paternal 
grandfather's  daughter's  son. — Section  X., 
verses  8,  9,  13,  Chapter  I.,  ib. 

And  it  is  not  until  failure  of  the  heirs 
who  present  oblations  in  which  the  deceased 
owner  participates  that  the  remote  kinsmen 
(sakulyas)  take. — Section  X.,  verse  21,  Chap- 
ter I.,  ib. 

Thus  far  the  Dyacrama  Sungraha,  and  in 
like  manner  the  Dyabhaga,  but  the  particu- 
lars are  even  more  precisely  given  in  the 
latter. 

The  kinsmen,  sapindas,  generally  first 
take,  and  not  till  after  them  the  sakulyas  or 
distant  kinsmen. — Chapter  XL,  verse  5,  page 
160,  and  verses  37  to  40,  pages  171  and  17a. 

The  nearer  the  oblation,  the  greater  the 
preference. — Verses  5  and  6,  Chapter  XL, 
page  214. 

The  brother's  great-grandson  does  not 
succeed  as  a  sapinda,  because,  being  in  the 
5th  degree,  he  is  not  a  giver  of  oblations. 
— Verse  7,  Chapter  XL,  page  2 1 4. 

According  to  Menu  "  To  these  must  obla- 
tions be  made,  and  these  first  take ;  to  the 
nearest  kinsmen  (sapinda)  the  inheritance 
next  belongs ;  and  not  until  failure  of  these 
do  the  distant  kinsmens  (sakulyas  or  samano- 
duka)  come  in." — Verses  10,  13,  15,  Chapter 
XL,  pages  215,  216,  217. 

And  verse  17,  Section  VI.,  page  217,  Is 
particularly  positive,  declaring,  on  the 
authority  of  Menu,  that  "  the  fifth  in  de- 
scent, not  being  connected  by  a  single  obla- 
tion, is  not  an  heir,  so  long  as  a  person 
connected  by  a  single  oblation,  whether 
sprung  from  the  father  or  the  mother's 
family,  exists." 

And  nearness  of  kin,  depends,  not  on 
birth,  but  "on  superiority  of  benefits  by 
presentation  of  oblations  "  (verse  18);  there- 
fore such  a  kinsman  is  a  preferential  heir 
(verse  19).  And  it  is  only  after  such  that 
the  sakulya  come  in  (verse  21,  pages  218, 
219). 

The  rule  including  all  kinsmen  (verses  28, 
31,  Chapter  XL,  pages  221,  222). 

And,  finally,  in  the  recapitulation  of  the  < 
passage  I  have  already  quoted,  "  on  faiture 
of  all  such  kindred  (as  those)  who  present 
oblations  in  which  the  deceased  owner  may 
participate"  the  succession  devolves  first  on  . 
those  who  present  lesser  oblations,  and 
finally  on  sakulyas  (page  225). 
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And  so  Colebrooke's  Digest,  Volnme  IV., 
pages  159,  175,  181,  190,  226,  228,  and  234. 

Excluding,  then,  the  supposed  interpolated 
verse,  I  still  find  that,  on  the  authorities 
quoted,  the  father's  brother's  daughter's 
son  is  included  in  the  succession,  and  I 
would  answer  the  second  issue  before  us  in 
the  defendant  special  appellant's  favor,  and 
would  dismiss  the  plaintiff's  suit  with  costs. 

But  (his  must  be  dependent  on  the  deci- 
sion of  the  Full  Bench — the  question  to  be 
submitted  to  them  being  this,  viz.,  whether 
a  father's  brother's  daughter's  son  is  or  is 
not  included  in  the  succession  by  the  Bengal 
School  of  Hindoo  Law. 

Bayley,  J. — I  concur  in  the  reference  to 
the  Full  Bench  for  the  reasons  stated  in  the 
above  judgment. 

Ttie  following  are  the  judgments  of 
the  Full  Bench  .— 


Milter,  J. — The  question  which  we  are 
reqnired  to  determine  in  this  case  is  whether, 
under  the  Hindoo  Law  current  in  the  Bengal 
School,  the  son  of  a  paternal  uncle's  daughter 
is  entitled  to  succeed  to  the  estate  of  a 
deceased  Hindoo,  if  no  nearer  heirs  are  forth- 
coming. 

The  solution  of  this  question  depends  up- 
on the  true  construction  of  the  Dyabhaga, 
a  treatise  on  the  Hindoo  Law  of  Inheritance 
by  Jimuta  Vahana,  the  acknowledged  found- 
er and  chief  of  the  Bengal  School.  The 
other  authorities  current  in  that  school,  such 
as  the  Dyakrama  Sungraha  of  Sree  Kishen 
Tarkolunkar,  the  Dyatutwa  of  Roghoo 
Nundun,  and  the  Vivada  Bhungarnub  of 
Juggurnath  Turko-Punchanun  are  all  of 
them  almost  exclusively  founded  on  the 
Dyabhaga;  and  such  difference  of  opinion 
as  there  is  between  them  and  the  funda- 
mental treatise  is  entirely  confined  to  a  few 
cases  of  detail  which  involve  no  conflict  of 
principle  of  any  kind  whatever. 

Such  then  being  the  state  of  our  author- 
ities, it  is  necessary  first  of  all  to  ascertain 
whether  the  Dyabhaga  itself  is  founded  on 
any  general  doctrine  or  principle  which 
will  enable  us  to  arrive  at  a  satisfactory 
conclusion  on  the  point  now  under  our  con- 
sideration. We  are  of  opinion  that  there 
is  such  a  principle,  and  that  it  is  no  other 
than  that  of  spiritual  benefit. 

That  the  Hindoo  Law  of  Inheritance,  in 
the  widest  acceptation  of  the  term,  is  essen- 
tially based  upon  considerations  relating  to 


the  spiritual  welfare  of  the  deceased  pro- 
prietor, is  a  proposition  beyond  all  dispute. 
All  the  ancient  Rishees  or  Hindoo  sages  whose 
texts  are  regarded  as  the  fundamental  source 
of  that  law,  and  all  the  commentators  on 
it  whose  opinions  are  recognized  as  author- 
ities in  the  different  schools  current  in  the 
country,  are  unanimously  agreed  in  accepting 
these  considerations  as  their  chief,  if  not  as 
their  exclusive  guide.  The  author  of  the 
Dyabhaga  is  no  exception  to  the  rule.  On 
the  contrary,  he  is  clearly  and  expressly 
of  opinion,  as  we  will  presently  show,  that 
the  whole  theory  of  inheritance  is  founded 
upon  the  principle  of  spiritual  benefit,  and 
that  it  is  by  that  principle,  and  that  principle 
alone,  that  every  question  relating  to  it 
must  be  determined. 

It  is  to  be  borne  in  mind  that  the  Mitak- 
shara,  or  rather  the  Benares  School  of  Hindoo 
Law,  was  the  dominant  school   in   Bengal 
when  the  Dyabhaga  was  written,  and  that 
some  of  the  lawyers  of  that  school  were  of 
opinion  that  the  word  sapinda  as  used  by 
Menu  indicates  mere  consanguinity,  and  not 
the    power   of  conferring   spiritual   benefit. 
The  author  of  the  Dyabhaga,  as  the  founder 
of  a  new  school,  expressly  repudiates  this 
doctrine,  by  declaring  that  the  nearness  of 
kin    indicated    by   Menu    is    absolutely  de- 
pendant   on    the    presentation    of  offerings. 
"Nor   should    it   be   pretended,"    he    says, 
(Colebrooke's  Dyabhaga,  verse    18,  Section 
6,   Chapter  IX.),   "that  the  text  of  Menu 
" '  to  the  nearest  sapinda,  male  or  female, 
"  inheritance  belongs '  is  intended  to  indicate 
"nearness  of  kin    according  to  the  order 
"of  birth,  and  not  according  to  the  pre- 
"  sentation  of  offerings ;    for  the  order  of 
"  birth   is  not  suggested  by  the  text.     But 
"  Menu,  declaring  that  oblations  of  food,  as 
"  well  as  libations  of  water,  are  to  be  offered 
"  to  three  persons,  and  that  the  fourth   in 
"  descent    is    a    giver    of    oblations,    but 
"  neither  is   the   fifth   in   ascent  a  receiver 
"  of  offerings,  nor  is  the  fifth  in  descent  a 
"  giver  of  them,   thus  declares  nearness  of 
"kin,  and  shows  that  it  depends  on  superi- 
"  orily    of    (benefits    by)    presentation    of 
oblations."     We  shall  have   occasion  here- 
after to  comment  at  length  upon  the  text 
of  Menu    referred    to  in    this    verse;    but 
what     we    wish    to    be    particularly    borne 
in  mind  for  the  present,  is  that  according  to 
that  text,  as   interpreted   by  the  author  of 
the  Dyabhaga,  the  nearest  heir  is  he  who 
is  competent  to  confer  the  greatest  amount 
of  spiritual  benefit  on  the  soul  of  the  de- 
ceased proprietor.    "It  is  by  wealth,"    he 
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says  in  verse  13  of  the  same  Section,  "that 
a  person  becomes  a  giver  of  oblations." 
"Two  motives,"  he  continues  in  the  same 
verse,  "  are  indeed  declared  for  the  acquisi- 
"  tion  of  wealth — one  temporal  enjoyment, 
"the  other  the  spiritual  benefit  of  alms,  and 
"  so  forth.  Now,  since  the  acquirer  is  dead 
"and  cannot  have  temporal  enjoyment, 
it  is  right  that  his  wealth  should  be  ap- 
plied to  his  spiritual  benefit."  Then, 
again,  in  verse  29  of  the  same  Section,  he 
says,  "inheritance  is  in  right  of  benefits 
"conferred,  and  the  order  of  succession  is 
"regulated  by  the  degree  of  benefit;"  and 
the  same  principle  is  laid  down  still  more 
clearly  and  emphatically  in  the  preceding 
verse,  which  says :  "  Therefore  such  order  of 
succession  must  be  followed  as  will  render 
the  wealth  of  the  deceased  most  serviceable 
to  him" 

In  order  to  remove  all  reasonable  doubts 
on  a  point  of  such  capital  importance,  we 
think  it  necessary  to  make  a  few  observa- 
tions on  the  mode  in  which  the  principle  of 
spiritual  benefit  has  been  actually  worked 
out  in  the  Dyabhaga.  The  work  purports, 
on  the  face  of  it,  to  be  a  treatise  on  the  par- 
tition of  heritage;  but  it  is  really  divisible 
into  two  distinct  branches — one  relating  to 
the  subject  of  partition  among  co-heirs,  the 
other  to  the  order  of  succession  to  be  follow- 
ed when  different  persons  are  claiming  the 
same  estate  by  right  of  inheritance.  The 
first  of  these  two  branches  has  no  material 
bearing  on  the  point  involved  on  the  present 
discussion,  and  we  will,  therefore,  confine 
our  remarks  entirely  to  the  second. 

Now,  it  is  beyond  all  dispute  that  the 
whole  of  this  portion  of  the  Dyabhaga  is 
nothing  but  a  mere  elaboration  of  the  doc- 
trine of  spiritual  benefit.  Every  point  for 
which  a  discussion  is  thought  necessary  is 
ultimately  determined  by  that  doctrine ;  and 
it  is  by  that  doctrine  that  every  difficulty  is 
ultimately  removed.  The  texts  of  Menu  and 
various  other  Hindoo  sages  are  frequently 
cited,  it  is  true,  as  the  highest  authorities  on 
Hindoo  Law ;  but  it  is  by  the  light  of  the 
doctrine  of  spiritual  benefit  that  every  one  of 
those  texts  is  interpreted,  and  it  is  by  that 
light  that  every  discrepancy  existing  be- 
tween them  is  reconciled. 

If  examples  are  necessary,  we  have  only 
to  go  through  the  nth  Chapter  of  the 
Dyabhaga,  which  contains  the  whole  law 
of  inheritance  relating  to  the  estate  of  one 
who  has  left  neither  sons  nor  grandsons, 
nor  great-grandsons.    It  will  be  seen  that 


the    first    and   most    prominent    character- 
istic of  the  order  of  succession  laid  down 
in    this    Chapter,     is    the    studious    exclu- 
sion of  female  relatives  generally.    It  is  to  be 
borne  in  mind  that  these  relatives  are  as  a  class 
disqualified  by  their  sex  to  perform  the  religi- 
ous ceremonies  prescribed  by  the  Hindoo  Shat- 
ters for  the  promotion  of  the  spiritual  wel- 
fare of  a  deceased   individual ;  and  hence 
it  is  that  the  author  of  the  Dyabhaga  has 
generally  excluded  them  from  the  category 
of  heirs.     The  few  that  are  allowed  to  come 
in  are  allowed  to  do  so  on  the  authority  of 
special  texts,  but  even  in  their  case  the  doc- 
trine of  spiritual  benefit  is  expressly  put  for- 
ward as  the  ultimate  reason  for  the  selection. 
Thus,  for  instance,  the  widow  is  no  more 
competent  than  other  relatives  of  her  sex  to 
perform  the  ceremony  of  the  Parbuna  Shraddh 
to  which  we  shall  have  to  refer  more  speci- 
fically   hereafter;    but  she  is    nevertheless, 
according  to  the  author  of  the  Dyabhaga, 
"  half  the  body  of  her  deceased  husband  ;*' . 
and  the  consequences  of  all  her  acts,  whether; 
virtuous    or    vicious,    must    be    necessarily 
borne  by  his  soul.     It  is  for  this  reason  that 
she  is  recognized  as  an  heir,  and  it  is  by  the 
light  of  that  reason  that  the  numerous  con- 
flicting texts  bearing  upon  her  case  are  re- 
conciled with  one  another.     "  Since  by  these 
and  other  texts,"  he  says  (Colebrooke's  Dya- 
bhaga, verse  44,   Section  I.,  Chapter  XL),. 
"it  is   declared   that  the   wife  rescues  her 
"husband   from  hell,   and   since  a  woman 
"  doing   improper  acts    through    indigence 
"  causes  her  husband  to  fall  into  a  region  of' 
"  horror,  for  they  share  alike  the  fruits  of  vir- 
"  tue  and  vice,  therefore  the  wealth  devolving1  - 
"on   her   is  for   the  benefit  of  the  former* 
"proprietor^     and     the     wife's     succession 
"is      consequently      proper"        The     dis-- 
cussion    on    the    question     of     precedence 
between  the  widow  on  the   one  side,  and 
the  son,  the  grandson,  and  the  great-grand- 
son   on   the   other,    is    significant.    If    the 
widow  is  really  half  the  body  of  her  husband, 
how  is  it  that  sons,  grandsons,  and   great-, 
grandsons    are    allowed  to  supersede   her?. 
The    author     of     the     Dyabhaga     answer*  * 
this  objection  by  stating  that  the  power  of 
the  widow  to  confer  spiritual  benefit  com- 
mences from  the  date  of  her  husband's  death, 
whereas  sons,  grandsons,  and  great-grand- 
sons confer  such  benefit  from  the  moment  of 
their     birth — see     verse     43,     Section    I., 
Chapter  XL 

The  next  exception  made  is  in  the  case 
of  the  daughter,  and  she  is  allowed  to 
come    in    because    she    can    confer   great 
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spiritual  benefit  on  her  father,  by  giving 
birth  to  a  son  who  will  deliver  him  and 
his  ancestors  from  hell ;  and  hence  it  is 
that  those  daughters  who  are  barren  or 
childless  widows  are  carefully  excluded  from 
the  line  of  inheritance.  The  maiden  daugh- 
ter is  allowed  to  come  in  first,  because  her 
marriage  might  be  delayed  on  account  of 
indigence  beyond  the  age  of  puberty,  and 
the  salvation  of  her  father's  soul  and  of 
those  of  his  ancestors  might  be  thereby 
jeopardized  ;  so  that  even  here  the  spiritual 
welfare  of  the  deceased  proprietor  is  dis- 
tinctly recognized  as  the  ultimate  ground  of 
the  decision.  The  same  remarks  are  also 
applicable  to  the  mother,  the  grandmother, 
&c,  for  it  will  be  seen  that  in  each  of  those 
cases,  some  peculiar  spiritual  benefit  or  other 
is  invariably  put  forward  as  the  basis  of  the 
discussion. 

As  to  the  male  heirs,  we  may  divide 
them  for  the  sake  of  convenience  into  the 
following  classes : — 

(1) — Sapindas  strictly  so  called,  or  in 
other  words,  relatives  connected  through  the 
medium  of  undivided  oblations. 

(2) — Sakulas,  or  relatives  connected 
through  the  medium  of  divided  oblations. 

(3) — Samanodukas,  or  relatives  connected 
by  libations  of  water. 

.  (4) — Certain  specified  strangers  commenc- 
ing with  the  spiritual  preceptor,  and  ending 
with  the  learned  Brahmin  of  the  same 
village,  leaving  aside  the  king  who  is  en- 
titled to  come  in  more  by  right  of  escheat 
than  by  that  of  Inheritance. 

Here  again  we  find  that  the  same  principle 
is  in  operation  throughout.  The  sapindas  are 
allowed  to  come  in  before  the  sakulas,  be- 
cause undivided  oblations  are  considered  to 
be  of  higher  spiritual  value  than  divided 
ones  ;  and  the  sakulas  are  in  their  turn  pre- 
ferred to  the  sumanodukas,  because  divided 
oblations  are  considered  to  be  more  valuable 
than  libations  of  water.  The  members  of 
the  last  class  are  not  competent,  it  is  true, 
t6  offer  either  oblations  of  food  or  libations 
of  water ;  but  even  in  their  case  the  doc- 
trine of  spiritual  benefit  is  not  forgotten. 
Thus,  for  instance,  the  lowest  amongst  them, 
namely,  the  learned  Brahmin  of  the  same 
village,  is  allowed  to  come  in  upon  the  ex- 
press ground  that  "  the  virtue  of  the  deceas- 
44  ed  proprietor  is  renewed  by  the  acquisition 
"  of  fresh  merit  through  the  circumstance 
"  of  his    wealth  devolving  on  a  Brahmin" 


—verse  26,  Section  VI.,  Chapter  XI.  This,  no 
doubt,  is  an  extreme  case  of  the  kind ;  but 
we  wish  to  draw  particular  attention  to  it  as 
an  instance  of  the  extreme  solicitude  evinced 
by  the  author  of  the  Dyabhaga  to  provide 
for  the  spiritual  welfare  of  a  deceased  pro- 
prietor. Again,  when  we  come  to  look  at 
the  internal  arrangement  of  each  of  these 
classes,  so  far  as  the  details  of  such  arrange- 
ment are  actually  given  in  the  Dyabhaga, 
we  find  that  the  same  principle  is  always  kept 
in  view.  Thus  among  the  sapindas,  those  who 
are  competent  to  offer  funeral  cakes  to  the 
paternal  ancestors  of  the  deceased  proprietor 
are  invariably  preferred  to  those  who  are 
competent  to  offer  such  cakes  to  his  mater- 
nal ancestors  only ;  and  the  reason  assigned 
for  the  distinction  is  that  the  first  kind  of 
cakes  are  of  superior  religious  efficacy  in 
comparison  with  the  second.  Similarly, 
those  who  offer  a  larger  number  of  cakes  of 
a  particular  description,  are  invariably  pre- 
ferred to  those  who  offer  a  less  number  of 
cakes  of  the  same  description;  and  where 
the  number  of  such  cakes  is  equal,  those 
that  are  offered  to  nearer  ancestors  are 
always  preferred  to  those  offered  to  more 
distant  ones.  The  same  remarks  are  equally 
applicable  to  the  sakulas  and  samanodukas  • 
but  it  would  be  tedious  to  enter  into  further 
details. 

Having  shown  by  the  preceding  observa- 
tions that  the  principle  of  spiritual  benefit 
is  the  sole  foundation  of  the  theory  of 
inheritance  propounded  in  the  Dyabhaga 
we  proceed  to  determine  whether  the  par- 
ticular claimant  before  us,  namely,  the  son 
of  a  paternal  uncle's  daughter,  is  competent 
to  confer  any  such  benefit  on  the  deceased 
proprietor.  We  are  of  opinion  that  he  is 
and  we  may  add  that  this  point  was  not 
even  contested  before  us  by  the  pleader  for 
the  respondent. 

That  the  paternal  uncle's  daughter's  son 
of  a  Hindoo  is  one  of  his  sapindas,  is  a 
proposition  beyond  all  controversy.  The 
whole  doctrine  of  sapinda  is  contained  in 
the  following  passage  of  the  Dyabhaga : 

"Since  the  father  and  certain  other  an- 
"  cestors  partake  of  three  oblationaas  partici- 
"  paiing  in  the  offering  at  obsequies,  and 
"  since  the  son  and  other  descendants  to  the 
"  number  of  three,  present  oblations  to  the 
"  deceased  (or  to  be  shared  by  his  manes) 
"  and  he  who  while  living  presents  an 
"  oblation  to  an  ancestor,  partakes  when 
"  deceased  of  oblations  presented  to  the 
"  same  person ;  therefore  such   being  the 
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"case,  the  middlemost  of  seven  who  while 
"  living  offered  food  to  the  manes  of  ances- 
"tors,  and  when  dead  partook  of  offerings 
"  made  to  them,  became  the  object  to  which 
"the  oblations  of  his  descendants  were 
"addressed  in  their  lifetime,  and  shares 
"with  them  when  they  are  deceased  the 
"  food  which  must  be  offered  by  the  daugh- 
ter's son  (and  other  descendants  beyond 
"the  third  degree).  Hence,  those  ancestors 
"to  whom  he  presented  oblations,  and  those 
"  descendants  who  present  oblations  to  him, 
"partake  of  an  undivided  offering  in  the 
"form  of  (pinda)  food  at  obsequies.  Per- 
"sons  who  partake  of  such  offerings 
"  are  sapindas." — Colebrooke's  Dyabhaga, 
Chapter  XL,  Section  I.,  verse  38. 

It  is  clear  from  the  above  passage,  that  if 
two  Hindoos  are  bound,  during  the  respective 
terms  of  their  natural  life,  to  offer  funeral 
oblations  to  a  common  ancestor  or  ancestors, 
either  of  them  would  be  entitled  after  his 
death  to  participate  in  the  oblations  offered 
by  the  survivor  to  that  ancestor  or  ancestors  ; 
and  hence  it  is  that  the  person  who  offers 
those  oblations,  the  person  to  whom  they 
are  offered,  and  the  person  who  participates 
in  them  are  recognized  as  sapindas  of  each 
other.  That  this  definition  of  sapinda  is 
good  for  all  purposes  of  inheritance,  is  con- 
clusively shown  by  the  very  next  verse, 
which  says :  "  This  relation  of  sapindas  (ex- 
"  tending  no  further  than  the  fourth  degree) 
"  as  well  as  that  of  sakulas  has  been  pro- 
"  pounded  relatively  to  inheritance!1 — Cole- 
brooke's  Dyabhaga,  Chapter  XL,  Section  L, 
verse  39. 

In  order  to  apply  this  definition  to  the 
particular  case  under  our  consideration,  we 
think  it  necessary  to  make  a  few  preliminary 
observations  on  the  ceremony  of  the  Parbuna 
Shraddh,  which  has  been  already  referred  to 
in  an  earlier  part  of  this  judgment.  This  ce- 
remony consists  in  the  presentation  of  a 
certain  number  of  oblations,  namely,  one  to 
each  of  the  first  three  ancestors  in  the  pa- 
ternal and  maternal  lines  respectively,  or  in 
other  words,  to  the  father,  the  grandfather, 
and  the  great-grandfather  in  the  one  line, 
and  the  maternal  grandfather,  the  maternal 
great-grandfather,  and  the  maternal  great 
great-grandfather  in  the  other.  It  is  for  this 
reason  that  this  ceremony  is  frequently  refer- 
red to  in  the  Dyabhaga  under  the  na.ne  of 
the  Troipoorshick  Pind,  or  Pind  relating 
to  three  ancestors ;  and  it  is  through  the  ob- 
lations presented  at  this  ceremony  that  the 
relation  of  sapinda  propounded  in  that  trea- 


tise admittedly  arises.  Every  Hindoo  is 
bound  by  his  religion  to  perform  this  cere- 
mony ;  for  his  own  salvation  which  is  in- 
timately connected  with  that  of  his  ancestors, 
is  absolutely  dependant  on  such  perform- 
ance ;  and  of  all  the  ceremonies  prescribed 
by  that  religion  it  is,  therefore,  the  most  im- 
portant. 

Such,  then,  being  the  nature  of  the  Parbu- 
na Shraddh  and  of  the  obligation  to  perform 
it,  it  is  clear  that  the  deceased  proprietor 
was  just  as  much  bound  to  fulfil  that  ob- 
ligation as  his  paternal  uncle's  daughter's 
son,  who  is  now  claiming  his  estate  by  right 
of  inheritance.  Now,  it  is  obvious  from  the 
very  position  of  the  parties  that  the  mater- 
nal great-grandfather  and  the  maternal 
great  great-grandfather  of  the  latter 
are  no  other  persons  than  the  paternal 
grandfather  and  the  paternal  great-grand- 
father, respectively,  of  the  former;  and  Xhe 
conclusion  is,  therefore,  inevitable  that  they 
are  sapindas  of  each  other  according  to  the 
strictest  interpretation  of  the  Dyabhaga. 

The  deceased  proprietor  was  bound  to  offer 
funeral  cakes  to  his  own  paternal  grand- 
father and  paternal  great-grandfather  during 
his  lifetime  ;  and  he  is,  therefore,  entitled 
after  his  death  to  participate  in  the  cakes 
that  are  now  offered  to  those  very  persons  by 
the  son  of  his  paternal  uncle's  daughter. 

But  there  is  another  mode  for  arriving  at 
the  same  conclusion.  The  deceased  proprie- 
tor, it  will  be  seen,  was  the  grandson  of  the 
maternal  great-grandfather  of  the  appel- 
lant ;  and  it  is  admitted  that  the  grandson  of 
the  maternal  great-grandfather  is  entitled  to 
inherit  as  a  sapinda  according  to  all  the  au- 
thorities current  in  the  Bengal  School.  If, 
therefore,  the  deceased  proprietor  was  a 
sapinda  of  the  appellant,  it  would  neces- 
sarily follow  from  the  very  definition  of  that 
term,  that  the  latter  is  also  a  sapinda  of  the 
former;  for,  if  A  is  connected  with  B 
through  the  medium  of  undivided  oblations, 
the  conclusion  is  irresistible  that  B  is  also 
connected  with  A  through  the  same  medium. 
There  is,  however,  an  important  distinction 
between  the  two  cases  to  which  particular 
attention  is  required.  The  oblations  which 
the  deceased  proprietor  would  have  offered 
to  his  own  paternal  grandfather  and  pater- 
nal great-grandfather  would  have  gone  to  the 
maternal  great-grandfather  and  the  maternal 
great  great-grandfather  of  his  paternal  uncle's 
daughter's  son  ;  whereas  the  oblations  offered 
by  the  latter  to  his  own  maternal  great-grand- 
father and  maternal  great  great-grandfather 
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would  go  to  the  paternal  grandfather  and 
the  paternal  great-grandfather  of  the  former. 
Now,  it  has  been  already  observed  that,  accord- 
ing to  the  Dyabhaga,  oblations  offered  to  pater- 
nal ancestors  are  of  higher  spiritual  value  than 
those  offered  to  maternal  ancestors  ;  so  that 
it  is  clear  that  the  appellant  is  a  much  near- 
er sapinda  of  the  deceased  proprietor  than 
the  deceased  proprietor  was  of  the  appellant. 

Having  shown  by  the  foregoing  observa- 
tions that  the  son  of  a  paternal  uncle's  daugh- 
ter is  fully  entitled  to  come  within  the  prin- 
ciple of  spiritual  benefit,  which  constitutes 
the  fundamental  basis  of  the  law  of  inherit- 
ance propounded  in  the  Dyabhaga,  we  will 
now  proceed  to  examine  the  various  objec- 
tions that  have  been  urged  before  us  against 
his  right  to  succeed  as  an  heir. 

It  has  been  contended  that  the  son  of  a 
paternal  uncle's  daughter  has  been  nowhere 
mentioned   as   an    heir    in   the    Dyabhaga. 
We   are  of  opinion   that  this   objection   is 
entitled  to  no  weight  whatever.     Every  one 
who  has  gone  through  the  Dyabhaga  must 
have  perceived  that  the  specific  enumera- 
tion  of  each    individual   heir  was   not   the 
object  which  the  author  had  in  view.    It 
is  perfectly  true  that  a  few  of  the  heirs  have 
been  mentioned  by  name  here  and  there  ; 
but  the  great  majority  of  them  have   been 
left  to  be  determined  by  the  application  of 
the    principle    of    spiritual    benefit.     Thus, 
of  the   numerous  relatives  who  are   entitled 
to  come  in  as   sapindas  by  virtue   of  their 
right  to  offer  oblations  to  the  maternal  ances- 
tors of  the  deceased  proprietor,  the  maternal 
uncle  is  the  onlv  one  who  has  been  mentioned 
*  by  name.     Then,  again,  among  the  sakulas 
or  kinsmen  connected  by  divided  oblations, 
the  grandson's  grandson  is  the  only  person 
who  has  been  specifically  enumerated  ;  and  of 
the    samanodukas,    or    kinsmen    connected 
by  libations  of  water,  not  one  even  has  been 
so  enumerated.    In  the   face  of  all  these 
facts,  it  is  impossible  to  contend  that  the 
mere  absence  of  specific  enumeration  is  any 
ground  whatever  for  excluding   one   single 
individual  who  is  really  competent  to  fulfil 
the  conditions  of  heirship  laid  down  in  the 
Dyabhaga  itself. 
,  It  has   been  further  contended  that  the 

order  of  succession  specified  in  the  Dya- 
bhaga down  to  the  sakulas  is  so  precise 
and  complete  by  itself  that  there  is  no  room 
left  for  the  introduction  of  the  paternal 
uncle's  daughter's  son,  who,  if  he  is  entitled 
to  come  in  at  all,  must  come  in  among  the 
earlier  class  of  heirs,  namely,  the  sapindas. 

JToL  XIII. 


We  are  of  opinion  that  this  objection  too 
must  fail.    If  the  Dyabhaga  were  a  work 
of  the    same   character  as    the   Dyakrama 
Sungraha    of    Sree    Kishen    Turkolunkar, 
which  does  not  pretend  to  do  any  thing  more 
than  to  lay  down  a  mere  table  of  succession 
or  categorical  list  of  heirs,  there  might  have 
been  some  foundation   for  this  argument. 
But,  when  we  consider  that  the  real  objeft 
which  the  author  of  the  Dyabhaga  had  in 
view,  was  to  establish  a  general  principle 
of  his  own,  and  not  to  go  through  all  the 
particular  applications  of  that  principle,  as 
is  evident  from  our  answer  to  the  first  ob- 
jection, it  is  impossible  to  attach  any  weight 
to     an    argument     of    this    sort.      If    the 
claimant  in  this   case   had   been   the  son 
of      a      maternal     uncle's     daughter,     or 
some  other  relative  of  the  same  description, 
who  is  merely  competent  to  offer  oblations 
to  the  maternal  ancestors  of  the  deceased 
proprietor,   no  such   objection   could  have 
been  possibly  urged  against  him  according 
to  the   strictest  interpretation  of  the  Dya- 
bhaga.   Why,  then,  are  we  to  suppose  that 
the  author  of  that  work  intended  to  exclude 
the   son  of  the  paternal   uncle's   daughter, 
when  it  is  beyond  all  question  that  he  is 
competent  to   offer   oblations   to    a    much 
higher  class  of  ancestors,  namely,  the  pater- 
nal ?  Why,  in  fact,  are  we  to  suppose  that 
the  enumeration  of  the  one  class  of  sapin- 
das was  intended  to  be  exhaustive,  whilst 
that  of  the  other  and  a  far  inferior  class 
was  intended  to  be  merely  illustrative  ?   If 
doubts   are  still  entertained   on  this  point, 
we  have  only  to  refer  to  the  provisions  of 
verse  19,  Section  VI.,  Chapter  XI.   of  the 
Dyabhaga.      The    following     is    a     literal 
translation  of  that  verse  from  the  original : 
"Therefore  a  kinsman  who  is  allied  by 
"  a  common  oblation  as  presenting  funeral 
"  oblations  called  the  Troipoorshick  Pind  in 
"  the  family  of  the  father,Tr  in  that  of  the 
"  mother  of  the  deceased  owner  ;  such  kins- 
"  man    having    sprung   from   his   kool   or 
"  stock,  though  of  different  male  descent  as 
"  his  own   daughter's    son   or  his  father's 
"daughter's   son,    &c,  or   having   sprang 
"from    a    different   stock  as  his  maternal 
"  uncle,  &c.  [is  heir]  and  the  text  (To  three, 
"  must  libations,  <kc.)  is  intended  to  propound 
"  the  succession  of  such  kinsmen,  and  the 
"  subsequent  passage  (To  the  nearest  sapin- 
"  da  the  inheritance  belongs)  must  be  ex- 
"  plained    as    meant   to   discriminate  them 
"  according  to  their  degree  of  proximity." 

Now,  it  is  beyond  all  question,  that  the 
son  of  a  paternal    uncle's    daughter  is  a 
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sapiada  of  the  same  description  as  the  son 
of  the  father's  daughter ;  and  if  it  is  once 
conceded,  as  it  must  be,  that  the  word  "  &c." 
used  after  the  words  "maternal  uncle,"  is 
comprehensive  enough  to  include  every 
relative  who  is  competent,  like  the  maternal 
uncle,  to  offer  funeral  oblations  to  the 
maternal  ancestors  of  the  deceased  proprie- 
tor, we  do  not  see  any  reason  whatever  why 
the  same  word  "&c.,"  which  is  also  used 
after  the  words  "father's  daughter's  son," 
should  not  be  considered  as  comprehensive 
enough  to  include  every  relative  who  is 
competent,  like  the  father's  daughter's 
ion,  to  offer  such  oblations  to  his  paternal 
ancestors.  It  is  perfectly  clear  that  both 
the  texts  of  Menu  relied  upon  in  this 
verse  are  as  general  in  their  character  as 
possible ;  for  the  name  of  a  single  heir  is 
not  mentioned  in  either  of  them.  Why, 
then,  are  we  to  suppose  that  the  author  of 
the  Dyabhaga  intended  to  limit  the  oper- 
ation of  those  texts  in  the  case  of  those 
sapindas  who  are  competent  to  offer  funeral 
oblations  to  the  paternal  ancestors  of  the 
deceased  proprietor  at  the  very  time  when 
be  was  extending  that  operation  to  every 
sapinda  who  is  competent  to  offer  such 
oblation*  to  his  maternal  ancestors  only? 
Surely,  if  this  had  been  the  real  object  of 
the  author  of  the  Dyabhaga,  in  open 
defiance  of  his  own  construction  of  Menu, 
who  is  universally  regarded  as  the  highest 
authority  on  all  questions  of  Hindoo  Law, 
be  would  have  not  only  expressed  it  in  a 
language  which  could  not  possibly  be  mis- 
taken, but  he  would  have  also  assigned  some 
reason,  good,  bad,  or  indifferent,  to  justify 
such  a  gross  departure  from  the  very  princi- 
ple which  he  has  so  often  declared  to  be  the 
fundamental  basis  of  all  his  speculations. 
On  the  contrary,  let  us  consider  for  one 
moment  what  he  has  himself  stated  in  verse 
30,  Section  VI*  Chapter  XI.  This  verse, 
which  contains  the  final  resume'  of  all  his 
.discussions  on  the  subject  of  inheritance,  as 
is  clear  from  the  very  position  which  it  oc- 
cupies in  the  Dyabhaga,  runs  as  follows  : 

"  In  like  manner,  the  appropriation  of 
"the  wealth  of  the  deceased  proprietor  to 
''his  benefit  in  the  mode  which  has  been 
"  stated,  should  in  every  case  be  deduced 
"according  to  the  specified  order." 

Here,  then,  is  a  positive  injunction  to 
determine  every  case  relating  to  the  law 
of  inheritance  according  to  the  doctrine  of 
spiritual  benefit ;  and  it  is  distinctly  stated 
ill  the  very  next  verse  that  this  doctrine  has 
the    fullest    sanction    of   Menu   and  other 


sages,  from  whom  the  whole  Hindoo  Law  is 
derived.  The  word  "deduced"  used  in  the 
passage  above  quoted  demands  particular 
attention.  If  the  author  of  the  Dyabhaga 
had  supposed  that  all  the  details  connected 
with  the  law  of  succession  had  been  finally 
settled  by  himself,  no  necessity  for  any 
kind  of  deduction  whatever  could  have 
possibly  existed  ;  and  on  such  a  hypothesis, 
all  that  he  would  have  required  us  to  do 
would  have  been  merely  to  follow  those 
details  according  to  his  own  directions  in 
each  particular  case.  It  has  been  said  that 
the  words  "  according  to  the  specified 
order"  would  rather  go  to  support  such  a 
hypothesis  ;  but  it  is  clear  that  the  specifi- 
cation referred  to  in  this  place  is  no  other 
than  that  contained  in  the  preceding  verse 
which  merely  says :  "  That  the  order  of  suc- 
cession is  regulated  by  the  degree  of  benefit." 
Lastly,  it  has  been  urged  that  the  precise 
position  which  the  son  of  a  paternal  uncle's 
daughter  would  be  entitled  to  hold  accord- 
ing to  the  principle  of  spiritual  benefit, 
would  interfere  with  that  which  has  been 
assigned  by  the  author  of  the  Dyabhaga 
to  some  of  the  heirs  specified  in  the  earlier 
part  of  Chapter  XI.  Whether  this  is  really 
the  case  or  not,  we  need. not  pause  to  en- 
quire, for  what  we  have  to  determine  in  the 
present  case  is  not  the  precise  position  which 
the  son  of  a  paternal  uncle's  daughter  is 
entitled  to  occupy  in  the  category  of  heirs, 
but  whether  he  is  entitled  to  inherit  at  all. 
If  the  author  of  the  Dyabhaga  has,  in  fact, 
given  to  any  particular  heir  or  heirs  a  posi- 
tion which  is  not  strictly  consistent  with  the 
principle  which  he  has  himself  laid  down  for 
our  guidance,  the  utmost  that  can  be  said 
is  that  that  particular  heir  or  heirs  should  be 
allowed  to  retain  that  position.  But  this  cir- 
cumstance, even  if  true,  cannot  be  accepted 
as  a  sufficient  reason  to  justify  the  total 
exclusion  of  one  single  individual  who  is 
really  competent  to  satisfy  all  the  require- 
ments of  that  principle.  If,  in  any  case 
which  may  arise  hereafter,  it  should  become 
necessary  for  us  to  determine  the  precise 
position  which  the  son  of  a  paternal  uncle's 
daughter  is  entitled  to  hold  in  the  order  of 
succession,  the  question  would  fairly  arise, 
namelv,  whether  the  details  of  a  work 
like  the  Dyabhaga  ought  to  be  permitted 
to  override  the  principle  upon  which  it 
is  admittedly  based.  We  have  already 
shown  that,  according  to  the  author's  own 
interpretation  of  Menu,  the  nearest  heir 
is  he  who  is  competent  to  confer  the  great- 
est   amount    of    spiritual    benefit    on    the 
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deceased  proprietor.  But  if,  in  any  case,  we 
are  bound  to  depart  from  that  interpretation 
merely  because  he  himself  has  done  so, 
we  do  not  see  any  reason  whatever  why 
we  should  add  to  the  inconsistency  by 
pushing  it  further  than  the  requirements  of 
that  particular  case.  "  Decision  must  not 
" be  made,*  says  Brihuspati,  "solely  by 
"having  recourse  to  the  letter  of  written 
"codes;  since  if  no  decision  were  made 
"  according  to  the  reason  of  the  law,  there 
"might  be  a  failure  of  justice.''  That 
this  rule  of  construction  is  perfectly  con- 
sistent with  the  dictates  of  good  sense 
and  natural  justice,  is  beyond  all  question ; 
and  that  we  can  safely  accept  it  for  our 
guide  in  the  present  case,  is  evident  from 
the  fact  that  the  authority  of  its  frame r 
is  repeatedly  acknowledged  in  the  Dyabhaga 
itself,  to  be  one  of  the  very  highest  on  all 
questions  relating  to  the  Hindoo  Law  of 
Succession. 

For  the  foregoing  reasons,  we  are  of 
opinion  that  the  son  of  a  paternal  uncle's 
daughter  is  entitled  to  be  recognized  as  an 
heir  according  to  the  Hindoo  Law  current 
in  the  Bengal  School. 

Peacock,   C.   J. — I  concur  in   the   above 
judgment,  and  I  would  add  that  the  above 
view   is  borne  out   by  the   Dyacrama  Sun- 
graha,  Chapter  I.,  Section  X.,  para.  9,  where 
it    is   said :    "  In   default    of    the    paternal 
"  grandfather's   daughter's    son,  the   uncle's 
'•  daughter's  son  succeeds,  because  he  pre- 
"sents    two    oblations    in    which     the    de- 
"  ceased  owner  participates,  namely,  to  the 
"  owner's  paternal   grandfather    and   great- 
"  grandfather  (1.  *.,  his  own   maternal  great - 
"  grandfather        and       great  great-grandfa- 
"  ther)." 


Hobhouse,  J. — I  adhere  to  my  original 
judgment  given  on  the  reference,  and  I  concur 
in  this  judgment  as  practically  in  accordance 
with  my  own. 


Kemp     and 
curred. 


Macpherson,      J  J*,     con- 


The  24th  February  1870. 

.    Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S, 
Jackson,  J.  B.  Phear,  and  A.  G.  Mac- 
pherson,  Judges. 

Attachment— Claimant  of  a  share  of  property- 
Right,  title,  and  interest  of  judgment-debtor— 
Section  246,  Act  VIII.  of  1859. 

Rajcoomar  Roy,  Judgment-creditor, 

versus 

Kadumbiny  Debea  and  others,  Judgment* 

debtors. 

Romanath  Chuckerbutty  and  Shama  Churn 
Chuckerbutty,  Claimants. 

Mr.  Marindin  for  the  Judgment-creditor* 
Mr.  Kennedy  for  the  Claimants. 

In  execution  of  a  decree  against  A,  the  moiety  or 
half  share  of  A  in  certain  lands  was  attached.  Af  filed 
a  petition  under  Section  246  of  Act  VIII.  of  1859,  in 
which  he  admitted  that  A  has  a  one-eighth  share  in  the 
lands,  but  alleged  that  A  has  only  a  one-eighth  share, 
and  that  a  two-eighth  share  belopgs  to  himself,  M. 

Held  that  this  is  a  claim  preferred  to  lands  attached 
in  execution  of  a  judgment,  within  the  meaning  of 
Section  246,  which  the  Court  ought  to  investigate  under 
that  Section  ;  and  that  if  M  proves  his  claim,  the  Court 
ought  to  pass  an  order  releasing  the  share  claimed  by 
him  from  attachment. 

In  execution  of  a  decree  against  A,  the  right,  title; 
and  interest  of  A  in  certain  lands  were  attached.  M 
filed  a  petition  under  Section  246,  in  which  he  admitted 
that  A  has  a  one-twentieth  share  in  the  lands*  but  ajkg* 
ed  that  A  is  entitled  to  no  more  than  a  one-tweatictb 
share,  and  that  he,  M9  has  a  two-twentieth  share. 


64 


Full  Bench 


THE  WEEKLY   REPORTER* 


Rulings* 


ivoi.  ion 


u 


^M 


Held  that  M  had  a  right  to  come  in  and  claim  his 
dwn  two-twentieths,  and  that  the  Court  was  bound, under 
Section  246,  to  investigate  upon  that  claim  and  to 
release  from  attachment  the  share  claimed  by  M,  if  he 
proved  his  claim  to  it. 

This  case  was  referred  to  the  Full  Bench 
by  Afacpherson.  J.,  sitting  in  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court \  with  the  following  remarks : — 

Afacpherson,  J. — In  execution  or  the  de- 
cree in  the  suit  of  Rajcoomar  Roy  versus 
Kadumbiny  Debea,  "  only  daughter  and  heir- 
"ess  of  Parbutty  Churn  Chuckerbutty," 
deceased,  an  order  prohibiting  the  defend- 
ant from  alienating  certain  immoveable 
property  was  issued,  and  the  property  was 
attached.  In  the  prohibitory  order,  the  pro- 
perty attached  is  thus  described :  "  The 
"  moiety  or  half  share  which  was  of  the  said 
"Parbutty  Churn  Chuckerbutty,  deceased, 
"  of  and  in  all  that  piece  of  tenanted  land, 
"  &c,  30,  Manick  Bose's  Lane.*  *  *  Also 
the  right,  title,  and  interest  which  was  of  the 
said  Parbutty  Churn  Chuckerbutty,  deceas- 
"ed,  of  and  in  all  that  one-storied  house,  &c, 
"  26,  Manick  Bose's  Lane.  *  *  *  Also  a 
"  tiled  hut  with  three  rooms  situate  on  a  piece 
"  of  land  appertaining  to  Sook  Bazar,  &c." 

Thereupon  the  petitioners  filed  a  petition 
claiming  the  property  attached,  and  stating 
that  Parbutty  Churn  Chuckerbutty  had  only 
an  undivided  £th  share  in  the  first  men- 
tioned property  (30,  Manick  Bose's  Lane), 
only  a  ^th  share  in  26,  Manick  Bose's 
Lane,  and  only  a  ±th  share  in  the  property 
in  Sook  Bazar — the  petitioners  themselves 
claiming  to  be  jointly  entitled  to  a  $th  share 
in  the  first  property,  a  §th  share  in  the 
second  property,  and  a  £th  share  in  the 
third  property. 

The  petition  states,  as  regards  No.  30, 
Manick  Bose's  Lane,  that  one  undivided 
moiety  of  it  was  purchased  by  and  belonged 
to  the  petitioners  and  their  brothers  Par- 
butty Churn  and  Womachurn,  each  having 
a  ith  of  the  moiety,  or  a  £th  of  the  whole 
property. 

As  regards  No.  26,  Manick  Bose's  Lane, 
the  petition  states  that  a  ^th  share  of  it 
belonged  to  Cossinath  Chuckerbutty,  from 
whom  that  £th  share  was  inherited  by  his 

four  sons,  the  petitioners  and  Parbutty 
Churn  and  Womachurn,  who  each  got  ith 
of  the  £th,  or  ^foth  of  the  whole  property. 


As  regards  Sook  Bazar,  the  petition 
that  it  was  purchased  by  Cossinath,  and. 
was  inherited  in  equal  snares  by  his  four 
sons,  the  petitioners  and  Parbutty  Churn 
and  Womachurn,  who  each  took  ±th. 

On  the  claim  coming  on  before  me  for 
investigation,  it  was  contended,  on  behalf  of 
trV  execution  creditor,  that,  inasmuch  as  the 
petitioners  admit  that  Parbutty  Churn 
Chuckerbutty  had  a  substantial  interest  in 
the  properties  attached,  the  claim  was  bad, 
and  not  such  as  the  Court  ought  to  proceed 
to  investigate  under  Section  246  of  Aft 
VIII.  of  1859.  And  a  decision  of  a  Division 
Court  (Seton-Karr  and  Dwarkanath  Mitter, 
JJ.\  in  the  case  of  Mtsree  Begum  versus 
Punnoo  Singh  (8  W.  R.,  362),  was  relied  on* 

On  behalf  of  the  petitioners,  it  was  urged 
that  the  claim  was  good ;  and  Mr.  Kennedy 
relied  on  a  decision  of  another  Division 
Court  (Shumbhoonath  Pundit  and  Campbell, 
J7)>  i°  the  case  of  Monohur  Khan  versus 
Troylockonath  Ghose  (4  W.  R.,  35). 

I  myself  incline  to  think  that,  although 
Section  249  provides  that  the  proclamation 
of  an  intended  sale  shall  declare  that  the 
sale  extends  only  to  the  right,  title,  and  in- 
terest of  the  defendant  in  the  property  speci- 
fied therein ;  and  although  at  the  sale  no- 
thing can  be  purchased  or  passes  but  such 
right,  title,  and  interest,  it  does  not  follow 
that  the  attachment  is  to  be  merely  a  general 
attachment,  or  that  the  sale  is  to  be  merely  a 
general  sale  of  the  defendant's  right,  title, 
and  interest,  whether  he  has,  in  fact,  any 
right  in  the  property  attached  and  sold  or 
not.  Reading  Sections  213,  235,  239,  and 
249  together,  it  seems  to  me  that  the  inten- 
tion is  that  the  attachment  should  be  of  spe- 
cific property  or  of  a  specific  share  in  it,  and 
that  the  sale  should  also  purport  to  be  of 
specific  property  or  of  a  specific  share, 
though  qualified  by  the  declaration  that  it 
is  only  the  right,  title,  and  interest  of  the 
defendant  that  is  sold.  I  think  that  the 
Court  ought  not  to  attach  or  sell  save  in 
cases  in  which  a  specific  interest  of  the  de» 
fendant  is  indicated,  and  in  which  there  is 
reasonable  ground  for  believing  that  the 
interest  indicated  does  exist  in  fact. 

The  claim  made  by  the  petitioners  seems 
to  me  not  to  be  bad  on  the  face  of  it,  and 
not  to  be  such  as  the  Court  ought  not  to 
proceed  to  investigate.  But  as  the  inclina- 
tion of  my  opinion  is  opposed  to  that  of  the 
Judges  in  Misree  Begum's  case,  and  as  the 
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question  is  really  one  of  great  importance, 
I  refer  it  for  the  decision  of  a  Full  Bench. 

The  points  referred  are : — 

/x/.— In  execution  of  a  decree  against 
A,  "the  moiety  or  half  share  of  A1*  in 
certain  lands  is  attached.  M  files  a  petition 
under  Section  246  of  Act  VIII.  of  1859,  in 
which  he  admits  that  A  has  a  £th  share 
in  the  lands,  but  alleges  that  A  has  only 
a  £th  share,  and  that  a  $th  share  belongs 
to  himself,  M.  Is  this  a  claim  preferred 
to  lands  attached  in  execution  of  a  judgment 
within  the  meaning  of  Section  246,  which 
the  Court  ought  to  investigate  under  that 
Section  ? 

2nd. — If  so,  and  if  M  proves  his  claim, 
what  order  ought  the  Court  to  pass  as  to 
releasing  the  property  from  attachment  ? 

3rd. — In  execution  of  a  decree  against  A, 
u  the  right,  title,  and  interest  ofA"\n  certain 
lands  are  attached.  M  files  a  petition  under 
Section  246,  in  which  he  admits  that  A  has 
a  ^yth  share  in  the  lands,  but  alleges  that 

A   is  entitled   to   no    more    than    a  -^n 

share,  and  that  he,  M,  has  a  -g^th  share. 
Is  this  a  claim  within  the  meaning  of 
Section  246  which  the  Court  ought  to  in- 
vestigate under  that  Section  ? 

4th. — If  so,  and  if  M  proves  his  claim, 
what  order  ought  the  Court  to  pass  as  to 
releasing  the  property  from  attachment  ? 

The  judgments  of  the  Full  Bench  were  de- 
livered as  follow  : — 

Norman,  C.  J. — This  case  has  been  re- 
ferred to  a  Full  Bench  of  this  Court  in  con- 
sequence of  a  decision  which  is  to  be  found 
printed  in  the  8th  Volume  of  the  Weekly 
Reporter,  page  362,  and  which  is  at  variance 
with  an  earlier  decision  in  the  4th  Volume 
of  the  Weekly  Reporter,  page  35.  The  de- 
cision in  the  8th  Volume,  Weekly  Reporter, 
is  as  follows  : — 

A  person  had  preferred  a  claim  under  the 
346th  Section  of  Act  VIII.  of  1859,  alleging 
that  of  certain  property  which  had  been 
attached,  14  annas  5  gundahs  belonged  to 
htm.  The  Court  directed  that  the  14  annas 
5  gundahs  claimed  should  be  released  from 
attachment,  and  afterwards  proceeded  to 
sell  the  rights  and  interests  of  the  defendant 
in  the  property,  without  confining  itself  to 
the  sale  of  the  remaining  \  anna  1 5  gundahs. 
In  delivering  the  judgment  of  the  Court  in 
a  subsequent  suit,  in  which  the  effect  of  the 
sale  which  so  took  place  came  into  question, 


Mr.  Justice  Dwarkanath  Mitter  said :  "  The 
"  proceeding  exempting  a  portion  of  the  pro- 
"  perty  from  sale  is  illegal  on  the  face  of  it." 

The  substantial  question  which  is  raised 
by  this  reference  is  whether,  where  the  claim 
preferred  to,  or  the  objection  offered  against, 
the  sale  of  lands  or  other  immoveable  pro- 
perty attached  in  execution  of  a  decree  is  a 
claim  to  or  objection  offered  against  the  sale 
of  an  undivided  fractional  part  of  such 
property,  the  claim  is  one  which  can  be  ad- 
judicated upon  under  the  246th  Section.    ' 

On  referring  to  the  213th  Section  we  find 
that,  where  the  application  is  for  an  attach- 
ment of  land  or  other  immoveable  property 
belonging  to  the  defendant,  it  is  to  "  be 
accompanied  with  an  inventory  or  list  of 
such  property,  containing  such  a  description 
of  the  property  as  may  be  sufficient  to  iden- 
tify it,  together  with  a  specification  of  the 
defendant's  share  or  interest." 

Now,  down  to  the  word  "  interest,"  it  ap- 
pears to  be  clear  that  what  is  referred  to  as 
property  is  that  which  is  the  property  (pro- 
prium)  of  the  defendant  himself. 

If  the  defendant's  property  consists  of  a 
particular  share  (say  8  annas)  of  certain, 
land,  the  property  to  be  described  in  the 
inventory  is  to  be  the  property  of  the  defend- 
ant, viz.,  the  8-annas  share,  and  not  a  de- 
scription of  the  lands  a  part  of  which  only 
is  the  property  of  the  defendant. 

Then  after  the  word  "  interest "  comes  the 
word  "  therein,"  and  the  word  "  therein " 
creates  a  little  confusion,  because  the  use  of 
it  shows  that,  at  the  instant  of  writing  that 
word,  there  was  present  to  the  mind  of  the 
draftsman  of  the  Act  the  word  "  property"  in 
a  different  sense  from  that  in  which  it  had 
been  previously  used.  It  looks  as  if  at  the 
time,  in  the  mind  of  the  draftsman,  he  was 
contemplating  as  property  that  subject  of 
property  whereof  the  defendant's  property 
was  merely  a  part. 

The  235th  Section  refers  to  the  attach- 
ment, and  it  provides  for  the  attachment,  not 
only  of  lands  and  houses,  but  other  immove- 
able property,  which  is  large  enough  to 
include  an  undivided  share  in  lands  or 
houses. 

In  the  239th  Section,  we  find  the  words 
"  Where  the  property  is  land  or  any  inter- 
est in  land,11  and  provision  is  then  made  as 
to  what  is  to  be  done  in  fixing  up  a  notice 
in  such  cases. 

The  244th  Section  makes  provision  for 
the  case  where  the  property  attached  consists 
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of  land  or.  a  share  in  land.  It  is  clear, 
therefore,  that,  when  we  come  to  the  246th 
Section,  and  find  the  words  "land  or  any 
other  immoveable  property"  we  have  words 
which  are  large  enough  to  include,  not  only 
lands  or  houses  divided  off  by  metes  and 
bounds,  but  undivided  shares  in  such  lands 
or  houses. 

The  246th  Section  enacts  that,  if  it  shall 
appear  to  the  satisfaction  of  the  Court  that 
the  land  or  other  immoveable  property  was 
not  in  the  possession  of  the  party  against 
whom  execution  is  sought,  the  Court  shall 
pass  an  order  for  releasing  the  said  property 
from  attachment. 

If  the  words  "  immoveable  property  "  are 
large  enough  to  include  undivided  shares  in 
land,  it  follows  that,  when  it  is  found  that 
any  undivided  share  is  not  in  the  possession 
of  the  party  against  whom  execution  is 
sought,  it  becomes  the  duty  of  the  Court  to 
pass  an  order  for  releasing  the  undivided 
share,  in  the  same  way  as  it  would  be  the 
duty  of  the  Court  to  release  divided  and 
separate  properties  from  attachment. 

Four  questions  are  referred  to  us.  The 
first  is  "  in  execution  of  a  decree  against  A, 
the  moiety  or  half  share  of  A  in  certain 
lands  is  attached.  -Affiles  a  petition  under 
Section  246,  Aft  VIII.  of  1859,  in  which 
he  admits  that  A  has  a  ith  share  in  the 
lands,  but  alleges  that  A  has  only  a  £th 
share,  and  that  ajthshare  belongs  to  him- 
self, M.  Is  this  a  claim  preferred  to  lands 
attached  in  execution  of  a  judgment  within 
the  meaning  of  Section  246  which  the 
Court  ought  to  investigate  under  that  Sec- 
tion ? " 

As  I  understand  that  question,  reading 
it  with  reference  to  the  order  for  the  attach- 
ment and  the  petition  of  the  claimants,  the 

►gth  share  is  a  -gth  share  out  of  the  supposed 
moiety  or  %  share  of  A  which  had  been 
attached.  The  attachment  was  of  the 
\  moiety  or  share  which  belonged  to  Parbuity 
Churn  Chuckerbutty.  The  claimants  say 
that  that  moiety  was  purchased  by  themselves 
and  PaTbutty  Churn  Chuckerbutty  jointly, 
and  that  they  are  entitled  to  |th  of  such 
purchased  property. 

It  appears  to  me  that  this  was  a  claim 
preferred  to  property  and  an  objection  offer- 
ed ^  against  the  sale  of  the  S-annas  share 
which  had  been  attached  in  execution, 
within  the  246th  Section,  ami  which  the 
Court  is  bound  to  investigate  and  adjudicate 
upon  under  that  Section. 


In  answer  to  the  second  question  which 
arises  out  of  the  first,  it  appears  to  me  plain 
that,  if  the  claimant  proves  bis  claim  to  the 
|th  of  the  8-annas  share  which  was  of  Par- 
butty  Churn  Chuckerbutty,  the  Court  must 
pass  an  order  releasing  such  2 -annas  share 
from  attachment. 

The  third  question,  is  as  follows:  "In 
execution  of  a  decree  against  A,  the  right, 
title,  and  interest  of  A  in  certain  lands  are 
attached.  M  files  a  petition  under  Section 
246,  in  which  he  admits  that  ^  has  a 
^th  share  in  the  lands,  but  alleges  that 
A  is  entitled  to  no  more  than  a  ^th 
share,  and  that  be,  M,  has  a  ^th  share. 
Is  this  a  claim  within  the  meaning  of  Sec- 
tion 246  which  the  Court  ought  to  inves- 
tigate under  that  Section  ?  " 

The  answer  to  that  question  depends  upon 
what  is  the  meaning  of  an  attachment  of  the 
right,  title,  and  interest  of  A  in  certain  lands. 
Now,  I  may  observe  that  the  213th  Section 
says  nothing  of  the  attachment  of  the  right, 
title,  and  interest  of  anybody.  The  attach* 
ment  is  to  be  an  attachment  of  the  property 
of  the  judgment-debtor,  that  is,  of  the  thing 
which  is  his  property,  not  of  his  property  in 
the  thing.  The  decree-holder  is  to  specify, 
to  the  best  of  his  belief  and  as  far  as  he  is 
able  to  ascertain,  the  judgment-debtor's  share 
or  interest  in  the  property  attached.  It 
appears  to  me  that  an  attachment  of  right, 
title,  and  interest  is  not  an  attachment  such 
as  is  provided  for  in  that  Section.  It  may 
be  doubtful  whether  it  is  a  good  attachment 
at  all. 

In  the  case  of  Nga  Tha  Yah  versus  Burn,* 
reported  in  the  2nd  Volume  of  the  Bengal 
Law  Reports,  Full  Bench  Rulings,  page  97, 
the  Chief  Justice  says  that  in  a  particular 
case,  Nitto  Kalee  Debee  versus  Kripanath 
Roy,  what  had  been  attached  was  not  the 
whole  or  any  specific  part  of  the  Mehal,  but 
only  the  right  and  title  of  the  judgment- 
debtor  therein.  He  said :  "  An  attachment  in 
"  general  terms  of  the  rights  and  interests  of 
"  the  judgment-debtor  would  be  no  attach- 
"  ment.  An  attachment  must  specify  what 
"  is  attached/'  and  then,  after  referring  to 
Section  213  and  pointing  out  the  difference 
between  an  attachment  and  a  sale,  the  Chief 
Justice  said :  "  It  would  not  do  to  stick  up 
"  in  the  ziliah  that  the  creditor  attaches  all 
*'  the  rights  and  interests  which  the  debtor 
"  possesses  in  any  property  in  the  entire 
"  ziliah." 
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The  question  now,  however,  is  assuming    that  the  sale  should  not  proceed  upon  the 


the  attachment  to  be  irregular,  whether  or 
not  a  person  whose  lands  are  included  within 
such  an  attachment  in  execution  of  a  decree 
against  another  person,  has  not  a  right  as 
against  the  judgment-creditor  making  the 
attachment  to  treat  it  as  an  attachment 
of  the  entire  property.  I  think  that  he 
has.  I  think  that  the  attachment  must 
be  taken  to  be  an  attachment  of  the  pro- 
perty as  the  defendant's  property.  In  the 
absence  of  any  qualification,  I  think  it  must 
be  taken  as  an  assertion  that  the  defend- 
ant is  in  possession  of  the  entire  property, 
there  being  nothing  to  show  that  any  thing 
less  than  an  attachment  of  the  entirety  of  the 
lands  was  intended.  I  do  not  understand 
the  Chief  Justice  in  the  case  to  which  I  have 
referred,  to  concur  in  the  opinion  which  Mr. 
Justice  Milter  had  expressed  in  the  case  of 
Nitto  Kalee  Debee  versus  Kripanath  Roy, 
that  an  investigation  was  not  necessary 
under  the  24$th  Section,  because  the  attach- 
ment had  been  in  that  irregular  form. 

In  answer,  then,  to  the  third  question,  I 
would  say  that  in  the  case  put,  M  has  a  right 

to  come  in  and  claim  his  own  two-twentieths, 
and  that  the  Court  was  bound  to  investigate 
and  adjudicate  upon  that  claim. 

And  in  answer  to   the  fourth  question,  1 

would  say  if  the  claimant  in  the  case  put 

proves  his  claim  to  two-twentieths,  he  has  a 

right  to  an  order  releasing  such  ath  share 

20 

from  attachment.  He  has  also  probably  a 
right  to  object  to  the  sale  of  the  land  as  not 
being  in  the  possession  of  the  parly  against 
whom  execution  is  sought,  and  to  contend 


ground  that  the  attachment  is  irregular  and 
tends  to  affect  his  interests. 

The  costs  of  this  reference  will  be  the 
claimants'  costs  in  the  cause.  If  the  claim- 
ants succeed  in  the  cause,  they  will  obtain 
the  costs  of  this  hearing;  if  they  fail,  each 
party  will  bear  his  own  costs  of  this  re- 
ference. 

After  Phear,  J.,  had  delivered  his  judg- 
ment, the  Chief  Justice  said— 

I  desire  to  add  with  regard  to  the  obser- 
vations of  my  learned  colleague,  Mr.  Justice 
Phear,  upon  the  first  question  put  to  us, 
that  I  do  not  think  it  necessary  to  express 
any  opinion  at  present  as  to  whether  the 
release  should  go  beyond  the  two-eighths 
claimed,  and  extend  to  the  amount  of  the 
whole  of  the  alleged  moiety  of  A. 

Loch,  J. — I  concur  in  the  answer  pro- 
posed to  be  given  to  this  reference. 

Phear,  J.— I  concur.  I  think  that  Sec- 
tion 213  of  the  Code  of  Civil  Procedure 
obliges  the  judgment-creditor  to  specify  the 
property  which  he  conceives  to  belong  to  the 
judgment-debtor,  and  which  he  desires  to 
attach.  In  other  words,  I  am  of  opinion  that 
the  attachment,  in  order  to  be  good,  must  dis- 
tinctly specify  a  subject  of  property  inde- 
pendently of  any  reference  to  the  judgment- 
debtor's  rights  with  regard  to  it.  It  appears 
to  me  that  an  attachment  simply  of  the 
rights  and  interests  of  the  judgment-debtor 
in  a  specified  subject  of  property  without 
more  description  of  the  extent  of  the  property 
intended  to  be  attached  is  not  a  proper  pro- 
ceeding within  the  provisions  of  Act  VIII. 
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of  1859.  *  (lu*te  aSree  tnat  in  undivided 
shares,  abstract  interests  in  subjects  of 
property  may  be  the  subject  of  attachment, 
and  I  think  that,  under  Section  246  of  that 
Act,  the  attachment  of  such  a  subject  may 
be  objected  to  by  the  person  who  either 
claims  himself  to  have  a  share  in  that  sub- 
ject, or  has  any  other  good  reason  within  the 
provisions  of  the  remaining  part  of  the  Sec- 
tion, to  object  to  that  subject  of  attachment 
being  sold  as  described. 

It  may  be,  as  in  the  first  of  the  cases  put 
by  Mr.  Justice  Macpherson,  that  it  is  impos- 
sible to  say,  on  the  face  of  the  objector's 
petition,  that  the  share  in  the  property  to 
which  he  is  entitled  is  in  any  way,  even 
verbally,  encroached  upon  by  the  sale  of 
the  share  which  the  attachment  specifies; 
but  still  he  may,  I  conceive,  have  a  very  good 
right,  indeed,  to  object  to  a  purchaser  being 
introduced  even  into  a  show  of  co-parcener- 
ship  with  him,  upon  the  footing  of  the  par- 
ticular share  which  is  so  attached.  If  this 
is  not  a  grievance  sufficient  to  support  an  ob- 
jection under  Section  246,  I  am  inclined  to 
think  that  Mr.  Marindin  is  right  in  arguing 
that  an  undivided  shareholder  cannot  come 
in  under  that  Section  at  all. 

But,  of  course,  the  merits  of  the  objection 
made  under  Section  246  must  be  judged  of 
and  determined  with  reference  to  the  circum- 
stance of  the  judgment-debtor's  alleged  en- 
joyment of  the  subject  of  property  which  is 
attached. 

With  these  views,  my  answer  to  the  first 
question  would  be  that  M  has  a  right  under 


Section  246  to  come  in  and  object  to  the 
attachment;  and  if  he  proves  that  state  of 
things  upon  which  he  relies,  I  think  that  the 
judgment-creditor's  attachment  ought  to  be 
released  so  far  as  regards  the  margin  in 
excess  of  As  actual  share;  because  it  ap- 
pears to  me  that  M's  right  to  object,  if  he 
has  any  at  all,  goes  to  that  full  extent.  He 
is,  in  fact,  injured  by  a  third  person 
being  introduced  into  the  co-parcenership  on 
a  pretended  title,  in  excess  of  that  of  his 
assignor's  title,  however  small  the  excess 
may  be. 

With  regard  to  question  3rd,  it  seems  to 
me  to  follow  from  the  views  which  I  have 
endeavoured  to  express,  that,  if  M  proves  his 
claim,  he  is  entitled  to  have  the  whole 
attachment  discharged. 

Jackson,  J. — What  has  fallen  from  Mr. 
Justice  Phear  renders  it  necessary  for  me  to 
say  that  at  present  my  opinion  goes  to  this 
extent  only,  that  upon  the  claimant  M  mak- 
ing out  his  objection,  he  is  entitled  to  have 
the  attachment  released  or  dissolved  so  far 
as  relates  to  the  share  or  interest  in  the 
property  of  which  he  shows  himself  to  he 
in  possession.  I  do  not  desire  at  present  to 
go  beyond  that. 

Macpherson,  J. — It  appears  to  me  to  he 
unnecessary  to  decide  the  question  as  to 
what  particular  order  should  be  made  in 
such  cases  as  this,  further  than  to  say  that 
the  claimants  are  certainly  entitled  to  that 
for  which  alone  they  pray,  namely,  that 
the  attachment  may  be  removed  quoad 
their  share  in  the  property  attached. 
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The  nth  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
justice,  and   the   Hon'ble  F.  B.   Kemp, 
L.  S.  Jackson,  and  Dwarkanath    Mitter, 
Judges. 

Decree— Payment  out  of  Court — Suit— Section 
206,  Act  VIII.  of  1859— Section  n,  Act  XXIII. 
of  t8$i. 

Case  No.  2298  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dinagcpore,  dated  the  3rd 
August  1869,  reversing  a*  decision  of  the 
Moonsiff  of  Maldahy  dated  the  1st  June 
1869. 

Goono  Monee  Dossia  (Defendant),  Appellant, 

versus 

Pran  Kishore  Dossee  (Plaintiff),  Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Rash  Be- 
haree  Ghose  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Kalee  K is  hen 
Sein  for  Respondent. 

Held  that  Section  206,  Act  VIII.  of  1859,  and  Sec- 
tion 11,  Act  XXIII.  of  1S61,  notwithstanding,  if  a  judg- 
ment-debtor makes  a  payment  to  the  decree-holder  out 
of  Court  in  satisfaction  of  his  decree,  and  the  decree- 
holder,  disregarding  such  payment,  and  failing  to  cer- 
tify such  payment  to  the  Court,  executes  and  realizes 
the  amount  of  his  decree,  the  judgment-debtor  can 
bring  an  action  in  the  Civil  Court  against  the  decree- 
holder  for  damages  to  recover  the  money  which  he  paid 
the  decree-holder  in  the  first  instance  out  of  Court. 

This    case    was     referred    to    the     Full 
Bench  by  Loch  and  milter,  J  J.,  under  the 
following  remarks  : — 

Loch,  J. — This  is  a  suit  to  recover  from 
the  defendant  a  sum  of  money,  the  value  of 
cash  and  ornaments  paid  by  plaintiff  to  the 
defendant  in  liquidation  of  a  decree. 

It 'appears  that  the  defendant,  Goono 
Monee,  held  a  decree  against  the  plaintiff, 
who  in  liquidation  thereof  paid  her  the  sum 
cf  Rupees  930-12-6  in  cash  and  ornaments; 
that  the  defendant  notwithstanding  took  out 
execution  of  the  decree,  and  the  plaintiff's 
plea  of  payment  was  rejected. 

It  appears,  therefore,  from  the  above  state- 
ment, that  the  adjustment  made  between  the 
parties  out  of  Court  was  not  certified  to  the 
Court  by  the  decree-holders  who  took  out 
execution  of  her  decree,  though  she  had 
received  payment.  The  question  is  whether 
a  suit  of  this  nature  can  be  brought,  or 
VoL  XIII. 


whether  questions  of  this  kind  between  the) 
parties  and  relating  to  the  execution  of  the 
decree  must  not  be  disposed  of  under  the 
provisions  of  Section  1 1,  Act  XXIII.  of  186 1. 

There  are  conflicting  decisions  of  this 
Court  on  this  point,  and  a  reference  of  the 
question  to  a  Full  Bench  is  consequently 
necessary.  In  a  case  reported  at  page  75, 
Sutherland's  References  from  the  Small 
Cause  Courts,  it  was  held,  on  12th  February 
1864,  in  the  case  of  Jumeer  Mundle  (Bayley 
and  E.  Jackson,  J  J  ,)  that  no  suit  would  lie, 
and  that  all  questions  relating  to  sums  alleged 
to  have  been  paid  in  discharge  or  satisfaction 
of  a  decree  shall  be  determined  by  order  of 
the  Court  executing  the  decree  as  provided 
by  Section  11,  Ad  XXIII.  of  1861.  An- 
other  case,  Alumja  Bebee  plaintiff,  decided  by 
the  same  Judges,  is  reported  at  page  126  of 
the  same  volume  in  which  they  held  the 
same  opinion.  In  their  judgment  they  say: 
"  It  may  be  that  a  judgment-debtor  might 
have  a  cause  of  action  against  a  judgment- 
creditor  when,  in  making  such  a  payment, 
there  was  an  express  contract  that  the  latter 
should  certify  to  the  Court,  and  the  latter 
in  fraud  failed  to  act  up  to  the  contract. 
We  give  no  opinion  on  this  point,  as  we 
understand  that  it  does  not  arise  in  the  case. 
But  where  there  is  no  such  express  contract, 
and  the  judgment-debtor,  in  contravention 
of  the  law,  adjusts  the  decree  against  him 
without  reference  to  the  Court,  he  has  only 
himself  to  blame  if  an  unscrupulous  creditor 
takes  advantage  of  the  law.  If  such  suits 
are  admitted,  Section  206,  Act  VIII.  of  1859, 
becomes  a  dead-letter,  and  so  also  does  Section 
11,  Act  XX HI.  of  1 86 1,  which  rules  that 
all  questions  between  parties  to  a  suit  relat- 
ing to  sums  alleged  to  have  been  paid  to 
discharge  or  satisfaction  of  the  decree  shall 
be  determined  by  order  of  the  Court  execut- 
ing the  decree,  and  not  by  separate  suit." 

In  the  case  of  Soojun  Mundul,*  reported 
in  2  Wyman,  page  21,  Small  Cause  Court 
References,  it  was  held  by  the  Chief  Justice 
and  L.  Jackson,  J ,  that  the  plaintiff  is  en* 
titled  to  sue  the  defendant  to  recover  damages 
for  breach  of  his  contract  to  certify,  or  for 
fraudulently  omitting  to  certify,  in  con- 
sequence of  which  in  an  execution  fraudulent* 
ly  issued  against  him,  his  property  was 
seized.  In  the  case  of  Bhugoban  Tantee, 
reported  in  9  W.  R.,  page  210.  (Chief 
Justice  and  Bay  ley,  J.,)  it  was  held  that  a 
suit  would  lie.  The  question  was  heard 
before  a  Full  Bench  of  the  High  Court  of 
Madras    (2    Madras    Reports,    page    188, 

•  6  W.  R.,  S.  C.  C.  References,  p.  so. 
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Aenna  Chillah  Pillai,  appellant,)  when  it  was 
held  by  a  majority  of  three  Judges  against 
two,  (the  Chief  Justice  and  Innes,  J^  dissent- 
ing), that  such  a  suit  was  not  maintainable. 
As  the  practice  is  unsettled,  and  there  are 
conflicting  decisions,  and  the  point  is  of  im- 
portance, we  submit  the  question  for  the 
determination  of  a  Full  Bench. 

Looking  at  the  terms  of  Section  206,  Act 
VIIL  of  1859,  with  those  of  Section  11,  Act 
XXIII.  of  1 86 1,  if  payment  be  made  by  a 
debtor  in  liquidation  of  a  decree  in  whole  or  in 
part,  or  an  adjustment  be  in  satisfaction  there- 
of, and  the  decree-holder  disregarding  such 
payment  or  adjustment  execute  his  whole 
decree,  whether  the  debtor  can  bring  an  ac- 
tion for  damages  against  the  decree-holder 
in  the  Civil  Court,  or  whether  the  question 
between  them  as  to  payment  or  adjustment 
must  be  considered  as  a  question  arising  be- 
tween the  parties  in  execution  of  a  decree  to 
be  determined  by  the  Court  executing  the 
decree,  and  not  by  regular  suit. 

Mitter,  J. — I  am  of  opinion  that  this  suit 
is  maintainable  in  the  Civil  Court.  Whe- 
ther the  defendant  had  expressly  agreed 
to  certify  the  payment  to  the  Court,  or  not, 
does  not  appear  to  me  to  be  any  way  mate- 
rial to  the  right  determination  of  this  case. 
If  the  facts  represented  by  the  plaintiff  are 
correct,  it  is  perfectly  clear  that  the  amount 
claimed  in  this  suit  was  paid  by  her  to  the 
defendant  in  satisfaction  of  his  decree,  and 
the  receipt  of  such  money  by  the  defendant 
would  be  fully  equivalent  to  a  solemn  agree- 
ment on  his  part  not  to  execute  that  decree. 
This  agreement,  the  plaintiff  says,  has  been 
violated  by  the  defendant ;  and  if  this  allega- 
tion is  true,  it  is  equally  clear  that  the  defend- 
ant has  been  guilty  of  a  gross  fraud,  for  he 
had  no  right  to  execute  his  decree  in  contra- 
vention of  that  agreement. 

The  question,  therefore,  is  whether  the 
plaintiff  is  entitled  to  recover  back  that 
amount,  either  as  damages  or  otherwise, 
upon  the  ground  of  the  fraud  above  referred 
to.  There  can  be  no  doubt  whatever  that, 
if  there  is  no  express  legislative  provision 
to  the  contrary,  this  Court  would  be  bound, 
as  a  Court  of  equity  and  good  conscience, 
to  answer  the  question  in  the  affirmative. 
The  defendant  can  have  no  right  in  con- 
science to  retain  this  amount  in  addition  to 
the  sum  which  he  has  already  realized  from 
the  plaintiff  in  execution  of  his  decree,  and 
H  would,  therefore,  follow  that  the  plaintiff 
would  be  entitled  to  recover  it  back  in  some 


shape  or  other.  The  right  to  that  money 
may  have  passed  to  the  defendant,  but  he 
took  it  subject  to  an  agreement  which  he 
has  most  grossly  violated,  and  neither  he 
nor  any  one  else  in  the  world  can  have  any 
just  right  to  complain  if  he  is  compelled 
by  a  Court  of  equity  and  good  conscience 
to  refund  it  to  the  party  whom  he  ha9  so 
grossly  cheated. 

It  has  been  contended,  however,  that  the 
hands  of  this  Court  are  tied  up  by  the  pro* 
visions  of  Section  206,  Act  VIII.  of  1859, 
and  of  Section  11,  Act  XXIII.  of  1861. 
I  see  nothmg  in  either  of  these  Sections  to 
warrant  such  £  contention.  It  is  to  be 
borne  in  mind  that  both  these  Sections  are 
component  parts  of  a  Code  which  purports, 
on  the  face  of  it,  to  be  a  mere  Code  of  Pro- 
cedure, and  it  is  by  no  means  likely  that 
the  Legislature  would  have  introduced  anj 
provisions  in  such  a  place  that  would  inter- 
fere with  the  power  of  the  Court  to  grant 
relief  in  case  of  fraud.  But  be  this  as  it 
may,  there  is  nothing  in  Section  ?o6  of 
Act  VIIL  of  1859  or  m  Section  11  of  Act 
XXIII.  of  1861,  which  lavs  down  that 
a  payment  like  the  one  under  our  consider- 
ation, is  absolutely  bad  for  all  purposes,  or 
that  the  money  thus  paid  shall  not  be  re- 
coverable even  when  the  recipient  has 
committed  a  gross  fraud  by  violating  the 
agreement  under  which  he  received  it 

Section  206  of  Act  VIIl.  of  1859  says, 
it  is  true,  that  "  all  moneys  payable  under  a  de- 
"  cree  shall  be  paid  into  the  Court,  whose  doty 
"  it  is  to  execute  the  decree,  unless  such 
"  Court  or  the  Court  which  passes  the  de* 
"  cree  shall  otherwise  direct ; "  but  it  does 
not  say  that  payments  out  of  Court  are  ab- 
solutely illegal  or  improper,  for  the  only 
penalty  it  prescribes  is  that  "  no  adjustment 
"  of  the  decree,  either  in  part  or  in  whole, 
"  will  be  recognized  by  the  Court  unless  such 
"  adjustment  be  made  through  the  Court,  or 
"  certified  to  the  Court,  by  the  party  in  whose 
"  favor  the  decree  was  passed,  or  to  whom  it 
"  has  been  transferred."  The  words  "  fl* 
Court "  in  the  portion  just  quoted,  clearly 
refer  to  the  Court  mentioned  in  the  earlier 
portion  of  the  Section,  or,  in  other  words, 
to  the  Court  whose  duty  it  is  to  execute 
the  decree.  This  construction  is  strongly 
confirmed  by  the  very  position  which  the 
Legislature  has  assigned  to  the  Section.  It 
forms  a  part  of  Chapter  4,  which  exclusive- 
ly treats  of  execution  of  decrees.  The 
meaning  of  the  Section  is  therefore  this: 
"  A  judgment-debtor  should    not  pay  any 
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money  due  from  him  under  a  decree  of 
Court,  except  through  the  intervention  of 
the  Court  whose  duty  it  is  to  execute  the 
decree,  unless  otherwise  directed  by  such 
Court  or  by  the  Court  which  passed  the 
decree,  and,  if  he  does,  no  such  payment 
will  be  recognized  by  the  Court  whose  duty 
it  is  to  execute  the  decree  as  a  good  and 
valid  payment  in  satisfaction  of  that  de- 
cree unless  the  decree-holder  should  choose 
to  acknowledge  such  payment  before  such 
Court." 

The  plaintiff  in  this  case  was  certainly 
guilty  of  imprudence  in  not  having  taken 
the  precautions  laid  down  in  Section  206, 
but  she  has  already  paid  the  penalty  pre- 
scribed by  that  Section  for  such  imprudence, 
inasmuch  as  the  Court  of  execution  has 
already  compelled  her  to  satisfy  the  decree 
upon  the  ground  that  the  payment  set  up  by 
her  was  not  a  payment  which  that  Court 
could  recognize  as  a  legal  payment  in  satis- 
faction of  the  decree. 

What  principle  of  justice  can  be  cited  in 
support  of  the  contention  that  she  is  to 
suffer  a  further  penalty  which  is  not  provid- 
ed for  by  the  law?  The  carelessness  of 
the  plaintiff  cannot  rectify  the  fraud  of  the 
defendant,  and  I  see  no  reason  why  he 
should  be  permitted  to  retain  a  sum  of  money 
which  he  has  so  grossly  misappropriated, 
assuming,  of  course,  that  the  facts  alleged 
by  the  plaintiff  are  true.  The  money  was 
given  to  him  for  a  particular  purpose,  and 
he  received  it  for  that  purpose.  He  then 
betrayed  the  confidence  that  was  reposed 
in  him,  for  it  was  certainly  his  duty  to  certi- 
fy the  payment  to  the  Court  of  execution, 
whether  there  was  an  express  covenant  to 
that  effect  or  not.  The  law  requires  that 
the  payment  must  be  certified  to  the  Court 
by  the  decree-holder.  The  certificate  of  the 
debtor  is  utterly  valueless,  and  the  defend- 
ant was,  therefore,  bound  in  conscience  to 
give  that  certificate.  That  he  chose  to 
withhold  it  was  sharp  enough,  but  the 
plaintiff  has  already  suffered  for  her  negli- 
gence by  being  obliged  to  satisfy  his  decree 
twice  over. 

The  Court  which  has  to  try  this  suit  is 
not  the  Court  of  execution,  and  it  is,  there- 
fore, not  the  Court  referred  to  in  Section 
206.  That  Section  was  intended  to  facili- 
tate the  satisfaction  of  decrees  of  Court, 
but  it  has  nothing  whatever  to  do  with  the 
power  of  this  Court  to  compel  the  defend- 
ant to  disgorge  a  sum  of  money  which  he 


has  no  right  whatever,  according  to  equity 
and  good  conscience,  to  retain.  If  he  had 
a  right  to  that  money  at  one  time,  he  has 
forfeited  it  by  his  fraud,  or  at  any  rate  he 
is  liable  to  make  good  an  equal  amount  to 
the  plaintiff  in  the  shape  of  damages.  To 
hold  that  the  defendant  has  acquired  a  right 
to  retain  that  money,  under  the  provisions 
of  Section  206,  would  be  to  impute  to  the 
Legislature  the  direct  authorization  of  a 
fraud  ;  and  to  cast  such  an  imputation  would 
be  contrary  to  all  the  recognized  principles 
of  construction,  particularly  when  there  is 
nothing  in  the  words  of  that  Section  to 
justify  such  a  conclusion. 

As  to  Section  11  of  Act  XXIII.  of  1861 
it  runs  as  follows  :  "  All  questions  regard- 
"  ing  the  amount  of  mesne-profits,  &c,  as  well 
"  as  questions  relating  to  sums  alleged  to  have 
"  been  paid  in  discharge  or  satisfaction  of  the 
"  decree,  or  the  like,  and  any  other  questions 
"  arising  between  the  parties  to  the  suit  in 
"  which  the  decree  was  passed  and  relating 
"  to  the  execution  of  the  decree,  shall  be 
"  determined  by  order  of  the  Court  executing 
"  the  decree,  and  not  by  a  regular  suit." 

It  is  clear  that  every  question  referred 
to  in  this  Section  must  have  two  distinct 
characteristics,  namely,  first,  that  it  should 
be  a  question  arising  between  the  parties 
to  the  suit  in  which  the  decree  was  passed ; 
and,  secondly  t  that  it  should  be  a  question 
"relating  to  the  execution  of  the  decree." 
Although  the  words  "  relating  to  the  execu- 
tion of  the  decree"  are  not  to  be  found 
immediately  after  the  words  "  questions  re- 
lating to  sums  alleged  to  have  been  paid 
in  satisfaction  or  discharge  of  the  decree" 
it  is  manifest  that  the  questions  relating  to 
mesne-profits  and  those  relating  to  sums 
paid  in  satisfaction  of  decrees  are  referred 
to  merely  as  examples.  The  word  "  other  " 
in  the  expression  "and  any  other  question 
arising  between  the  parties  and  relating  to 
the  execution  of  the  decree"  clearly  shows 
that  all  the  questions  referred  to  in  this 
Section  must  be  of  a  similar  nature,  that  is 
to  say,  they  must  have  the  two-fold  charac- 
teristic mentioned  above.  But  the  question 
which  we  have  to  determine  in  this  case 
is  wanting  in  one  of  those  two  characteris- 
tics. It  is  a  question  between  the  parties 
to  the  decree  it  is  true,  but  it  is  no  longer  a 
question  relating  to  the  execution  of  that 
decree.  We  are  not  called  upon  in  this  case 
to  determine  whether  the  decree  has  been 
satisfied  or  not ;  but  what  we  have  to  deter- 
I  mine  is  whether  the  defendant  is  not  justly 


7* 


Full  Bench 


THR    WEEKLY    REPORTER. 


Rulings.  [Vol.  XIII. 


bound  to  refund  the  amount  received  by 
him  from  the  plaintiff  in  consequence  of  the 
gross  fraud  he  has  perpetrated.  The  first 
question  is  a  question  relating  to  the  execu- 
tion of  the  decree,  but  the  second  is  not. 
The  second  question  could  neither  have 
been  raised  in,  nor  determined  by,  the  Court 
of  execution ;  for  all  that  that  Court  had 
to  do  was  to  determine  whether  the  decree 
had  been  satisfied  or  not,  and  it  had,  there- 
fore, no  jurisdiction  to  enquire  into  the  fac- 
tum of  an  uncertified  payment  which  it- is 
expressly  told  not  to  recognize  as  a  valid 
payment  in  satisfaction  of  the  decree  by 
the  provisions  of  Section  206.  It  is,  there- 
fore, clear  that  the  question  raised  in  this 
case  is  not  one  which  could  have  been  raised 
in  the  execution-department,  and  it  would 
be  monstrous  to  contend  that  the,  plaintiff  is 
not  entitled  to  have  that  question  deter- 
mined by  some  Court  at  least. 

If  the  payment  was  utterly  null  and  void, 
the  right  to  the  money  did  not  pass  to  the 
defendant,  and  the  defendant  is  not,  there- 
fore, entitled  to  retain  it,  for  no  question  of 
voluntary  payment  can  be  raised  in  such 
a  case.  If,  on  the  other  hand,  the  right  to 
the  money  did  pass  to  the  defendant,  he  is 
bound  to  restore  it  to  the  party  whom  he 
has  so  grossly  defrauded.  It  has  been  al- 
ready observed  that  the  imprudence  of  the 
plaintiff  cannot  rectify  the  fraud  of  the 
defendant,  and  the  above  remarks  are,  I  be- 
lieve, sufficient  to  show  that  the  question 
now  before  us  could  not  have  been  deter- 
mined by  the  Court  of  execution  under  the 
provisions  of  Section  11  of  Act  XXIII.  of 
1861. 

The  case  of  Marriot  versus  Hampton*  has 
been  much  relied  upon  in  the  decision  of 
the  Madras  High  Court,  quoted  by  my  learn- 
ed colleague;  but,  as  far  as  I  can' under- 
stand that  case,  it  does  not  appear  to  me  that 
any  question  of  fraud  was  raised  or  discuss- 
ed in  it,  and  I  further  find  that  there  was 
a  formal  objection  to  the  action  upon  the 
ground  that  it  was  an  action  brought  to  get 
back  what  had  been  already  recovered  under 
a  process  of  law.  But  the  plaintiff  in  this 
Case  is  complaining  of  fraud,  and  her  prayer 
is  not  that  we  should  undo  what  has  been 
already  done  in  the  execution-department, 
but  that  the  defendant  should  be  compelled 
to  restore  what  he  has  so  wrongfully  appro- 
priated.  Again,  in  the  case  of  Marriot 
versus    Hampton,    the  payment  was  made 

*  7  Term  Reports,  269. 


before  the  institution  of  the  suit,  and  the 
defendant  was  bound  to  plead  and  prove 
that  payment  in  his  defence.  Here  the 
money  has  been  paid  after  the  decree, 
and  the  execution  Court  could  not  have 
entered  into  the  question  of  this  pay- 
ment, even  if  it  had  been  raised  before  it, 
for  its  hands  were  tied  dp  by  the  provisions 
of  Section  206  of  Act  VIII.  of  1859. 

There  is  no  principle  of  justice  that  I  am 
aware  of  which  says  that  the  amount  appro- 
priated, under  such  circumstances,  shall  be 
considered  as  ft  lawful  gain  to  the  defend- 
ant, and  this  case  is,  therefore,  clearly  distin- 
guishable from  that  of  Marriot  versus  Hamp- 
ton. 

As,  however,  there  is  a  conflict  of  decision 
on  this  point,  I  concur  with  my  learned 
and  honorable  colleague  in  referring  it  to  a 
Full  Bench. 

The  following  are  the  judgments  of  the 
Full  Bench  .— 

Couc h,  C.  Ji — The  case  which  the  plaint- 
iff makes  in  the  plaint  is  that  the  defendant 
had  a  decree  against  her,  and  that  the  plaint- 
iff paid  to  the  defendant  On  account  of  that 
decree  930  rupees  12  annas  6  pie,  consist- 
ing of  cash  and  ornaments,  and  so  compro- 
mised the  claim  under  the  decree;  that 
after  that,  this  payment  and  compromise 
not  being  certified  to  the  Court,  the  defend- 
ant sued  out  execution  of  the  decree,  and 
obliged  the  plaintiff  to  pay  the  amount  of 
it,  and  the  plaintiff  seeks  in  this  suit  to 
recover  back  the  money  which  Was  first 
paid  in  order  to  compromise  the  claite 
upon  the  decree.  Now,  it  certainly  would 
be  most  inequitable  that  the  defendant 
should  be  allowed  to  retain  not  only  the 
money  which  he  had  obtained  in  execution  of 
the  decree,  but  also  the  sum  of  money  which 
was  previously  paid  by  the  plaintiff  in  order 
to  compromise  the  claim.  I  think  there  fcfe 
grounds  upon  which  we  can  very  property 
come  to  the  conclusion  that  the  defendant 
is  not  to  be  allowed  to  retain  that  raortey, 
and  that  she  is  liable  to  refund  it  to  the 
plaintiff. 

According  to  Section  206,  this  compro- 
mise or  adjustment  and  payment  of  money 
out  of  Court  would  not  be  recognized  by 
the  Court  unless  it  was  certified  by  the 
defendant  who  was  the  decree-holder.  The 
plaintiff  who  paid  the  money  had  no  power 
to  Certify  it  or  to  make  it  known  to  the 
Court.    I  think  it  was  the  duty  of  the  de- 
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fendant  to  certify  that  matter  to  the 
Court,  and  that  if  the  defendant  failed  to  do 
so,  and  afterwards  took  advantage  of  the 
want  of  a  certificate,  and  sued  out  execution 
of  the  decree,  and  obliged  the  plaintiff  to 
pay  the  whole  amount,  the  defendant  must 
be  considered  as  being  a  trustee  for  the 
plaintiff  of  the  money  which  had  been  pre- 
viously paid,  and  which  she  had  not  appro- 
priated to  the  satisfaction  of  the  decree,  and 
which  had,  indeed,  by  her  omission  to 
certify  the  matter  to  the  Court,  prevented 
from  being  so  appropriated.  This  is  money 
which  was,  in  my  opinion,  in  the  hands  of 
the  defendant  as  trustee  for  the  plaintiff,  and 
which  she  is  bound  in  equity  to  refund  to 
the  plaintiff.  I  would  prefer  putting  it  on 
that  ground  rather  than  on  that  of  damages 
for  the  breach  of  a  contract,  either  express 
or  implied,  to  apply  the  money  paid  in  satis- 
faction of  the  decree,  or  on  the  ground  of  a 
fraudulent  omission  to  certify,  because  fraud 
may  not  at  first  have  been  intended,  and  it 
cannot  be  inferred  simply  from  the  defendant's 
omission  to  certify  to  the  Court  the  payment 
and  compromise.  She  may  have  omitted  to 
do  so  through  negligence,  and  the  fraud  is 
the  subsequently  taking  advantage  of  the 
omission  to  certify,  and  enforcing  a  decree 
which  had  really  been  compromised  and 
satisfied  out  of  Court. 

There  is  nothing  in  Section  1 1  of 
Act  XXIII.  of  1 86 1  which  prevents  such 
a  suit  as  the  present  from  being  brought. 
That  Section  says  that  all  questions  re- 
lating to  sums  alleged  to  have  been  paid 
in  discharge  or  satisfaction  of  the  decree,  or 
the  like,  and  any  other  questions  arising 
between  the  parties  to  the  suit  in  which 
the  decree  was  passed,  and  relating  to 
the  execution  of  the  decree,  shall  be  de- 
termined by  order  of  the  Court  executing 
the  decree,  and  not  by  separate  suit;  but 
Section  206  of  Act  VIII.  of  1859  prevents 
the  Court  executing  the  decree  from  taking 
any  notice  of  payments  not  made  through 
the  Court  or  certified  to  the  Court,  and  I 
cannot  think  that  it  was  the  intention  of  the 
Legislature  that  the  Courts  executing  the 
decree  should  be  bound  to  hear  and  deter- 
mine questions  as  to  payments  which,  by 
Section  206,  they  were  forbidden  to  recog- 
nize. 1  think  these  two  Sections  can  only 
be  reconciled  by  holding  that  Section  n 
does  not  apply  to  payments  made  out  of 
Court,  and  not  certified  to  the  Court,  and  of 
which  it  cannot  take  notice.  Therefore, 
in  my  opinion,  this  suit  is  maintainable  to 
recover    back    the    money    notwithstanding 


the  provisions  of  Section  n  of  Act  XXIII. 
of  1861.  It  is  maintainable  upon  principles 
of  equity,  and  the  plaintiff  ought  to  recover. 

I  would  observe  with  regard  to  the  case 
in  the  High  Court  of  Madras  that  Mr. 
Justice  Holloway,  for  whose  judgment  I 
have  the  greatest  respect,  seems  to  treat  the 
case  as  if  it  was  a  suit  not  to  recover  the 
money  originally  paid  under  the  compromise, 
but  to  recover  back  the  money  which  was 
levied  in  the  execution  of  the  decree.  I 
think  that  is  not  the  nature  of  the  suit 
before  us ;  this  suit  is  to  recover  back  the 
money  first  paid  of  which  the  defendant 
must  be  regarded  as  a  trustee  for  the  plaint- 
iff, and  as  such  liable  to  refund- it. 

The  appeal  will  be  dismissed  with  costs. 
Kemp,  y. — I  concur  in  this  judgment. 

Jackson,  J. — I  am  of  the  same  opinion.  I 
think  it  is  quite  possible  to  explain  the  judg- 
ments of  the  majority  of  the  Judges  of  the 
Madras  High  Court  by  reference  to  the  form 
in  which  the  suit  was  brought. 

It  seems  to  me  that  if  we  were  obliged  to 
adopt  the  construction  contended  for  by 
Baboo  Mohiny  Mohun  Roy,  we  should  be 
abetting  a  most  serious  fraud  and  injustice, 
because  there  is  no  question  that  in  this 
country  it  is  a  frequent  practice,  especially 
among  the  poorer  classes  of  suitors,  to  adjust 
their  decrees  out  of  Court  and  in  innumer- 
able cases  they  do  adjust  them  without 
certifying  such  payments  to  the  Courts. 
The  Legislature  has.  no  doubt,  prohibited  the 
Courts  executing  a  decree  from  taking  cog- 
nizance of  payments  made  out  of  Court,  but 
I  think  it  is  the  extreme  limit  of  the  dis- 
ability under  which  the  law  has  placed 
judgment-debtors,  who,  trusting  in  the  good 
faith  of  the  decree-holders,  have  made  such 
payments  out  of  Court,  and  that  it  was  never 
intended  to  deprive  them  of  all  remedy  as 
regards  payments  made  under  such  circum- 
stances. I  think  there  is  nothing  to  prevent 
those  persons  who  have  been  so  imposed  up- 
on by  the  decree-holder  from  recovering  the 
money  so  paid  by  them  in  a  separate  suit. 
It  seems  to  me  quite  clear  that  Section  11 
of  Act  XXIII.  of  1 86 1  and  Section  206  of 
Act  VIII.  of  1859,  being  parts  of  the  same 
Code,  must  be  read  each  by  the  light  of  the 
other,  and  the  circumstance  of  the  Legis- 
lature having  forbidden  the  Courts  execut- 
ing a  decree  to  lake  cognizance  of  pay- 
ments made  out  of  Court  clearly  shows  that 
it  cannot   have  been   the   intention  of  the 
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Legislature  to  leave  the  final  decision  upon 
such  questions  exclusively  in  the  hands  of 
the  Courts  executing  the  decree,  but  that 
such  questions  were  left  to  be  cognizable  by 
way  of  a  civil  suit. 

Milter,  J. — I    concur.     I    have    already 
given  my  reasons  in  the  order  of  reference. 


The  nth  May  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.y  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
L.  S.  Jackson,  and  Dwarkanath  Mitter, 
Judges. 

Limitation — Award  of  costs  in  execution  of  a 

decree. 

■ 

Case  No.  468  of  1 869. 

Miscellaneous  Appeal  from  a  decision  pass- 
ed by  the  Judge  of  West  Burdwan,  dated 
the  31st  July  j86q>  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  26th  June  1869. 

Maharajah  Dheraj  Mahatab  Chand  Roy 
Bahadoor  (Judgment-debtor),  Appellant, 

versus 

Bacha  Ram  Hazrah  (Decree-holder), 
Respondent. 

Baboos  Juggadanund  Mookerjee  and  Chun- 
der  Madhub  Ghose  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

An  application  to  enforce  an  award  for  costs  arising 
upon  a  question  determined  in  execution  of  a  decree 
comes  within  Section  20,  and  not  within  Section  22.  Act 
XIV.  of  1859. 

This  case  was  referred  to  the  Full  Bench  by 
L.  S.  Jackson  and  Mark  by,  J  J.,  under 
the  following  remarks : — 

Jackson,  J. — iNconsequenceofaconfliclof 
opinion  between  several  Division  Benches  of 
this  Court  to  be  found  in  9  Weekly  Re- 
porter, page  458,  and  11  Weekly  Reporter, 
page  98  and  page  117,  it  will  be  necessary  to 
refer  this  matter  to  the  opinion  of  the  Full 
Bench.  The  question  is  whether  the  appli- 
cation to  enforce  an  award  for  costs  arising 
upon  a  question  determined  by  the  Court  in 
execution  of  a  decree  comes  within  the 
terms  of  Section  22,  Act  XIV.  of  1859,  or 
within  the  terms  of  Section  20. 


The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Couch,  C.  J.— Before  we  can  hold  that  this 
order  comes  within  the  meaning  of  Section 
22,  and  that  the  party  has  only  a  year  to  en- 
force it,  we  must  be  satisfied  that  it  is 
clearly  within  the  meaning  of  the  word 
"  summary."  Now,  it  is  very  difficult  to  say 
what  is  meant  by  this  word,  or  to  give  a  de- 
finition which  would  be  applicable  in  all  cases. 
There  are  instances  in  which  a  proceeding 
is  undoubtedly  a  summary  one.  A  suit  lor 
dispossession  within  six  months  is  a  summary 
proceeding,  that  is  a  summary  decision  not 
to  be  questioned  by  an  appeal,  but  the  matter 
of  which  may  afterwards  be  contested  by  a 
regular  suit.  That  shows  the  nature  of  a 
summary  proceeding.  It  is  the  decision  of 
a  Court  which  hears  and  determines  the 
matter,  but  does  not  finally  conclude  the 
parties — a  proceeding  in  which  the  Court 
makes  an  order,  and  determines  the  matter 
in  issue,  if  we  may  so  describe  it,  for  the  pre- 
sent occasion,  in  order  to  prevent  some  mis- 
chief which  might  ensue  if  there  was  not  a 
mode  of  coming  to  some  decision  at  once  in 
the  matter. 

It  may  also  be  that  by  a  summary  proceed- 
ing is  meant  one  where  no  appeal  lies,  and 
where  the  decision  of  the  tribunal  which 
hears  and  determines  the  matter  is  final 
We  think  the  present  is  a  case  in  which  it 
is  impossible  to  say  that  the  proceeding  is 
a  summary  one  within  the  meaning  of  Sec- 
tion 22.  It  is  an  order  made  by  a  Court  in 
the  exercise  of  its  jurisdiction  in  the  execu- 
tion of  the  decree  in  a  suit — an  order  by 
which  the  execution-debtor  was  declared 
entitled  not  to  have  the  decree  executed 
against  him,  because  it  was  barred  by  the 
Law  of  Limitation,  and  having  succeeded  in 
that,  he  was  awarded  his  costs.  We  think 
that  cannot  be  considered  as  a  summary 
decision  or  award  within  the  meaning  of 
Section  22.  It  is  an  order  within  the 
meaning  of  Section  20. 

It  does  not  appear  to  us  when  the  cases 
come  to  be  examined  that  there  is  any  real 
conflict  of  decision  between  them.  We  think 
that  the  two  decisions  in  Volume  IX.  and 
in  Volume  XI.  of  the  Weekly  Reporter,  page 
98,  are  correct,  and  that  we  should  adopt 
them. 

The  appeal  will  be  dismissed  with  cost*, 
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The  1 6th  May  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
L.  S.  Jackson,  J.  B.  Phear,  and  Dwarka- 
nath  Mi  tier,  judges. 

Kurta — Joint  Hindoo  Family — Accounts — 

Minors. 

Case  No.  1231  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of 
Backer  gunge,  dated  the  6th  March  1869, 
modifying  a  decision  of  the  Subordinate 
Judge  of  that  District,  dated  the  26th 
July  1867. 

Obhoy  Chunder  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Pearee  Mohun  Gooho  (Plaintiff),  Respondent. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

Baboos  Sreenath  Doss  and  Grija  Stinker 
Mojoomdar  for  Respondent. 

A  managing  member  of  a  joint  Hindoo  family  can 
be  sued  by  the  other  members  for  an  account,  even  if 
the  parties  suing  were  minors  during  the  period  for 
.which  the  accounts  are  asked. 

1  his  case  was  referred  to  the  Full  Bench  by 
Loch  and  Milter,  J  J.,  with  the  following 
remarks ; — 

Mitter,  J. — The  first  point  raised  in  this 
special  appeal  is  that  the  managing  member 
of  a  joint  undivided  Hindoo  family  is  not 
liable  to  be  sued  by  the  other  members  for 
account.  I  am  of  opinion  that  this  conten- 
tion is  not  valid.  It  is  true  that  the  posi- 
tion of  the  managing  member  of  a  joint 
Hindoo  family  is  in  many  respects  different 
from  that  of  the  managing  member  of  an 
ordinary  partnership-concern.  But  the  for- 
mer is  not  without  his  responsibilities.  He 
is  entitled  to  obtain  credit  from  his  co-par- 
ceners for  all  sums  of  money  bond  fide  spent 
by  him  for  the  benefit  of  the  joint  family,  but 
he  is  certainly  liable  to  make  good  to  them 
their  shares  of  all  sums  which  he  has  actu- 
ally misappropriated,  or  which  he  has  spent 
for  purposes  other  than  those  in  which  the 
joint  family  was  interested.  Of  course,  no 
member  of  a  joint  Hindoo  family  is  liable  to 
his  co-parceners  for  anything  which  might 


have  been  actually  consumed  by  him  in  con- 
sequence of  his  having  a  larger  family  to 
support,  or  of  his  being  subject  to  greater 
expenses  than  the  others ,  but  this  is  simply 
because  all  such  expenses  are  justly  con- 
sidered to  be  the  legitimate  expenses  of  the 
whole  family.  Thus,  for  instance,  one  mem- 
ber of  a  joint  Hindoo  family  may  have  a 
larger  number  of  daughters  to  marry  than 
the  others.  The  marriage  of  each  of  those 
daughters  to  a  suitable  bridegroom  is  an 
obligation  incumbent  upon  the  whole  family 
so  long  as  it  continues  to  be  joint,  and  the 
expenses  incurred  on  account  of  such  mar- 
riage must  be  necessarily  borne  by  all  the 
members  without  any  reference  whatever  to 
respective  interests  in  the  family-estate. 
The  rule  would  be  quite  different,  it  is  true, 
in  the  case  of  a  partnership-concern,  every 
member  of  which  is  liable  to  the  others  for 
every  pice  which  he  has  spent  over  and 
above  his  legitimate  share  in  the  business. 
But  this  distinction,  while  it  goes  to  create  a 
material  difference  in  the  principle  according 
to  which  the  accounts  are  to  be  adjusted  in 
the  two  cases,  does  not  constitute  any  ground 
whatever  for  holding  that  the  managing 
member  of  a  joint  Hindoo  family  is  not 
bound  to  render  an  account  of  his  manager- 
ship to  the  other  members,  if  they  choose  to 
insist  upon  it. 

Suppose,  for  instance,  that  one  of  the 
members  of  a  joint  family,  with  a  view 
to  separate  himself  from  the  others,  asks 
the  manager  what  portion  of  the  family- 
income  has  been  actually  saved  by  him 
during  the  period  of  his  managership.  If 
the  manager  chooses  to  say  that  nothing  has 
been  saved,  but  at  the  same  time  refuses  to 
give  any  account  of  the  receipts  and  dis- 
bursements, which  were  entirely  under  his 
control,  how  is  the  member,  who  is  desirous 
of  separating,  to  know  what  funds  are  actu- 
ally available  for  partition  ?  And  accord- 
ing to  what  principle  of  law  and  justice 
can  it  be  said  that  he  is  bound  to  accept  the 
ipse  dixit  of  the  manager  as  a  correct  re- 
presentation of  the  actual  state  of  things? 
The  amount  of  confidence  which  is  invari- 
ably reposed  in  the  manager  by  the  other 
members  of  a  joint  Hindoo  family,  so  long 
as  there  is  peace  and  harmony  in  it,  is  well 
known  to  those  who  have  any  practical 
knowledge  of  such  families  ;  and  if  the  con- 
tention of  the  pleader  for  the  special  appel- 
lant is  correct,  all  that  I  can  say  is  that  the 
sooner  such  families  come  to  an  end  the 
better 
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That  the  manager  of  a  joint  Hindoo  family 
is  not  entitled  to  obtain  any  credit  for  ex- 
penses other  than  those  that  are  required 
for  the  benefit  of  that  family  appears  to  me 
to  be  clear  from  the  following  text  of  Caty- 
ana,  which  is  quoted  in  page  91,  Volume  4, 
Colebrooke's  Digest : — 

"  What  has  been  given  away  for  the  re- 
"  ligious  purposes  of  one  individual,  a  friend- 
"  ty  g^t  and  a  loan  made  on  his  own  account, 
"  shall,  if  discovered,  become  part  of  his 
"  allotment,  for  the  patrimony  cannot  be 
'*  alienated  by  one  parcener  on  his  separate 
"  account" 

Then,  again,  in  page  97  of  the  3rd  Volun.e 
of  the  same  work,  the  author,  Juggernath 
Turko  Punchanun,  makes  the  following 
remark,  and  he  adds  that  it  is  approved  of 
by  Rughoonundun  also : — 

"  When  some  cause  is  shown  for  suspect- 
"  ing  that  effects  are  concealed,  then  only 
"  shall  ordeal  be  performed.  For  example, 
"  the  income  is  great  and  expenditure  small ; 
"  but  he  who  superintends  the  receipts  and 
"disbursements  does  not  satisfactorily 
"  account  for  them'1 

The  passage  in  italics  clearly  goes  to 
show  that  the  manager  of  a  joint  Hindoo 
family  is  liable  to  give  an  account  of  his 
managership  to  the  other  members  of  that 
family.  The  pleader  for  the  special  appel- 
lant, however,  has  referred  me  to  two  cases 
— one  reported  in  page  483,  9  Weekly  Re- 
porter; the  other*  in  page  1,  Vol.  3,  B.  L. 

•  (ORDINARY  ORIG1NALCIVIL  JURISDICTION.) 

The  14th  July  1S68. 

Present : 

The  Hon'ble  W.  Markby,  Judge. 

Rungun  Monee  Dossec 

versus 

Kassinath  Dutt  and  others. 

Messrs*  Lowe  and  Woodroffe  for  the  Plaintiff. 

The  Advocate-General  and  Messrs.  Marindin,  Cornell, 
Goodeve,  and  Jackson  for  the  Defendants. 

Markby,  J. — In  this  casethe  plaintiff,  an  infant  widow, 
sued  by  her  next  friend,  Beharee  Loll  Dcy,  several 
members  of  her  deceased  husband's  family  for  the  disso- 
lution of  partnership  in  a  certain  banking1  business 
carried  on  in  Calcutta,  and  that  Kassinath  Dutt,  one  of 
the  defendants,  should  render  an  account  of  the  estate 
of  Goroopersaud,  common  ancestor  of  the  family,  and 
of  the  said  banking  business,  and  that  the  said  estate 
might  be  partitioned. 

Goroopersaud,  the  common  ancestor,  died  in  1835, leav- 
ing three  sons  and  the  infant  son  of  a  fourth  son  who  had 
pre-deceased  him.  Of  the  three  sons  who  survived 
Goroopersaud,  two  are  dead,,  the  survivor  being  the  de- 
fendant Kassinath .  The  estate  of  the  family  is  a  peculiar 
one.    The  family-house  is  situate  at  Cooltee,  a  short 


Reports,  Original  Jurisdiction.  With  re- 
ference to  the  first  of  these  cases,  I  wish 
to  observe  that  it  is  not  exactly  in  point 
The  learned  Judges  by  whom  it  was  de- 
cided   appear    to    have    laid    considerable 


distance  from  Calcutta.  The  banking  business  was 
carried  on  in  Calcutta,  and  there  is  no  doubt  mat  for 
many  years  past  the  defendant  Kassinath  has  been  the 
active  member  of  the  family,  and  has  almost  entirely 
managed  that  business,  but  the  other  members  of  the 
family  frequently  came  to  Calcutta,  and,  as  far  as  1  am 
able  to  discover,  were  at  full  liberty  to  inspect  the  books 
of  the  business,  and  were  indeed  encouraged  to  do  so 
by  Kassinath.  What  small  property  the  family  had 
besides  the  banking  business  consisted  of  land  the  rents 
of  which  appear  to  have  been  paid  into  the  business; 
and  what  money  was  required  tor  the  maintenance  of 
the  family,  the  performance  of  ceremonies,  and  other 
joint  expenses,  was  sent  from  Calcutta  on  application. 

The  accounts  of  the  family  were  kept  on  the  principle 
of  partnership.  Goroopersaud,  shortly  before  his  death, 
opened  five  accounts — one  in  his  own  name,  one  in  that 
of  each  of  his  three  surviving  sons,  and  one  in  that  of 
his  infant  grandson,  the  son  of  the  son  who  had  died. 
I  am  not  sure  upon  the  evidence,  as  it  now  stands, 
whether  the  fifth  account  has  since  been  kept  up,  but 
that  will  be  the  subject  of  further  enquiry.  And  if  it 
appears  that  there  is  any  money  standing  to  that  ac- 
count, that  will  be  the  subject  of  partition.  What  does 
appear  clear  is  that  distinct  accounts  have  been  kept  for 
each  of  the  four  branches  of  the  family  upon  exactly 
the  same  principle  as  if  the  four  descendants  of 
Goroopersaud  had  been  originally  partners  in  the  busi- 
ness, and  that  this  partnerships  more  strictly  speakiog, 
succession  of  partnerships,  has  been  continued  upon  the 
principle  that,  on  the  death  of  each  partner,  his  heirs 
succeed  him  according  to  the  shares  they  would  be  co* 
titled  to  by  inheritance. 

All  the  defendants  except  Kassinath  support  the 
plaintiff  in  demanding  this  account.  On  the  other  hand, 
nothing  in  substance  is  prayed  by  the  plaintiff  agamrt 
any  of  the  defendants  except  Kassinath.  It  is  admitted 
that  the  shares  in  the  general  family- property  and  in 
the  business  are  the  same,  and  there  is,  with  one  slight 
exception,  no  dispute  as  to  the  amount  of  the  shares* 
After  considerable  discussion,  I  raised  the  following 
issues : — 

1 .  From  what  date,  if  at  all,  is  the  defendant  Kassi- 
nath bound  to  render  an  account  to  the  plaintiff  of  the 
banking  business  mentioned  in  the  plaint  ? 

2.  On  what  footing  ought  the  account  of  the  banking 
business  to  be  taken,  and  were  there  any,  and  what,  at* 
counts  stated  between  Hurry  Kisto  or  Gopaul  Chuodrt 
and  the  other  co- sharers  for  the  time  being,  and  what 
was  the  latest  account  so  stated  ? 

3.  Was  there  any  or  what  actual  division  of  *ny 
and  what  part  of  the  joint  jewels,  and  ornaments,  and 
household  furniture  ? 

4.  To  what  share  is  the  defendant  Hurrymone* 
Dassee  entitled  ? 

I  am  clearly  of  opinion  that,  in  the  ordinary  case  of 
a  joint  Hindoo  family,  the  manager  of  the  whole  <**J9 
portion  of  the  family-property  is  not,  by  reason  of  hj» 
occupying  that  position,  bound  to  render  any  account* 
whatever  to  the  members  of  the  family.  There  isbo 
analogy  whatever  in  this  respect  between  the  members 
of  a  joint  Hindoo  family  and  the  members  of  a  P*JjJ 
nership.  Each  partner  is  the  agent  of  the  other,  boinw 
by  his  contract  to  protect  and  further  the  *ntere??rfJ 
his  co-partners  unless  relieved  from  that  resDon«b»«j 
by  special  arrangement.  And  each  partner  is  *i^lWT 
to  consume  on  his  own  account  no  more  of  the  p*n> 
nership-property  than  the  share  of  the  profits. 
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stress  upon  the  position  of  a  Kurla  with 
reference  to  the  adult  members  of  a  joint 
undivided  Hindoo  family;  and  although  I 
am  by  no  means  prepared  to  hold  that  there 
is  any  analogy  between  the  Kurt*  of  a  joint 
Hindoo  family  and  the  Chairman  of  a  Com- 
mittee, it  seems  to  be  clear  that  there  was 
no  evidence  given  in  that  case  to  prove  that 

he  exceeds  this,  he  becomes  immediately  a  debtor 
to  the  concern.  But  in  a  Hindoo  family  it  is  wholly 
different.  No  obligation  exists  on  any  one  member  to 
stir  a  finger,  if  he  does  not  feel  so  disposed,  either  for 
his  own  benefit  or  for  that  of  the  family ;  if  he  does 
do  so,  he  gains  thereby  no  advantage  ;  if  he  does  not 
do  so,  he  incurs  no  responsibility,  nor  is  any  member 
restricted  to  the  amount  of  the  share  which  be  is  to 
enjoy  prior  to  division.  A  member  of  a  joint  family 
has  only  a  right  to  demand  that  a  share  of  exist- 
ing- family  property  should  be  separated  and  given 
him,  and  so  long  as  the  family-union  remains  un- 
modified, the  enjoyment  of  the  family-property 
is  in  the  strictest  sense  common  as  against  each 
other.  The  members  of  the  family  have  no  right 
whatever  except  that  I  have  mentioned,  and  the  only 
remedy  for  a  dissatisfied  member  is  by  partition.  But 
this  relation  is  purely  a  voluntary  one.  Like  many 
other  relations  which  are  of  frequent  occurrence,  the 
law  has  ascertained  and  defined,  or  attempted  to  ascertain 
and  define,  what  it  is  in  its  unmodified  form,  but  it  has 
riot  imposed  on  any  family  the  necessity  of  adopting 
that  relation,  or  of  adopting  it  in  its  unmodified  form 
only.  It  is  therefore  capable  of  being  modified  in 
every  way,  and  is  frequently  modified  either  by  the 
concurrent  will  of  the  family  or  by  the  will  of  the 
ancestor  from  whom  the  property  is  derived.  Had  this 
been  the  case  of  a  Hindoo  family  living  jointly  in  the 
unmodified  form,  I  should  have  refused  to  grant  any 
account  at  all. 

Air.  Justice  Bayley  and  Mr.  Justice  Phear  laid  it 
down  in  a  case*  (Chuckun  Lall  Sing  vs.  Poran  Ch under 
Sing),  and  the  Chief  Justice  and  myself  the  other  day 
in  the  Court  of  appeal  affirmed  the  same  propositions, 
that  the  members  of  a  Hindoo  family  have  not,  as  a 
rule,  any  right  to  an  account  against  each  other,  and 
any  member  who  takes  upon  himself  the  active  man- 
agement of  the  family-affairs  docs  not  thereby  render 
himself  liable  to  render  the  rest  of  the  family  an  ac- 
count of  his  management.  Nor  am  I  prepared  to 
concede  that  the  additional  fact  that  the  person  who 
asks  for  an  account  in  this  case  is  an  infant  is  sufficient 
to  give  her  any  right  to  an  account.  Mr.  Justice  Phear, 
in  the  case  I  have  already  referred  to,  uses  these  words : 
"There  remains  the  plaintiff's  claim  for  an  account  of 
"  the  defendant's  management  of  the  property  from  the 
"death  of  the  father  to  the  expiration  of  the  plaintiff's 
"  minority.  During  this  period  the  plaintiff  was  dis- 
M  qualified  from  taking  any  part  in  the  management  of 
"the  property,  and  the  defendant  was,  I  think,  under 
"the  circumstances  of  the  case,  in  the  position  of  a 
"trustee  for  him  of  the  joint  property  to  the  extent 
"  to  which  he  was  entitled  to  share  in  it."  What  the 
circumstances  were  which  induced  the  learned  Judge 
to  hold  in  that  case  that  the  manager  was  a  trustee 
for  the  infant  member  of  the  family  during  his  minor- 
ity do  not  appear,  but  I  am  strongly  inclined  to  think 
that  under  ordinary  circumstances  a  manager  and  the 
infant  member  of  the  family  do  not  stand  in  any 
relation  of  that  kind. 

The  ground  on  which  I  make  a  decree  for  an  account 
in  this  case  is  that  I  consider  that  the  ordinary  relations 
of  a  joint  Hindoo  family  were  in  this  case  somewhat 
modified,  and  that  this  business  was  carried  on,  not 
as  a  common  family-business  in  the  strictest  sense, 
the  profits'  of  which  were  all  to  sink  into  the  common 
family-fund,  but  rather  on  the  footing  of  a  partnership 

'  *  9  W.  R.,  p.  483. 
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the  Kurla  had  the  exclusive  management  of 
the  family  estate.  The  second  case,  however, 
is  directly  in  support  of  the  appellant^  con- 
tention ;  but  with  the  utmost  deference  to  the 
learned  Judge  by  whom  it  was  decided,  I  am 
bound  to  say  that  I  entirely  differ  from  the 
opinion  which  he  has  laid  down,  and  I  would 
therefore  refer  the  following  questions  to  a 
Full  Bench  of  this  Court,  namely  : — 

and  upon  the  understanding  that  the  profits  when  realiz- 
ed should  bs divided  amongst  the  individual  members  in 
certain  proportions,  and  that  the  other  profits  of  the 
family-property  and  the  expenses  of  each  member 
should  be  credited  and  charged  in  like  manner  in  the 
name  of  each.  It  is  not  necessary  to  say  that  the 
balance  appearing  in  the  name  of  each  on  the  accounts 
kept  upon  this  understanding  becama  his  separate  pro- 
perty so  long  as  the  family  remained  joint,  out  1  think 
it  was  a  special  arrangement  in  this  family  that  the 
accounts  should  be  so  kept,  and  that  up  m  a  division  the 
share  of  each  member  should  bo  ascertained  upon  the 
footing  of  such  accounts.  Under  such  circumstances,  I 
think  the  plaintiff  may  ask  that  this  account  should  be 
taken  by  the  Court,  and  on  the  whole  I  think  the  proper 
period  from  which  to  take  the  account  will  be  the 
death  of  Goroopersaud,  that  is,  from  the  commence- 
ment of  the  so-called  partnership ;  but  though  f  direct 
an  account  from  that  early  period,  I  by  no  means  indi- 
cate that  any  greater  responsib  lity  fails  upon  the  de- 
fendant Kassinath  with  regard  to  the  transactions  of 
that,  or  indeed  of  any  period,  than  upon  the  other  de- 
fendants. I  leave  all  these  questions  as  well  as  all  ques- 
tions of  chargeability  and  settled  accounts  for  the  talcing 
of  the  account.  I  go  no  further  at  present  thin  to  order 
the  account  to  be  taken  in  Court. 

With  regard  to  the  share  of  Dwarkanath,  I  think 
there  is  no  evidence  from  which  I  can  presume  that  he 
is  dead.  His  right  must  therefore  be  reserved.  An 
attempt  was  made  to  show  that  the  defendant  Kassinath 
was  appointed  specially  by  Gjpaul  Chunder  on  his 
death-bed  to  act  as  guardian  of  the  interests  of  his  in- 
fant children,  but  1  think  this  is  nat  established  by  the 
evidence. 

The  family-furniture  was  divided  in  1246  or  1247,  but 
the  alleged  division  of  jewels  and  ornaments  did  not 
take  place. 

The  first  two  issues  are  tut  directly  determined  by 
this  judgment,  but  I  think  that  1  have  said  all  that  is 
necessary  at  this  stage  of  the  case,  that  Ka>sinath  has 
always  been  willing  that  an  account  should  be  taken  on 
the  footing-  which  1  have  directed,  and  therefore  I  think 
the  plaintiff  who  has  asked  for  a  wholly  different  ac- 
count, to  which  I  hold  she  is  not  entitled,  ought  to  pay 
Kassinath 's  costs  up  to  this  point.  The  other  defendants 
will  each  pay  their  own  costs.  The  costs  will  be  on 
scale  No.  2. 

There  will  be  a  decree  for  partition.  And  now  that 
I  have  settled  the  question  of  Dwarkanath's  share,  I 
understand  there  is  no  further  dispute  about  the  shares 
nor  any  dispute  as  to  what  the  family-property  consist- 
ed of.  The  partnership  in  the  banking  business  will  be 
declared  to  be  dissolved,  and  an  account  will  be  taken  of 
the  credits,  property,  and  effects  belonging  to  the  said 
business.  Any  settled  account  will  not  be  disturbed. 
Each  party  will  being  in  within  three  weeks  from  the 
date  of  the  decree  all  books  of  account,  papers,  and 
documents  in  his  possession  belonging  to  the  family. 

There  are  certain  matters  having  reference  to  the 
accounts  on  which  it  has  been  necessary  to  express  my 
opinion  derived  from  the  evidence  now  before  me.  In 
doinjj  so,  however,  I  do  not  consider  that  I  preclude  the 
parties  from  showing  how  the  facts  really  stand  in  re* 
spect  of  any  matter  that  may  arise  on  taking  the 
accounts. 
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ist. — Whether  ihe  managing  member  of 
a  joint  Hindoo  family  can  be  sued  by  the 
other  members  for  account  ? 

2/idly. — Whether  such  a  suit  would  not 
lie,  even  if  the  parties  suing  were  minors 
during  the  period  for  which  the  accounts 
are  asked  ? 

Loch,  J. — I  concur. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Couch,  C.  y. — The  first  question  in  this 
case  is  whether  the  managing  member  of 
a  joint  Hindoo  family  can  be  sued  by  the 
other  members  for  an  account.  Now,  the 
members  of  a  joint  Hindoo  family  are  en- 
titled to  the  family-property  subject  to  such 
dispositions  of  it  as  the  managing  member 
is  entitled  to  make,  either  by  virtue  of  the 
power  which  is  given  to  him  by  law  as 
manager,  or  of  the  power  that  may  be  given 
to  him  by  the  consent  of  the  other  members 
of  the  family.  Subject  to  the  exercise  of 
these  powers  and  to  any  disposition  of  any 
portion  of  the  family-property  which  may 
have  been  made  by  virtue  of  them,  the  other 
members  of  the  family  are  clearly  interested 
in  that  property.  It  appears  to  me  that 
the  principle  upon  which  the  right  to  call 
for  an  account  rests  is  not,  as  has  been 
supposed,  the  existence  of  a  direct  agency 
or1  of  a  partnership  where  the  managing 
partner  may  be  considered  as  the  agent  for 
his  co-partners.  It  depends  upon  the  right 
which  the  members  of  a  joint  Hindoo  family 
have  to  a  share  of  the  property ;  and  where 
there  is  a  joint  interest  in  the  property,  and 
one  party  receives  all  the  profits,  he  is  bound 
to  account  to  the  other  parties  who  have 
an  interest  in  it  for  the  profits  of  their  re- 
spective shares,  after  making  such  deductions 
as  he  may  have  the  right  to  make.  That 
appears  to  me  to  be  the  right  principle,  and 
it  is  the  principle  upon  which  the  English 
Courts  of  equity  act  in  the  case  of  joint 
tenants  and  tenants- in-common,  and  not 
merely  in  cases  of  partners. 

I  think,  with  due  deference  for  Mr. 
Justice  Markby's  judgment,  that  he  has  put 
the  right  upon  rather  narrow  grounds,  and 
has  not  taken  precisely  a  correct  view  of  the 
grounds  upon  which  it  rests.  It  is  also  to 
be  observed  that  his  opinion,  which  is  oppos- 
ed to  there  being  a  right  to  a  suit  for  an 
account,  was  not  necessary  for  the  decision  of 
the  case  before  him,  and  was  so  far  an  extra- 
judicial opinion^  for  he  did,  under  the  cir- 


cumstances of  the  case,  decree  an  account. 
This  opinion  is  therefore  not  entitled  to  the 
same  weight  as  if  it  had  been  a  direct  deci- 
sion upon  a  point  in  question  in  the  suit 

Then  as  regards  the  judgment  in  the  other 
case,  it  appears  to  me  that  it  is  not  at  vari- 
ance with  the  proposition  that  a  suit  may  be 
brought  for  an  account.  Mr.  Justice  Phear 
can  better  explain  what  he  intended  in  his 
judgment  in  that  case,  but  I  certainly  do  not 
understand  him  to  have  laid  down  that  then; 
could  not  be  a  right  to  an  account  as  against 
the  managing  member  of  a  joint  Hindoo 
family.  1  think,  therefore,  that,  if  we  look 
to  the  principle  upon  which  Courts  of  equity 
act  in  these  cases,  the  principle  upon  whici 
the  right  to  an  account  is  founded,  this  case 
comes  within  it ;  and  then  when  I  find  that 
there  has  been  a  long  course  of  practice 
allowing  these  suits  to  be  brought,  cer- 
tainly I  should  be  extremely  reluctant 
now  to  hold  that  such  a  suit  cannot  be 
brought,  or  to  come  to  the  conclusion  that 
our  allowing  such  a  suit  to  be  brought 
would,  as  has  been  argued,  be  destructive 
to  the  existence  of  joint  Hindoo  families 
I  am  not  satisfied  that  it  is  so,  and  indeed 
I  cannot  see  how  it  can  be  destructive  to  the 
existence  of  joint  Hindoo  families  that  the 
manager  should  be  bound  in  equity  and  good 
conscience  to  account  for  his  management, 
and  should  be  liable  to  a  suit  if  he  does  not 
do  so.  I  would,  therefore,  answer  the  fits* 
question  in  the  affirmative;  and  that  befog 
so  answered,  the  other  question  must  also 
be  answered  in  the  same  manner.  WUn 
regard  to  that,  the  opinion  of  Mr.  Justice 
Phear  is  directly  in  point  that  a  si# 
can  be  brought  for  an  account  in  tijf 
case  of  a  minor.  He  has  expressly  *P 
stated  in  his  judgment,  and  the  opinion  <4 
Mr.  Justice  Markby  to  the  contrary  is  onlf 
an  extra-judicial  opinion.  It  is  entitled  to 
weight,  and  that  was  probably  the  reason 
for  this  case  being  referred,  but  it  is  nqt 
entitled  to  the  same  weight  as  if  it  had  be«?» 
an  opinion  which  was  necessary  for  toe 
decision  of  the  case.  ' 

With  these  answers,  the  case  will  go  back 
to  the  Division  Bench  for  a  decision  on  tw 
remaining  questions  arising  on  the  appeal. 

Kemp,  y. — I  concur  in  this  judgment. 
Jackson,  y. — I  am  of  the  same  opinion. 

Phear,  J.— As    the   judgment  of  mi{* 
which   is   reported  in  Volume  IX.  of  l«c 
Weekly  Reporter,  page  483,  has  been  con- 
fa 
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sidered  in  some  degree  to  afford  a  reason 
for  this  reference,  I  wish  to  say  a  few  words 
explanatory  of  it,  while  I  state  that  I  en- 
tirely agree  with  the  Chief  Justice  in  the 
answers  which  he  proposes  to  give  to  these 
questions.  Until  I  came  into  Court  to-day, 
1  had  not  the  slightest  idea  that  anything 
which  I  said  in  the  case  to  which  I  have 
just  referred  could  be  interpreted  into 
an  opinion  on  my  part  that  the  managing 
member  of  a  joint  Hindoo  family  could  not 
be  called  to  account  by  the  other  members 
Of  the  family.  In  that  particular  case,  the 
plaintiff  had,  in  fact,  so  far  as  could  be  seen 
from  the  evidence,  taken  as  much  part  in  the 
management  and  control  of  the  joint  pro- 
perty as  the  defendant,  and  he  placed  his 
cause  of  action  solely  on  the  ground  that  the 
defendant  was  the  Kurla  of  the  family.  I 
Intended  on  that  occasion  to  say  that  the 
mere  circumstance  of  the  one  man  being  the 
Kurla  of  the  family  did  not  make  him  ac- 
countable to  those  other  members  of  the 
family  who  took  the  ordinary  part  in  the 
management  of  the  property  which  an  adult 
member  living  in  commensality  with  the 
Others  must  be  supposed  to  take,  in  the 
absence  of  all  evidence  to  the  contrary. 
T  endeavoured  to  guard  myself  at  that  time 
from  being  understood  to  say  more  than  this. 
for  certainly  my  own  feeling  as  an  English 
Lawyer,  fairly  conversant  with  equity-prac- 
tice In  England,  is  that  every  man,  be  he  Kur- 
ia  of  a  joint  Hindoo  family  or  not,  who  mana- 
ges the  property  of  another  person  or  pro- 
perty in  which  another  person  is  beneficially 
Interested,  upon  the  foundation  of  a  trust  or 
"confidence  between  the  two,  is,  in  a  Court 
taf  equity  and  good  conscience,  accountable 
to  the  latter  for  the  mode  in  which  he  does 
^manage  it  and  for  the  profits  which  he  may 
rjave  made  out  of  it.  The  principle  that 
f  understand  the  English  Courts  of  equity 
to  act  upon  in  these  matters  is  simply  this, 
'that  a  person  who  has  the  control  of  and 
management  of  another's  property  upon  the 
'footing  of  anything  which  amounts  to  a 
Confidence  or  trust  reposed  in  him  by  this 
other  shall  not  be  allowed  to  abuse  that 
.confidence,  and  to  make  a  profit  out  of  his 
•management  without  the  owner's  consent; 
and  inasmuch  as  the  question  whether  or 
not  a  profit  has  been  made,  or  what  has 
been  done,  lies,  under  these  circumstances, 
solely  within  the  knowledge  of  the  man- 
ager himself,  a  Court  of  equity  will 
make  him  disclose  what  he  has  done — in 
other  words,  will  make  him  account  for  his 
administration    of  the  property.     It   is  the 


necessity  for  discovery,  as  the  English  Law- 
yers term  it,  in  order  to  protect  the  actual 
owner's  right  and  interest,  which  founds  the 
jurisdiction  of  the  English  Courts  of  equity 
in  cases  of  this  sort.  1  regret  very  much 
that  I  should  have  so  inadequately  expressed 
myself  on  the  former  occasion  as  to  lead  to 
the  conclusion  that  I  intended  to  favor  the 
view  which  has  been  contended  for  here 
to-day,  because  I  think,  if  it  had  not  been 
for  that,  there  would  hardly  have  been  any 
occasion  for  this  reference.  Mr.  Justice 
Markby's  judgment  did  not  amount  to  a 
decision  ;  it  is,  I  understand,  nothing  more 
than  a  dictum  which  was  so  little  necessary 
to  the  determination  of  the  particular  case 
before  him,  that  the  learned  Judge  actually 
in  that  case  decreed  an  account. 

It  appears  to  me  that  there  ought  to  be 
no  hesitation  on  our  part  as  to  the  answers 
which  we  must  give  to  these  questions. 

Miller,  J. — I  concur  in  the  answers  pro- 
posed ;  but  as  I  was  one  of  the  Judges  by 
whom  this  reference  was  made,  I  wish  to 
say  a  few  words  as  to  the  circumstances 
under  which  I  thought  myself  bound  to 
make  it. 

I  did  not  make  the  reference  in  conse- 
quence of  the  decision  of  Mr.  Justice 
Phear  reported  in  the  oth  Volume  of  the 
Weekly  Reporter.  1  have  distinctly  stated 
in  my  judgment  that  that  case  was  decided 
upon  the  ground  that  there  was  no  evidence 
to  prove  that  the  defendant,  who  was  sued 
for  accounts,  was,  in  fact,  the  exclusive  man- 
ager of  the  joint  family  property  ;  so  that, 
properly  speaking,  it  was  not  a  case  for 
account  against  a  manager,  but  a  suit  by  one 
of  two  joint  managers  against  the  other. 

The  decision  passed  by  Mr.  Justice  Mark- 
by,  however,  was  the  one  which  induced 
me  to  make  this  reference  ;  and  I  must  say 
that,  in  that  case,  the  construction  which 
Mr.  Justice  Markby  put  upon  the  decision 
of  Mr.  Justice  Phear,  just  now  referred  to, 
was  one  of  the  principal  grounds  which  led 
me  to  adopt  that  course.  Mr.  Justice  Mark- 
by  says  in  that  decision  that  it  was  deter- 
mined in  the  case  decided  by  Mr  Justice 
Phear,  as  well  as  in  another  case  decided 
by  himself  (Mr.  Justice  Markby)  and, the 
late  Chief  Justice,  that  the  members  of  a 
joint  undivided  Hindoo  family  have  no  right 
to  sue  the  managing  member  of  the  joint 
family  for  account  merely  upon  the  ground 
that  the  person  sued  had  the  exclusive 
management   of  the  joint   family  property. 
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This  was  a  proposition  which  appeared  to  ;  and  8  Weekly  Reporter,  page  477,  we  think  " 
me  .to  be   erroneous,   and   I  was  therefore    that  the  questions  should  be  referred  to  a  Full 
obliged  to  make  this  reference  to  the  Full    Bench : — 

Whether  a  person  who  has  been  dispossess- 
As  to  the   questions  themselves,   I   have  '  ed  of  land  or  fisheries  in  execution  of  a  de- 
nothing  to  add  to   what   has  been   already    cree  against  a  third  person,  to  which  he  is 
observed  by  the  learned  Chief  Justice  and    no  party,  is  bound  to  prove   anything  more 
by  Mr.  Justice  Phear.  than  that  he  was  really  and  bond  fide  in  pos- 

session   and  dispossessed   in   execution  of 
such  decree. 

The  1 6th  May  1870.  Whether  the  decree-holder  can   put  the 

Present  •  plaintiff  (o  proof  of  his  title,  or  on  an  appli- 
cation numbered  and  registered  as  a  suit  un- 

The  Hon'ble  Sir  Richard  Couch,  A7,  Chief  der  Section  230,  in  answer  to  and  not  merely 

Justice,  and    the   Hon'ble   F.   B.    Kemp,  as   controverting  the  plaintiff's  evidence  of 

L.  S.  Jackson,  J.  B.  Phear,  and  Dwarka-  possession,  can  go  into  evidence  of  title  in 

nath  Mitter,  Judges.  himself. 

Procedure— -Dispossession— Proof  of  title— Sec-  1  The  folloiving    are    the  judgments  of  tkt 
tion  230,  Act  VIII.  of  1859.  Full  Bench  ;— 

Cases  Nos.  182,  184,  198,  and  213  of  1868.        Couch,  C.  J.— We  must  endeavour  to  col- 
lect the  intention  of  the  Legislature  in  Sec- 
Regular  Appeals  from  a  decision  passed  by    t,on  *3°  from  tlie  language  which  they  have 
the  Judge  of  Rungpore,   dated  the    10th    used-     II  appears  to  me  that  looking  to  that 
June  1868.  language  the  title  may  be  gone  into  in  an 

'  application  under   that  Section.     The  Sec- 
Radha  Pearee  Dabee  Chowdhrain  and  others    tion  provides  for  the  case  where  a  party  in 
(Plaintiffs),  Appellants,  a  suit  for  the  recovery  of  immoveable  pro- 

perty has  obtained  a  decree,  and  the  decree 
versus  is  about  to  be  executed.      It  says  that,  if  any 

person  other  than  the  defendant  shall  be  dis- 
Nobin  Chunder  Chowdhry  (Defendant),        possessed  of  any  land  or  other  immoveable 

Respondent.  property  in  execution  of  a  decree,  and  such 

„  ,      0  person  shall  dispute  the  right  of  the  decree- 

Baboo  brcenath  Doss  for  Appellants.  holder  to  dispossess  him  of  such  property  un- 

Baboo  Mohinee  Mohun  Roy  for  Respondent.    der  the  decree  on  lhe  Sround  that  the  Pr°Pcr" 

ty  was  bond  fide  in  his  possession  on  his  own 
4JVa  cas<:  und«r  Section  230,  Act  VIII.  of  1S59,    account  or  on  account  of  some  other  person 

the  Couit  is    not   restricted    to   try    the   question    of  '  .1  *u       j   r      j      »  j    *i_   *.    •»  -«♦ 

possession  merely,  but  if  satisfied  that  tSere  was  a     than    the    defendant,    and    that    It     was    not 

probable  ground  for  the  application  of  the  applicant    included  in  the  decree,  or  if  included  in  the 
(plaintiff)  should  also  m .into  the  question  of  title  be-    decree  that  he  was  not  a  partv  to  the  suit  in 

tweeo  the  applicant  and  the  decree-holder  (defendant).         l-   l  »i_      j  j  '•  1., 

Although  the  Court  in  such  a  case  has  the  power  to  ffo  '  wh,chlhe  deCree  WaS  Passed»  he  may  apply 
into  the  question  of  title,  a  person  who  has  been  dis-  '  to  the  Court  within  one  month  from  the  date 

possessed  of  land  or  fisheries  in  execution  of  a  decree    0f  such  dispossession  ;  and  if,  after  examining 

against  a  third  person  not  a  party  to  the  case  is  not     *i i-^      *     -4      •     t  fc      .1       nMZ 

bound  to  prove  anything  more  than  that  he  was  really     the  applicant,    It    shall    appear   to  the    Court 

znAbondfide  in  possession  and  dispossessed  in  execution    that  there  is  probable  cause  for  making  the 


°Lth?;£vcrce ;  afndfttou5!1i  thu  decree-h.old.ef«np«tthe    application,  the  application   shall  be  nuov 

plaintiff  to  proof  of  his  title,  he  cannot  insist  upon  direct     1         j         j  •  .  *j  •.  1     t  .u* 

proof  of  title  from  the  plaintiff  who  may  rely  upon    bered  and  registered  as  a  suit  between  the 

his  possession  :  the  decrec-holder  may  go  into  evidence     applicant   as    plaintiff  and    the  decree- holder 

of  title  m  himself.  as  defendant.     Then  it  says  what  is  to  be 

These   cases   were    referred    to    the    Full    done>  namelv»  *at  the  Court  shall  proceed 

Bench  by   Norman   and  E.   Jackson,  J  J.,    to  investigate  the  matter  in  dispute?    Now, 

with  the  folloiving  remarks: —  '  '    what  is  the  matter  in  dispute.     I  think  that 

the   matter  in   dispute   is  the   right  of  the 

Norman,  J. — Referring  to  the  cases   3    decree-holder  to  dispossess  the  applicant  of 

Weekly  Reporter,  page  214,  5  Weekly  Re- ,  the    property    under    the    decree,  and  the 

porter,  page  224,  8  Weekly  Reporter,  page  8,    subsequent  words  which  state  the  grounds 
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upon  which  the  applicant  may  come  to  the 
Court  do  not  restrict  the  meaning  of  those 
words,  but  are  intended  to  show  the  cases  in 
which  the  applicant  is  entitled  to  come  to 
the  Court.  Unless  he  can  show  that  he 
was  bond  fide  in  possession  on  his  own 
account  or  on  account  of  some  other  person, 
he  has  no* right  to  apply  to  the  Court;  but 
if  he  can  show  that,  and  the  Court  is  satisfied 
that  there  was  probable  cause  for  his  appli- 
cation, the  Court  may  receive  it  and  proceed 
to  investigate  the  matter;  but  still  the  matter 
in  dispute  appears  to  me  to  be  the  right  of 
the  decree-holder  to  dispossess  him.  So  far 
then,  I  think,  that  there  is  nothing  in  this 
Section  to  show  that  the  matter  to  be  tried 
was  limited  merely  to  the  question  of  posses- 
sion ;  but  then  we  come  to  the  words  that 
the  Court  is  to  investigate  the  matter  in  the 
same  manner  and  with  like  powers  as  if  a 
suit  for  the  property  had  been  instituted  by 
the  applicant  against  the  decree-holder. 

Now,  if  a  suit  for  the  property  had  been 
instituted  by  the  applicant  against  the  decree- 
holder,  instead  of  having  been  instituted  by 
the- decree-holder  against  some  other  person, 
the  title  would  have  been  gone  into.  A 
suit  instituted  to  recover  the  property,  and 
not  to  recover  merely  the  possession,  is  a 
suit  in  which  there  would  have  been  an 
enquiry  into  the  title.  Looking  then  at 
these  words,  it  appears  to  me  that  we  may 
collect  that  it  was  the  intention  of  the 
Legislature  in  a  case  of  this  kind,  that  if 
the  Court  should  be  satisfied  that  there  was 
a  probable  ground  for  the  application,  the 
title  should  be  tried  between  the  parties,  and 
the  mode  of  proceeding  provided  is  that  the 
applicant  may  come  in  and  show  that  he 
was  really  entitled  to  the  property,  and  that 
the  decree  obtained  by  the  decree-holder  for 
the  recovery  of  it  was  obtained  against  the 
wrong  person,  and  was  not  binding  in  any  way 
upon  the  applicant. 

This  construction  appears  to  me  to  be 
somewhat  strengthened  by  the  words  of  Sec- 
tion 231  which  says  that  no  future  suit  shall 
be  entertained  in  any  Court  between  the  same 
parties  or  parties  claiming  under  them  in  re- 
spect of  the  same  cause  of  action.  The  cause 
of  action  in  a  suit  for  the  recovery  of  pro- 
perty, under  Section  230,  would  be  the 
dispossession  under  the  decree.  It  may 
certainly  be  that  the  applicant  might  show 
that  there  was  a  dispossession  of  the  pro- 
perty at  some  other  time,  and  possibly  in 
that  way  he  might  escape  from  being 
bound  by  Section  231,  but  it  appears  to  me 


that  the  Legislature  using  these  words  "in 
respect  of  the  same  cause  of  action17  really 
contemplated  the  case  of  the  applicant  assert- 
ing his  title  to  the  property,  saying  that  he 
has  been  dispossessed  of  it,  and  that  it  was 
his  and  bringing  a  suit  for  the  recovery 
of  it,  and  that  they  intended  to  treat  the 
proceedings  under  Section  230  as  if  the 
applicant  had  brought  a  suit.  I  cannot  say 
that  the  language  of  the  Section  is  as  clear 
as  it  might  be,  but  it  appears  to  me  that  it 
may  fairly  be  collected  from  the  language 
used  that  that  was  the  intention  of  the 
Legislature. 

Then  we  must  apply  that  construction 
to  the  questions  which  have  been  put  to  us 
and  which  perhaps  require  to  be  answered 
in  some  special  manner. 

The  first  question  is,  whether  a  person 
who  has  been  dispossessed  of  land  or  fisher- 
ies in  execution  of  a  decree  against  a  third 
person,  not  a  party  to  the  case,  is  bound  to 
prove  any  thing  more  than  that  he  was 
really  and  bond  fide  in  possession,  and 
dispossessed  in  execution  of  the  decree. 
Now,  it  does  not  follow  from  the  Court 
having  the  power  to  go  into  the  question 
of  title  that  the  applicant  or  the  plaintiff  in 
such  a  case  is  bound  to  prove  more  than 
that  he  was  really  and  bond  fide  in  posses- 
sion. If  he  proved  that,  it  would  be  evidence 
of  title  upon  which  he  might  rest  his  case ; 
and  if  he  did  not  choose  to  go  into  evidence 
of  his  title,  we  cannot  say  that  he  was 
bound  to  do  it.  Nor  with  regard  to  the 
first  branch  of  the  second  question,  whether 
the  decree-holder  can  put  the  plaintiff  to 
proof  of  his  title,  although  we  say  that  the 
decree-holder  can  do  so,  he  cannot  insist 
upon  direct  proof  of  title,  and  the  plaintiff 
may,  if  he  thinks  fit,  rely  upon  his  posses* 
sion ;  but  as  to  the  latter  branch  of  that 
question,  whether  the  decree-holder  can  go 
into  evidence  of  title  in  himself,  we  must 
say  that  he  can.  If  he  has  a  good  title,  he 
is  at  liberty  to  give  evidence  of  that  title, 
and  to  prove  that  he  is  really  the  person  to 
whom  the  property  belongs,  and  that  it 
should  not  be  taken  in  execution  of  the 
decree.  This  is  the  way  in  which  it  appears 
to  me  these  questions  must  be  answered. 

Kemp,  y. — I  am  of  the  same  opinion. 

Jackson,  J. — I  am  of  the  same  opinion. 
I  think  that  Sections  230  and  23  r  of  the 
Code  of  Civil  Procedure  must  be  read  toge- 
ther, and  that  the  terms  of  the  last  mentioned 
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Section  will  very  materially  assist  us  in 
coming  to  a  conclusion  as  to  what  the 
Legislature  meant  by  the  first  mentioned 
Section. 

The  earlier  words  of  Section  230  refer 
to  the  circumstances  which  will  entitle 
a  party  to  make  application  to  the  Court 
under  this  Section,  that  is  to  say,  that  the 
property  which  has  been  the  subject  of 
dispossession  was  bond  fide  in  his  posses- 
sion on  his  own  account,  or  on  account 
of  some  other  person  than  the  defendant, 
and  that  it  was  not  included  in  the  decree, 
or,  if  included  in  the  decree,  that  he  was  not 
a  party  to  the  suit  in  which  the  decree  was 
passed;  ani  then  follow  the  words:  *'If,  af- 
ter examining  the  applicant,  it  shall  appear 
to  the  Court  that  there  is  probable  cause  for 
making  the  application/'  that  is  to  say,  that 
the  Court  is  to  satisfy  itself  of  the  existence 
of  those  circumstances,  namely,  that  the 
applicant  was  bond  fide  in  possession  as 
stated  above,  and  that  the  land  was  not  in- 
cluded in  the  decree,  or,  if  included,  that 
he  was  not  a  party  to  the  suit  in  which  the 
decree  was  passed.  And  the  Court,  on 
becoming  satisfied  that  there  was  such  pro- 
bable cause  as  that  for  making  the  applica- 
tion, is  then  empowered  to  deal  with  the 
matter  and  treat  it  as  if  it  were  a  suit  be- 
tween the  applicant  as  plaintiff,  and  the 
decree- holder  as  defendant,  and  proceed  to 
investigate  the  matter  in  dispute  in  the  same 
manner  as  if  a  suit  for  the  property  had 
been  instituted  by  the  applicant  against  the 
decree-holder. 

I  concur  with  the  learned  Chief  Justice  in 
thinking  that  the  matter  in  dispute  is  the 
enlarged  subject-matter  which  the  Court 
arrives  at  after  satisfying  itself  on  the  exist- 
ence of  the  cause  for  making  the  application, 
and  that  the  power  conferred  upon  the  Court 
in  investigating  the  matter  and  passing  a 
decision  is  the  same  as  in  an  ordinary  civil 
suit.  That  decision,  under  Section  231,  is 
of  the  same  force  "as  a  decree,"  that  is, 
a  decree  for  the  property,  "subject  to  ap- 
peal ;"  that  would  be  an  appeal  to  determine 
whether  the  decision  as  to  the  right  to  the 
property  was  correct;  and  then  the  Section 
concludes  with  saying — "that  no  fresh  suit 
"will  be  entertained  in  any  Court  between 
the  same  parties  or  parties  claiming  under 
them    in   respect  of  the  same  cause    of 
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action. 


This  course  of  procedure,  it  will  be  seen,  is 
in  marked  contrast  with  that  laid  down  in 


Section  246  on  a  somewhat  cognate  subject 
There  it  is  said  that  an  order  passed  by  the 
Court  under  this  Section,  will  not  be  subject 
to  appeal,  but  the  party  against  whom  the  or- 
der may  be  given  shall  be  at  liberty  to  bring 
a  suit  to  establish  his  right.    Then,  when 
the  Legislature,  by  this  Section,  debars  the 
party  or  parties  claiming  under  him  from 
bringing  a  fresh  suit  in  respect  of  the  same 
cause  of  action,  which,  I  apprehend,  woukj 
be  a  suit  based  upon  the  dispossession  under 
that  decree,  and  in  which  the  plaintiff  wouU. 
seek  to  establish  his  title,  they  would  noi 
have   excluded  him  from  bringing  a  fre$h: 
suit  unless  they  had  at  the  same  time  givea 
him  the  means  and  opportunity  of  adducing 
every  thing  he  could  to  entitle  htm  to  suc- 
ceed, and  consequently,  unless  he  had  been 
competent  to  prove  his  title  in  those  pro- 
ceedings. 

As  to  the  particular  mode  in  which  the 
questions  should  be  answered,  I  entirely  cog* 
cur  with  the  Chief  Justice. 

Phear,  J. — I  do  not  dissent. 

Mitler,  J. — 1  concur  in  this  judgment 


The  14th  June  1870. 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  ChiiJ 

Justice,  and  the  Hon'ble   F.   B.  Kemp'; 
S.  Jackson,  E.  Jackson,  and  W.  Markty, 
Judges. 

Mortgage — Intention — Construction,     - 

Case  No.  [38  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Tirhoot,  dated  tie. 
30th  March  1869. 

Raj  Coomar  Ram  Gopal  Narain  Singh 
(Plaintiff),  Appellant, 

versus 

Ram  Dutt  Chowdhry  and  another 
(Defendants),  Respondents* 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Obinash 
Chunder  Banerjee  for  Respondents. 

In  creating  a  mortgage  it  is  sufficient,  if  it  appears 
from  the  deed,  that  it  was  the  intention  of  the  partus  to 
create  a  charge  upon  the  land.  If  the  intention  can 
be  collected  from  the  instrument,  the  form  of  express** 
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isljot  material.  The  particular  instrument  in  this  case 
construed  (Afarkby,  /.,  dubitante)  to  indicate  an  in- 
tention of  creating  a  mortgage. 

This  case  was  re/erred  to  the  Full  Bench 
by  Bay  ley  and  Markby,  J  J.,  with  the  follow- 
ing  remarks ; — 

Markby,  J. — In  this  case,  the  plaintiff 
sued  for  possession  of  a  share  in  certain 
land,  and  to  cancel  a  deed  of  bhurna 
or  usufructuary  mortgage,  dated  20th  Octo- 
ber 1863,  executed  in  favor  of  the  first 
defendant  by  one  Moorolee  J  ha  and  others, 
and  also  to  cancel  a  kutkeena  pottah  or  sub- 
lease executed  by  the  first  defendant  in  favor 
of  the  second  defendant. 

The  plaintiff  purchased  at  a  sale  in  exe- 
cution of  a  decree  of  the  5  th  December 
1^63.  The  decree  under  which  the  sale  took 
place  was  dated  the  20th  August  1864.  It 
was  based  on  a  bond,  dated  the  20th  October 
1863,  and  by  it  the  property  in  dispute  was 
declared  specifically  liable  to  be  sold  in  satis- 
faction of  the  debt. 

Prior  to  the  commencement  of  the  suit 
upon  the  bond,  but  subsequently  to  the  exe- 
cution of  the  bond,  the  same  parties  who  had 
executed  the  bond  in  favor  of  the  plaintiff 
executed  a  mortgage  by  lease  of  the  property 
in  dispute  to  the  defendant  No.  1,  who  sub- 
sequently granted  a  lease  to  defendant  No. 
^.  The  defendants  acted  in  good  faith  and 
without  notice  of  the  bond  of  20th  October 
t)}6$ ;  and  defendant  No.  1  paid  a  valuable 
Consideration  for  the  lease.  The  defendants 
were  not  parties  to  the  suit  in  which  the 
decree  of  20th  August  1864  was  passed. 

A  translation  of  the  bond  of  20th  October 
1863  has  been  agreed  upon  by  the  pleaders 
for,  the  purposes  of  this  case,  and  it  is  as 
follows : — 
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u  We,  Moorolee  Dhur  and  others,  this  day 
duly  executed  a  bond  and  borrowed  and 
received  the  sum  of  Rupees  3,000  from 
Mussamut  Bhugobutty  Kooer.  We  here- 
by agree  that,  until  the  re-payment  of  the 
bond-debt,  we  shall  not  from  and  after  this 
date  alienate  the  brohmutter  lands  settled 
by  Government,  and  not  settled  within  the 
area  of  Mouzahs  Koosail  Bhudron,  and 
Chapta,  which  have  been  all  along  held  by 
us  up  to  this  date,  to  any  by  deed  of  abso- 
lute sale,  conditional  sale,  or  mokurruree  or 
mortgage,  or  ticca  pottahs  on  receiving 
zuM-peshgee :  if  we  do  any  of  these  things 
with  respect  to  these  lands,  such  instru- 
ment shall  be  invalid  and  of  no  avail ;  and, 


"  if  executed,  shall  be  deemed  invalid  and  a 
"  benamee  transaction  set  up  to  avoid  pay- 
"  ment  of  the  debt." 

The  property  in  dispute  is  resumed 
lakheraj  land  situate  in  Mouzah  Koosail  and 
settled  with  Moorolee  J  ha  and  the  other 
parties  to  the  bond. 

The  Subordinate  Judge  dismissed  the 
plaintiff's  suit.  He  appears  to  doubt  whether 
this  document  specifies  with  sufficient  accu- 
racy the  property  to  which  it  applies,  but  he 
holds  that,  whether  or  no  this  be  the  case, 
it  does  not  amount  to  a  mortgage,  but  only 
to  a  covenant  not  to  alienate.  Accordingly  he 
holds  the  usufructuary  mortgage  of  the  first 
defendant  to  be  a  good  and  valid  mortgage, 
notwithstanding  the  bond  and  decree  and 
the  sale  thereunder  to  the  plaintiff,  and 
dismisses  the  suit. 

Upon  appeal  before  us  it  has  been  contend- 
ed, first,  that  the  document  of  20th  Octo- 
ber 1863,  when  read  by  the  light  of  the 
subsequent  conduct  of  the  parties,  ought 
clearly  to  be  considered  as  a  mortgage,  and, 
therefore,  that  the  plaintiff  bought  clear  of 
any  subsequent  incumbrances;  secondly, 
that  the  description  of  the  property  was 
sufficiently  specific ;  thirdly,  that  the  docu- 
ment itself  on  the  face  of  it  ought  to  be  con- 
sidered as  creating  a  mortgage. 

The  respondent  supported  the  judgment 
of  the  Court  below,  and  also  contended  that,' 
even  if  the  transaction  did  constitute  a  mort- 
gage, the  defendant,  as  a  bond-fide  purchaser 
for  value  without  notice,  had  a  good  title  as 
against  the  plaintiff,  who,  as  purchaser  at  an 
execution-sale,  only  took  the  rights  and  in- 
terests of  the  execution-debtor  as  they  stood 
at  the  date  of  the  sale. 

For  the  last  point  he  relied  on  a  case  re- 
ported in  the  8th  Volume  of  the  Weekly 
Reporter,  page  291.  But  that  case  is  opposed 
to  a  long  string  of  authorities  in  the 
Court,  and  the  learned  Judge,  Mr.  Justice 
Dwarkanath  Mitter,  who  concurred  general- 
ly in  that  decision,  has,.  I  believe,  since  inti- 
mated that  in  that  respect  he  considers  the 
decision  wrong. 

I  have  no  hesitation,  therefore,  in  holding 
that,  if  the  transaction  in  question  was  a 
mortgage,  the  plaintiff  ought  to  succeed. 

I  am  of  opinion  that  there  is  no  evidence 
of  any  conduct  of  the  parties  from  which 
we  are  at  liberty  to  draw  any  inference  as 
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to  what  their  intention  was.  The  only  con- 
duct which  has  been  referred  to  was  subse- 
quent to  the  mortgage  under  which  the 
defendants  claim. 

On  the  other  hand,  I  think  that,  if  there 
was  a  mortgage,  the  property  was  sufficient- 
ly described.  The  case  is  quite  distinguish- 
able from  those  referred  to  where  the  party 
professed  to  mortgage  "  all  his  property " 
without  any  specification  of  the  locality  or 
nature  of  the  property. 

The  only  question  which  remains  is, 
whether  the  document,  on  the  face  of  it,  is 
a  mortgage.  1  should  be  inclined  to  hold 
that  it  is  not.  1  think  we  could  not  hold 
it  to  be  so  without  abolishing  distinctions 
which  are  well  understood,  and  which  are 
important.  I  concur  fully  in  the  observa- 
tions of  the  Judges  of  the  late  Sudder 
Court  in  the  case  reported  at  page  825  of 
the  decisions  of  1857.  It  is  there  said  :  "  As 
"  a  general  rule,  we  adhere  to  the  principle 
"  laid  down  in  the  case  of  Chunder  Kishore 
"Surma  (9th  July  1855),  that  the  title  of  a 
"  person  who  purchases  in  good  faith  is  not 
"  vitiated  by  any  contract  into  which  the  ven- 
"  dor  may  have  previously  entered  with  a 
"  stranger  binding  himself  not  to  alienate 
"  his  property.  If  a  party  is  desirous  of 
"obtaining  a  valid  lien  on  any  particular 
"  property,  he  should  adopt  the  simple 
"  means  which  the  various  kinds  of  mort- 
<:  gage  in  use  in  this  country  afford.  If  he 
"  does  not  choose  to  do  so,  the  fault  is  his 
"own,  and  the  innocent  purchaser  should 
"  not  be  made  to  pay  the  penalty  of  his  neg- 
"  ligence." 

It  is  true,  as  was  pointed  out  by  Mr.  Gre- 
gory, there  is  the  distinction  between  that 
case  and  the  present ;  that  the  covenant  here 
is  not  to  alienate  until  the  money  is  repaid, 
whereas  there  the  covenant  was  not  to  alien- 
ate until  the  Privy  Council  decision  was 
given,  but  the  distinction  does  not  appear  to 
me  to  be  a  very  important  one,  and  the  very 
sound  remarks  which  I  have  above  quoted 
seem  to  me  applicable  to  the  case  now  under 
consideration. 

The  case  in  the  Sudder  decision  of  1855, 
which  is  above  referred  to,  is  on  all  fours 
with  the  present  case.  And  these  two  cases 
seem  to  have  been  somewhat  overlooked  by 
Mr.  Justice  Macpherson  in  his  work  on 
Mortgages. 

There  is,  however,  a  decision  of  a  Divi- 
sion Bench  in  this  Court  reported  in  the  7th 


Volume  of  the  Weekly  Reporter,  page  309, 
in  which  a  different  view  appears  to  have 
been  taken.  There,  upon  a  document  which, 
as  far  as  I  can  discover,  was  substantially  in 
similar  terms  to  the.  present,  it  was  held  that 
the  transaction  amounted  to  a  simple  mort- 
gage. There  are  also  some  decisions  of  the 
Court  in  the  North-Westem  Provinces  which 
take  the  same  view  (see  Macpherson  on 
Mortgages,  page  40,  5th  Edition). 

I  think  it  very  desirable  that  it  should 
be  clearly  understood  whether  a  bond  for 
payment  of  money  with  a  simple  covenant 
not  to  alienate  until  payment  constitutes  a 
mortgage.  I  would,  therefore,  refer  the 
following  question  to  the  consideration  of 
the  Full  Bench  : — 

Is  the  document  of  the  20th  October  1863 
to  be  considered  a  mortgage  of  the  lands 
comprised  therein  ? 

If  the  judgment  of  the  Full  Bench  shall 
be  in  the  affirmative,  then  the  decision  of 
the  Court  below  will  be  reversed,  and  the 
plaintiff  will  have  a  decree  for  possession 
with  costs  in  both  Courts,  and  the  case  will 
be  remanded  for  assessment  of  the  mesne- 
profits.  If  the  judgment  of  the  Full  Bench 
shall  be  in  the  negative,  then  the  appeal  will 
be  dismissed  with  costs. 

Bay  ley  y  J.~  I  agree  in  the  proposed  re- 
ference to  the  Full  Bench. 

The  following  are  the  judgments  of  the 
Full  Bench  : — 

Couch,  C.  y. — If  the  question  in  this  case 
was  simply  whether  a  bond  for  payment  of 
money  with  a  simple  covenant  not  to  alien- 
ate until  payment  constitutes  a  mortgage,  I 
should  doubt  whether  it  ought  not  to  be  an- 
swered in  the  negative ;  but  the  question  re- 
ferred to  us  re  whether  the  document  of  the 
20th  October  1863  is  to  be  considered  a 
mortgage  of  the  lands  comprised  therein. 
No  precise  form  is  required  for  a  mortgage, 
and  I  think  it  is  sufficient  if  it  appears  to 
have  been  the  intention  of  the  parties  to 
create  a  charge  upon  the  lands,  and  in  ascer- 
taining the  intention  "  the  form  of  expres- 
sion, the  literal  sense  is  not  to  be  so  much  re- 
garded as  the  real  meaning  which  the  transac- 
tion discloses." — (Hunooman  Pershad  Pandey 
versus  Mussamut  Babooee  Munraj  Koonwa- 
ree,  6  Moore's  Indian  Appeals,  page  410.) 
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Now,  upon  the  translation  of  the  bond* 
agreed  upon  by  the  pleaders,  I  might  have 
had  some  doubt  as  to  the  intention  of  the 
parties,  although  I  am  inclined  to  think  that 
the  latter  part  of  it,  which  declares  that  any 
instrument  of  alienation  shall  be  invalid  and 
of  no  avail  and  a  transaction  set  up  to  avoid 
payment  of  the  debt,  shows  an  intention 
that  the  lands  should  be  charged. 

*  The  following  is  the  translation  of  the  bond  made 
by  the  Court  Translator,  which  was  before  the  Ful 
Bench: — 

This  is  executed  by  us,  Moorolee  J  ha,  Huldhur  Jha, 
Lall  Jee  Jha,  and  Mussamut  Suchec  Ojhaince,  mother 
and  guardian  of  Jatah  Sunkur  Jha,  inhabitants  of 
Mouzah  Luchmeepore  alias  Naronee,  Pergunnah  Pary- 
harporc  Rogho.  Further,  wc  have  taken  the  lump-sum 
of  Rupees  3,000  on  a  bond  in  due  form,  dated  the  10th 
Bysack  1265,  and  paid  the  same  to  creditor  Mussamut 
Sree  Joranee  Dai,  inhabitant  of  Mouzah  Singhwara, 
Pergunnah  Burwarah.  [According  to]  the  conditions 
specified  in  the  bond  for  rc-payment  of  the  money  cover- 
ed by  it,  wc  do  declare  that,  until  the  re-payment  of  the 
money  covered  by  the  bond,  wc  shall  not  from  this  date 
alienate  the  burmuttur  lands  settled  by  Government, 
and  not  settled  within  the  areas  of  Mouzah  Kosail, 
Mouzah  Bhadyan,  and  Mouzah  Chaptah,  Pergunnahs 
Basotur,  Nanpore,  and  Jabdee,  which  have,  from  the 
beginning  to  this  date,  been  in  our  possession  and  seisin, 
to  anybody  else  by  a  deed  of  sale  or  conditional  sale 
or  perpetual  lease  or  mortgage  or  temporary  lease,  on 
receipt  of  advance. 

Should  we  make  all  these  transactions  with  respect  to 
the  said  lands,  the  instrument  relating  thereto  shall  be 
deemed  invalid  (and  as  executed  in  favor  of)  nominal 
parties  for  evading  payment  (literally  digesting)  of 
the  money  covered  by  the  said  bond.  To  this  pu  rport 
we  give  in  writing  these  few  words  in  the  shape  of  an 
ekrarnamah,  so  that  it  may  be  of  use  in  time  of  need. 
Dated  the  loth  Bysack  1265. 

Vol,  XIII. 


But  the  translation  with  which  we  have 
been  furnished  by  the  Court  Translator  makes 
the  intention  clearer.  It  is,  "  Should  we 
"  make  all  these  transactions  with  respect  to 
"  the  said  lands,  the  instrument  relating 
"  thereto  shall  be  deemed  invalid  (and  as 
"executed  in  favor  of),  nominal  parties  for 
"evading  payment  (literally  digesting),  of 
"  the  money  covered  by  the  said  bond."  I 
think  these  words  show  that  it  was  the  in- 
tention of  the  parties  that  the  lands  men- 
tioned  should  be  a  security  for  the  debt  If 
so,  that  would  create  a  charge.  I  am  noi 
prepared  to  say,  as  the  late  Sudder  Court 
seems  to  have  held  in  the  case  quoted,f  that, 
if  a  paity  does  not  adopt  one  of  the  ordinary 
forms  of  mortgage,  the  transaction  is  invalid 
against  a  purchaser.  If  the  intention  can 
be  collected  from  the  instrument,  the  form 
of  expression  is  not  material.  In  my  opi- 
nion, the  question  referred  should  be  answer- 
ed in  the  affirmative. 

Kemp,  y. — I  am  of  the  same  opinion. 
The  words  in  the  bond  sufficiently  indicate 
the  intention  of  the  parties  to  pledge  the 
property.  The  whole  of  the  bond  was  not 
translated  for  the  Judges  who  referred  the 
case  to  the  Full  Bench;  the  latter  part  of 
the  bond  was  not  properly  submitted  for 
their  consideration.  The  whole  bond  having 
now  been  translated,  the  intention  of  the 
parties  is  rendered  quite  clear,  and,  as  ob- 
served by  the  Chief  Justice,  no  formal  words 
are  necessary  to  create  a  charge  on  the  pro- 
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perty  if  the  intention  of  the  parties  is  suffi- 
ciently expressed  by  the  words  used  in  the 
instrument.  There  is  also  a  decision  of  jthe 
Agra  High  Court  by  Sir  Walter  Morgan, 
Chief  Jus'tice,  and  Mr.  Justice  Roberts,  of 
the  30th  January  1867,  to  be  found  in  the 
Agra  High  Court  Reports,  Volume  II.,  page 
134,  which  takes  the  same  view. 

Z.  S.  Jackson,  /.—I  concur  in  the  judg- 
ment delivered  by  the  Chief  Justice. 

E.  Jackson,  J. — 1  am  of  the  same  opinion. 

Markby,  J. — This  case  was  referred  to 
the  Full  Bench  by  Mr.  Justice  Bayley  and 
myself,  because  we  thought  the  document 
which  we  were  called  upon  to  construe  was 
a  Simple  covenant  not  to  alienate  until  pay- 
ment of  the  money  due  under  a  bond  of  the 
same  date,  and  we  thought  it  desirable  to 
ascertain  whether  such  a  document  consti- 
tutes a  mortgage.  For  the  translation  which 
was  then  agreed  upon  by  the  pleaders  on 
both  sides  as  the  basis  of  our  judgment,  the 
Full  Bench  has  substituted  one  made  by  an 


officer  of  the  Court  upon  which,  I  understand,  1 

our  present  judgment  proceeds. 

i 

All  the  members  of  the  Court  except  my-  ! 
self  think  that  there  are  to  be  found  in  this 
new  translation  expressions  which  amount  to 
more  than  a  mere  covenant  not  to  alienate 
— expressions  which  indicate  an  intention  to 
create  a  mortgage. 

Of  course,  if  this  is  so,  the  general  ques- 
tion, upon  which  Mr.  Justice  Bayley  and 
myself  expected  the  decision  of  the  Court  to 
turn,  does  not  arise ;  but  I  own  that  1  have 
had  some  difficulty  in  discovering  even  in 
the  new  translation  the  expressions  which 
indicate  an  intention  to  create  a  mortgage 
apart  from  a  covenant  not  to  alienate,  and  I 
should  have  still  preferred  that  the  decision 
of  the  Court  should  have  turned  upon  the 
more  general  question  which  we  suggested. 
As,  however,  this  will  not  be  the  case,  I  think 
it  is  sufficient  for  me  to  say  that  I  doubt 
whether  the  document  before  us  is  anything 
more  tran  a  simple  covenant  not  to  alienate 
until  payment  of  the  bond. 
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The  8th  January  1870. 

Present : 

The  Hon'ble  J.  P.  Norman  and  F.  B.  Kemp, 

Judges. 

Procedure— Complaint — Warrant— Arrest-Jail 
—Detention  of  accused— Bail— Witness— Evi- 
dence riven  to  the  State — Police-officer's  re- 
S>rt— Evidence— Commitment— Jurisdiction— 
ections'36, 68, 155, 188, 237, 222, 224, 337,  and 
228,  Code  of  Criminal  Procedure* 

In  the  matter  of  Mohesh  Chunder  Banerjee. 
The  Queen  versus  Poorno  Chunder  Banerjee, 
Mohesh  Gossamee,  and  Mohabharat  Dobey. 
The  Queen  versus  Kallee  Sircar,  Hurree 
Mookerjee,  Hurroo  Gossain,  Ram  Chunder 
Chuckerbuity,  and  Phool  Mohun. 

Mr.  W.  Bourke  for  the  Petitioners. 

By  Section  68  of  the  Code  of  Criminal  Procedure,  a 
Magistrate  can  take  cognizance  of  an  offence,  without 
any  complaint,  only  when  it  has  come  to  his  knowledge 
that  sucn  offence  has  been  committed.  A  gratuitous 
suspicion  or  a  belief  founded  on  private  information 
contained  in  an  anonymous  petition  is  not  knowledge. 
A  Magistrate  is  bound  to  disclose  the  information, 
private  or  otherwise,  on  which  he  acts,  and  issues 
warrants  for  the  arrest  of  the  accused. 

The  warrant  which  a  Magistrate  is  empowered  to  issue 
under  Section  63  is  not  a  warrant  of  committal,  and 
does  not  justify  detention  of  the  party  arrested  for  any 
longer  period  than  is  necessary  tor  his  production  be- 
fore the  Magistrate,  and  as  soon  as  the  party  has  been 
brought  before  the  Magistrate,  the  warrant  is  exhausted. 
A  fresh  warrant  under  Section  222  or  Section  224  must 
be  issued  if  the  accused  is  to  be  committed  or  to  be  de- 
tained further. 

Before  committing  an  accused  person  to  jail,  other- 
wise than  for  mere  temporary  custody,  the  Magistrate 
must  be  satisfied  on  evidence  that  some  case  is  made  out 
against  the  prisoner,  or  that  there  are  reasonable  grounds 
for  believing  that  he  has  been  guilty  of  the  offence 
imputed  to  him. 

Section  188  of  the  Code  of  Criminal  Procedure  em- 
powers a  Magistrate  to  issue  a  warrant  against  a 
witness,  only  when,  after  a  reasonable  enquiry,  he  be- 
lieves that  a  particular  witness  will  not  attend  volun- 
tarily. It  does  not  authorize  the  issue  of  warrants  by 
wholesale  in  lieu  of  summonses.  A  warrant  under  Sec- 
tion 188  is  a  warrant  of  arrest  under  Section  76  in 
form  B,  and  not  in  form  C. 

In  permitting  bail  to  be  given  by  an  accused  person, 
a  Magistrate  has  no  right  to  impose  conditions  so  as 
to  throw  difficulties  in  the  way  of  the  accused  pro- 
curing bail. 


The  rule  which  lays  it  down  that  witnesses  cannot  be 
examined  as  to  information  given  by  them  to  the  Govern- 
ment for  the  discovery  of  offenders  is  confined  to  offences 
against  the  State  or  for  breach  of  the  Revenue  Laws,  and 
does  not  apply  to  cases  where  the  information  has  been 
communicated  toa  Magistrate,  and  acted  on  by  him  in  his 
capacity  as  Magistrate. 

A  police-officer's  report,  though  not  evidence  un- 
der Section  155,  Code  of  Criminal  Procedure,  of  the 
facts  stated  therein,  may  be  evidence  to  contradict  or 
explain  his  evidence  as  given  before  a  Magistrate,  and 
an  accused  has  a  right  to  cross-examine  the  policeman 
as  to  the  contents  of  such  report,  and  to  call  for  its  pro- 
duction. 

Where  an  accused  has  been  committed  for  trial  to  the 
Sessions,  and  has  given  in  a  list  of  his  witnesses,  the 
Magistrate  is  bound,  subject  to  Section  22S,  Code  of 
Criminal  Procedure,  to  summon  the  witnesses  to  appear 
before  the  Sessions  Court.  Section  227  is  imperative, 
and  does  not  leave  it  open  to  the  Magistrate  to  prevent 
a  prisoner  from  reserving  his  defence  for  the  Sessions ; 
while  Section  207  merely  gives  a  Magistrate  a  discretion 
to  take  evidence  for  the  defence. 

A  Magistrate  cannot,  under  Section  36,  Code  of  Cri- 
minal Procedure,  make  over  to  any  other  judicial  officer 
a  case  originally  taken  up  by  himself;  but  where  a  Magis- 
trate has  originated  a  proceeding  in  a  case  so  far  as  to 
issue  a  warrant  of  arrest,  he  may  decline  |to  proceed 
further,  and  may  direct  the  injured  party  or  a  police* 
officer,  or  he  may  himself  proceed  by  complaint  under 
.Seclion  66,  before  any  other  Magistrate  having  juris- 
diction. He  is  not  bound  to  proceed  in  a  case  in  which 
he  finds  it  necessary  to  take  upon  himself  the  office  of 
an  active  prosecutor. 

Norman,  J. — Mh.  Bourke  on  behalf  of  the 
parties  in  the  several  cases  above  mentioned 
presented  to  this  Court  a  petition,  praying 
the  Court  to  quash  a  certain  order  of  Mr. 
Grant,  the  Magistrate  of  Bancoorah,  whereby 
he  direfted  Poorno  Chunder  Banerjee,  Mo* 
hesh  Gossain,  and  Mohabharat  Dobey  to  be 
put  on  their  defence  before  him,  and  a  certain 
other  order  whereby  he  direfted  Kallee,  Sircar, 
Hurree  Mookerjee,  Hurroo  Gossain,  Ram 
Chunder  Chuckerbutty,  and  Phool  Mohun  to 
be  tried  before  the  Court  of  Session ;  or  that, 
if  the  Court  should  be  of  opinion  that  there 
is  any  evidence  against  any  of  the  petitioners, 
the  Court  would  transfer  the  case  for  hearing 
to  the  Magistrate  of  Burdwan  or  some  other 
Magistrate. 

On  reading  the  petition  of  Mohesh  Chunder 
Banerjee  verified  by  Mohesh  Gossain,  this 
Court  on  the  26th  of  October  ordered  that  the 
Magistrate  should  forthwith  send  up  the 
papers  with  all  the  evidence  and  all  orders 
passed  by  the  Magistrate,  and  submit  to  this 
I  Court    any    explanation  he  might  have  to 


Criminal  the  weekly  reporter.  Rulings.  [Vol.  XUL 


offer  with  reference  to  the  charges  made  begged  the  interference  of  the  authorities 
against  him  in  the  petition,  and  that  a  copy  before  that  event  which  was  momentarily 
of  the  petition  and  the  orders  made  thereon  expected,  lest,  by  removing  the  corpse  after 
should  be  transmitted  to  the  Magistrate  to  |  death,  the  Banerjees  should  cause  all  evidence 
enable  him  to  submit  the  explanation  re-  of  the  crime  to  disappear.  Mr.  Grant 
quired.  I  directed  the  District   Superintendent  to  en- 

The  following  outline  of  the  cases  in  their  ,  V*™  int0  *e  matter,  desiring  him  to  employ 
early  stages  is  taken  from  the  statement  of    R™^***"™  l0  Cf0ndfU^  th*  "T7' 

th*  Macr&rate  '  0n  lhe   l6th'  the  reP0rtS  °f  the    tWO  P°1,Ce* 

me  magistrate,  officers  named  by  Mr.  Grant  to  conduct  the 

On  the  8th  of  August  a  complaint  was  enquiry  came  before  him.  These  officers  con- 
made  to  the  officer  in  charge  of  the  Bissen- 1  ducted  their  enquiries  separately,  and  made 
pore  police-station,  that  one  Nundo  Dome  I  separate  reports.  The  reports,  with  a-  letter 
had  been  beaten  by  the  servants  of  the  >  from  the  officer  who  had  been  in  charge  of 
Banerjees  cf  Ojoodhia,  and  was  lying  in  !  the  Bissenpore  police -station,  and  with  the 
immediate  danger  of  death.  The  officer  hav-  man  Nundo  Dome  who  was  alleged  to  have 
ing  made  an  investigation,  and  having  found  been  beaten  and  sent  to  Gurbetta,  were  brought 
Nundo  Dome  lying  insensible  with  some  |  before  Mr.  Grant  on  the  i6th  August.  The 
marks  of  blood  on  a  cloth  covering  him,  but  reports  were  both  to  the  same  effect  that 
with  no  visible  marks  of  violence  on  his  body,  Nundo  Dome  had  been  beaten,  had  been 
desired  to  have  him  sent  for  medical  inspec-  taken  to  Gurbetta,  had  been  produced  before 
tion  to  the  head-quarters  of  the  sub-division,  ,  the  Deputy  Magistrate  who  had  not  taken 
viz.,  Gurbetta  in  Midnapore.  The  Dome  was  .  up  the  case  as  a  police-case,  but  told  Nundo 
removed  in  a  dooley  to  Bissenpore,  and  later  Dome  he  could  prosecute  himself,  which  be 
}n  the  same  day  (the  9th)  sent  on  in  charge  of '  was  not  inclined  to  do.  The  man  who 
a  constable  who  had  orders  to  produce  him  as  appeared  before  Mr.  Grant,  and  stated  that 
soon  as  possible  before  the  authorities  (I  sup-  he  was  Nundo  Dome,  in  Mr.  Grant's  presence 
pose  Mr.  Grant  means  the  Deputy  Magis-  declined  to  prosecute,  whereupon  Mr.  Grant 
trate)  at  Gurbetta.  i  dismissed  him. 

The  substance  of  the  complaint  and  the  I  Findin&  that  lhe  police-officer  who  had 
fact  that  the  Dome  had  been  sent  to  Gurbetta  been  sent  with  Nundo  Dome  from  Bissenpore 
for  medical  inspection  were  dulv  entered  in  t0  Gurbelta  had  reported,  on  his  return  to 
the  station-diary  of  Bissenpore.  "  \  Bissenpore,  that  he  had  been  fined  by  the 

Deputy  Magistrate  10  rupees  for  delay  on  the 

On  the  13th  of  August,  the  constable,  who    road,  Mr.  Grant  called  for  the  proceedings  in 

had  escorted  the  Dome  to  Gurbetta,  returned  .  which  the  policeman  was  fined.    The  return 

to  Bissenpore,  and  reported  that  the  Deputy    to  Mr.  Grant's  requisition  showed  that  the 

Magistrate  had  declined  to  take  up  the  case    Deputy  Magistrate  had  not  inflicted  any  fine 

as  a  police-prosecution,  the  case  being  simply    on  the  constable,  or  even  noticed  the  fact  of 

one  of  hurt,  and  had  dismissed  the  Dome  '  his  having  delayed  on  the  road. 

with  the  information  that  he  might  com-        Mr.  Grant  says  that  the  distance  between 

plain    111    the    usual    way     if    he    pleased.    Bissenpore  and  Gurbetta  is  only  16  miles,  the 

On  the    15th  of   August,  as    no  authentic    road  a  public  metalled  road  with  only  one 

report  of  the  result  of  any  medical  exami-    unbridged  river  which  is  fordable.     On  dis- 

nation     had     been     received,     the    officer    covering  that  the  policeman  who  had  started 

wrote  to  the  Court  Sub-Inspeftor  of  Gur-    from  Bissenpore  before  noon  on  the  9th,  and 

betta  for  information.    The    Sub-Inspeftor    ought  to  have  arrived  and  reported  himself 

replied    that    the    Deputy    Magistrate    had    the    same    evening    at   Gurbetta,    did    not 

refused  to  take  up  the  case  as  being  one  of    present  himself  before  the  Deputy  Magistrate 

hurt,  &c.     It  is  shown  that  a  person  re-    at  the  place  till  10  a.m.   on  the  nth,  that 

presenting  himself  as  Nundo  Dome  appeared  ,  the  man  in  the  charge  of  that  policeman 

°?^  V       ube  j  j  the  DePutv  Magistrate    who  was  supposed  to  be  in  an  insensible 

of  Gurbetta,  but  did  not  desire  to  prosecute,     state,  unable  to  stand  or  move  when  he  left 

•     On  the  13th,  Mr.  Grant  received  inform- .  Bissenpore,    appeared    before    the    Deputy 

atton  from  the  Distnft   Superintendent  of    Magistrate    and    spoke    for    himself,   Mr. 

Police  that  a  certain  Dome  had  been  so    Grant     felt     convinced     that     some    ioal 

beaten  by  the  servants  of  the  Banerjees  of    practice  had  taken  place.    While  consider- 

Ojoodnia  that  he  had  lain  for  days  in  im- ,  ing  what  steps  he  should  take,  he  sap :  "  I 

mediate  danger  of  death,  and  that  his  friends  1  "  received  privately  "  (itelsewhere  appears  that 
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this  was  by  an  anonymous  petition)  "  inform- 
"ation  which  cleared  up  the  case  consider- 
ably. It  was  to  the  effect  that  the  Baner- 
"  jees,  whose  servants  at  their  orders  had  com- 
"mitted  the  assault  on  the  Dome  out  of 
"  which  the  whole  case  originated,  had  taken 
"  the  sick  man  out  of  the  hands  of  the  con- 
stable while  on  his  way  to  Gurbetta,  had 
"  privately  removed  him,  and  had  prevailed  on 
"the  constable  to  allow  a  substitute  to  per- 
"  sonate  the  sick  man.  At  the  same  time  1 
"  was  informed  that  the  sick  man  had  died 
"  of  his  injuries." 

In  the  2nd,  3rd,  4th,  5th,  6th,  7th,  and  8th 
paragraphs  of  the  petition,  it  is  stated  that,  on 
the  16th  of  August,  Nundo  Dome  was  present, 
and  withdrew  the  complaint,  and  that  Mr. 
Grant  himself  found  that  there  were  no  grounds 
for  proceeding  further  against  the  petitioners ; 
that,  since  the  16th  of  August,  Mr.  Grant 
had  not  acquired  any  knowledge  of  any  of- 
fence having  been  committed  by  the  petitioners 
of  which  he  could  legally  take  cognizance 
under  Section  68  of  the  Code  of  Criminal 
Procedure ;  that,  on  the  24th  of  August, 
warrants  were  illegally  issued  for  the  arrest 
of  witnesses  for  the  prosecution,  who  were 
thereupon  illegally  arrested  and  detained  in 
custody ;  that  on  the  same  day  warrants 
were  illegally  issued  for  the  arrest— of 
the  petitioners,  whereupon  the  petitioner 
Mohesh  Chunder  Banerjee  was  illegally 
arrested,  and  confined  in  jail  for  14 
days,  Poorno  Chunder  Banerjee  for  9  days, 
Kallee  Sircar,  Hurry  Mookerjee,  Hurroo 
Gossain,  Ram  Chund  Chuckerbutty,  and 
Phool  Mohun,  8  days,  between  the  24th  of 
August  and  the  6th  of  September  1869; 
that,  during  the  fortnight  which  elapsed 
between  the  issue  of  the  warrants  and  the 
6th  of  September,  several  applications  were 
made  to  Mr.  Grant  to  enquire  into  the 
truth  or  falsehood  of  any  complaints  that 
might  have  been  made  or  might  be  made 
against  the  petitioners.  But  no  notice  was 
taken  of  their  applications,  though  the  Magis- 
trate and  the  police-office]  s  who  had  made  the 
inquiry  were,  during  the  whole  of  that  time,  in 
the  Sudder  Station,  where  the  petitioners,  to- 
gether with  the  witnesses,  were  at  that  time 
detained  in  custody ;  that  the  petitioners  be- 
lieved that  they  were  arrested  on  charges  of 
murder  and  of  grievous  hurt,  but  Mr.  Grant 
would  not  allow  them  to  inspect  the  warrants, 
but  they  believe  that  all  the  warrants  were 
informal  and  illegal. 

Mr.  Grant's  explanation  is  as  follows  : — 
"  Acting  under  Section  68  of  the  Code  of 
"  Criminal  Procedure,  I  issued  warrants  for  I 


"the  arrest  of  all  whom  the  police-reports 
"  hitherto  made  to  me  had  shown  to  be  concern- 
"ed  either  in  the  original  assault,  or  in  the 
"  transport  of  the  sick  man.  Under  the  belief 
"  that  the  sick  man  had  died  from  the 
"  effect  of  the  beating,  my  warrants  referred 
"  cither  to  Section  302  of  the  Penal  Code  or 
"  to  that  Section  in  connection  with  Section 
"  109.  The  persons  thus  arrested  were 
"  Mohesh  Banerjee,  Poorno  Banerjee,  Madhub 
"  Dome,  Dhunkishto,  the  constable,  and  the 
"  man  who  had  appeared  before  me,  calling 
"  himself  Nundo  Dome,  whom  I  believed  to 
"  be  a  mere  personator  of  the  real  Nundo, 
"  whom  I  supposed  to  have  died  of  his  hurts, 
"  Mohesh  Gossain,  and  Mohabharut  Nugdee. 
"  At  the  same  time,  I  ordered  warrants  of  ar-' 
"  rest  to  issue  against  six  persons  who  had 
"  been  mentioned  in  the  police-reports  to  me 
"  as  having  identified  the  above  person  as  the 
t(  veritable  Nundo  Dome,  these  persons  whose 
"  names  I  give  in  the  margin  being  arrested 

Kanai  Gossamee.  u  at  first  as  witnesses 

DeenoSen.  "only    to     speak     tO 

ifttaiw"  "?™do's     Wenti* 

Tarachand  Dome.  "  before  me,  and  the 

Madhub  Chuckerbutty.      "warrants   being  is- 

"sued  under  Section    188  of  the  Code  of 

"  Criminal  Procedure.    Again  warrants  under 

"  the  same  Section  were  issued  against  the 

"persons   named  in 

Taruck  Roy,  Head  Con-     "  the     margin,     who 

Shebo^Puttro.  ' '  were  understood  to 

Joynarain  Mundol.  "  be  able  tO  give  evi- 

Bollai  Sheik.  «  dence  in  the  mat- 

"  ter  of  taking  the 
"sick  man  out  of  the  charge  of  the  consta- 
"ble;  at  the  same  time,  1  gave  orders  to  a 
"certain  police-officer  to  make  a  fresh  in- 
"  vestigation,  and  report  on  the  case. 

"The  accused  Mohesh  Banerjee  was  ar- 
"  rested  on  the  24th.  Poorno  Banerjee  sur- 
"  rendered  himself  on  the  28th,  and  Mohesh 
"Gossamee  on  the  27th.  Madhub  Dome, 
"  Dhunkristo,  and  the  questionable  Nundo, 
"were  arrested  on  the  28th,  and  Mohabha* 
"  rut  Nugdee  on  the  29th. 

"All  those  whose  names  appear  in  the 
"  first  marginal  list  (of  witnesses)  above 
"given  were  brought  in  on  the  28th;  the 
"  witnesses  of  the  second  marginal  list,  on  the 
"  29th  of  August.  Mohesh  Banerjee,  Madhub 
"  Dome,  the  questionable  Nundo  Dome,  and 
"Dhunkristo,  were  all  committed  to  jail 
"  under  Section  302,  or  that  and  Section  109 
"  combined.  Mohesh  Gossamee  and  Moha- 
"  bharut  Nugdee,  who  had  at  first  been  ar- 
"  rested  under  Section  325  only,  were  com- 
mitted to  jail  under  the  same  charge  as 
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"  the  above,  viz.,  Section  392,  as  I  found  from 
"the  reports  that  they  were  implicated  in 
"  the  same  manner  as  Mohesh  Banerjee  and 
"  Poorno  Banerjee.  Bail  was  not  permitted 
"  to  any  of  the  above. 


"  The  persons  in  the  first  marginal  list  were, 
when  brought  in  custody  after  a  considera- 
tion of  all  the  circumstances,  which  seemed 
to  show  that  they  had  intentionally  identi- 
fied to  the  police  as  Nundo  Dome  a  person 
who  was  not  Nundo  Dome,  ordered  to  be 
committed  to  jail  on  a  charge  of  giving 
false  information,  or  unless  they  could  pro- 
vide security  to  the  amount  of  Rupees  200 
each. 

"Thus  far  I  had  acted  on  two  specific 
"  sources  of  information,  viz.,  (1)  on  the  private 
"  information  received  by  me  on  the  23rd  of 
"August,  and  (2)  the  report  of  the  police- 
"  investigation  ordered  by  me  on  the  13th 
"  of  August. 
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"  In  the  meantime,  the  prisoners  had  been 
by  my  orders  from  the  commencement  so  dis- 
posed in  jail  as  to  prevent  that  portion  of 
them,  consisting  of  the  Banerjees  and  their 
dependants,  from  communicating  with  the 
Domes  and  others,  who,  having  been  first 
arrested  as  witnesses,  had  been  afterwards 
committed  to  jail  as  accused  in  having 
aided  and  abetted  the  Banerjees  and  their 
servants. 
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"On  the  30th  of  August  I  received  still 
further  information.  I  was  told  by  a  letter 
from  the  Jailor  that  two  of  the  prisoners, 
viz.,  Madhub  and  Nundo  Dome,  above  men- 
tioned, wished  to  see  me  to  make  a  statement 
to  me.  I  sent  for  the  two  men,  and  re- 
corded the  statement  of  each,  and,  from  in- 
formation therein  received,  I  issued  warrants 
under  Sections  194  and  109  of  the  Penal 
Code  against  Kallee  Sircar,  Hurree  Mooker- 
jee,  Hurroo  Gossain,  Ram  Chund  Chucker- 
butty,  and  Phool  Mohun  Nugdee. 

"  At  the  same  time  warrants  were  issued 
"under  Section  188  of  the  Code  of  Criminal 
"Procedure  against  Khetoo  Dome,  Hurroo 
"  Dome,  and  Anda  Modee,  a  Tamoolee  by 
"  caste,  as  witnesses. 

"  Of  the  above  accused,  Kallee  Sircar,  Phool 
"  Mohun  Nugdee,  and  Hurree  Mookerjee  were 
"  brought  in  custody  on  the  1st  of  September, 
"  Ram  Chund  Chuckerbutty  and  Hurroo  Gos- 
"sain  at  different  times  on  the  6th  of  Sep- 
"  tember. 

"  The  report  made  by  the  officer  to  whom 
"  I  had  issued  orders  on  the  24th  was  dated 
"  the  29th  (Sunday),  and  on  the  following  day 
"  (Monday)  I  received  the  fresh  information 
"  which  led  me  to  issue  the  warrants  of  that 
"  date,  and  which  were  executed  on  the  follow- 
ing day,  viz.,  the  istof  September. 

"At  that  dale  I  had  in  custody  every  one 
"against  whom  a  warrant  had  been  issued, 
"  except  Ram  Chund  Chuckerbutty  and  Hurroo 
"  Gossain, 
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"  This  I  did,  because  I  had  almost  made  up 
my  mind  to  admit  these  last  as  witnesses 
after  all,  considering  their  criminality,  if 
any,  was  the  result  of  the  pressure  and  com- 
pulsion of  the  Banerjees  and  their  servants, 
and  I  wished  to  prevent  the  possibility  of 
the  latter  while  in  jail  tampering  with  the 
former.  The  case  zvas  taken  up  by  me  judici- 
ally on  the  6th  0/ September,  and  the  evidence 
taken  by  me  on  that  day  consisted  of  that 
of  the  four  Domes,  .relations  of  the  assaulted 
Nundo  who  had  carried  him  in  the  doofey, 
and  of  the  keeper  of  the  chuttree  where  the 
party  lodged  after  leaving  Bissenpore." 

But  for  the  Magistrate's  own  statement,  it 
would  seem  hardly  credible  that  a  number  of 
accused  persons  should  have  been  detained  ia 
jail  for  periods  of  time  ranging  from  eight  to 
fourteen  days,  not  only  without  ever  having 
been  confronted  with  theiraccuser,  but  without 
having  been  informed  of  the  particulars  of  any 
charge  made  against  them.  Such  a  proceed- 
ing is  a  violation  of  the  first  principles  of 
justice. 

I  now  proceed  to  show  that  the  steps  taken 
by  the  Magistrate  were  in  direct  contraven- 
tion of  the  rules  laid  down  by  the  Code  of 
Criminal  Procedure. 

■ 

The  Magistrate  assumed  to  act  under  the 
68th  Section,  which  enacts  that,  except  as 
therein  provided,  the  Magistrate  of  the 
district  "may,  without  any  complaint,  rate 
"cognizance  of  any  offence  which  may  come 
"  to  his  knowledge,  and  may  issue  a  summons; 
"or  in  cases  where  a  warrant  may  issue  a 
"warrant  of  arrest  against  the  person 
"  known  or  suspected  to  have  committed  such 
"  offence,  in  the  same  manner  as  if  a  com- 
"  plaint  had  been  made  against  such  person. 

Now,  we  have  seen  that,  according  to  his 
own  statement,  the  Magistrate  issued  ***• 
rants  against  Mohesh  Banerjee,  Poorno 
Banerjee,  and  others  on  charges  of  murder. 

By  Section  68  the  Magistrate  is  only  em- 
powered to  take  cognizance  of  an  offence  tohkh 
may  come  to  his  knowledge.    It  cannot  be  con* 
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ttnded  for  a  moment  that  it  had  come  to  the 
knowledge  of  the  Magistrate  that  the  offence 
of  murder  had  been  committed.  A  gratui- 
tous suspicion  or  a  belief  founded  on  private 
and  secret  information  contained  in  an  anony- 
mous petition  is  not  knoivledge.  Nothing 
can  be  more  unfair  to  the  prisoners  than  the 
mode  in  which  the  Magistrate  has  dealt 
with  the  accusation  they  have  lain  under. 
The  Magistrate  says  distinctly  that  the  orders 
for    the    arrest   of    Mohesh   Banerjee    and 

j  Poorno  Banerjee  were  founded  on  private 
information.  If  that  information  was  a  charge 
or  complaint  against  the  accused,  such  a 
charge  should  only  be  acted  upon  when 
duly  recorded  by  being  reduced  into  writing 
and  signed  by  the  complainant  and  also  by 
the  Magistrate  as  required  by  Section  66. 

It  has  apparently  not  been  so  recorded. 
The  prisoners  have  had  no  access  to  it.  To 
this  hour  they  do  not  know  who  is  their 
accuser,  or  what  is  the  charge  which  he  made 
against  them.  •  In  forwarding  the  record,  and 
in  his  explanation  to  this  Court,  .the  Magis- 
trate only  refers  to  it  as  his  private  inform- 
ation. What  that  information  was,  or  how 
obtained,  he  has  not  thought  fit  to  tell 
us ;  it  is,  in  fact,  from  a  reference  in  a  paper 
in  the  vernacular,  which  we  find  in  the 
record,  that  we  are  led  to  believe  that  the 
private  information  was  contained  in  an 
anonymous  petition. 

The  warrant  which  a  Magistrate  under 
Section  68  is  empowered  to  issue  in  the 
case  of  a  person  suspected  to  have  committed 
an  offence  is  a  warrant  of  arrest  as  described 
in  Section  76  in  Form  B.  This  warrant  simply 
authorizes  the  officer  to  whom  it  is  addressed 
to  apprehend  the  party  charged  or  suspected, 
mand  produce  him  before  Ike  Magistrate.  It  is 
not  a  warrant  of  commitment,  and  does  not 

\  authorize  the  detention  of  the  party  for  any 
longer  period  than  is  necessary  for  his  pro- 
duction before  the  Magistrate.  It  is  the 
duty  of  the  officer  executing  the  warrant  to 
bring  the  party  before  the  Magistrate  as  soon 
as  possible  after  his  apprehension,  when,  as 
the  prisoner  has  been  produced  before  the 
Magistrate,  the  warrant  has  been  fully  obeyed 
and  is  exhausted.  No  one  can  justify  any 
detention  of  the  party  charged  under  that 
warrant  after  he  has  been  produced  before 
the  Magistrate.  If  the  accused  is  to  be 
detained  further,  it  must  be  under  some  fresh 
warrant  or  order,  such  as  an  order  of  remand 
under  Section  224.  A  warrant  for  the 
further  detention  of  an  accused  person 
would  be  a  warrant  of  commitment  under 
Section  222,  directed    to    some    Jailor   or 


other  person  having  authority  to  receive 
and  keep  prisoners.  The  68th  Section  does 
not  authorize  a  Magistrate  to  make  out  a 
warrant  of  commitment.  This  warrant,  which 
must  be  in  Form  C,  must  state  that  the  pri- 
soner is  charged  with  some  particular.offence, 
and  must  show  the  authority  of  the  com- 
mitting officer.  Before  making  out  that 
warrant,  the  Magistrate  must  ascertain  the 
existence  of  a  charge,  as  that  is  a  matter  of 
fact  which  must  be  proved  before  the  Magis- 
trate can  fill  up  the  warrant  in  the  form  pre- 
scribed. He  must  ascertain  the  fact  by  the  evi- 
dence of  witness  or  witnesses,  who  must  be 
examined  on  oath  or  affirmation,  as  required 
by  Sections  43  and  193,  and  in  the  presence 
of  the  accused,  as  required  by  Section  194. 
Before  committing  an  accused  person  to  jail 
otherwise  than  for  mere  temporary  custody, 
as  for  instance  until  the  arrival  of  witnesses 
known  to  be  on  their  way,  or  the  like,  the 
Magistrate  is  bound  to  see  that  upon  the  evi- 
dence some  case  is  made  out  against  the  pri- 
soner, or  that  there  are  reasonable  grounds  for 
believing  that  he  has  been  guilty  of  the 
offence  imputed  to  him. 

If,  after  the  Magistrate  has  commenced  the 
enquiry,  he  thinks  it  necessary  to  defer  the 
examination  or  further  examination  of  wit- 
nesses, he  is  empowered  by  Section  224,  by 
written  order,  to  adjourn  the  enquiry,  and  to 
remand  the  accused  person  for  such  time  as 
may  be  deemed  reasonable,  not  exceeding 
fifteen  days.  In  the  present  case  there  was  no 
question  of  adjournment  of  the  enquiry. 
The  accused  were  not  brought  before  the 
Magistrate  at  all,  nor  was  the  enquiry  com- 
menced until  the  6th  of  September,  which 
was  the  fourteenth  day  after  the  arrest  of  Mo- 
hesh Banerjee,  the  ninth  day  after  the  arrest  of 
Poorno  Chunder  Banerjee,  the  eighth  day  after 
the  arrest  of  the  others ;  and  during  the  whole 
of  that  period  the  above-mentioned  accused 
parties  were  illegally  detained  in  jail  under 
the  warrant  of  arrest. 

I  have  spoken  of  the  illegal  detention  of 
the  accused  Mohesh  Banerjee  and  others.  I 
now  come  to  the  warrants  of  arrest  against 
witnesses.  Under  these  warrants  eleven  or 
more  persons  were  arrested  on  the  28th  and 
the  29th  of  August.  The  warrants  are  in  the 
following  form : "  Koylas  Dome  has  been  cited 
"  as  a  witness :  accordingly  you  are  ordered  to 
•'  seize  the  said  Koylas  Dome,  and  bring  him 
"before  me  without  delay."  It  will  be  seen 
that  they  do  not  state  the  objeel  or  the  ground 
of  the  arrest.  The  Magistrate  supposes  that  he 
was  afting  under  Section  188.  But  Se&ion 
1 88  only  empowers  a  Magistrate  instead  of  issu- 
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ing  a  summons  to  issue  a  warrant  in  the  first 
instance  where  the  Magistrate  sees  reason  to 
believe,  that  is,  after  a  reasonable  enquiry  be- 
lieves, that  the  particular  witness  will  not 
attend  to  give  evidence  without  beingcompelled 
to  do  so.  It  was  never  intended  to  authorize 
a  Magistrate  without  inquiring  to  issue  war- 
rants by  wholesale  in  lieu  of  summonses 
against  persons  "  who  were  understood  by  him 
to  be  able  to  give  evidence"  and  to  shelter 
himself  under  the  pretence  that  they  would 
not  attend. 

A  warrant  under  Seftion  188  would  be  a 
warrant  of  arrest  under  Seftion  76  in  Form  B. 
I  had  occasion  some  years  ago,  in  the  case  of  a 
witness  improperly  arrested  and  put  in  irons, 
to  point  out  that  a  warrant  under  Se&ion  188, 
to  be  good  and  to  be  in  accordance  with  Form 
B,  must  specify  the  special  matter  on  which  it 
proceeds.  (See  I.  Sutherland's  Weekly  Re- 
porter, Criminal  Circular  Orders,  page  7).  A 
warrant  in  Form  B,  the  only  one  the  Magistrate 
has  power  to  issue,  would  simply  order  the  pro- 
duction of  the  witness  before  the  Magistrate, 
whose  duty  it  would  be  to  examine  and  dis- 
charge him  at  once. 

Of  six  of  the  persons  so  arrested  as  wit- 
nesses, Kanai  Gossamee,  Denoo  Sein, 
Madhub  Dome,  Koylas  Dome,  Tara  Chand 
Dome,  and  Madhub  Chuckerbutty,  the  Magis- 
trate says,  when  brought  in  custod}',  after  a 
consideration  of  all  the  circumstances \  which 
seemed  to  show  that  they  had  intentionally 
identified  to  the  police  as  Nundo  Dome  a 
person  who  was  not  Nundo  Dome,  they  were 
ordered  to  be  committed  to  jail  on  a  charge  of 
giving  false  information,  unless  they  could 
provide  security  to  the  amount  of  Rupees 
200  each. 

On  the  principles  which  I  have  already 
stated,  the  committal  appears  to  have  been 
wholly  illegal,  as  it  was  made  by  the  Magis- 
trate without  taking  any  evidence  whatever 
against  the  accused.  The  Magistrate  had 
nothing  before  him  except  the  police-reports, 
and  the  private  information  or  anonymous 
letter  to  which  he  continually  refers. 

On  the  30th  of  August,  Madhub  Dome  and 
Nundo  Dome,  being  sent  for  by  the  Magis- 
trate, gave  him  certain  information.  The 
Magistrate  took  down  their  statements.  But 
their  statements  are  net  made  on  oath  or  in 
the  presence  of  any  of  the  accused  parties. 
Mr.  Grant  says  he  took  down  these  statements 
in  his  executive  capacity,  and  not  in  his  judi- 
cial capacity.  However  that  may  be,  he  acted 
upon  that  information  as  Magistrates^  forth- 
with issued  warrants  for  the  arrest  of  Kallee  > 


Sircar,  Hurree  Mookerjee,  Hurroo  Gossain, 
Ramchund  Chuckerbutty,  and  Phool  Mohan 
Nugdee,  and  at  the  same  time  he  issued  war- 
rants for  the  arrest  of  three  persons  as  wit- 
nesses :  Khetco  Dome,  Hurroo  Dome,  and  1 
Modee  whose  name  the  Magistrate  did  not 
know.  He  describes  him  as  a  Tamoolee  who 
keeps  a  chuttree  at  Bankudoho.  On  the 
1  st  of  September  all  the  persons  suspected  of 
havinglcommitted  offences  (except  Ram  Chnnd 
Chuckerbutty  and  Hurroo  Gossain)  and  nine- 
teen witnesses  had  been  arrested,  and  were 
in  custody.  These  witnesses  were  actually 
detained  in  custody,  under  what  authority  1 
am  wholly  unable  to  understand,  from  the 
several  dates  of  their  arrest,  at  least  until 
the  6th  of  September,  and  many  of  them  till  a 
much  later  date.  Khetoo  Dome,  for  instance, 
was  examined  on  the  29th  of  September. 
The  Magistrate  thinks  that  he  treated  the 
witnesses  with  some  tenderness.  He  sap: 
"  I  might  have  confined  all  these  witnesses 
"  in  jail,  but  I  did  not  do  so.  I  left  them  in 
"comparative  liberty  in  the  police-hoase, 
"  where  there  is  excellent  accommodation  for 
"the  purpose,  subject  only  to  the  survcii- 
"  lance  of  the  police.  Only  three  witnesses 
"  whom  I  had  not  yet  quite  determined  were 
"criminally  implicated  in  the  offences, 
"Madhub  Dome,  Nundo,  his  brother,  about 
"whose  identity  I  had  still  some  doubt, 
"Tara  Chand,  and  Koylas  No.  1,  were  sent 
"  to  jail." 

I  have  already  pointed  out  that  Section  188 
does  not  empower  a  Magistrate  to  commit  1 
witness  in  Form  C. 

Poorno  Chunder  Banerjee  and  others,  in 
the  6th  paragraph  of  their  petition,  complain 
that,  while  they  were  detained  in  custody 
prior  to  the  6th  of  September,  several  peti-* 
tions  were  made  to  the  Magistrate  to  admit 
them  to  bail  without  effect,  and  that  the  order 
of  the  6th  of  September,  allowing  them  to 
be  admitted  to  bail,  was  so  framed  as  to 
preclude  the  possibility  of  the  petitioners 
availing  themselves  of  it. 

Mr.  Grant  says:  "I  have  no  doubt  that 
"  some  verbal  motions  for  admittance  to  bait 
"  were  made  by  the  petitioners'  mookhtears, 
"but  no  wrrittcn  petitions  on  this  sub- 
"ject  were  ever  presented,  and  bail  was 
"  only  refused  by  me  on  the  verbal  motions, 
"because  there  were  reasonable  grounds  fof 
"believing  that  the  crimes  imputed  to  the 
"petitioners  were  such  as  are  not  bailaW* 
"by  law.  Thus,  when  Mohesh  Banerjee 
"and  Poorno  Banerjee,  Mohesh  Gossain 
"  and  Mohabharut  Nugdee,  were  arrested,  roy 
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-information  made  me  reasonably  believe 
that  Nundo  Dome  had  died  of  the  effects 
of  the  beating  which  they  had  given  him, 
wherefore  there  were  reasonable  grounds  for 
believing  that  they  were  guilty  of  murder 
or  culpable  homicide  not  amounting  to 
murder,  which  offences  are  not  bailable. 
Again,  when  Kallee  Sircar,  Hurree  Mooker- 
jce,  Ram  Chund  Chuckerbutty,  and  Phool 
Mohun  Nugdee  were  arrested,  there  were 
reasonable  grounds  for  believing  that  they 
Had  been  guilty  of  abducting  Nundo  with 
intent  secretly  and  wrongfully  to  confine 
him,  and  this  is  not  a  bailable  offence/' 


I  have  already  pointed  out  that  the  Magis- 
trate had  no  right  to  cause  the  detention  of 
the  prisoners  except  under  a  warrant  in 
Form  C,  and  that,  before  he  could  legally  issue 
such  warrant,  it  was  necessary  for  him  to 
cause  the  prisoners  to  be  brought  before  him 
and  take  evidence. 

Had  the  Magistrate  proceeded  in  regular 
course,  the  prisoners  would  have  had  an 
opportunity  of  applying  to  be  admitted  to 
bail,  and  the  Magistrate,  if  he  did  not  find 
it  necessary  to  adjourn  the  enquiry  under 
Section  224,  must  then  have  decided  upon  the 
evidence,  in  accordance  with  the  provisions 
of  Section  412,  whether  the  accused  should 
be  admitted  to  bail  or  not. 

The  petitioners  allege  that,  on  the  6th  of 
September,  the  Magistrate  made  an  order 
that  they  should  be  admitted  to  bail.  The 
petitioners  complain  that  the  amount  of  bail 
required,  which  aggregated  Rupees  96,000,  or 
Rupees  65,000,  besides  their  personal  recogni- 
zances, was  excessive,  and  that  the  order  was 
accompanied  by  conditions  which  rendered 
it  impossible  that  they  should  give  the  re- 
quired bail. 

The  condition  was  as  follows : "  The  sureties 
"  in  each  case  must  be  zemindars  of  the  dis- 
41  trict,  whose  names  as  such  are  borne  in  the 
"  towjee  of  the  Collector,  and  no  one  zemin- 
"  dar  will  be  accepted  as  surety  for  more  than 
"one  of  the  accused,  1.  <?.,  there  must  be 
"  twice  as  many  zemindar-sureties  as  there  are 
"accused."  This  would  make  it  necessary 
that  the  accused  should  find  sixteen  zemin- 
dars to  give  bail  for  them.  The  Judge  upon 
an  application  under  Section  436  reduced  the 
security  required  for  the  appearance  of  the 
accused  from  Rupees  96,000  to  Rupees  6,000. 

We  may  observe  that  the  conditions  that 
the  sureties  should  be  zemindars,  and  that  no 
one  zemindar  should  be  accepted  as  surety 
for  more  than  one  of  the  accused,  throwing 
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unnecessary  difficulties  in  the  way  of  the 
defendants  procuring  bail,  were  illegal,  such 
as  the  Magistrate  had  no  right  to  impose. 

Paragraph  9  complains  that  the  evidence 
of  the  witnesses  taken  on  the  6th  was  not 
legally  recorded,  as  it  was  not  read  over  or 
interpreted  to  them  as  required  by  Sections 
198  and  199. 

The  note  at  the  foot  of  each  deposition  is 
as  follows  :  "  The  above  deposition  was  not 
"  taken  down  with  my  own  hand,  because  I 
"  was  physically  unable  to  do  so,  owing  to 
"the  great  pain  I  am  suffering  from  acute 
"inflammation  of  the  parotid  gland,  but  it 
"  was  taken  down  from  my  dictation  under 
"  my  personal  direction  and  superintendence 
"  and  hearing." 

The  Magistrate  says :  "  Unfortunately  the 
requirements  of  Sections  198  and  199, 
whereby  the  deposition  must  be  read  to  the 
witness  to  be  corrected,  if  necessary,  and  a 
certificate  of  its  having  been  «o  read  over, 
explained,  and  admitted  to  be  correct  by  the 
witness,  was  omitted.  This  occurred  by  pure 
inadvertence  caused  by  the  unusual  mode  of 
procedure  and  by  the  bodily  state  I  was  in. 
I  had  purposely  refrained  from  reading  over 
the  first  witness's  deposition,  meaning  to  re- 
call all  the  witnesses  at  the  end  of  the  sit- 
ting, and  read  over  the  depositions  with  the 
hope  of  saving  time ;  but  at  the  end  of  the 
sitting,  which  was  a  very  late  one,  I  over- 
looked the  matter,  and  thus  the  omission 
occurred." 

I  am  not  called  on  to  decide  whether  the 
omission  to  read  over  the  evidence  to  each 
witness  is  one  by  which  the  accused  were  so 
materially  prejudiced  that  a  commitment  on 
evidence  so  taken  must  necessarily  be  set  aside, 
notwithstanding  the  provisions  of  Section  426. 
I  may  say,  however,  that  I  should  require  to 
consider  the  case  further  before  I  could  fully 
assent  to  the  ruling  on  this  subject  in  Queen 
versus  Issur  Raut,  8  Weekly  Reporter, 
page  63.  In  the  present  case,  if  the  evidence 
to  which  this  objection  applies  be  treated  as 
inadmissible,  there  is  other  evidence  regularly 
taken  on  which  a  commitment  might  be 
rested. 

Paragraph  10  complains  that  the  Magistrate, 
without  notice  to  the  accused,  proceeded  with 
the  enquiry  on  the  6th,  though  requested  by 
the  accused  to  wait  until  the  arrival  of  their 
advocate,  who  was  on  his  way,  but  had  been 
detained. 

Paragraph  11  contains  a  very  serious 
charge  against  the  Magistrate.  The  petitioners 
say  that  the  Magistrate  "considered  it  de» 
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"sirable  that  Mohesh  Gossain  should  be 
"  particularly  identified  by  a  witness  named 
"Nadiar  Chand  Dntt,  and  on  the  6th  of 
"September  1869,  when  taking  the  evidence 
"of  the  said  witness,  and  immediately  after 
"that  part  of  the  evidence  of  that  witness 
"  was  recorded,  in  which  the  witness  said,  '  I 
"do  not  recognize  the  Nugdees,  I  do  not 
"  recognize  the  Domes,  I  recognize  the 
"  gomastah,'  the  Magistrate  rose  from  his  seat, 
"  and  left  the  dais  on  which  the  seat  is 
"  placed,  and  went  to  the  end  of  the  Court- 
"room  where  the  petitioners  were  in  the 
"dock,  and  brought  the  said  witness  with 
"  him  to  the  dock,  and  then  asked  the  witness, 
" '  Do  you  recognize  the  prisoners  ?'  and  in 
"  reply  the  witness  said,  '  No.  '  The  Magis- 
"  trate  then  took  hold  of  the  witness  by  the 
"  neck,  and  pointed  out  the  petitioner  Mohesh 
"  Chunder  Banerjee  to  the  witness,  and  said 
"to  the  witness, '  Is  ihis  Mohesh  Baboo  ?'  and 
"  in  reply  the  witness  said,  '  I  do  not  know.' 
"The  Magistrate  then  pointed  out  the  peti- 
tioner Poornoo  Chunder  Banerjee  to  the 
"witness,  and  said  to  the  witness,  'Is  .this 
"  Poornoo  ?'  and  in  reply  the  witness  said,  \l 
"  do  not  know.'  Then  the  Magistrate  struck 
"  the  petitioner  Mohesh  Gossain  in  the  face, 
"and  said  to  the  witness,  'Is  this  the  man?' 
"and  in  reply  the  witness  said,  'I  do  not 
"  know.'  The  blow  was  given  with  consider- 
able force  by  the  Magistrate,  apparently 
"with  the  intention  of  inducing  the  witness 
"to  identify  the  petitioner  Mohesh  Gossain/' 
The  petitioner  says  that  the  assault  was  wit- 
nessed by  Dr.  Richards,  the  Civil  Surgeon, 
Kartick  Chunder  Banerjee,  Gour  Mundul, 
Nuddiar  Chund  Chuckerbutty,  and  others. 

The  Magistrate  repudiates  with  the  utmost 
indignation  the  charge  that  he  struck  the 
prisoner  while  in  the  dock.  We  are  not 
trying  the  Magistrate  on  the  charge.  But  I 
may  say  that,  for  present  purposes,  I  have  no 
hesitation  in  accepting  the  explanation  of  the 
Magistrate.  He  says:  "I  will  not  here 
"make  any  appeal  to  my  known  character 
"and  disposition  in  disproof  of  such  a 
"monstrous  accusation,  for  I  am  convinced 
"that  those  who  know  me  know  I  could 
never  be  guilty  of  such  an  offence  as  that 
described  by  the  petitioner;  but  I  will  show 
"  plainly  that  this  accusation  has  arisen  from 
a  most  wickedly  colored  and  distorted 
version  of  facts  that  I  admit  did  occur, 
"  and  thus.  The  witness  under  examination 
"was  a  boy  apparently  under  20  years  of 
"age,  evidently  in  a  state  of  great  nervous- 
"  ness,  and  I  know  that  attempts  had  been 
"  made  by  the  accused  to  tamper  with  him. 
"He  gave  bis  evidence  in  a  frightened, 
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"  nervous  manner,  and,  when  asked  if  he  could 
"recognize  any  of  the  persons  who  had 
"  come  to  his  shop,  he  looked  at  the  occupants 
"  of  the  dock,  and  said  he  recognized  only 
"the  gomastah.  He  was  then  taken  down 
"to  the  dock  in  order  that  he  might  point 
"  cut  clearly  the  person  whom  he  recognized. 
"  On  being  taken  to  the  dock,  he  stood  in 
front  of  it,  trembling  and  irresolute,  not 
attempting  to  look  any  of  the  accused 
"  in  the  face.  Seeing  this,  I  went  down  to 
"him,  and  encouraged  him,  and  took  him 
"from  end  to  end  of  the  dock,  and  ex- 
"hibited  each  of  the  accused  to  him  in 
"  turn,  asking  htm  if  this  man  was  one  of 
"those  who  visited  his  shop.  *  *  What  I 
"  did  was  this.  I  went  down  the  dock  from 
"left  to  right.  Mohesh  Banerjee  was  the 
"first  man.  I  put  my  arm  through  the 
"  railing  of  the  dock,  which  is  nearly  six  feet 
"  high,  touched  him  (I  believe  I  laid  my  hand 
"  on  his  shoulder)  in  order  that  the  witness 
"  might  be  certain  of  whom  he  spoke,  and 
"  asked  him,  'Was  this  one  of  the  men  who 
"  visited  your  shop?'  I  did  the  same  to  the 
"next  man  Poornoo,  and  so  on.  But  when 
"I  got  to  Hurree  Mookerjee,  just  as  I  was 
"going  to  bring  him  forward  in  the  same 
"  manner  as  I  did  the  others,  Mohesh  Gossain, 
"who  was  beside  or  rather  behind  him, 
"thrust  himself  forward  in  a  swaggering  and 
"  impudent  manner,  and  hustled  Hurree 
"  Mookerjee  out  of  my  reach.  I  did  not 
"  at  the  moment  suspect  any  motive  for  this 
"  except  insolence,  but  I  did  not  choose  that 
"  he  should  come  forward  till  I  wanted  him. 
"I  pushed  him  aside  or  rather  back,  and 
"  brought  forward  Hurree  Mookerjee,  whom 
"  the  witness  at  once  identified  as  one  of  the 
"  visitors,  &c.  *  *  I  did  not  strike  Mohesh 
"  Gossain  on  the  face.  I  did  not  strike  him 
"  at  all.  But,  as  he  thrust  himself  forward, 
"just  as  1  was  about  to  bring  forward 
"  Hurree  Mookerjee,  I  thrust  him  back,  plac- 
"  ing  my  hand  on  his  shoulder,  and  with  very 
"little  more  force  than  I  had  used  while 
"  bringing  forward  the  other  accused  to  the 
"  witness." 

The  Magistrate"  appeals  confidently  to  Dr. 
Richards,  who  was  in  medical  attendance  on 
him,  and  the  numerous  other  persons  present 
during  the  sitting,  as  to  the  correctness  of  his 
version  of  the  facts,  impugns  the  motive 
of  Mohesh  Gossain  in  bringing  *such  a 
charge  against  him,  and  says  it  was  an 
afterthought  and  concocted  during  his  ab- 
sence in  Calcutta. 

It  certainly  is  a  remarkable  fact  that,  on  the 
first  application  to  this  Court  on  the  5th  of 
October!  not  a  word  was  said  as  to  this  assault 
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But,  accepting  the  Magistrate's  account  of 
the  matter,  we  cannot  but  lament  that  he 
should  have  so  far  forgotten  his  position  as 
to  lay  hands  on  prisoners  standing  in  the 
dock.  This  act  of  imprudence  appears  to 
have  involved  him  in  a  species  of  personal 
contest  with  one  of  those  prisoners.  He  has 
no  right  to  be  surprised  if  the  most  unfavor- 
able construction  is  put  on  his  proceedings  by 
a  prisoner  subjected  to  violence  at  his  hands. 
Taking  his  own  account  of  the  matter,  we 
think  his  conduct  in  laying  his  hands  on  the 
prisoners  in  the  dock  most  censurable. 

The  1 2th  paragraph  complains  that,  on  the 
5th  of  September,  the  Magistrate  impro- 
perly adjourned  the  hearing  without  fixing 
a  day  for  taking  up  the  case  again  as  required 
by  the  224th  Section. 

The  15th  paragraph  of  the  petition  says 
that,  during  the  enquiry  on  the  23rd  of  Sep- 
tember, the  Magistrate  declared  himself  to 
be  the  prosecutor ;  that,  although  directions 
of  the  High  Court  were  shown  to  the  Ma- 
gistrate, directing  that  a  Magistrate  should 
not  regard  himself  as  a  prosecutor,  the  Ma- 
gistrate refused  to  recognize  such  direction 
of  the  High  Court  as  binding  him.  The 
Magistrate  admits  this.  He  says:  "I  did 
"say  I  was  the  prosecutor,  and  that  it  was 
"  impossible  I  should  not  be  such.  1  was  the 
"  chief  executive  authority  in  the  district. 
"  The  prosecution  had  been  instituted  by  my 
"own  action  in  a  very  special  manner  under 
"  Section  68."  The  Magistrate  refers  to  a  case 
(apparently  in  9  Weekly  Reporter  70)  as  one 
in  which  >(  the  High  Court  have  declared 
"that  no  Magistrate,  except  the  initiating 
"  Magistrate,  has  any  jurisdiction  in  cases 
"  commenced  under  Section  68.  There  was 
"  no  Government  or  public  prosecutor,  and, 
"  therefore,  it  was  an  abuse  of  words  to  say 
"I  was  not  prosecutor.  With  regard  to 
"the  High  Court  precedent  shown  me,  I 
"  pointed  out,  first,  that  it  was  an  obiter  die 
"turn  ;  and,  secondly,  that  I  doubted  the  au- 
"  thority  of  the  High  Court  to  adjudicate  on 
"  a  point  of  purely  executive  function." 

The  petitioners  further  charge  that  the 
Magistrate  refused  to  disclose  any  of  the 
facts  connected  with  the  origin  of  the  case 
or  of  the  manner  in  which  it  came  to  his 
cognizance.  Th  e  Magistrate  says : "  It  is  true 
"  that  I  refused  to  disclose  any  of  the  facts 
"  connected  with  the  origin  of  the  case  and 
"  of  the  manner  in  which  it  came  to  my 
"cognizance.  This  is  true.  In  so  refusing 
"  I  only  stood  on  my  rights.  Government 
"  would  soon  become  impossible  if  the  secret 
"  information  and  mode  of  the  enquiry  adopt- 


"ed  in  unearthing  crime  were  liable  to  be 
"  proclaimed  in  open  Court.  A  prosecutor, 
"whether  he  be  a  private  individual  or  a 
"  Government  acting  through  its  police,  puts 
"before  a  Court  of, Justice  its  case  in  the 
"  form  which  seems  best  to  it ;  and  if,  in  that 
"  form,  it  is  not  sufficient  to  vindicate  justice, 
"  the  fault  is  with  the  prosecutor.  It  is  not 
"  for  the  Court  to  command  the  introduction 
"of  matter  which  the  prosecutor  does  not 
"think  fit  to  present  to  it;  much  less  is  it 
"for  the  Court  to  command  or  allow  the 
"  production  of  matter  which  is  by  law  ex- 
"  pressly  disqualified  from  being  put  before  a 
"  Court  of  Justice." 

The  whole  of  this  argument  of  the  Magis- 
trate appears  to  me  to  proceed  in  a  series  of 
misconceptions. 

Mr.  Grant  would  have  done  well  to  bear 
in  mind,  and  I  hope  he  will  never  again 
disregard  the  observation  of  Mr.  Justice 
Trevor,  commenting  on  the  case  of  Sumir- 
uddee  Sheikh  (t  Weekly  Reporter,  Criminal 
Letters,  page  1 2),  that  Magistrates  are  not  pro- 
secutors ;  that  it  is  their  duty  to  investigate 
every  case  thoroughly,  examining  both  sides 
of  every  case.  It  is  a  most  dangerous  thing 
for  a  Magistrate  to  assume  the  character  of  a 
prosecutor.  It  is  most  difficult  for  a  judicial 
officer,  placed  in  such  a  position,  to  pre- 
serve an  attitude  of  perfect  impartiality, 
and  to  avoid  prejudging  accused  or  suspected 
persons.  In  following  up  the  traces  of  crime, 
or  supposed  crime,  the  acuteness  of  the  person 
in  hunting  down  a  criminal  is  taxed  to 
the  uttermost.  No  matter  how  faint  the 
scent,  he  must  follow  the  movements  of  the 
parties  supposed  to  be  guilty.  The  slightest 
circumstances  tending  to  bring  home  the  charge 
of  guilt  to  the  accused  are  full  of  meaning 
for  him.  To  bring  the  accused  parties  to  convic- 
tion is  a  cause  of  triumph — perhaps  involun- 
tary triumph,  but  it  is  success.  To  fail,  to  al- 
low them  to  escape,  is  to  be  thwarted  and  beat- 
en. How  different  is  this  spirit  from  the 
calm  impartiality  with  which  it  is  the  duty 
of  a  Magistrate  to  conduct  his  investigation. 
But  it  is  in  the  spirit  of  a  prosecutor,  zealous 
to  secure  a  conviction,  that  Mr.  Grant  has  con- 
ducted this  case.  He  has  taken  it  up,  and 
pursued  it  as  a  detective  policeman  might 
have  done.  I  shall  endeavour  to  show  else- 
where that  Mr.  Grant  is  mistaken  in  supposing 
that  he  alone  could  proceed  with  the  case. 

Mr.  Grant's  notion  that  he  was  at  liberty  to 
keep  back  the  knowledge  of  the  contents  of  the 
anonymous  petition,  or  whatever  else  his  pri- 
vate information  consisted  df,  is  most  extra- 
ordinary. It  may  be  true  that  witnesses  cannot 
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be  examined  as  to  information  given  by  them  to 
the  Government  for  the  discovery  of  offenders. 
But  the  rule  is  apparently  one  founded  on  rea- 
sons of  State  policy,  and  is  one  of  very  limited 
application.  1  am  not  aware  that  it  has  ever 
been  held  to  extend  to  ordinary  prosecutions, 
to  any  case,  in  fact,  in  which  the  Government 
is  not  directly  concerned,  as  it  is  in  offences 
against  the  State  or  prosecutions  for  breach 
of  revenue-laws.  It  is  wholly  inapplicable 
when  the  information — not  merely  informa- 
tion privately  communicated  to  the  Govern- 
ment to  be  used  or  acted  upon  as  the  Govern- 
ment or  the  prosecutor  may  think  fit,  which 
they  may,  perhaps,  never  bring  forward  in  a 
Court  of  Justice — has  been  communicated 
to  a  Magistrate,  and  acted  upon  by  him  in  his 
capacity  as  Magistrate — when  such  informa- 
tion has  formed  the  ground  of  orders  and  war- 
rants under  which  the  party  asking  the  question 
has  been  deprived  of  his  liberty — when  the 
questions  are  these :  With  what  am  I  charged  ? 
Who  is  my  accuser?  What  does  he  say 
against  me  ?  Why  have  you  imprisoned  me  ? 

The  Magistrate  writes : "  For  the  satisfaction 
"  of  the  High  Court  I  do  not  mind  informing 
"  them,  though  I  am  in  no  way  bound  to  do 
"  so.  that  my  statement  had  reference  to  a 
"  petition  to  the  Government  of  Bengal,  in 
"  which  the  Banerjee  family  of  Ojoodhia  were 
"  accused  of  more  than  one  specific  crime, 
"  amongst  them  being  those  the  subject  of 
"  this  prosecution,  viz.,  the  assault  on  Nundo 
"  Dome  and  his  subsequent  abduction  from 
"  the  custody  of  the  police.  This  petition 
"  was  forwarded  to  me  for  disposal  through 
"  the  Commissioner  of  the  Division." 

The  Magistrate  is  greatly  mistaken  if  he 
thinks  that  he  is  at  liberty  to  issue  a  warrant 
of  arrest,  detain  the  party  arrested  for  a  con- 
siderable time  under  the  warrant,  and  then 
keep  back  from  the  High  Court,  whose  duty 
it  is  to  superintend  the  proceedings  of  all 
inferior  Courts,  the  materials  which  formed 
the  ground  of  such  arrest  and  detention. 

We  think  that,  in  justice  to  the  petitioners, 
we  are  bound  to  call  for  this  petition,  and  to 
direct  that  it  be  placed  with  the  record,  so 
that  the  accused  may  have  free  access  to  it 
for  the  purposes  of  their  defence  or  otherwise ; 
and  we,  therefore,  order  the  Magistrate  forth- 
with to  send  up  the  petition  referred  to  by 
him  with  any  other  material  on  which  the 
warrants  of  arrest  or  any  of  them  were  based, 
or  on  which  the  Magistrate  acted  in  refusing 
verbal  or  other  applications  for  bail. 

In  the  1 8th  paragraph  the  petitioners  com- 
plain that  persons  arrested  as  accomplices 
were  examined  as  witnesses  without  a  pardon 


having  been  tendered  to  them.  But  we  see 
no  reason  to  think  that  the  Magistrate  was 
wrong  in  so  examining  the  witnesses. 

In  the  20th  paragraph  they  state  that  the 
Magistrate  refused  to  allow  a  witness,  Sreeram 
Bagchee,  a  police-constable,  to  be  cross- 
examined  as  to  the  contents  of  a  report  made 
by  him  on  the  9th  of  August. 

The  Magistrate  refers  to  Section  155,  and 
says  :  "  Nothing  is  more  clear  than  that  the 
report  of  a  policeman  is  not  evidence  except 
against  the  writer."  The  reports  of  police- 
men may  not  be  evidence  of  the  facts  staled 
therein,  but  they  may  be  evidence — and  very 
strong  evidence — to  contradict  or  explain  the 
policeman's  evidence  as  given  before  the 
Magistrate  ;  and  an  accused  party  has,  there- 
fore, a  clear  right  to  cross-examine  the  police- 
man as  to  the  contents  of  such  report,  and  to 
call  for  its  production,  if  he  thinks  it  neces- 
sary, to  put  it  in  for  the  purpose  of  contradict- 
ing or  discrediting  the  evidence  given  by  the 
policeman  in  Court.  We  mention  this  par- 
ticularly, because  the  Magistrate  says  he  "  did 
the  same  in  many  instances." 

The  22  nd  paragraph  alleges  that,  on  the 
2nd  of  October,  the  Magistrate  asked  Kallee 
Sircar,  Hurree  Mookerjee,  Hurroo  Gossain, 
Ram  Chund  Chuckerbutty,  and  Phool  Mohon 
Nugdee  whether  they  wished  to  examine  any 
witnesses  for  their  defence  before  him,  to  which 
they  replied  that  they  did  not.  Upon  this 
the  Magistrate,  in  pursuance  of  the  provisions 
of  Sections  233  and  239  of  the  Code  of  Cri- 
minal Procedure,  prepared  charges  against  the 
accused  under  the  1431'd,  146th,  186th,  201st, 
341st,  and  365th  Sections  of  the  Indian  Penal 
Code  ;  the  charges  were  read  over,  and  a  ccpy 
furnished  to  the  prisoners.  The  copy  so  fur- 
nished contained  the  usual  order  that  the  pri- 
soners should  be  tried  byjthe  Court  of  Session 
on  the  said  charges. .  In  pursuance  of  the 
provisions  of  Se&ion  227,  the  last-mentioned 
parties  were  required  at  once  to  give  a  list  of 
witnesses  whom  they  might  wish  to  be 
summoned  to  give  evidence  on  their  trial 
before  the  Court  of  Session.  The  parties 
gave  in  a  list  of  witnesses  in  writing. 

Mr.  Grant  says :  "  I  then  asked  the  Counsel 
'for  the  accused  whether  he  wished  these 
"  witnesses  to  be  summoned  and  examined 
u before  me.  He  said,  'No;'  that  he  only 
"required  their  attendance  to  give  evidence 
11  before  the  Sessions  Court." 

Mr.  Grant  adds :  •'  I  then  exercised  my 
discretion  under  Settion  207  of  the  Code 
to  summon  these  witnesses  to  appear  and 
give  evidence  before  me,    /  did  this  in  order 
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"that  I  might  prevent  the  concoction  of  a 
"false  defence.  This  order  was  passed  de- 
"  signedly  under  Section  207,  but  it  might 
"  also  have  been  referred  to  Sections  201  and 
"367  as  extended  by  Section  380 A  of  Act 
"VIII.  of  1869,  both  of  which  Sections  allow 
"  a  Magistrate,  in  any  stage  of  a  judicial  pro- 
"  ceeding,  to  summon  and  examine  any  wit- 
"  ness  whose  evidence  he  shall  consider 
"  essential  to  the  case." 
.  On  the  4th  of  October,  the  petitioners  or 
their  Counsel  applied  to  the  Sessions  Judge 
to  send  up  the  case  to  the  High  Court  under 
Section  434.  Mr.  Grant  attended  before  the 
Judge,  and  explained  that  he  had  passed  no 
final  orders.  The  Judge  says  : "  The  Court  is 
"  of  opinion  that,  if  any  commitment  has  been 
"  made,  the  Magistrate  has  passed  a  final 
"  order  which,  under  Section  434,  may  be 
"referred  to  the  High  Court.  It  is  very 
"  desirable  that,  where  a  party  has  been 
illegally  committed,  he  should  not  necessari- 
ly be  brought  to  trial/'  The  Judge,  how- 
ever, refused  to  interfere  on  the  ground  that 
no  final  order  for  commitment  had  been  made. 

Now,  we  desire  to  observe  that,  after  mak- 
ing an  order  that  the  accused  person  shall 
be  tried  by  the  Court  of  Session,  and  after 
the  accused  person  has  given  in  the  list  of 
witnesses  whom  he  may  wish  to  be  summoned 
to  give  evidence  on  his  trial  before  the  Court 
of  Session,  the  Magistrate,  subject  to  the 
provisions  of  Section  228,  is  bound  to  sum- 
mon the  witnesses  to  appear  before  the  Court 
before  which  the  accused  person  is  to  be  tried — 
that  is,  the  Court  of  Session.    The  language 
of  the  227th  Section  is  imperative.    There 
is  nothing  in  that  Section  which   leaves  it 
open  to  a  Magistrate  to  prevent  a  prisoner 
from  reserving  his  defence  for  the  Court  of 
Session.    It  is  evident  that  in  many  instances 
it  might  be  a  great  hardship  on  prisoners 
to  compel  them  to  di&lose  their  defence,  per- 
haps before  they  have  had  time  to  ascertain 
by    what    evidence    they    may  be  able  to 
support  it. 

The  207th  Section  is  relied  on  by  the  Ma- 
gistrate. It  has  no  application  to  the  case 
before  us.  The  marginal  abstract  shows  very 
clearly  what  it  means,  viz.,  that  it  gives  a 
discretion  to  the  Magistrate  to  take  evidence 
for  the  defence ;  the  evidence  of  witnesses 
offered  on  behalf  of  the  accused  party.  Here  no 
witnesses  were  offered  to  the  Magistrate  on  be- 
half of  the  accused.  Sections  201  and  367,  as 
extended  by  Section  380A  of  Act  VIII.  of  1 869, 
are   equally   inapplicable.    The   Magistrate 


defence,  or  that  of  any  one  of  such  witnesses 
essential  to  the  enquiry  as  spoken  of  in 
Section  201,  or  to  the  just  decision  of  the 
case  as  mentioned  in  Section  367.  Mr.  Grant 
says  he  "  asked  the  Advocate  for  the  accused 
"whether  the  accused  wished  to  have  their 
"  witnesses  heard  in  defence  before  me.  He  re- 
" plied  that  he  reserved  his  defence  for  the 
"  Court  of  Session.  I  then  immediately  passed 
"the  order  for  their  examination  under  Sec- 
tion 207 ;"  and  elsewhere  he  says :  "I  did 
"  this  in  order  to  prevent  the  concoction  of  a 
"false  defence."  Elsewhere,  again,  the 
Magistrate  says  :  "  1  recorded  an  order  under 
"Section  207,  requiring  these  witnesses  to 
"  appear  on  the  6th  of  October,  my  object  be- 
">  ing,  by  requiring  their  immediate  presence/ 
"to  prevent  what  was  otherwise  certain  to 
"  happen — the  concoction  of  a  story  for  the 
"defence." 

The  fact  is  that  the  Magistrate  had  made 
up  his  mind  of  the  guilt  of  the  accused,  ana* 
his  object  was  simply  to  disable  the  defendant- 
in  any  attempt  to  put  forward  a  defence  be- 
fore the  Court  of  Session,  which  he  chose  to 
assume  would  be  a  false  defence.  That  is 
shown  clearly  by  the  manner  in  which  he 
dealt  with  the  witnesses  when  brought  before 
him  in  obedience  to  the  summonses. 

On  the  9th  of  October,  the  mookhtears  of 
the  accused,  alleging  as  a  reason  the  absence 
of  Counsel  for  the  accused,  declined  to  examine 
the  witnesses. 

The  Magistrate  then,  professing  to  exercise 
the  power  given  to  him  by  the  367th  Section, 
seems  to  have  asked  the  two  first  witnesses 
if  they  knew  why  they  were  summoned  as 
witnesses.  The  question  is  not  recorded,  but 
the  answer  of  the  first  witness,  Mr.  Corish,  is  : 
"  I  do  not  know  why  the  accused  have  men- 
tioned me  as  a  witness  in  their  defence. 
"I  am  not  personally  cognizant  of  any  as- 
"sault,  &c,  committed  by  the  accused." 
Mr.  Weatherall's  deposition  commences  by 
a  similar  statement.  No  questions  were  put 
by  the  Magistrate  to  any  of  the  other  wit- 
nesses summoned. 

There  are  two  circumstances  which  to  some 
extent  explain  Mr.  Grant's  delay  in  taking  up 
the  case.  He  says  that  "from  the  19th  of 
"  August  I  was  suffering  from  inflammation 
"of  the  parotid  gland  ending  in  an  abscess, 
"  causing  me  excruciating  pain,  such  as  made 
"it  quite  impossible  for  me  to  attend  to 
"any  but  the  most  routine  work,  and  that 
"at   my   own   house.    The   disease   conti- 


does  not  pretend  to  say  that  he  considered    "  nued  with  such  virulence  that,  on  Sunday, 
the  evidence  of  the  witnesses  named  for  the   "the  5th  September,  I  was  advised  to  go 
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"  to  Calcutta  to  undergo  an  operation.    Ac- 
cordingly,  I   arranged   my  departure   for 
"  the  night  of  the  next  day  (Monda>)  express- 
"  ly  that  I  might  attend  Court  that  day,  and 
"  hear  and  dismiss  all  the  chief  witnesses  in 
"  the  case  who  had  then  been  nearly  a  week 
"in  attendance.    During  the  whole  period, 
"from  the   20th  of  August  to  the   5th  of 
"  September,  I  had  been  able  to  attend  office 
"only  a  few  days,  and  then  with  the  great- 
"  est  difficulty,  and  only  to  dispose  of  the  most 
"urgent  business.    The  6th  September  was 
"the  most  critical  day  of  the  disease,  the 
"twelfth  day  of  the  abscess,  and  nothing 
"but  the  absolute  necessity  of  hearing  the 
"case  made  me  attend   Court.  *  *   *    It 
"  was  necessary  for  me,  if  the  crime  com- 
"  mitted  by   the    accused    was    not    to   be 
"permitted  to  go  unpunished,  to  take  up 
"the  case  on  trie    6th  of    September,  al- 
though my    state  of   pain   was    such  as 
"almost  to  unfit  me  for  work.  *  *  *  For 
"the    previous    three    weeks    I    had    only 
"on  an  average  three  hours'  sleep  in  the  24, 
"though   I  had,  especially    latterly,  taken 
• "  largely  of  opiates  and  such  like  anodynes. 
"During  the  judicial  sitting  in  open  Court 
"  on  the  6th,  1  had  about  a  dozen  successive 
"  poultices  applied.    The  abscess  burst  about 
*  "  two  hours  after  my  leaving  Court.    It  was 
"operated  upon  the  next  day  in  Calcutta  by 
"Dr.  Fayrer,  and  I  remained  in  Calcutta  a 
"week  in  Dr.  Fayrer's  hand." 

Next,  the  Magistrate  supposes  that,  having 
originally  taken  up  the  case,  he  could  not 
make  it  over  for  trial  to  any  other  Judicial 
Officer.    No  doubt,  he  could  not  do  so  under 
the  provisions  of  Section  36.    But  It  seems 
to  me  clear  that,  though  a  Magistrate  has 
originated  proceedings  so  far  as  to  issue  a 
warrant  of  arrest,  he  may  decline  to  proceed 
further  with  the  case,  and  direct  that  the  party 
injured  or  a  police-officer  should  proceed, 
or  he  may  himself  proceed  in  the  usual  way  by 
complaint  under  Section  66,  before  any  other 
Magistrate  having  jurisdiction  to  receive  such 
complaint.     Suppose,  instead  of  inflamma- 
tion of  the  parotid  gland,  the  Magistrate,  after 
the  issue  of  a  warrant  under  Section  48,  had 
a  paralytic  stroke  which  incapacitated  him 
altogether  from  work — could  it  be  said  that  the 
prisoner  must  go  free  because  no  other  Magis- 
trate could  take  up  the  case  ?  Again,  suppose 
a  .Magistrate  were  to  issue  a  warrant  under 
Section  68  to  apprehend  a  person  for  receiv- 
ing stolen  goods,  and  it  should  turn  out  that 
the  goods  were  the  property  of  the  Magis- 
trate himself ;  or  suppose  the  warrant  was  to 
apprehend  a  person  for  robbery  or  murder, 
ind  it  should  turn  out  that  the  person  robbed 
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or  murdered  was  the  wife  or  son  of  the 
Magistrate — there  is  no  ground  for  contend- 
ing that,  under  Section  68,  the  Magistrate  must 
act  in  a  case  in  which  he  finds  himself  to  be 
an  interested  party.  Nor  do  I  think  he  is 
bound  to  proceed  in  any  case  in  which  he  finds 
it  necessary  to  take  upon  himself  the  office 
of  an  active  prosecutor.  The  Magistrate 
considered  that  there  was  a  ruling  of  the 
High  Court  in  support  of  his  view. 

The  Magistrate  has  allowed  himself  to  be 
carried  away  by  misdirected  zeal  in  his  efforts 
to  secure  the  conviction  of  the  parties  whom 
he  most  firmly  believed  to  be  guilty,  and  his 
judgment  may,  no  doubt,  for  the  time  have 
been  impaired  by  the  great  bodily  suffering 
which  he  was  undergoing  while  the  case 
was  pending  before  him. 

There  is  no  doubt  that,  in  the  condition  in 
which  the  Magistrate  was,  after  taking  some 
formal  evidence  in  each  case,  he  might  have 
remanded  the  several  prisoners  under  Section 
244,  till  he  was  in  a  condition  to  proceed 
with  the  case.  But  for  his  illness  and  the 
misconception,  as  to  which  the  Magistrate 
I  appears  to  have  labored,  as  to  his  duties  after 
having  instituted  a  prosecution  under  Section 
68,  I  should  have  thought  it  necessary  to 
remark  still  more  severely  on  the  proceed- 
ing of  the  Magistrate. 

The  order  for  the  commitment  of  Kallee 
Sircar,  Hurree  Mookerjee,  Hurroo  Gossain, 
Ram  Chund  Chuckerbutty,  and  Phool  Mohua 
Nugdee,  appears  to  be  regular  and  formal. 
Having  made  that  order,  the  Magistrate  had 
no  power  to  recall  it.     I  have  gone  through 
the  depositions,  and,  though  I  do  not  express 
any  opinion  as  to  the  guilt  of  the  parties 
charged,  I  cannot  say  that  there  is  not  evi- 
dence on  the  record  to  justify  the  commit- 
ment. If  that  commitment  had  been  complete, 
and*  the  case  had  been  transmitted  to  the 
Court  of  Session,  I  should  have  felt  great  diffi- 
culty in  saying  that  it  should  be  quashed.  Bat, 
as  I  am  by  no  means  certain  that  the  Magistrate 
would  have  proceeded  to  commit  the  accused 
on  the  evidence  as  it  stands,  if  his  mind  had 
not  been  influenced,  and  his  judgment  warped  j 
by  impressions  derived  from  his  persona!  in- 
formation ;  as  there  are  questions  which,  in  the 
interests  of  justice,  ought  to  have  been  potto 
witnesses  examined  for  the  prosecution  before 
the  accused  were  committed  on  the  principal 
charge,  particularly  a  question  to  the  Deputy 
Magistrate  of  Gurbetta  as  to  whether  or  not  he 
could  recognize  Nundo  Dome  as  the  man  who 
appeared  before  him ;  and  as  Mr.  Grant  him- 
self treated  the  enquiry  as  not  concluded  by 
summoningand  issuing  warrants forthe  attend- 
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ance  of  witnesses  after  drawing  up  the  charge 
at  the  foot  of  which  is  the  order  for  commit- 
ment, I  think  the  Court  is  not  bound  to  do 
anything  to  carry  out  that  order.  I  do  not 
feel  myself  bound  to  send  back  the  case  to 
Mr.  Grant,  in  order  that  he  may  complete  the 
commitment,  issue  the  summonses  to  the  wit- 
nesses, and  transmit  the  record  to  the  Court 
of  Session. 

From  the  manner  in  which  the  investiga- 
tion has  been'conducted,  and  the  state  of  anta- 
gonism in  which  Mr.  Grant  has  placed  him- 
self as  regards  some  "of  the  accused,  I  think 
that  it  would  not  be  satisfactory  that  the  case 
should  proceed  further  before  him.  I  think 
that  the  Government  of  Bengal  should  be  re- 
quested to  depute  a  Magistrate  from  Burdwan 
or  some  other  adjoining  district  to  take  up 
the  case.  Should  the  Government  think  fit 
to  depute  a  Magistrate  for  this  purpose,  an 
order  will  issue  that  the  cases  be  transferred 
for  trial  before  such  officer.  Should  there  be 
a  difficulty  as  to  the  deputation  of  a  Magis- 
trate for  this  purpose,  the  case  will  be  trans- 
ferred to  the  Court  of  the  Magistrate  of  Burd- 
wan. In  either  case,  the  Magistrate  will,  of 
course,  take  up  the  case  afresh  from  the 
commencement.  If  any  of  the  prisoners  are 
committed  for  trial  to  the  Court  of  Session, 
the  Magistrate  will,  of  course,  commit  them 
for  trial  before  the  Sessions  Judge  of  West 
Burdwan. 

Kemp^y. — The  four  prayers  of  this  applica- 
tion, as  stated  by  the  learned  Counsel  for  the 
petitioners,  are — 

/*/.— That  this  Court  will  see  fit  to  quash 
the  order  of  the  Magistrate  of  Bancoorah, 
directing  the  accused  Poorno  Chunder, 
Mohesh  Goshamee,  and  others,  to  be  put  upon 
their  trial  before  the  said  Magistrate. 

2nd. — That  this  Court  will  see  fit  to  quash 
the  order  of  the  said  Magistrate,  directing  the 
commitment  to  the  Sessions  Court  of  Kallee 
Sircar  and  others* 


3rd. — That  the  whole  case,  supposing  there 
be  any  evidence  upon  which  to  go  to  trial, 
be  transferred  to  another  Magistrate. 

4th. — That  this  Court  will  see  fit  to  refer 
the  whole  case  to  His  Honor  the  Lieutenant- 
Governor  of  Bengal,  with  the  view  to  the 
removal  of  Mr.  J.  P.  Grant  from  the  office 
of  Magistrate  of  Bancoorah. 

I  concur  generally  in  the  remarks  made 
in  the  elaborate  judgment  of  Mr.  Justice 
Norman.  It  is  to  me  clear  that  the  Deputy 
Magistrate  before  whom  the  case  first  came 
saw  no  ground  for  proceeding  against  the 
accused. 

The  Magistrate  admittedly  acted  upon  pri- 
vate information.  He  has  not  been  candid 
enough  to  disclose  the  source  of  his  informa- 
tion^ but  on  reading  over  the  vernacular 
papers  I  accidentally  came  upon  a  perwan- 
nah  addressed  by  Mr.  Grant  to  a  subordi- 
nate officer,  from  which  it  appears  that  Mr. 
Grant  acted  upon  information  conveyed  by 
an  anonymous  petition. 

The  accused  were  not  even  informed,  as 
they  most  certainly  ought  to  have  been,  of 
the  nature  of  the  charge  made  against  them, 
nor  of  the  source  of  the  "  knowledge  "  upon 
which  the  Magistrate  professed  to  act.  Some 
of  the  accused — highly  respectable  men — ► 
were  kept  for  many  days  in  confinement 
upon  a  charge  originating  in  an  anonymous 
petition.  Their  applications  to  be  admitted 
to  bail  were  met  by  a  demand  for  bail  to  an 
extent,  and  under  such  extraordinary  condi- 
tions, as  to  amount  to  a  positive  denial  of 
justice. 

The  grave  illegalities  and  irregularities  in 
the  proceedings  of  the  Magistrate  have  been 
pointed  out  by  Mr.  Justice  Norman.  I  am 
of  opinion  that  the  ends  of  justice  require 
that  the  order  of  the  Magistrate,  directing 
the  accused  to  be  put  upon  their  trial  before 
him,  should  be  quashed ;  further  that  the  order 
of  commitment  for  the  reasons  given  by  Mr. 
Justice  Norman  must  also  be  set  aside. 
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The  whole  case  has  not  been  tried  in  a 
fair  and  proper  manner.  There  may  be  evi- 
dence (if  credible)  warranting  a  commitment, 
but  I  am  clearly  satisfied  that  this  evidence 
must  be  taken  de  novo  by  another  officer; 
and  for  this  purpose  I  would  direct  the 
transfer  of  the  case  to  the  file  of  the  Magis- 
trate of  East  Burdwan.  This  officer  ought, 
in  my  opinion,  to  be  instructed  to  take  up 
the  case  and  to  try  it,  and,  if  necessary,  to 
commit  the  accused  to  the  Sessions  Judge  of 
the  same  district.  I  understood  the  learned 
Counsel  during  the  argument  to  say  that  he 
would  not  press  for  a  reference  to  His  Honor 
the  Lieutenant-Governor  of  Bengal,  if  this 
Court  passed  orders  for  the  transfer  of  this 
case  from  the  file  of  the  Magistrate,  of  Ban- 
coorah.  But  for  this  I  should  have  con- 
sidered it  my  duty  to  refer  the  whole  pro- 
ceedings of  the  Magistrate  of  Bancoorah, 
which  I  consider  to  have  been  illegal,  arbitra- 
ry, and  unjust,  for  the  orders  of  His  Honor. 

'  I  concur  with  Mr.  Justice  Norman  in 
thinking  that  the  Government  of  Bengal 
should  be  addressed  with  the  view  of  obtain- 
ing orders  for  the  deputation  of  the  Magis- 
trate of  East  Burdwan  or  other  competent 
officer  to  try  this  case.  It  would  be  very 
harassing  to  the  witnesses  in  the  case,  who 
reside  in  West  Burdwan,  to  direct  them  to  ap- 
pear before  the  Magistrate  of  East  Burdwan. 


The  nth  January  1870. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Corroboration— Confession. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Durbaroo  Dass  Sirdar  and 

others. 

Committed  by  the  Magistrate \  and  tried  by  the 
Commissioner  and  Sessions  Judge  of  Cooch 
Behar,  on  a  charge  o/dacoity. 

The  confession  of  one  prisoner  cannot  be  used  as 
corroborative  evidence  against  another  prisoner. 

Corroboration  as  to  the  details  of  the  crime,  with- 
out corroboration  as  to  the  person  of  the  accused,  is 
worthless. 

Markby,  J. — In  this  case  nine  prisoners 
have  been  convicted  of  dacoity. 


The  evidence  on  whidh  the  prisoner  Dur- 
baroo has  been  convicted,  as  stated  by  the 
Commissioner,  is  that  of  the  informer  (Bhoole) 
and  his  witness  Goberdhun,  corroborated  by 
the  confessions  of  the  prisoners  Modhoo  and 
Ratee.  It  also  appears  that  the  Commissioner 
relies  on  the  fact  that,  as  to  the  details  of  the 
occurrence,  though  not  as  to  the  person  of 
the  prisoner,  the  informers  are  corroborated 
by  other  witnesses. 

Throughout  this  case  the  Judge  has  treated 
Goberdhun  and  Bhoole  as  persons  whose  evi- 
dence must  be  corroborated.  In  this  we  think 
he  is  right.  Indeed,  there  are  special  reasons 
why  corroboration  is  necessary  in  this  case.    . 

But  we  must  entirely  disagree  wuh  the  } 
Commissioner  in  thinking  there  is  any  reliable 
corroboration.  It  was  absolutely  illegal  to  re* 
fer  to  the  confessions  of  other  prisoners  for  this 
purpose.  And,  as  has  been  frequently  pointed 
out,  corroboration  as  to  the  details  of  the  crime 
without  corroboration  as  to  the  person  of  the 
accused  is  worthless.  (See  Roscoe,  Criminal 
Evidence,  p.  123.)  The  conviction  of  this 
prisoner  must  be  reversed. 

The  Commissioner  states  that  the  evidence 
against  Bhochuck  is  the  same  as  against  Dur- 
baroo, and  thisconvidion  must,  therefore,  also 
be  reversed. 

The  case  of  Shakaloo  stands  on  a  different 
ground.  There  is  in  the  evidence  as  to  the 
wound  over  the  eye  a  dired  corroboration 
as  to  the  person  of  this  prisoner.  This  con- 
viction will  stand. 

The  case  against  Dholla  and  Kantee  Dass 
is  precisely  the  same  as  that  against  Durbaroo, 
and  they  must  be  also  acquitted. 

Modhoo  and  Ratee  Ram  have  confessed,  and 
their  confession  is  sufficient  to  establish  their 
guilt.    These  two  convidions  will  stand. 

The  case  against  Hemai  and  Shookhee  is 
weaker,  if  anything,  than  that  against  Dur- 
baroo and  the  others  whose  convidions  we 
have  quashed.  These  two  convidions  mast 
also,  therefore,  be  reversed. 
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The  12th  January  1870. 


Present : 


The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

"  fudges. 

Procedure— Defence— Section  372,  Code  of 
Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Assanoollah. 

Commiited  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Chittagong,  on  a 
charge  of  dishonestly  using  as  genuine  a 
forged  document. 

Under  Section  372  of  the  Code  of  Criminal  Proce- 
dure^ an  accused  shouFd  be  called  upon  to  enter  upon  his 
defence,  and  to  produce  his  evidence  when  the  case  for 
the  prosecution  has  been  brought  to  a  close.  Where, 
therefore,  one  witness  for  the  prosecution  was  re-called 
after  the  prisoner  had  made  his  defence,  and  the  prisoner 
had  no  opportunity  of  calling  evidence  with  reference 
to  the  evidence  of  that  witness,  the  High  Court  quashed 
the  conviction,  and  ordered  a  new  trial. 

Norman,  J. — The  prisoner  has  been  tried, 
convicted,  and  sentenced  to  two  years'  rigor- 
ous imprisonment  with  fine  for  the  forging 
of  a  copy  of  a  solehnamah.    He  appeals. 

The  evidence  shows  that,  in  a  proceeding 
in  the  Magistrate's  Court,  a  solehnamah  was 
filed;  that  on  the  16th  of  October  1863  the 
prisoner  took  from  the  Magistrate's  Court 
a  copy  of  a  solehnamah  duly  authenticated 
by  the  Head  Clerk  of  the  Court ;  that,  in 
a  suit  by  the  prisoner  against  one  Alif  Khan, 
the  prisoner  produced  this  solehnamah  be- 
fore the  first  Moonsiff  of  Chittagong  on  the 
r8th  of  March  1868.  The  solehnamah,  as 
it  now  stands,  has  been  altered  by  the  addi- 
tion of  a  list  of  d&gs  at  the  foot  of  it.  But 
in  the  first  instance  no  evidence  was  given 
as  to  its  condition  when  produced  by  the 
prisoner  in  the  Mofussil  Court.  Upon  the 
evidence  as  taken  for  the  prosecution,  before 
the  prisoner  entered  on  his  defence,  there 
was  a  defect  of  proof,  first,  as  to  the  person 
by  whom,  and,  secondly,  as  to  the  purpose 
for  which,  the  alteration  had  been  made. 

The  prisoner  was  called  upon  to  make 
bis  defence.    He  did  so,  and  called  witnesses. 

After  the  examination  of   the   witnesses 
for  the  defence,  the  Sessions  Judge  re-called 
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the  Moonsiff  and  examined  him.     The  Moon- 
siff then  identified  £he  plaint  in    the  suit 
against  Alif  Khan  as  having  been  filed  by 
the  prisoner.    He  proved  that  the  altered 
copy  of  the  solehnamah  was  filed  in  his  Court 
by  the  prisoner ;  that,  when  so  filed  by  him, 
it  contained  the  list  of  digs  at  foot.    He  prov- 
ed that,  in  his  decision,  he  referred  to  the 
list  of  digs  written  at  the  foot  of  the  copy 
of  the  solehnamah  as  corresponding  with  the 
digs  mentioned  in  the  plaint.    Had  this  evi- 
dence been  given  in  the  first  instance,  be- 
fore the  prisoner  entered  on  his  defence  or 
called  his  witnesses,  it  seems  to  me  that  it 
might  have  been  sufficient  to  show  that  the 
prisoner  dishonestly  used  a  false  document 
purporting  to  be  made  by  a  public  servant 
in  his  official  capacity,  with  intent  to  support 
his   claim,  though  it  would  perhaps  have 
been  more  satisfactory  if  the  evidence  had 
been  a  little  more  full,  and  the  records  in  the 
former  litigation  had  been  put  in  to  show  the 
position  of  the  parties  and  the  objeft  which 
the  prisoner  had  in  view  in  using  the  fictitious 
solehnamah.    But  by  Seftion  37a  the  pri- 
soner is  to  be  called  upon  to  enter  upon  his 
defence,  and  to  produce  his  evidence  when 
the  case  for  the  prosecution  has  been  brought 
to  a  close.    In  the  present  case,  the  prisoner 
has  had  no  opportunity  of  making  a  defence 
or  calling  evidence  with  reference  to  the 
evidence  of  the  Moonsiff  given  by  him  when 
re-called  after  the  prisoner  had  concluded  his 
defence. 


I  think,  therefore,  that  the  case  has  not  been 
properly  tried,  and  that  the  conviction  and 
sentence  are  not  legal.  It  appears  to  me 
that,  under  Section  405,  we  ought  to  quash 
the  conviction,  and  order  a  new  trial. 

Jackson,  J, — I  also  would  return  the  re- 
cord   of  the  trial  of  this   prisoner   to  the 
Judge  of  Chittagong,  and  direct  him  to  hold 
a  new  trial  on  the  prisoner.    He   should 
take  evidence  as  to  the  motive  which  aduated 
the  prisoner  in  using  the  altered  document. 
As  long  as  that  motive  is  not  proved,  the  al- 
teration does  not  amount  to  a  forgery.    The 
Judge     is     wrong     in     saying     that    the 
alteration  must  he  presumed  to  have  been 
made  with  fraudulent  intent,  unless  the  con- 
trary is  proved  by  the  prisoner.    The  Sessions 
Judge  is  also  in  error  in  relying  upon  the 
proceeding  of  the  Civil  Court  as  any  evidence 
in  this  case.    There  should  be  some  evidence 
of  the  fad  that  the  interpolations  in  the  do- 
cument related  to  the  suit  in   which   the 
document  was  filed,  and  that  the  interpolations 
were  made  with  intent  to  defraud  or  cause 
wrongful  loss. 
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The  1 8th  January  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Counterfeit  seals— Forgery— Punishment 

Criminal  Appellate  Jurisdidion. 

The  Queen  versus  Goluck  Chunder  and  Teloke 

Chunder. 

Mr.  R.  E.  Twiddle  and  Baboo  Okhil 
Chundtr  Sein  for  the  Appellants. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Chittagong,  on  a  charge 
of  being  in  possession  of  counterfeit  seals 
for  the  purpose  of  forging  documents. 

Where  several  seals  of  different  descriptions  were 
found  in  the  possession  of  the  accused  with  intent  to 
commit  forgery,  it  was  held  that,  under  Section  473 
of  the  Penal  Code,  there  was  a  complete  and  separate 
offence  committed  in  respect  of  every  seal  found,  and 
that  the  prisoners  could  be  legally  convicted  of  a  sepa- 
rate offence  ih  regard  to  each  seal,  unless  it  appeared 
that  several  such  seals  were  in  their  possession  for  the 
purpose  of  committing  one  particular  forgery. 

Jackson,  J. — The  prisoners  in  this  case 
were  convided  before  the  Court  of  Session 
Of  an  offence  under  Sedion  473  of  the 
Indian  Penal  Code.  The  circumstances  are 
clearly  stated  in  the  judgment  of  the  Sessions 
Judge.  It  appears  that,  on  a  search  of  the 
prisoner's  premises  at  an  early  hour  of 
the  morning  in  the  presence  and  under 
the  diredion  of  the  Magistrate,  a  colledion 
of  some  9  seals,  being  more  or  less  successful 
imitations  of  the  seals  of  the  Court  of  the 
Judge  and  Moonsiff  and  other  officers  of  the 
distrid,  and  also  various  papers,  some  relating 
to  the  affairsof  the  prisoners,  and  some  relating 
to  the  affairs  of  other  people,  and  some  on 
which  the  writing  was  partially  or  entirely 
erased,  were  found  in  various  parts  of  the 
premises. 

Mr.  Twidale  addressed  us  for  the  prison- 
ers, and  contended  that  there  was  no  evidence 
of  their  having  these  seals  in  their  posses- 
sion with  intent  to  commit  forgery.  It  seems 
to  me  that,  from  the  circumstance  of  the 


prisoners  having  this  large  number  of  forged 
seals  in  their,  possession,  accompanied  by 
papers  of  the  description  mentiqped,  the 
Judge  very  fairly  and  reasonably  drew  the 
inference  that  they  must  have  had  them 
with  intent  to  commit  forgery. 

It  is  also  contended  that  sufficient  proof 
has  not  been  given  of  the  seals  being 
forgeries.  The  argument  will  not  bear 
examination  for  a  moment.  Evidence 
was  given  more  than  sufficient  for  that 
purpose. 

Then  it  is  said  that  there  was  evidence 
given  on  the  part  of  the  prisoners  to  show 
that  the  seals  had  been  placed  where  they 
were  found  by  some  enemy,  but  there  is 
really  no  evidence  of  that  description.  The 
evidence  merely  goes  to  show  that  such  a 
thing  was  possible,  and  it  is  suggested  that 
the  seals  had  been  placed  there  by  a  neighbour 
who  is  also  a  relative,  and  who  is  said  to 
have  had  a  quarrel  with  the  prisoners,  bat  of 
this  there  is  no  proof  whatever. 

Then  it  is  said  that  the  Judge  was  not 
competent  to  pass  against  the  prisoners  a 
separate  sentence  in  respect  of  the  separate 
seals  found  on  the  same  occasion. 

It  seems  to  me  that,  according  to  the 
terms  of  Section  475,  there  was  a  complete 
and  separate  offence  committed  in  respect 
of  every  seal  found  upon  the  premises,  and 
that  the  prisoners  could  be  legally  convicted 
of  a  separate  offence  in  regard  to  each  seal, 
unless  it  appeared  that  several  such  seals 
were  in  the  possession  of  the  prisoners 
for  the  purpose  of  committing  one  parti- 
cular forgery.  In  that  case  it  might  be 
that,  under  Section  71,  the  possession  of  those 
several  seals  would  only  amount  to  a  single 
offence.  That  is  not  the  case  here.  It  is 
very  improbable  that  the  seals  of  the  Judge, 
Magistrate,  and  Moonsiff,  and  of  those  other 
authorities,  could  have  been  required  for  the 
purpose  of  committing  a  single  forgery,  and 
it  is  not,  in  fact,  even  suggested  that  it  was  90. 

The  sentence,  no  doubt,  is  one  of  some 
severity,  but  I  think  that  the  offence  of 
which  the  prisoners  have  been  convicted  is 
one  of  the  most  dangerous  to  society  that 
can  be  conceivable.  The  respectability  of  the 
prisoners  and  the  circumstance  that  they 
were. persons  on  whom  no  suspicion  bad 
previously  rested  seem  to  me  reasons  for 
visiting  them  with  more  severe  punishment 
I  do  not  think  we  ought  to  interfere  either 
with  the  conviction  or  sentence. 

I      Markby,  J.— I  concur. 
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The  i8ih  January  1870. 


Present : 


The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 


Commitment— Joint    Magistrate— Section   359, 
Code  of  Criminal  Procedure. 


Criminal  Appellate  Jurisdiction. 

• 

The  Queen  versus  Komurooddee  Sikhdar. 

Baboo  Kalee  Mohun  Doss  for  the  Appellant. 


Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Dacca,  on  a  charge 
of  rioting  with  deadly  weapons. 


The  fact  of  a  commitment  being  made  by  a  Joint 
Magistrate,  who  is  an  officer  exercising  the  powers  of 
a  Magistrate,  is  sufficient  undes  Section  359,  Code  of 
Criminal  Procedure,  to  enable  the  Sessions  judge  to 
proceed  with  the  trial;  and  it  lies  with  the  party  im- 
pugning the  correctness  of  the  proceedings  to  show  that 
there  was  no  jurisdiction. 

Jackson,  J.—\x  is  objected  to  the  convic- 
tion that  the  prisoner  was  committed  by  the 
Joint  Magistrate  of  the  district  whose  author- 
ity to  enquire  into  the  case  and  make  the 
commitment  does  not  appear.  There  can  be 
no  doubt  that  the  Joint  Magistrate  was  an 
officer  authorized  to  make  commitments. 
There  was  apparent  on  the  face  of  the  pro- 
ceedings in  the  Magistrate's  Court  sufficient 
reason  for  coming  to  the  conclusion  that 
the  Magistrate  of  the  district  had  directed 
the  Joint  Magistrate  to  hold  the  preliminary 
investigation,  and  make  the  commitment. 
But,  even  if  that  were  not  so,  I  am  of  opinion 
that  the  fact  of  commitment  by  a  Joint  Ma- 
gistrate, who  is  an  officer  exercising  the  powers 
of  a  Magistrate,  is  quite  sufficient,  under  Sec- 
tion 359,  Code  of  Criminal  Procedure,  to  en- 
able the  Sessions  Judge  to  proceed  with  the 
trial,  and  that  it  would  lie  with  the  party  im- 
pugning the  correctness  of  the  proceedings  to 
show  that  there  was  no  jurisdiction.    I  think, 


therefore,  that  the  legal  objection  fails. — (See 
Reg.  versus  Nanchoddus  Nathubbin,  IV. 
Bombay  High  Court  Reports,  Criminal  Cases, 
pp.  35-6,  per  Couch,  C.J.). 

It  is  then  said  that  the  verdict  of  the 
Jury  was  not  properly  arrived  at,  because 
the  Judge  in  his  charge  had  broadly  stated 
to  the  Jury  his  opinion  as  to  the  credibility  of 
the  evidence.  It  seems  to  me  that  there  is 
nothing  that  prevents  a  Judge  from  giving 
his  opinion  on  that  point  to  the  Jury,  and  in 
many  cases  it  is  very  desirable  he  should 
do  so,  and  in  fact  this  is  constantly  done. 

I  think,  therefore,  there  is  no  ground  for 
impugning  the  correctness  of  the  proceedings, 
and  that  the  appeal  must  be  dismissed. 

Markby,  J. — I  am  of  the  same  opinion. 


The  29th  January  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Witness— Oath— Solemn  affirmation— Deposi- 
tion—Section  190,  Code  of  Criminal  Proce- 
dure. 

Criminal  Appellate  Jurisdiction. 
The  Queen  versus  Hossein  Sirdar. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Dacca,  on  a  charge  of 
grievous  hurt  (Section  326,  Indian  Penal 
Code). 

A  witness  may  be  examined  either  on  oath  or  on 
solemn  affirmation.  But  he  cannot  be  both  sworn  and 
put  on  solemn  affirmation  at  the  same  time* 

The  memorandum  required  by  Section  199  of  the 
Code  of  Criminal  Procedure  should  always  be  appended 
to  the  depositions. 

Glover,  J.— We  have  read  the  evidence  in 
this  case,  and  think  that  it  is  amply  sufficient 
for  conviction.  The  appeal  of  the  prisoner 
is,  therefore,  rejected. 

We  desire,  however,  to  call  the  Officiating 
Sessions  Judge's  attention  to  the  provisions  of 
Sections  43  and  1 99  of  the  Criminal  Procedure 
Code.  A  witness  may  either  be  examined  on 
oaih  or  on  solemn  affirmation,  as  the  case  may 
be,  according  to  religious  persuasion,  but  he 
cannot  be  both  sworn  and  put  on  solemn 
affirmation  at  the  same  time. 
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The  memorandum  required  by  Section  199 
should  always  be  appended  to  the  depositions, 
and  care  should  be  taken  that  the  practice 
and  the  form  prescribed  by  law  are  exactly 
adhered  to. 


The  29th  January  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 


Court 
Sessions 
tion 


Procedure— Prosecution  before  5 
—Police-officers— Witness  before 
Court— Examination  and  Cross-e 
—Section  23,  Act  II.  of  1855. 


Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Ram  Ch under  Sircar  and 

Binode  Sheikh. 

Committed  by  the  Magistrate,  and  tried  by 

the  Sessions  Judge  of  Rung  pore,  on  a  charge 

.    of  wrongfully  keeping  a  person  in  con- 

•    fintmtni  and  abduction  of  the  same  (Sec- 

lions  365  and  368,  Indian  Penal  Code). 

Baboo  Sreenalh  Doss  for  the  Appellants. 

Remarks  Upon  the  objectionable  practice  of  permitting 
police-officers  to  conduct  prosecutions  in  the  Sessions 
Court. 

A  witness,  vben  under  examituition-itt'chief  before  the 
Court  of  Session,  should  not  have  his  attention  directed 
to  his  deposition  before  the  Magistrate.  He  may, 
under  Section  23,  Act  H.  of  1855,  be  cross-examined  as 
to  previous  statements  made  by  him  in  writing,  when 
his  attention  may  be  drawn  to  the  parts  of  the  former 
writing  which  are  to  be  used  for  the  purpose  of  contra- 
dicting him. 

Kemp,J.~~*       *        *        *        *        * 


Before  concluding  my  judgment,  I  desire 
to  make  a  few  remarks  upon  the  manner 
.in  which  the  witnesses  have  been  examined 
in  the  Court  of  the  Sessions  Judge.  I  am 
told  that  it  is  now  the  practice  for  the  pro- 
secution in  the  Sessions  Court  to  be  con- 
ducted by  officers  of  the  police.  I  think 
this  procedure  highly  objectionable,  but  I 
desire  to  remark  more  particularly  upon  the 


manner  in  which  the  memory  of  the  differ- 
ent witnesses  who  have  been  examined  in 
the  Sessions  Court  has  been  jogged.  Whenever 
they  departed  from  what  they  stated  before 
the  Magistrate,  they  were  immediately  stop- 
ped, and  told  what  they  said  before  the 
Magistrate.  This  procedure  I  consider  to  be 
highly  prejudicial  to  the  prisoners.  Under 
Section  23  of  Act  II.  of  1855,  a  witness  may 
be  "  cross-examined  as  to  previous  statements 
made  by  him  in  writing,  without  such 
writing  being  shown  to  him ;  but,  if  it  is  in- 
tended to  contradict  such  witness  by  the 
writing,  his  attention  must,  before  such  con- 
tradictory proof  can  be  given,  be  called  to 
those  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  so  contradicting 
him/'  I  think  that  it  was  wrong  and  highly 
prejudicial,  as  already  observed,  to  the  prison- 
ers to  allow  the  witnesses  to  be  set  straight 
in  their  examination-in-chief,  and  that,  when- 
ever  a  witness  said  any  thing  that  did  nor 
exactly  tally  with  what  he  had  said  before 
the  Magistrate,  his  memory  should  be  jogged 

by  a  reference  to  his  previous  deposition.    * 

*  ******* 

I  have  come  to  the  opinion,  after  much  re- 
flection, that  the  charge  is  one  which  has 
been  got  up  by  the  villagers  of  Nagore  against 
the  prisoners  and  their  employer  Baboo  Bun- 
waree  Loll.  I  would,  therefore,  acquit  both 
prisoners,  and  direct  their  immediate  release. 

Jackson,  J. — I  concur  with  Mr.  Justice 
Kemp  in  considering  that  the  evidence  against 
the  prisoner  Benode  Sheikh  is  not  worthy 

of  belief.        *        *        *        *         *      • 

*  *        *        *        *        *         •       t 

I  wish  only  to  add  further  that  I  quite 
concur  in  Mr.  Justice  Kemp's  remarks  thai  it 
is  not  the  proper  duty  of  the  police  to  pro- 
secute criminal  cases  which  they  have  been 
engaged  in  enquiring  into.  It  is  at  present 
a  duty  assigned  to  them,  and  it  being  assigned 
to  them  they  are  bound  to  perform  it  to  the 
best  of  their  ability,  and  I  have  no  doobc 
whatever  that  they  do  perform  it  with  all 
integrity  and  zeal,  but  I  do  not  think  that  it 
is  their  proper  duty,  and  that  they  should  be 
relieved  of  such  business.  In  this  case  it 
turns  out  that  the  officer  who  was  appointed 
to  conduct  the  prosecution  would  have  bees 
a  most  important  corroborating  witness  on 
the  whole  case.  The  result  of  his  having 
been  appointed  to  conduct  the  prosecution 
was  that  the  prisoner's  Counsel  objected  to  his 
being  put  in  the  witness-box,  because  he  bad 
been  present  at  the  whole  of  the  trial  and  at 
the  examination  and  cross-examination  of  all 
the  witnesses.  *        *        *        *       * 
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The  7th  February  1870. 

Present: 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Procedure— Maintenance  of  child— Section  316, 
Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Sec- 
tion 434  °f  Me  Code  of  Criminal  Pro- 
cedure,  by  the  Sessions  Judge  of  BhauguU 
pore. 

Gonda  versus  Pyari  Doss  Gossain. 

Before  an  order,  under  Section  316  of  the  Code  of 
Criminal  Procedure,  for  the  maintenance  of  a  wife  or. 
child,  can  be  passed  against  a  person,  the  charge  must 
be  legally  proved  against  htm,  the  words  "  due  proof " 
in  that  Section  meaning  legal  proof  on  oath. 

* 

Reference. — It  appears  that  a  woman  by 
name  Gonda,  a  Dhanuk  by  caste,  and  a  wi- 
dow, brought  a  complaint  before  the  Joint 
Magistrate  of  Bhaugulpore  on  the  20th  Sep- 
tember last,  alleging  that  she  had  been  kept 
by  one  Pyari  Doss  Gossain,  by  whom  she  had 
a  child ;  that  the  said  Pyari  Doss  Gossain  had 
expelled  her,  and  insulted  and  attempted  to 
assault  her.  She,  therefore,  prayed  for  mainte- 
nance from  the  aforesaid  Pyari  Doss  Gossain 
for  her  child.  The  Joint  Magistrate,  Mr. 
Brett,  seemingly,  without  calling  upon  Pyari 
Doss  Gossain  if  he  had  anything  to  urge,  at 
once  passed  an  order  that  he  should  pay  the 
woman  a  monthly  stipend  of  2  rupees  for  her 
child.  The  order  of  the  Joint  Magistrate 
based  on  such  an  enquiry,  which  is  no  proof 
at  all,  much  less  "due  proof,"  is,  in  my 
opinion,  illegal. 

» 

Judgment  of  the  High  Court. 

Loch,  J . — It  appears  to  us  that  the  view 
taken  by  the  Judge  is  correct.  Though 
Chapter  XXI.  of  the  Criminal  Procedure 
Code  does  not  provide  for  the   recording 


of  evidence,  yet  we  think  that  the  words 
"due  proof"  used  in  Section  316  must  mean 
legal  proof;  that,  before  a  party  is  bound 
down  under  the  provisions  of  that  Section, 
the  charge  must  be  legally  proved  against 
him. 

It  has  been  ruled  by  the  Court  that  the 
word  "  satisfied  "  used  in  Sections  388  and 
318  of  the  Code  means  "legally  satisfied;" 
and,  similarly,  when  the  Code  makes  use  of 
the  words  'due  proof,"  we  think  it  must 
be  "  legal  proof,"  *.  e.,  proof  on  oath. 

The  proceedings  of  the  Magistrate  are 
set  aside,  and  the  order  quashed. 


The  7th  February  1870. 

Present: 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Removal  o&  a  wall— Riot— Section  62,  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Court,  under  Sec- 
tion  434  of  the  Code  of  Criminal  Pro- 
cedure, by  the  Sessions  Judge  of  Bhaugul- 
pore. 

Radhakishore  versus  Giridharee  Sahee. 

Section  62  of  the  Code  of  Criminal  Procedure  does 
not  authorize  a  Magistrate  summarily  to  direct  a  person 
to  remove  a  wall  erected  on  land  alleged  to  belong  to 
another  person,  in  the  absence  of  evidence  showing  that 
a  riot  or  affray  was  likely  to  occur. 

Reference. — It  appears  that,  on  the  17th 
September  last,  one  Radhakishore  presented  a 
petition  before  the  Joint  Magistrate  of  Bhau- 
gulpore, complaining  that  Giridharee  Sahee 
was  erecting  a  shop  on  his  land,  and  pray- 
ing that  the  said  Giridharee  Sahee  be  direct- 
ed to  refrain  from  erecting  the  shop  in  ques- 
tion. The  Joint  Magistrate,  therefore,  issued 
an  order  to  Giridharee  Sahee  to  stop  the 
erection  of  the  wall  at  once,  and  to  make 
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any  objection  be  might  desire  within  a  week; 
the  police  were  at  the  same  time  directed 
to  see  if  this  order  was  carried  out  or  not. 

On  the  2  ret  September,  a  petition  of  ob- 
jection was  lodged  by  Giridharee  Sahee,  on 
which  an  order  was  passed  that  it  be  taken 
up  with  the  papers  of  the  case. 

On  the  24th,  the  case  was  taken  up,  and 
an  order  issued  to  the  police  to  enquire  if 
the  opposite  party,  Giridharee  Sahee,  had  or 
had  not  built  the  house  on  the  land,  the 
possession  of  which  was  given  to  the  peti- 
tioner. 

On  the  27th,  the  police  reported  that  the 
opposite  party  had  built  a  shop  on  the  land 
claimed  by  the  petitioner,  whereupon  the  Joint 
Magistrate,  by  an  order  under  date  the  30th 
idem,  directed  a  summons  to  issue  to  the 
opposite  party,  Giridharee  Sahee,  to  remove 
the  wall  erected  by  him  within  a  week,  and 
that  the  police  were  to  see  if  the  order  was 
carried  out  or  not. 

Order  by  the  Sessions  Judge. — The  Joint 
Magistrate  will  state  under  what  law  he 
passes  his  seemingly  summary  order  in 
this  case  (based  apparently  on  a  police- 
report)  to  remove  a  wall.  No  reasons  are 
assigned  for  the  ofder,  and,  in  fact,  there  is 
no  judgment  on  the  record  which  throws  any 
light  on  the  facts  of  the  case.  The  Joint 
Magistrate  will  at  once* explain  these  seem- 
ingly irregular  proceedings. 

Remarks  of  the  Magistrate. — This  Court 
acted  under  Section  62  of  the  Criminal  Proce- 
dure Code.  The  order  is  based  on  the  police- 
report.  Trespass  of  a  continued  character 
is  clearly  likely  to  produce  a  riot  or  affray. 

Judgment  of  the  High  Court. 

Hobhouse,  J, — The  Magistrate  says  that 
his  order  is  justified  by  the  provisions    of 
Section  62   of  the  Code;  that  the  police- 
report  is  the  basis  of  it ;  and  that  he  applied 
the  provisions  of  Section  62,  because  he 


considered  that  trespass  of  a  continued 
character  was  clearly  likely  to  produce  a 
riot  or  affray. 

In  our  judgment,  continued  trespass  does 
not  even  in  this  country  necessarily  lead  to 
riot  or  affray ;  and,  even  if  it  did,  the  police- 
report  in  this  case,  on  which  the  Magistrate 
professes  to  rely,  was  no  evidence,  and  in- 
deed gave  no  indication  of  the  fact  of  any 
such  trespass. 

The  Magistrate  showed  a  great  want  of 
discretion  in  applying  the  provisions  of  the 
Section  relied  on  to  the  case  before  us,  and 

had  no  legal  warrant  for  so  doing. 

» 

The  order  is  quashed. 


The  7th  February  1870. 

Present: 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Procedure— Evidence— Section  2&jt  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Court,  under  Sec- 
tion 434  of  the  Code  of  Criminal  Pro- 
cedure, by  the  Sessions  Judge  of  Gya. 

The  Queen  versus  Puriag  Singh. 

Baboo  Nil  Madhub  Sen  for  the  Prisoner. 

The  High  Court  declined  to  interfere  with  an 
order  passed  by  a  Magistrate  in  a  case  in  which  he 
ordered  security  to  be  taken  for  the  preservation  of  tbf 
peace,  where  it  appeared  that  the  evidence  was  sufficient 
to  warrant  the  order,  although  such  evidence  was  taken 
in  the  vernacular,  and  in  disregard  of  the  provisions 
of  Section  267  of  the  Code  of  Criminal  Procedure. 

Reference. — The  petitioner,  having  been 
ordered  by  the  Joint  Magistrate  of  Gya  to 
furnish  security  to  the  amount  of  Rs,  2,000 
to  keep  the  peace,  petitions  this  Court  to 
refer  the  case  to  the  High  Court. 

The  first  three  grounds  urged  by  the 
petitioner  are  none  of  them,  in  my  opinion, 

valid. 
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In  the  first,  he  points  out  that  the  credi- 
ble information  on  which  the  summons  was 
issued  referred  to  the  cutting  of  a  water- 
course, whereas  the  Joint  Magistrate  in  his 
decision  speaks  of  a  bund  as  the  cause  of  dis- 
pute likely  to  excite  a  breach  of  the  peace. 
I  do  not  see  myself  why  the  Joint  Magistrate 
might  not  shift  his  ground  on  this  point.  All 
the  Magistrate  had  to  do  was  to  adjudicate 
on  the  question  of  whether  there  was  rea- 
sonable ground  for  believing  that  petitioner 
was  likely  to  commit  a  breach  of  the  peace. 

The  second  objection  is  clearly  made  under 
a  misapprehension  of  the  law.  Sections  195, 
198,  and  199,  do  not  apply  to  cases  under 
Chapter  XVIII.,  evidence  in  such  cases  being, 
by  Sedion  307,  directed  to  be  taken  in  the 
manner  prescribed  by  Sedion  267. 

The  third  obje&ion  is  also  of  little  weight. 
It  was  quite  at  the  discretion  of  the  Magis- 
trate either  to  proceed  under  Sedion  318  or 
320,  and  enquire  into  possession,  or,  if  he 
thought  it  more  advisable,  he  was  fully  em- 
powered to  proceed  under  Settion  282. 

As  regards  the  fourth  obje&ion  put  forward 
by  the  petitioner,  there  is  one  point  which 
has  been  very  strongly  urged  in  arguing 
the  case,  and  which  is,  in  my  opinion,  a 
sufficiently  valid  cause  of  complaint.  This 
is  that  no  evidence  has  been  regularly  re- 
corded. Instead  of  the  Joint  Magistrate 
making  a  memorandum  of  the  substance  of 
the  evidence  of  each  witness  as  the  exami- 
nation of  the  witnesses  proceeded,  the  state- 
ments of  the  witnesses  appear  to  have  been 
recorded  in  the  vernacular.  No  cause  is 
stated  for  this  apparent  irregularity,  nor 
does  it  appear  that  the  Joint  Magistrate 
caused  the  memorandum  to  be  made  in 
writing  from  his  dictation  in  open  Court. 

The  vernacular  records  which  the  Joint 
Magistrate  refers  to  in  his  decision  as 
evidence  cannot  be  accepted  as  such,  and  the 
case,  therefore,  rests  solely  on  the  statement 
made  by  complainant,  and  recorded  on  the 
back  of  the  petition,  and  to  it  the  Joint  Ma- 
gistrate does  not  refer  as  a  ground  for  passing 
his  present  order,  which  has,  therefore,  no 
facts  to  support  it. 

I  have  lately  had  occasion  to  point  out  to 
the  Joint  Magistrate  of  Gya  the  very  grave 
irregularity  of  which  he  was  guilty  in 
allowing  the  depositions  of  witnesses  to  be 
recorded  in  the  vernacular.  The  proceeding 
is  clearly  illegal. 


Judgment  of  the  High  Court. 

Loch,  J. — We  think  it  was  unnecessary 
for  the  Judge  to  make  this  reference,  because 
it  is  clear  from  his  letter  to  the  Court  that 
there  is  evidence  on  the  record  quite  suffi- 
cient to  enable  the  Magistrate  to  act  and  to 
come  to  a  satisfactory  conclusion  as  to  the 
necessity  of  taking  security  for  the  pre- 
servation of  the  peace.  It  is  true  that  that 
evidence  has  not  been  recorded,  as  it  should 
have  been,  by  the  Magistrate,  who,  under  the 
provisions  of  Section  267,  should  have  made 
a  memorandum  of  the  substance  of  the  evi- 
dence of  each  witness  as  the  examination 
proceeded.  But  that  evidence  has  been 
taken  down  in  detail  in  the  vernacular. 
Such  being  the  case,  we  think  that  there  is 
evidence  to  support  the  order  made  by  the 
Joint  Magistrate  requiring  security,  and  we 
see  no  ground  for  interfering  with  that  order. 
The  papers  will  be  sent  back. 


The  1 2th  February  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offg.  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bay  ley, 
Judge. 

Forgery — Registration    A  c  t— P  r  o  c  e  d  u  r  e-* 
Charge— Sections  66  and  95,  Act  XX.  of  1866, 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Backer  gunge. 

The  Queen  versus  Huridoss  Koondoo  and 

others. 

Where  a  charge  is  made  before  a  Sub-Registrar  that 
a  document  registered  before  him  is  a  forgery,  the  Sub- 
Registrar  should  cause  the  complainant  to  proceed  under 
Section  66,  Act  XX.  of  1866.  If  the  Sub- Registrar  is 
also  a  Deputy  Magistrate,  he  cannot  transfer  the  case 
to  himself  as  Deputy  Magistrate,  but  should  prosecute 
under  Section  05  for  an  offence  under  Act  XX. 
In  such  cases,  there  should  be  a  formal  charge  drawn 
up  against  the  accused,  and  the  evidence  must  be  taken 
in  the  presence  of  the  accused. 

Norman,  C.  J. — A  bond  having  been 
registered  on  the  28th  of  January.  1869  be- 
fore the  Sub-Registrar  of  Madaripore,  pur- 
porting to  have  been  executed  by  Komola- 
kant  Guho,  four  months  afterwards,  vi%., 
on  the  28th  of  May,  Komolakant  presented 
a  petition  to    the  Magistrate,  stating  that 
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the  documeDt  was  a  forgery,  and  praying 
for  an  investigation. 

On  receiving  this  complaint,  it  would,  no 
doubt,  have  been  the  proper  course  for  the 
Sub-Registrar  to  have  caused  the  complain- 
ant to  proceed  under  the  66th  Section  of 
the  Code  of  Criminal  Procedure,  either  be- 
fore the  Magistrate  of  the  district  or  before 
himself,  if  he  is  authorized  to  receive  such 
complaints  without  reference  from  the  Ma- 
gistrate. 

However,  he  proceeded  to  investigate  the 
allegation  of  Komolakant  as  Sub-Registrar, 
and,  after  reference  to  the  Registrar  of 
Backergunge,  drew  up  a  roobokaree  addressed 
to  himself  as  Deputy  Magistrate,  to  whom 
he  transferred  the  papers  for  judicial  en- 
quiry. 

This  again  was  irregular.  The  san&ion 
of  the  Registrar  under  Sedtion  95  of  Ad 
XX.  of  1866  is  to  a  prosecution  to  be  insti- 
tuted by  the  Sub- Registrar  for  an  offence 
under  the  Att.  The  Sub-Registrar  did  not 
prosecute,  but  took  up  the  case  as  Magis- 
trate. 

His  next  step  was  to  issue  a  summons 
against  Umatara,  the  prisoners  Radhanath 
Dey,  Krishna  Churn  Banerjee,  and  three 
other  persons. 

We  think  the  proceeding  can  be  sustained 
as  one  taken  under  the  powers  of  Section 
68,  it  having  been  brought  to  the  notice  of 
tie  Magistrate,  though  by  the  irregular  en- 
quiry which  had  taken  place  before  him,  that 
an  offence  had  been  committed. 

Witnesses  were  examined  on  the  10th 
and  28th  of  September,  and  the  26th  and 
30th  of  October,  and  the  9th  November,  and 
the  prisoners  Radhanath  Dey  and  Krishna 
Churn  Banerjee  were  committed  for  trial  on 
the  10th  of  November. 

That  commitment  appears  to  us  to  be 
regular,  and  there  are  no  sufficient  grounds 
for  quashing  it. 

But,  on  the  9th  of  November,  Huridass 
Koondoo  was  examined  as  an  accused  person, 
and  committed  for  trial  on  the  following 
day,  the  10th,  no  charge  having  been  pre- 
viously made  against  him.  The  witnesses 
upon  whose  evidence  he  was  committed  for 
trial  were  not  apparently  examined  in  his 
presence,  nor  had  he  any  opportunity  of 
cross-examining  them. 

It  is  dear  thai  there  is  nothing  to  justify 
the  commitment  of  Huridass  Koondoo, 
which  must,  accordingly,  be  quashed. 


We  desire  that  Komolakant  Guho  be 
informed  that  he  must  proceed  in  the  usual 
way  by  laying  a  complaint  before  the  Magis- 
trate against  Huridass. 

It  will  probably  be  desirable  to  stay  the  } 
trial  of  the  other  prisoners  until  after  Huri-  ' 
dass  shall  have  been  committed  or  discharg- 
ed by  the  Magistrate,  and,  if  he  is  committed, 
that  the  Sessions  judge  should  try  the  cases 
of  the  three  prisoners  together. 


The  1 2  th  February  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.y  Judges. 

Police-diaries— Evidence— Section  154,  Code  of 
Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Thakoor  Chand  Surma. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sylhet,  on  a  charge  9/ 
giving  false  evidence. 

Under  Section  154,  Code  of  Crimiaal  Procedure, 
police-diaries  cannot  be  admitted  as  corroborative  evi- 
dence. 

Hob  house,  J% — The  Judge  has  made  a 
mistake  in  law  in  admitting  the  police- 
diaries  as  corroborative  evidence  against 
the  prisoners  in  this  case. 

Such  diaries  are  expressly  declared  by 
Seftion  154,  Aft  XXV.  of  1861,  "not  to  be 
evidence  of  the  fads  stated  therein/'  except 
against  the  person  who  made  them. 

But  there  is  otherwise  conclusive  evidence 
on  the  record  of  the  prisoner's  guilt,  and 
the  sentence  is  a  fitting  one. 

We  dismiss  the  appeal. 
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The  1 2th  February  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

m 

Hurt— Section  330,  Penal  Code— Witchcraft 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Baboo  Moondu  and 

others. 

* 

Committed  fy  the  Magistrate,  and  tried  by 
the  Officiating  Judicial  Commissioner  of 
Chota  Nagpore,  on  a  charge  of  hurt  to 
extort  a  confession  of  witchcraft  (Sec- 
tion  330,  Indian  Penal  Code). 

Baboo  Tarucknath  Butt  for  the  Appellant. 

To  bring  a  case  under  Section  330  of  the  Penal  Code, 
it  must  be  proved  that  the  hurt  to  the  complainant  was 
caused  with  intent  to  extort  a  confession  of  some  offence 
or  misconduct  punishable  under  the  Indian  PenalCode. 
That  Section,  therefore,  does  not  apply  to  a  case  where 
the  confession  extorted  had  reference  to  a  charg-e  of 
witchcraft. 

Kemp,  J. — These  three  prisoners,  Baboo, 
Keila,  and  Lalloo,  have  been  convicted  under 
Section  330  of  the  Indian  Penal  Code,  and 
sentenced,  the  prisoner  Baboo  to  seven 
years,  and  the  prisoners  Keiia  and  Lalloo 
each  to  four  years'  rigorous  imprisonment.  It 
appears  that  these  prisoners,  who  were 
brothers,  and  lived  in  the  same  house,  seized 
three  women,  took  them  to  the  house  of 
Baboo,  and  there  tortured  them  by  pouring 
hot  oil  over  them,  and  otherwise  ill-treating 
them.  One  of  these  women  subsequently 
threw  herself  down  a  well  and  died.  It 
is  said  that  cholera  was  prevalent  in  t,he 
village,  and  that  the  prisoners,  believing 
that  these  women  practised  witchcraft, 
tortured  them  for  the  purpose  of  extorting  a 
confession  that  they  were  witches.  We  think 
that  the  prisoners  cannot  legally  be  convict- 
ed under  Section  330.  That  Section  contem- 
plated offences  punishable  under  the  Penal 
Code,  and  witchcraft  is  not  an  offence  punish- 
able by  that  Code. 

We  think  that  the  prisoners  have  been 
guilty  of  voluntarily  causing  hurt  by  means 
of  the  application  of  a  heated  substance  on 
the  bodies  of  the  three  women,  and,  consider- 
ing the  brutal  character  of  the  offence,  we 
sentence  the  prisoner  Baboo  Moondu  to 
three  years'  rigorous  imprisonment!  and  the 
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prisoners  Keila  and  La  loo  Moondu  to  two 
years'  rigorous  imprisonment. 

Jackson,  J. — The  conviction  of  these 
prisoners  cannot,  I  think,  stand  as  it  is.  The 
offence  which  has  been  found  proved  against 
them  is  that  contained  in  Section  330  of 
the  Penal  Code,  viz.,  that  they  caused  hurt 
to  the  complainant  with  intent  to  extort 
a  confession  that  she  was  a  witch.  This 
does  not  come  within  that  Section :  the  hurt 
must,  be  caused  to  extort  a  confession  of 
some  offence  or  misconduct.  Now,  witch- 
craft is  neither  an  offence  nor  misconduct 
The  prisoners  should  properly  be  convicted 
either  of  causing  grievous  hurt  if  the  hurt 
amounted  to  the  definition  of  grievous,  or 
under  Section  324  of  causing  hurt  with 
some  heated  substance.  Now,  the  evidence 
does  not  amount  to  proof  that  any  grievous 
hurt  was  caused.  A  very  gross  outrage 
took  place,  but  the  actual  hurt  caused  was 
not  such  as  to  injure  to  any  extent  the  par- 
ties on  whom  it  was  inflicted.  Still  I  think 
that  the  case  is  one  in  which  the  fullest 
sentence  under  Section.324  should  be  passed 
on  the  head  offender.  I  would  sentence 
Baboo  to  three  years'  rigorous  imprisonment, 
and  the  other  two  prisoners,  Keila  and  Lalloo, 
to  two  years'  rigorous  imprisonment  each. 


The  1 2th  February  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Jury—Summing:  up. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Sheppard  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  the  Ji4-Pergunnahs9 
on  a  charge  ofdacoity,  &c. 

Messrs.  G.  C.  Paul  and  C.  C.  Macrae  and 
Baboo  Rajender  Misser  for  the  Appellants. 

Where  a  summing-up  of  a  Judge  to  a  Jury  points  out 
to  the  Jury  the  principal  features  of  the  evidence  as 
regards  both  the  case  of  the  Crown  and  the  defence  of 
the  prisoners,  it  complies  with  the  requisition  of  the 
Code  of  Criminal  Procedure. 

Phear,  J.— Mr.  Justice  Jackson  and 
myself  have  given  our  best  attention  to  the 
appeal  in  this  case,  and  we  have  arrived  at 
the  conclusion  that  there  is  no  ground  in 
law  for  disturbing  the  verdict  of  the  Jury. 
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We  think  that  the  summing  up  of  the 
Judge  complies  with  the  requisition  of  the 
Criminal  Procedure  Code.  It*  points  out  to 
the  Jury  the  principal  features  of  the  evi- 
dence as  regards  both  the  case  of  the  Crown 
and  the  defence  of  the  prisoners. 

We  think  that  the  Judge  has  summed 
up  the  evidence  on  both  sides. 

Doubtless  it  may  be  said  with  truth  that 
the  Judge  omits  to  mention  some  statements 
in  the  evidence,  some  circumstances  con- 
nected with  the  witnesses  which  might  pre- 
sumably have  weight  with  the  Jury.  But 
we  do  not  think  that  these  omissions  are 
such  as  to  constitute  an  error  of  proceeding, 
or  to  vitiate  the  trial.  Unless  the  Judge  in 
summing  up  is  intended  by  law  to  repeat  to 
the  Jury  verbatim  the  evidence  of  all  the 
witnesses,  obviously  there  must  be  some 
omissions  of  the  kind  which  I  have  men- 
tioned in  the  Judge's  charge  to  the  Jury.' 
We  think  that  the  Judge  is  not  called  upon 
by  the  Criminal  Procedure  Code  to  repeat 
to  the  Jury  every  word  of  every  witness. 
He  must  use  an  intelligent  discretion  as  to 
how  he  ought  to  put  the  substance  of  the 
evidence  before  the  Jury ;  and  we  think 
that  this  Court,  on  appeal,  ought  not  to  in- 
terfere with  the  result  of  the  trial  below, 
unless  it  sees  that  the  Judge  has  manifestly 
put  the  evidence  before  the  Jury  in  such  a 
way  as  is  likely  to  mislead  them . 

We  must  assume  that  the  Jury  are  them- 
selves able  to  appreciate  the  value  and  force 
of  the  evidence  which  has  been  produced 
before  them  at  the  trial,  and  of  which  the 
law  intends  them  to  be  the  sole  judges  as 
regards  the  facts.  And  we  think  that  we 
ought  not  to  hold  that  the  omission  on  the 
part  of  the  Judge  to  recall  to  their  minds 
every  portion  of  that  which  they  must  be 
assumed  to  have  heard  necessarily  vitiates 
the  whole  of  the  trial. 

The  directions  which  the  Sessions  Judge 
authoritatively  gave  to  the  Jury  in  this  case 
were  perfectly  good,  and  the  only  objections 
raised  against  his  charge  by  the  Counsel  for 
the  prisoners  were  objections  to  the  mode  in 
which  he  presented  the  facts  as  deposed  to 
by  the  witnesses.  No  doubt,  the  Sessions 
Judge  permitted  the  Jury  to  see  the  view 
which  he  himself  took  of  the  facts,  and  per- 
haps he  put  somewhat  more  prominently  be- 
fore them  that  portion  of  the  evidence  which 
formed  the  basis  of  his  opinion  than  he  did 
the  remainder.    But  we  have  no  cause  to 


think  that  his  summing  up  was  in  any  way 
calculated  to  prejudice  the  prisoners  as  to 
affect  the  fairness  of  the  trial  by  the  Jury- 
in  short,  we  see  no  reasons  of  law  for  dis- 
turbing the  verdict  of  the  Sessions  Court, 
and,  having  regard  to  all  the  facts  of  the  case, 
we  *are  not  prepared  to  say  that  the  sen- 
tence passed  by  the  Judge  is  too  severe  a 
punishment  for  the  offence  of  which  the  pri- 
soner has  been  convicted.  We  think  that 
this  appeal  must  be  dismissed. 


The  1 2th  February  1870. 

m 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanaih 

Mitter,  Judges. 

Procedure — Bad  livelihood — Corroborative  evi- 
dence— Section  296,  Code  of  Criminal  Proce- 
1     dure. 

Miscellaneous  Criminal  Appeal. 

In  the  Matter  of 

Rojoni  Kant  Bhoomick,  Petitioner, 

Baboo  Luckhee  Churn  Dose  for  Petitioner. 

Where  a  person  is  adjudicated  to  be  a  person  of 
notorious  bad  character  under  Section  2o/>,  Code  of 
Criminal  Procedure,  after  having  been  tried  for  dacoity, 
the  evidence  taken  in  the  trial  for  dacoity  should  not  be 
used  against  the  accused  with  reference  to  the  accusation 
under  Section  296,  which  evidence  should  be  taken  inde- 
pendently. 

There  i&  no  rule  of  law  which  prevents  the  admis- 
sion without  corroboration  of  the  evidence  of  a  witness 
who  says  he  committed  breaches  of  the  law  with  the 
accused,  if  the  witness  is  not  open  to  the  same  charge 
as  the  accused. 

Phear ,  J. — 1  don't  think  that  we  ought 
to  interfere  in  this  case. 

The  petitioner  has  been  adjudicated  by 
the  Magistrate,  under  Section  296,  Criminal 
Procedure  Code,  to  be  a  person  of  notorious 
bad  livelihood;  and  he  complains,  firstly,  that 
the  evidence  on  which  the  adjudication  was 
made  was  taken  when  he  stood  accused  of 
dacoity,  and  it  was  not  evidence  taken  in  an 
independent  proceeding  under  Section  296. 

If  he  had  on  appeal  objected  to  this 
evidence  having  been  so  used  and  made  out 
that  he  was  prejudiced  thereby,  as  no  doubt 
he  might  be,  I  think  there  would  have  been 
some  force  in  this  ground  of  the  petitioner. 
But  the  petitioner  did  not  do  so,  and  it  does 
not  even  now  appear  that  he  could  in  any 
way  have  altered  this  testimony  by  cross- 
examination  with  reference  to  the  particu- 
lar  accusation  under   Section   296,   if  the 
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opportunity  for  so  doing  had  been  offered  him. 
While,  therefore,  I  think  that  the  course 
pursued  by  the  Magistrate  was  irregular  in 
this  respect,  I  have  no  cause  for  thinking 
that  it  has  led  to  any  prejudice  of  the  pri- 
soner's case. 

Secondly,  the  petitioner  objects  that  the 
material  part  of  this  evidence  was  the  testi- 
mony of  an  approver,  "and  that  this  testimony 
is  not  corroborated. 

It  appears  to  me  that  this  objection  is 
founded  on  a  misconception  of  the  principle 
of  evidence  which  is  relied  upon.  Whenever 
a  witness  admits  himself  a  participator  in 
the  acts  which  constitute  the  offence  with 
which  the  prisoner  is  charged,  his  testimony 
as  to  those  acts  is  to  be  received  with  great 
caution,  and  cannot  safely  be  acted  on  unless 
it  be  corroborated.  Obviously  this  is  be- 
cause the  witness  has  every  thing  to  gain 
by  the  testimony  which  he  gives.  But  here, 
although  the  so-called  approver  speaks  to 
acts  amounting  to  breaches  of  the  law  which 
he  committed  with  the  petitioner,  he  is  not 
himself  now  open  to  the  same  charge  of  being 
a  person  of  bad  livelihood  as  the  petitioner 
is.  By  deposing  to  the  acts  in  question,  he 
does  nothing  to  shift  any  blame  from  his 
own  shoulders,  or  to  do  anything  tend- 
ing to  lead  to  an  alleviation  of  any  punish- 
ment to  which  he  is  liable.  I  think  there  is 
no  rule  of  law  to  prevent  his  evidence  being 
taken  in  this  case  and  acted  upon,  even  it 
there  be  no  oiher  independent  testimony  to 
corroborate  it. 

Miller,  J. — I  concur. 


The  1 2th  February  1870. 

Present  ; 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Civil  Court—Sanction  to  prosecute— Sections 
169  and  170,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  °f  th*  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Hooghly. 

The  Queen  versus  Ooma  Moye  Debea. 

Baboos  Luckhee  Churn  Rose  and  Umbica 
Churn  Rose  for  Petitioner. 


Where  a  Civil  Court  gives  sanction  to  a  prosecution 
under  Sections  160.  and  170,  Code  ot  Criminal  Procedure, 
it  should  state  with  precision  the  particular  offence  or 
offences  for  the  prosecution  of  which  it  gives  sanction. 

Kemp,  J. — This  is  a  reference  from  the 
Sessions  Judge  of  Hooghly  under  Section 
434.  The  Judge  is  of  opinion  that  the  sanc- 
tion given  by  the  Moonsiff  to  the  prosecutor 
to  institute  proceedings  before  the  Magistrate 
was  sufficient.  The  Deputy  Magistrate  is  of 
opinion  that  the  Civil  Court's  sanction  was 
not  sufficiently  precise.  The  Judge,  being 
of  opinion  that  the  Moonsiff's  order  was 
sufficiently  precise,  has  referred  the  matter 
to  this  Court.  It  appears,  on  referring  to  the 
order  of  the  Moonsiff,  dated  the  27th  May 
1869,  tnal  sanction  was  given  to  the  pro- 
secutor in  a  suit  before  the  Moonsiff  to  pro- 
ceed against  the  defendant  under  the  provi- 
sions of  Sections  169  and  170  of  the  Code 
of  Criminal  Procedure.  These  Sections 
relate  to  charges  of  offences  against  public 
justice  and  of  offences  relating  to  documents, 
in  which  such  offence  has  been  committed 
before  or  against  the  Civil  Court,  or  in  which 
the  documents  shall  have  been  given  in 
evidence  in  any  proceeding  in  the  Civil 
Court.  We  think  that,  when  sanction  is 
given  by  a  Civil  Court  to  a  prosecution  for 
any  of  the  offences  enumerated  in  these  Sec- 
tions, it  is  the  duty  of  the  Court  giving  that 
sand  ion  to  state  with  some  precision  the 
particular  offence  or  offences  for  which  it 
gives  sanation  for  the  entertainment  of  a 
prosecution  in  the  Criminal  Court.  The 
Moonsiff  not  having  done  so,  we  are  not 
prepared  to  say  that  the  Deputy  Magistrate 
was  wrong  in  not  proceeding  with  the  case 
as  it  stood ;  but,  as  the  sanction  of  the  Civil 
Court  may  be  given  at  any  time  under  Sec- 
tions 169  and  1 70,  we  return  the[papers.  The 
Moonsiff  should  be  instructed  to  give  his 
sandion  to  the  prosecution  to  proceed 
against  the  defendant,  stating  the  offence 
or  offences  which,  in  his  opinion,  has  or  have 
been  committed  in  his  Court. 

Jackson,  J. — I  have  several  times  given 
my  opinion  that  the  manner  in  which  cases 
of  this  description  are  transferred  from  the 
Civil  Courts  to  the  Magistrates'  Courts  is 
somewhat  lax.  On  this  occasion,  apparently, 
a  permission  is  given  to  complain  and  pro- 
secute charges  in  the  Magistrate's  Court,  but 
no  statement  is  made  whether  the  charge  is 
one  of  forgery  or  perjury,  nor  on  what 
point  the  forgery  or  perjury  is  said  to  have 
been  committed.  I  think  that,  in  order  to 
remove  all  doubts  as  to  the  legality  of  such 
sandion,  the  sandion  ought,  as  far  as  pos- 
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sible,  to  be  given  distinctly  and  clearly. 
There  may  be  cases  in  which  the  trans- 
ferring officer  could  not  state  very  clearly 
the  exact  point,  but  he  should,  as  far  as  it  is 
in  his  power,  state  the  point  on  which  an 
enquiry  ought  to  be  made.  I  also  think 
that,  in  this  case,  the  Moonsiff,  when  asked 
to  give  more  precise  instructions,  ought  to 
have  given  them.. 


The  14th  February  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayleyand  F.  A. 
Glover,  Judges, 

Guilty  knowledge— Stolen  property— Jury. 

Criminal  Appellate  Jurisdiction. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  ffooghiy,  on  a  charge  of 
dishonestly  retaining  stolen  property  (Sec- 
tion 412,  Indian  Penal  Code), 

The  Queen  versus  Shuruffooddeen  and 

another. 

Baboo  Kishen  Succa  Mookerjee  for  the 

Appellants. 

Where  property  sufficiently  identified  to  be  the  pro- 
perty of  one  person  is  found  to  be  in  the  possession  of 
another  person  without  leave  or  license  or  any  legal 
permission  of  the  owner,  it  is  for  the  party  in  whose 
possession  the  property  is  found  duly  to  account  for  its 
possession,  and,  unless  he  can  do  so,  a  Jury  might  fairly 
m£er  in  such  circumstances  that  it  was  with  a  guilty 
knowledge  that  the  prisoner  took  that  which  he  knew 
to  be  not  his  own. 

Bay  ley,  J. — The  points  taken  in  this 
appeal  are  that  the  Judge's  charge  of  ac- 
quittal on  the  ground  of  there  being  no 
evidence  to  identify  the  stolen  property  was 
very  proper,  and  that,  notwithstanding  such 
charge,  the  Jury  was  wrong  in  convifting 
the  prisoner  of  receiving  with  guilty  know- 
ledge; and,  secondly,  that  the  Judge  has 
not  taken  the  evidence  of  the  witnesses  for 
the  defence,  and  has,  therefore,  committed  an 
error  in  law. 

This  is  a  case  tried  by  a  Jury.  Certain 
property,  a  jam  bati,  was  found  in  the 
prisoner's  house,  who  claimed  it  as  his  own. 

The  witnesses  for  the  prosecution  identi- 
fied it  as  belonging  to  the  prosecutor.    The 


identification  was  on  grounds  which  the 
Judge,  in  his  charge  to  the  Jury,  considers 
weak,  and  to  his  mind  not  convicting,  but 
as,  under  the  law,  the  finding  of  fact  as  to 
the  sufficiency  of  evidence  lies  with  the  Jury, 
the  Judge,  on  the  evidence,  brought  it  all 
very  carefully  to  the  notice  of  the  Jury, 
who,  however,  have  returned  a  verdict  of 
guilty  against  the  prisoner.  We  are  aware 
of  no  law  under  which  we  can  admit  an 
appeal  under  such  facts  as  these. 

It  has  been  pressed  upon  us  that,  even  if 
a  finding  as  to  identity  has  been  come  to  by 
the  Jury,  there  is  no  evidence  as  to  guilty 
knowledge.  Now,  a  guilty  knowledge  is  not 
necessarily  a  thing  on  which  direct  evidence 
can  be  afforded.  It  is  a  matter  of  conscience, 
and  connected  with  the  secret  motives  of  a 
man's  conduct.  It  must  be  inferred  from 
facts  ;  for  instance,  if  a  property  sufficient}/ 
identified  to  be  the  property  of  one  person  is 
found  to  be  in  the  possession  of  another 
person  without  leave  or  license,  or  any  legal 
permission  of  the  owner,  it  is  for  the  part? 
in  whose  ^possession  the  property  is  found 
duly  to  account  for  its  possession ;  and,  unless 
he  can  do  so,  a  •Jury  might  fairly  infer  in 
such  circumstances  that  it  was  with  a  guilt? 
knowledge  that  the  prisoner  took  that 
which  he  knew  to  be  not  his  own. 

As  to  the  second  point,  viz,,  that  the  wit- 
nesses for  the  defence  were  not  examined, 
there  is  nothing  whatever  to  show  that  any 
application  of  this  nature  was  made  and  re- 
fused ;  and  especially  in  this  case,  where  each 
of  the  prisoners,  he  who  appeals  and  the' 
one  who  does  not,  had  separate  vakeels, 
even  if  it  could  be  supposed  that  the  Judge 
or  the  prisoner  himself  could  overlook  the 
necessity  of  examining  the  witnesses  for 
the  accused,  it  is  not  likely  that,  in  a  zillah 
like  Hooghly,  where  two  pleaders  appeared 
for  the  same  defence,  they  could  allow  the 
Judge  to  omit  to  take  the  evidence  of  the 
prisoner's  witnesses,  if,  in  their  discretion,  it 
was  at  all  likely  to  benefit  their  client. 

Upon  the  whole,  the  finding  of  the  Jury 
is  upon  facts  with  which  it  is  not  in  oar 
power  to  interfere,  because  the  finding  may 
or  may  not  be  erroneous,  but  there  is  no 
error  in  law  in  the  direction  or  in  the  pro- 
cedure in  the  case. 

The  appeal  is  accordingly  rejected. 

Glover,  J, — I  concur  in  rejecting  the  ap- 
peal. There  is  no  ground  of  law  which 
would  justify  our  interference. 
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The  14th  February  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Dacoity—  Sentence— Section  305,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Haroo  Rujwar  and  two 

others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Gya,  on  a  charge 
0/ dacoity. 

A  sentence  of  14  years'  imprisonment  cannot  be  pass- 
ed for  dacoity  under  Section  395  of  the  Penal  Code. 

Glover,  J. — We  have  read  the  evidence 
in  this  case,  and  think  that  the  prisoners 
were  properly  convicted. 

The  sentence  of  14  years'  imprisonment, 
however,  passed  upon  the  prisoners  Haroo 
and  Roopchand,  is  illegal. 

Section  395  of  the  Penal  Code  authorizes 
a  sentence  of  transportation  for  life  or  of 
rigorous  imprisonment  up  to  10  years.  The 
extreme  sentence  of  rigorous  imprisonment, 
therefore,  that  could  have  been  passed  upon 
Haroo  and  Roopchand,  was  one  of  10  years, 
but  this  we  consider  too  severe  a  sentence, 
and  think  that  one  of  seven  years1  rigorous 
imprisonment  will  meet  the  requirements  of 
justice.  We  modify  the  Sessions  Judge's 
order  accordingly. 


The  1 6th  February  1870. 
Present: 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Arrest— Warrant— Complaint— Haiut— Sec- 
tions 68  and  77,  Code  of  Criminal  Procedure. 

Rule  Nisi  in  the  case  of 
The  Queen  on  the  prosecution  of  Nobin  Roy 

versus 

Surrendro  Nath  Roy  and  others. 

Air.  G.  C.  Paul  for  Nobin  Ch  under  Roy, 

Prosecutor. 

Baboo  Onookool  Chunder  Mookerjee  for  the 

Government. 

Mr.  Mun  Mohun  Ghose  and  Baboo  Grish 
Chunder  Mookerjee  for  Surrendro  Nath  Roy 
and  others. 

Mr,  Monro,  the  Magistrate,  appeared  in 

person. 

Section  68,  of  the  Criminal  Procedure  Code  applies 
only  to  cases  in  which  the  private  individual,  who  is 
injured  or  aggrieved,  or  some  one  on  his  part,  does  not 
come  forward  to  make  a  formal  complaint;  and  even  in 
such  cases  the  jurisdiction  to  fhc  Magistrate  to  arrest 
requires  for  its  foundation  a  personal  Knowledge  of  the 
fact  that  an  offence  has  been  committed — knowledge 
derived  from  testimony  legally  given  before  him. 
The  report  of  the  police,  or  any  statement  not  on  oath 
or  short  of  an  actual  formal  complaint,  is  not  sufficient 
to  give  the  Magistrate  jurisdiction  to  issue  a  warrant. 

Under  Section  77  of  the  Criminal  Procedure  Code 
and  the  corresponding  Section  of  the  amended  Act,  a 
Magistrate  may  issue  a  warrant  to  an  unofficial  person, 
but  he  can  only  do  so  when  he  cannot  obtain  the  assist- 
ance of  the  police,  or  when  the  urgency  is  imminent. 

A  commitment  to  bajut,  before  evidence  is  recorded, 
is  illegal. 

The  following  are  material  portions  of  the 
petition  of  Surrendro  Nath  Roy  and  others, 
submitted  through  their  pleader,  Baboo  Grish 
Chunder  Mookerjee,  on  which  the  Court 
granted  the  rule  in  this  case. 

That  your  petitioners  are  defendants  in 
the  above  case  at  present  pending  in  the 
Court  of  Mr.  J.  Monro,  Officiating  Magis- 
trate of  the  Nuddea  District. 

1.  That  your  petitioners  have  been  in- 
formed that,  on  or  about  the  28th  of  August 
last,  a  petition  was  presented  to  the  Joint 
Magistrate  of  Nuddea  by  one  Gopaul  Roy, 
alleging  that  one  Nobin  Roy  bad  been  at- 
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tacked  on  the  31st  of  Srabun  1276,  B.  S., 
by  some  of  the  defendants  in  the  above- 
mentioned  case  and  others,  at  Kumujbuttee, 
in  the  District  of  Nuddea,  and  thence  carried 
away  by  force,  and  praying  that  steps  might 
be  taken  for  the  release  of  the  said  Nobin 
Roy,  who  was  then  missing. 

2.  That  the  said  Gopaul  Roy  presented 
another  petition  on  the  28th  of  August  last, 
praying  for  an  enquiry  into  the  circumstances 
detailed  in  his  former  petition;  but,  to  the 
knowledge  of  your  petitioners,  neither  Gopaul 
Roy  nor  any  one  else  was  examined,  either 
by  the  Magistrate  or  Joint  Magistrate  of 
Nuddea,  in  the  matter  of  the  petition  of  the 
said  Gopaul  Roy,  before  the  2nd  of  November 
last. 

3.  That,  about  the  24th  of  September 
last,  Mr.  J.  Monro,  the  Officiating  Magistrate 
of  Nuddea,,  issued  a  warrant,  directing  one  of 
your  petitioners,  Surrendro  Nath  Roy,  now 
one  of  the  defendants  in  the  above-named 
case,  to  arrest  and  forward  to  the  said  Offi- 
ciating Magistrate  your  petitioners,  Mohesh 
Haree,  Paika  Haree,  Hurrish  Ghose,  and 
Dawick  Ghose,  some  of  the  defendants  named 
above. 

4.  That,  in  obedience  to  the  said  warrant, 
your  petitioner,  Surrendro  Nath  Roy,  arrested 
and  made  over  your  petitioners  Mohesh 
Haree,  Paika  Haree,  and  Hurrish  Ghose, 
to  Mr.  Monro  at  Mooragatcha  on  or  about 
the  27th  of  September  last. 

5.  That  Mr.  Monro  then  directed  your 
petitioners,  Paika  Haree,  Mohesh  Haree, 
and  Hurrish  Ghose,  to  be  sent  to  hajut, 
refusing  a  verbal  application,  which  was  then 
made  on  behalf  of  your  petitioners,  to  have 
your  petitioners  released  on  bail. 

6.  That,  on  or  about  the  7th  of  October 
last,  your  petitioner,.  Surrendro  Nath  Roy,  in 
obedience  to  the  warrant  aforesaid,  forwarded 
one  of  your  petitioners,  Dawick  Ghose,  to  Mr. 
Monro,  who  was  then  at  Kishnaghur. 

7.  That  another  application  was  made 
to  Mr.  Monro  at  Kishnaghur  for  the  release 
on  bail  of  one  of  your  petitioners,  Dawick 
Ghose,  as  well  as  of  your  petitioners  who 
were  committed  to  custody  at  Mooragatcha 
as  aforesaid,  but  this  application  was  also 
rejected* 

8.  That  your  petitioners,  Mobesh  Haree, 
Paika  Haree,  Hurrish  Ghose,  and  Dawick 
Ghose,  were  kept  in  hajut  until  the  2nd  of 
November  last,  i.  e.,  the  first  three  for  about 


34  days,  and  the  fourth  for  about  46  days, 
merely  on  suspicion,  and  without  any  evi- 
dence being  recorded  against  your  petitioner) 
in  the  presence  of  your  petitioners. 

9  1*hat,  on  the  2nd  of  November  last 
your  petitioners  and  other  defendants  were 
ordered  to  appear  before  Mr.  Monro  atKish- 
naghur,  and  on  that  day  a  portion  of  the 
deposition  of  the  said  Nobin  Roy,  who,  it 
was  alleged,  has  been  missing,  was  taken  by 
Mr.  Monro. 

10.  On  the  same  day,  i.  e.%  on  the  2ndd 
November,  your  petitioner,  Surrendro  Nath 
Roy,  of  Sonadanga,  was  made  a  defendant, 
and  was  committed  to  custody,  after  only  a 
portion  of  Nobin  Roy's  evidence  had  been 
recorded.  That  an  application  for  the  release 
on  bail  of  your  petitioner  Surrendro  Nath 
Roy  was  made  on  that  day,  but  it  was  reject- 
ed by  Mr.  Monro,  on  the  ground  that  a 
strong  primd-facie  case  had  already  beta 
established  against  your  petitioners,  under 
Sections  365  and  368  of  the  Indian  Penal 
Code,  for  offences  which  were  not  bailable. 

11.  That,  on  the  3rd  of  November.,  the 
application  for  bail  on  behalf  of  your  peti- 
tioner, Surrendro  Nath  Roy,  was  renewed, 
but  Mr.  Monro  refused  to  re-consider  the 
order  he  had  made  the  day  before. 

12.  That,  on  the  4th  of  November  last, 
the  evidence  of  the  said  Nobin  Roy  was  con- 
cluded, and,  after  the  examination  on  the 
same  day  of  three  or  four  more  witnesses, the 
hearing  of  the  case  was  adjourned  forabouta 
week  by  Mr.  Monro,  who  gave  your  petitioner 
to  understand  that  the  investigation  into  the 
case  was  then  going  on,  and  that  it  was  quite 
uncertain  what  length  of  time  that  .investiga- 
tion might  occupy. 

13.  That,  on  the  order  for  adjournment  as 
aforesaid  being  given,  an  application  for  the 
release  of  your  petitioner,  Surrendro  Nath 
Roy,  on  bail,  was  made,  but  it  was  rejected 
by  Mr.  Monro. 

14.  That,  in  the  meantime,  i.  e.t  on  the 
4th  of  November  last,  an  application  for  bail 
on  behalf  of  your  petitioner,  Surrendro  Nath 
Roy,  was  made  to  the  Sessions  Judge  of  Nud« 
dea;  but,  that  officer  having  declined  to  inter- 
fere with  the  Officiating  Magistrate's  order  at 
that  stage  of  the  proceedings,  your  petitioner, 
Surrendro  Noth  Roy,  applied  to  this  Honor- 
able Court,  and  was  by  this  Court  ordered  to 
be  released  on  bail. 

15.  That  your  petitioner,  Surrendro  Nath 
Roy,  has  been  informed  that  the  said  order  of 
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this  Hon'ble  Court  reached  Mr.  Monro  at 
about  3  p.m.  of  the  10th  of  November  last, 
while  he  was  in  Court,  but  he  went  away  to 
his  house,  without  ordering  the  release  of 
your  petitioner,  Surrendro  Nath  Roy,  who  was 
consequently  not  let  out  on  bail  until  the 
next  day.  That  your  petitioner,  Surrendro 
Naih  Roy,  has  been  further  informed  that 
the  mookhtear  on  behalf  of  your  petitioner, 
Surrendro  Nath  Roy,  went  to  Mr.  Monro  at 
his  house  in  the  afternoon  of  the  10th  of 
November  to  remind  him  of  the  said  order 
of  this  Hon'ble  Court,  but  Mr.  Monro  de- 
clined to  receive  any  application  on  the  sub- 
ject in  his  house. 


18.  That  the  case  was  again  taken  up  by 
Mr.  Monro  at  Kishnaghur  about  the  6th  of 
November  last,  when  about  seven  witnesses 
for  the  prosecution  were  examined,  and  that 
one  of  those  witnesses  stated  in  cross-exami- 
nation that  he  had  previously  told  Mr.  Monro 
in  private  what  he  had  deposed  that  day. 

19.  That  the  case  was  then  adjourned  to 
the  1 8th  of  November,  but  no  witnesses 
were  examined  on  that  day,  and  it  was  again 
adjourned  to  the  25th  of  November,  on  which 
day  also  the  case  was  not  taken  up,  but  the 
defendants  were  ordered  to  appear  at  Rana- 
ghat  on  the  9th  December  last. 

20.  That,  on  the  9th  December,  the  de- 
fendants appeared  at  Ranaghat,  but  were 
told  on  the  icth  to  appear  again  on  the  23rd 

f  December  at  Kane  ra  par  rah  (a  distance  of 
about  40  miles  from  Kishnaghur),  where  he 
was  expected  to  be  on  that  day  during  his 
cold  weather  tour. 

21.  That,  on  the  22nd  of  December,  the 
defendants,  having  learned  that  Mr.  Monro 
was  then  at  Chagdah,  appeared  before  him 
there  on  the  22nd  and  23rd,  but  the  case  was 
taken  up  on  the  24th,  when  about  six  wit- 
nesses for  the  prosecution  were  examined. 

22.  That  the  case  was  next  taken  up  on 
the  3rd  of  January  last  at  Kancraparrah, 
when  about  five  more  witnesses  were  ex- 
amined. 

.23-.  That,  on  the  next  day,  some  more 
witnesses  were  examined,  and  the  defendants 
were  then  ordered  to  appear  before  Mr. 
Monro  on  the  15th  of  January  at  the  village 
of  Sharsha(a  distance  of  about  50  miles  from 
Kishnaghur  and  about  28  miles  from  the 
nearest  Railway  Station  at  Chagdah). 


24.  That,  in  the  meantime,  and  after  the 
examination  of  the  principal  witness  Nobin 
Roy  and  some  other  witnesses  had  been  con- 
cluded, about  ten  persons  were  arrested  and 
made  defendants  in  the  case,  but  those  wit- 
nesses who  had  been  examined  previously 
were  not  recalled. 

25.  That,-  the  Magistrate,  Mr.  Monro,  hav- 
ing refused  to  let  out  on  bail  some  of  the 
defendants  arrested  after  the  examination  of 
Nobin  Roy,  although  a  petition  was  presented 
on  behalf  of  these  defendants  pointing  out 
the  impropriety  of  making  them  defendants  at 
that  stage  of  the  proceedings,'  an  application 
was  made  on  their  behalf  to  the  present  Offi- 
ciating Sessions  Judge,  who  directed  them  on 
the  22nd  November  to  be  enlarged  on  bail. 

26.  That  defendants  Kishto  Charral,  Mat- 
tochur  Shaikh,  and  Ojulla,  were  kept  in  the 
Kotwally  Thannah  for  several  days,  while  the 
rest  remained  in  jail  before  they  were  let 
out  on  bail. 

27.  That,  although  your  petitioner,  Sur- 
rendro Nath  Roy,  was  let  out  on  bail  by  this 
Hon'ble  Court,  he  was  ordered  by  Mr. 
Monro  not  to  go  to  his  own  house,  but  to 
show  himself  daily  to  the  Court  Inspector. 

28.  That  the  case  was  again  taken  up  at 
Bongong  on  Saturday,  the  15th  of  January, 
when  one  more  new  witness  was  examined 
on  behalf  of  the  prosecution,  and  the  case  for 
the  prosecution  was  then  closed. 

29.  That  Mr.  Monro  then  directed  defend- 
ants Koylas  Sircar,  Rakhal  Roy,  Brojo  Bhut- 
tacharjee,  Baboo  Sheikh,  Hubboo  Ghose,  and 
Ojulla  Bewa  to  be  discharged,  and  framed  two 
charges  under  Sections  342  and  109  of  the 
Indian  Penal  Code  against  your  petitioner, 
Surrendro  Nath  Roy,  and  dire&ed  him  to  be 
put  upon  his  defence,  as  Mr.  Monro  did  not 
intend  to  commit  any  of  the  prisoners  to  the 
Sessions. 

30.  That  the  case  was  then  fixed  for 
the  27th  instant  at  Bongong,  and  Mr.  Monro 
then  said  that  he  would  draw  up  charges 
against  the  other  prisoners  on  Monday,  the 
17th. 

31.  That  on  Monday,  the  17th,  Mr.  Monro 
framed  certain  charges  (copies  of  which  your 
petitioners  have  not  received)  against  five  other 
defendants,  and  directed  the  discharge  of  a 
defendant. 

32.  That  on  Tuesday,  the  18th,  Mr. 
Monro  sent  for  one  of  the  witnesses  cited  by 
one  of  your  petitioners,  Hurrish  Ghose,  and 
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examined  him,  declining  to  receive  a  written 
petition,  which  your  petitioner,  Hurrish  Ghose, 
presented,  praying  that  the  examination  of  the 
said  witness  was  not  taken  in  the  presence 
of  any  of  the  other  defendants,  or  their 
Counsel. 

33.  That,  while  your  petitioner  Surrendro 
Nath  Roy's  case  is  fixed  for  the  27th  instant, 
other  defendants  are  directed  to  produce  their 
witnesses  on  the  25  th. 

34.  That  the  Officiating  Magistrate,  Mr. 
Monro,  had  all  along  given  the  defendants  to 
understand  that  he  would  commit  the  case  to 
the  Sessions. 

35.  That  your  petitioners  have  cited  about 
forty  witnesses,  who  will  have  to  be  brought 
from  long  distances,  some  from  the  district  of 
Moorshedabad,  where  Nobin  Roy  alleges  he 
was  confined. 

36.  That,  in  addition  to  the  physical  dis- 
comfort of  following  the  Magistrate  from 
place  to  place,  and  having  to  stay  in  villages 
where  there  is  no  suitable  accommodation, 
your  petitioners  have  already  incurred  consi- 
derable expense  in  having  had  to  take  their 
Counsel  and  Agents  along  with  them. 

37.  That  your  petitioners  have  been  much 
harassed  by  the  repeated  adjournments  as 
detailed  above,  and,  as  Mr.  Monro  hasdeclined 
to  take  up  the  case  at  Kishnaghur,  your  peti- 
tioners will  find  very  great  difficulty  in  pro- 
ducing their  witnesses  at  Bongong  or  any 
other  place  in  the  interior  of  the  Nuddea  Dis- 
trict. 


40.  That  there  was  further  pending  in 
the  Court  of  Mr.  Monro  a  complaint  preferred 
by  the  police  against  one  of  your  petitioners, 
Surrendro  Nath  Roy,  and  another,  for  having, 
as  alleged,  obstructed  the  police  in  their  in- 
vestigation in  the  case  of  Nobin  Roy,  and  for 
having  caused  disappearance  of  evidence. 
That  your  petitioner,  Surrendro  Nath  Roy, 
was  arrested  in  the  first  instance  under  a 
warrant  in  September  last. 

41.  That  the  enquiry  into  the  case  was 
commenced  by  Mr.  Monro  in  September  last, 
and  the  last  witness  was  examined  about  the 
beginning  of  October ;  and,  although  no  post- 
ponement was  necessary,  Mr.  Monro  left  the 
case  undecided  until  last  week,  when,  as  your 
petitioner,  Surrendro  Nath  Roy,  was  informed, 
yesterday  the  case  was  decided  in  his  favor. 


43.  That  your  petitioners  submit  tbit, 
Mr.  Monro  having  expressed  from  the  begin* 
ning  his  opinion  that  a  strong primd-facita* 
has  been  established  against  your  petitioners, 
and  also  that  he  would  commit  the  case  totbl! 
Sessions,  he  is  not  competent  to  try  yow 
petitioners  himself,  nor  is  he,  on  account  <£ 
the  bias  he  had  all  along  displayed  on  behaX 
of  the  prosecution,  as  evident  from  the  cir- 
cumstances detailed  above,  and  from  his  being 
influenced  by  private  information,  a  proper 
person  to  be  entrusted  with  the  trial  of  your 
petitioners. 

That  your  petitioners,  therefore,  pray,  id, 
that,  taking  into  consideration  the  ground; 
set  forth  above,  your  Lordships  will  be 
pleased  to  send  for  the  record  in  the  case 
mentioned  above,  and  quash  the  orders  of  Mi 
Monro,  dated  the  15  th  and  17th  instant* 
whereby  he  directed  your  petitioners  to  be 
put  upon  their  defence  before  him;  znily 
that,  should  there  be,  in  the  opinion  of  yoar 
Lordships,  any  evidence  against  your  peti- 
tioners, they  may  be  tried  by  the  Magis- 
trate of  Moorshedabad,  in  which  district 
many  of  the  witnesses  for  the  prosecutwa 
as  well  as  for  the  defence  reside,  or  by  the 
Joint  Magistrate  of  Nuddea  at  Kishnagfa* 
or  by  any  other  Court  that  your  Lordships 
may  think  proper. 

The  Rule  Nisi  granted  by  the  Court  (Preset' 
Phear  and  &  Jackson,  J  J.)  on  the  abw 
petition  was  made  in  the  following  terms:-" 

Let  the  record  of  the  above-mentioned  case 
be  sent  up  without  delay,  and  let  a  Rule  Nisi 
issue  to  the  prosecutor,  Nobin  Roy,  to  show 
cause,  within  15  days  after  the  service  upon 
him  of  the  rule,  why  the  orders  of  the  Magis- 
trate of  the  1 5th  and  17th  instants  should  not 
be  quashed  upon  the  grounds  mentioned  in 
their  petition,  or  why  the  case  and  record 
should  not  be  transferred  to  some  other  Magis- 
trate for  investigation,  as  prayed  ;  and  in  the 
meantime  let  all  further  proceedings  before 
the  Magistrate  be  stayed. 

A  copy  of  the  order  and  petition  must  be 
forwarded  to  the  Magistrate  with  the  intima- 
tion that,  if  he  wishes  it,  he  will  be  heard  at 
the  hearing  of  the  rule,  and  that  he  may  send 
to  this  Court  any  explanation  of  the  matters 
of  the  petition  which  he  thinks  fit 

Thefolloxving  is  the  judgment  on  the  argument 
on  the  Rule  Nisi: — 

Phear,  J% — It  seems  to  me  clear  from  Mr. 
Monro's  own  explanation  of  the  course  of 
this  case  that  be  has  committed  in  it  serious 
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deviations  from  the  procedure  laid  down  by  our 
Criminal  Procedure  Code,  and  that  he  has,  in 
many  of  the  stages  of  the  case,  shown  a  want 
of  discretion  whfch  is  to  be  lamented ;  but,  on 
the  whole,  I  think  that  the  rule  ought  to  be  dis- 
charged, because  I  entirely  acquit  Mr.  Monro 
of  having  in  any  part  of  the  protracted  in- 
quiry been  actuated  by  any  improper  feeling 
towards  the  prisoners,  or  by  any  other  desire 
than  that  of  doing  his  duty  as  a  judicial 
officer. 

It  is  very  much  to  be  deplored  that  the 
practice  which  Mr.  Monro  has  taken  to  be 
accordant  with  the  provisions  of  our  Criminal 
Procedure  Code  should  at  this  day  obtain,  as 
we  are  told  it  does,  in  a  zillah  so  close  to  the 
capital  as  Nuddea. 

It  cannot  be  questioned,  I  think,  that  the 
custody  of  the  prisoners  was  from  the  be- 
ginning to  the  end  illegal.  Mr.  Monro 
says  he  supposed  that  the  step  he  took  in 
causing  their  arrest  was  sanctioned  by  Sec- 
tion 68,  Criminal  Procedure  Code;  but  I  am 
very  distinctly  of  opinion  that  that  Section 
applies  only  to  cases  in  which  the  private 
individual,  who  is  injured  or  aggrieved,  or 
some  one  on  his  part,  does  not  come  forward 
to  make  a  formal  complaint.  It  is  a  provi- 
sion of  the  law  for  enabling  a  public  official 
to  take  care  that  justice  may  be  vindicated, 
notwithstanding  that  the  persons  individually 
aggrieved  are  unwilling  or  unable  to  prose- 
cute. And  even  in  such  cases  the  jurisdiction 
of  the  Magistrate  to  arrest  requires  for  its 
foundation  knowledge  of  the  fact  of  an  offence 
having  been  committed,  and  that  knowledge,  I 
apprehend,  must  be  either  personal  or  derived 
from  testimony  legally  given. 

But  here  Mr.  Monro  commences  his  appli- 
cation by  stating,  not  only  that  the  brother  of 
Nobin  Roy  had  made  a  complaint  in  the  first 
place  to  the  Joint  Magistrate,  but  that 
Mr.  Monro's  own  subsequent  proceedings 
were  in  effect  instituted  upon  information 
given  by  this  man  to  the  police  and  to 
himself.  That  being  so,  the  case  obviously 
might  and  ought  to  have  been  conducted  upon 
one  or  other  of  the  bases  afforded  by  Section 
66  and  by  Section  135.  There  was  no  occa- 
sion whatever  for  Mr.  Monro  to  take  upon 
himself  the  character  of  a  public  prosecutor. 

There  is,  in  my  judgment,  no  doubt  that 
the  law  is  just  as  jealous  of  personal  liberty 
in  India  as  it  is  in  England,  and  that  liberty 
cannot  rightly  be  taken  away  except  under 
circumstances  which  are  clearly  prescribed 
by  positive  law.    Now,  the  warrant  of  arrest 
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which  Mr.  Monro  issued,  and  under  which 
the  petitioners  were  taken  into  custody,  was 
grounded  upon  the  information  informally 
given  by  the  brother  of  the  missing  man. 

"The  man  Nobin  was  still  missing,  and 
upon  the  police-report  and  the  statement  of 
the  missing  man's  brother,  who  appeared 
"before  me  a.t  Moragachee,  I  issued  an 
"order  to  Surrendro  Naih  Roy,  whose  ryots 
"the  accused  were,  forwarding  a  warrant  for 
"  their  arrest,  and  directing  him  to  produce 
"  them  as  persons  accused  of  dacoity." 

This  is  Mr.  Monro's  own  statement. 

I  don't  think  that  the  report  of  the  police 
or  any  statement  of  the  missing  man's  brother, 
which  falls  short  of  an  actual  formal  complaint 
or  of  a  statement  made  on  oath,  is  sufficient 
in  law  to  give  the  Magistrate  jurisdiction  to 
isSue  his  warrant.  I  need  not  point  out  the 
mischief  that  would  be  likely  to  issue  if  a 
Magistrate  were  justified  on  the  mere  report 
of  the  police  in  arresting  any  person  whom 
they  wished  to  incriminate.  In  a  particular 
case,  namely,  when  an  offence  is  committed  in 
his  presence,  a  Magistrate  may,  no  doubt, 
without  complaint  or  sworn  testimony,  order 
the  arrest  of  the  offender,  but  this  is  by  virtue 
of  Section  1 10,  and  the  separate  specification 
of  this  power  in  the  Code  goes  far  to  show 
that  Section  68  does  not  bear  the  construction 
which  Mr.  Monro  has  put  upon  it.  The 
cases  in  which  the  police  may  arrest  without 
a  warrant  are  prescribed  with  minuteness  in 
the  Criminal  Procedure  Code,  and  it  appears 
to  me  that  the  more  extensive  power  convey- 
ed by  a  warrant  must  proceed  from  the 
exercise  of  a  judicial  discretion  either  on  the 
Magistrate's  own  view  or  upon  materials 
furnished  by  some  other  person  under  such 
circumstances  as  will  render  that  person  re* 
sponsible  for  putting  the  law  in  motion,  *'.  *., 
furnished  by  him  either  in  the  capacity  of 
prosecutor  or  by  statement  on  oath. 

Again,  the  very  form  of  the  warrant  in 
this  case  is  unfortunate.  It  is  directed,  not  to 
any  police-officer,  but  to  Surrendro  Nath  Roy, 
the  person  at  whose  instigation,  according  to 
the  theory  of  the  police,  the  alleged  kidnap- 
ping originated ;  and,  even  if  the  Magistrate  did 
not  take  the  police-view  on  this  point,  Sur- 
rendro Nath  was  clearly  a  person  so  clearly 
connected  with  the  parties  who  were*supposed 
to  be  implicated  that  he  was  soon  arrested  as 
an  accomplice.  Doubtless,  Section  77  of  the 
Criminal  Procedure  Code,  and  the  corre- 
sponding Section  of  the  amended  Act,  do  give 
the  Magistrate  pqfiver  to.  issue  a  warrant  to 
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an  unofficial  person.  But  in  the  enactment 
itself  is  to  be  found  an  indication  of  the 
circumstances  under  which  the  Legislature 
intended  that  power  to  be  exercised,  namely, 
when  the  Magistrate  is,  without  the  assistance 
and  service  of  competent  persons,  charged 
with  ordinary  police-duties,  and  responsible, 
by  virtue  of  their  office,  for  the  proper  exe- 
cution of  a  process  of  this  sorb,  and  above  all 
when  the  urgency  is  imminent. 

And  whether  or  not  the  first  arrest  was 
made  without  legal  foundation,  unquestion- 
ably the  subsequent  commitment  to  ha  jut, 
and  the  remands,  based  as  these  were  on  no 
evidence  whatever,  were  entirely  invalid. 

I  regret,  as  I  have  already  mentioned 
during  the  hearing  of  the  case,  that  Mr. 
Monro,  on  receiving  the  order  of  the  High 
Court  with  regard  to  releasing  the  prisoner 
on  bail,  which  order  reached  him  while  he 
was  presiding  in  Court,  did  not  at  once  make 
it  public,  even  if  it  be  supposed,  as  suggested 
by  Mr.  Paul,  t;hat  none  of  the  parties  con- 
cerned were  present  in  the  Magistrate's  Court 
at  the  time.  I  say  I  regret  it,  because  publi- 
city in  these  cases  is  the  highest  safeguard 
which  the  Magistrate  has  for  preventing  any 
misconception  as  to  his  motives  and  conduct. 

After  the  2nd  of  November  the  case 
changed.  At  that  time  evidence  was  pro- 
duced before  the  Magistrate  on  which  he  could 
rightly,  in  the  exercise  of  his  judicial  discre- 
tion, hold  that  the  persons  charged  ought  to 
be  committed  to  prison  either  to  await  trial 
or  for  safe  custody  during  the  adjournment  of 
the  enquiry.  And  it  is  because  I  think  that 
this  is  the  case  that  I  feel  the  strongest 
ground  taken  up  by  the  petitioners  fails  them. 
For  I  am  not  prepared  to  say  that,  because 
the  arrest  and  custody  previous  to  the  2nd  of 
November  was,  in  my  opinion,  illegal,  therefore 
all  the  subsequent  proceedings  are  void,  and 
ought  to  be  quashed.  It  appears  to  me  that 
the  petitioners  now  stand  committed  for  trial, 
under  orders  of  a  competent  officer  made 
after  hearing  evidence  which  was  judicially 
received  and  recorded.  I  cannot,  therefore, 
say  that  they  ought  not  to  be  tried  on  the 
charge  on  which  he  has  so  committed  them. 

There  are  other  matters  which  have  been 
referred  to  in  the  argument  before  us,  and 
which  have,  I  don't  say  unnecessarily,  occu- 
pied a  considerable  time  in  discussion,  but  I 
don't  think  that  we  are  required  to  direct  our 
attention  to  them  in  detail  now. 

It  does  seem  to  me  that  a  very  unduly 
lengthened  period  elapsed  in  this  case  between 


the  first  apprehension  of  the  prisoners  and 
their  commitment,  and  I  am  disposed  to  think 
that  an  officer  in  Mr.  Monro's  position  would 
have  exercised  a  better  discretion  if  he  had 
taken  care  not  to  drag  the  parties  stage  after 
stage  as  he  did  following  him  in  his  tour 
through  the  Mofussil.    It  was  surely  open  to 
him  in  more  ways  than  one  to  have  provided 
that  the  case  should  have  been  heard  and 
decided  promptly  at  Kishnaghur.    Even  A 
he  had  been  right,  as  I  think  he  is  not,  in  the 
supposition  that  the  proceeding  was  one  based 
on  Section  68,  and  that  the  case  could  not, 
therefore,  be  made  over  to  any  Subordinate 
Magistrate  for  investigation,  still  there  was  no 
sort  of  obstruction  in  his  way  to  prevent  him 
from  taking  it  up  himself  at  the  principal  town 
or  at  any  other  convenient  spot  in  the  district, 
and  completely  disposing  of  it  in  the  same 
place.    The  movements  of  a  Magistrate  dar- 
ing his  cold-weather  tour  are  not  so  strictly 
prescribed  by  an  inexorable  rule  of  necessity 
that  Mr.  Monro  could  not  haVsj  reasonably  ma- 
naged in  this  case  to  take  all  the  evidence  at 
one  station. 

The  detention  of  the  prisoners  in  the  than- 
nah  was  certainly,  under  the  circumstances  of 
the  case,  to  say  the  least  of  it,  not  judicious, 
and  the  direction  to  Surrendro  Nath,  while  he 
was  out  on  bail,  to  remain  in  Kishnaghur,  was 
absolutely  without  authority,  and  should  not 
have  been  made. 

I  also  cannot, think  that  the  examination  of 
the  witness  Hurrish  Nath  was  conducted  ia 
such  a  way  and  under  such  circumstances  as 
to  give  complete  confidence  to  the  minds  of 
the  petitioners  in  the  Magistrate's  fairness 
and  impartiality  with  reference  to  the  inves- 
tigation. 

And,  on  the  whole,  I  cannot  avoid  the  con* 
elusion,  after  a  full  consideration  of  the  facts 
of  this  case,  that,  although  there  is  nothing 
now  imputable  to  Mr.  Monro  such  as  to  dis- 
qualify him  from  trying  the  case  between  the 
Crown  and  the  prisoners,  there  was  still  very 
much,  before  the  explanation  which  he  has 
submitted  to  this  Court  was  made  public,  to 
render  the  prisoners  justly  apprehensive  that 
they  would  not  receive  an  unbiassed  and  im- 
partial trial  at  his  hands. 

Therefore,  although  I  have  said  that  I 
think  that  the  rule  ought  to  be  discharged,  I 
also  think,  under  the  circumstances,  that  it 
should  be  discharged  without  costs. 

Mitter y  J* — I  am  of  the  same  opinion. 

b 
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The  19th  February  1870. 


Present:  j  /V««t/.- 

The  Hon'ble  G ;.  Loch  and  Sir  Charles  Hob-  \       The  H     ^  Q  ^  h  ftnd  S|r  c^  ^ 
house,  *<ir/.,  JWj**.  Hobhouse,  Bart.,  Judges. 

Murder— Grave  and  sadden  provocation— Jury—        T1  ,     r,    _      ..      ...       e  ^. 

Exception  zv  Section  300,  Penal  Code.   7     I      UnUwfid  aasem^^Murder-Section  149, 

Criminal  Appellate  Jurisdiction. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Sohraie. 

The  Queen  versus  Golam  Arfin  and  others. 
Committed  by  the  Magistrate,  and  tried  by 

the  Sessions  Judge  of  Patna,  on  a  charge    Committed  by  the  Magistrate,  and  tried  bv  the 
0/ attempt  to  murder.  !      &JJ/.^  Judge  o/Backergungf)  0tt  a  (h  irge 

Baboo  Bhoodh  Sen  Singh  for  Appellant.      1      of  murder. 

Under  Exception  1,  Section  300  of  the  Penal  Code,         Baboo  Aushootosh  Dhur  for  Appellant. 
the  finding  of  a  Jury  as  to  whether  the  offence  of  r 

murder  was  committed  under  grave  and  sudden  provo- 
cation sufficient  to  prevent  the  offence  from  amounting  ,      Where  a  number  of  persons,  members  of  an  unlawful 
to  murder  is  a  question  of  fact  with  which  the  High  » ,  ..      ,,     ..        ,  t  ..        ,  .„   .  a 

Court  cannot  interfere.  '  assembly,  went  to  abduct  A,  and  one  of  them  killed  B 

,  in  the  attempt  to  abduct  A  :  Held  that  all  the  persons 

Hobhouse,    J. — The   prisoner   in   this   in-    concerned  in  the  attempt  at  abduction  were  guilty,  look- 

Stance   was  charged   with  the  offence  Of  at-    ing  to  Section  149  of  the  Penal  Code,  of  causing  the 

tempt  to  murder  within  the   provisions  of '  death  of  £. 
Section  307  of  the  Indian  Penal  Code.     His 

defence  was  that  he  committed  the  act  in  J  Hobhouse,  J.—Ov  the  dvt  prisoners  who 
question  under  grave  and  sudden  provoca-  have  appealed  in  this  case,  nothing  has  been 
tion,  namely,  the  provocation  of  finding  his  sa,d  jn  fVOr  of  Golam  Arfin,  who,  it  is  ad- 
wife,  the  person  upon  whom  the  attempt  at ;  mitted,  is  proved  by  the  evidence  to  have 
murder  was  made,  m  the  act  of  adultery  I  been  the  person  who  struck  the  blow  which 
with  another  person.  The  case  was  tried  ,  caused  the  death  of  the  deceased.  With 
by  a  Jury,  and  the  Jury  have  found  the  ,  regard  to  the  other  prisoners,  it  is  urged  that 
prisoner  guilty  under  Section  307.  .  tne  murder  of  the  deceased  was  not  the 

It  is  contended  in  appeal  that,  inasmuch  '  common  objeft  of  the  parties,  but  their 
as  the  act  was  committed  under  the  grave  !  common  objeft  was,  as  has  been  found  by  the 
and  sudden  provocation  mentioned,  so  the  :  Judge,  the  abdudion  of  Roopa  Bibi,  and  that 
prisoner  was  entitled  to  such  mitigation  of  |  Ferman  Bibi,  her  daughter,  in  trying  to  pre- 
punishment  as  that  provocation  may  seem  vent  Roopa  Bibi  being  carried  off,  was  struck 
in  the  eye  of  the  Court  to  justify.  But  |  down  by  Golam  Arfin,  and,  as  this  murder 
we  remark  that,  under  the  explanation  to  !  was  not  the  common  objett  of  all,  the  other 
be  found  appended  to  Exception  1  of  Sec- '  prisoners  are  entitled  to  a  mitigation  of  the 
tion  300  of  the  Code,  that  "  whether  the  pro-  punishment  awarded  by  the  Judge. 
"  vocation  was  grave  and  sudden  enough  to 

"prevent  the  offence  from  amounting  to  Looking  at  the  terms  of  Sedion  149  of 
"  murder,  is  a  question  of  fact."  We  also  the  Indian  Penal  Code,  we  find  that,  '•  if  an 
find  that  the  Judge,  when  he  charged  the  offence  is  committed  by  any  member  of  an 
Jury  in  the  case,  drew  the  attention  of  the !  unlawful  assembly  in  prosecution  of  the 
Jury  to  the   defence  then   as   now  set  up    common  objeft  of  that  assembly,  or  such  as 


by  the  prisoner.  The  Jury,  as  judges  of 
fact,  have  found  that  there  was  no  such  pro- 
vocation as  the   prisoner  now  relies  upon. 


the  members  of  that  assembly  knew  to  be 
likely  to  be  committed  in  prosecution  of  that 
objed,  every  person  who,  at  the  time  of  the 


This,  therefore,  is  a  finding  with  which  we  committing  of  that  offence,  is  member  of  the 
cannot,  even  if  under  the  circumstances  of  the  j  same  assembly,  is  guilty  of  that  offence." 
case  we  were  so  disposed,  interfere  as  an  1  Now,  the  fads  of  this  case  are  not  denied. 
Appellate  Court.    The  appeal  is  dismissed.    -  It  is  proved  that  the  prisoners  did  come  to 
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carry  off  Roopa  Bibi,  that  they  were  at  that 
time  members  of  an  unlawful  assembly,  that 
they  came  armed,  and  that  one  of  the  mem- 
bers did  strike  down  and  kill  Ferman  Bibi 
with  a  weapon  similar  to  that  with  which 
all  of  them  were  armed,  nor  can  it  be  doubt-, 
ed  that  the  members  of  this  assembly  knew 
that  such  a  result  would  follow  the  attempt 
which  they  were  about  to  make  to  carry  off 
Roopa  Bibi,  and  they  were  prepared  to  resist 
any  attempt  that  might  be   made  to   pre- 
vent them  from  accomplishing  their  design, 
and  they  were  prepared  to  use  just  such 
a  lethal  weapon  as  one  of  the  members  of 
that  assembly  did  use,  and  thereby  caused 
the  death  of  Ferman  Bibi.    It  appears  to 
us,  therefore,  that  the  finding  of  the  Judge 
is  correft,  and  that  the  sentence  passed  upon 
the  prisoners  is  a  proper  one,  and  that  this 
appeal  must  be  dismissed. 


The  26th  February  1870. 

•     Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Summing  up—Jury. 

Criminal  Appellate  Jurisdiction. 

Dwarkanath  Sen  and  another,  Appellants. 

Commilied  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Dacca,  on  a  charge  0/ 
using  criminal  force  to  a  ivoman. 

Mr.  Mackenzie  for  the  Appellants. 

A  Sessions  Judge  in  summing  up  is  bound  to  advise 
a  Jury  on  questions  of  fai%  and  may  tell  the  Jury  the 
impression  which  the  evidence  has  made  upon  his  own 
mind. 

Kemp,  J. — The  appellants  have  been  con- 
victed under  Section  354  of  the  Indian  Penal 
Code,  and  have  been  sentenced  to  two  years' 
rigorous  imprisonment,  which  is  the  maxi- 
mum sentence  that  can  be  awarded  under 
that  Section.  The  case  was  tried  with  a 
Jury.  The  learned  Counsel  for  the  prisoners 
objects  to  a  passage  which  occurs  in  the 
charge  of  the  Judge  to  the  Jury,  which  is 
to  the  following  effect :  "  Jt  was  not  the 
"kind  of  night  to  select  for  such  an  attempt, 
"and  the  whole  thing  looks  to  me  rather 
"like  a  drunken  party's  revenge  upon  the 
"  young  woman  done  only  to  insult  her  and 
"the  family."    The  learned  Counsel  con- 


tends that,  if  the  Judge  thought  proper  to 
submit  the  impression  on  his  mind  to  the 
Jury,  he  ought  at  the  same  time  to  have 
told  them  that  they  were  judges  of  the 
facts  of  the  case,  and  that  they  were  to  de- 
cide the  case  on  the  evidence  without  re- 
ference to  any  impression  that  the  facts  of 
the  case  may  have  made  on  the  Judge'* 
mind.  The  learned  Counsel  contends  that 
this  has  been  such  an  error  in  summing 
up  that  the  conviction  ought  to  be  quashed, 
and  the  prisoners  released,  as  it  is  not  jus- 
tified by  the  evidence. 

There  can  be  no  doubt  in  my  mind,  on 
reading  the  evidence  of  the  girl  Hurro  Soon- 
duree  and  of  her  father  and  mother,  that  this 
case  is  a  true  one.    The  girl  was  not  asked  a 
single  question  by  the  pleader  for  the  defence 
with  reference  to  any  improper  intimacy  be- 
tween her  and  the  accused  Prosunno  Sen. 
The  evidence  of  the  father,  the  mother,  the 
girl  herself,  and  the  other  witnesses  who  have 
been  examined,  appears  to  me  to  prove  the 
case,  and  the  case  itself  is  a  very  serious  one. 
A  large  party  of  men  proceeded  to  the  house 
of  the  prosecutor  at  night.    They  broke  into 
the  house,  and    attempted    to  carry  off  a 
young  girl  about  13  years  of  age,  because 
Prosunno  Sen  desired  to  become  possessed  of 
her  person.    There  can  be  no  doubt  that  a 
Sessions  Judge  is  bound  to  sum  up  properly, 
that  he  ought  to  advise  the  Jury  on  questions 
of  fact,  and  that  there  is  no  objection,  to 
use  the  words  of  the  learned  Chief  Justice 
Tindal,   "to  the  Judge's   letting   the  Jury 
know  the   impression  which   the    evidence 
has  made  upon  his  own  mind;"  but  this 
Court  must   be  satisfied  that  the  accused 
persons  have  been  prejudiced  by  any  error 
or  defect  in  the  summing  up  of  the  Judge 
before    they    can    interfere.    In    this  case, 
the  Judge  thought  proper  to  let  them  know 
the    impression    which   the    evidence   had 
made  in  his  mind.     He  also  suggested  tothem 
that  it  was  probable  that  the  case  was  one 
of  a  drunken  party  who,  in  "revenge  upon 
the  young  woman,  had  insulted  her  and  the 
family,"  but  it  does  not  appear  to  us  that  this 
view  of  the  Judge  had  any  influence  upon 
the  Jury,  and  that  it  did  not  in  any  way 
prejudice  the  prisoners.     On  the  contrary, 
if  the  Jury  had  acted  upon  the  suggestion 
or  supposed  case  put  by  the  Judge,  their 
finding  would   not  have  led  to  the  roan- 
mum  sentence  being  passed  by  the  Judge, 
and  it  would  probably  have  been  mitigated. 
So  far,  therefore,  as  the  suggestion  goes,  it  is 
rather  in  favor  than  to  the  prejudice  of  the  pri- 
soners; but  the  fact  really  is,  that  the  Jadff* 
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himself,  in  awarding  the  maximum  sentence 
provided  by  the  law,  appears  to  have  consi- 
dered the  evidence  as  proving  the  offence 
to  have  been  a  deliberate  and  aggravated 
one,  that  it  was  not  the  frolic  of  a  drunken 
party,  but  the  deliberate  intention  of  the 
prisoners  to  insult  and  outrage  the  family  of 
the  prosecutor.  Being  of  opinion  that  the 
prisoners  have  not  been  prejudiced  by  any 
error  or  defect  in  the  summing  up  of  the 
Judge,  and  looking  to  the  evidence  in  the 
case  which  has  been  read  to  a  sufficient 
extent  to  enable  us,  although  we  are  not 
called  upon  to  go  into  the  facts,  to  ascertain 
whether  the  sentence  is  a  proper  one  or  not, 
I  have  no  hesitation  in  confirming  both  the 
conviction  and  the  sentence,  and  dismissing 
this  appeal. 

Jackson,   J. — I   quite   concur   with    Mr. 

Justice  Kemp.  I  think  that  the  prisoners 
ave  not  been  prejudiced  in  any  way  by  the 
charge  of  the  Judge  to  the  Jury.  I  think 
that  the  remarks  of  the  Judge  are  in  favor 
of  the  prisoners  from  one  end  of  his  charge 
to  the  other ;  and  more  especially  the  particu- 
lar words  which  are  objected  to  seem  to  me 
to  be  in  extenuation  of  the  prisoners'  crime. 
There  was,  as  the  learned  Counsel  has  stated, 
no  evidence  to  show  that  the  prisoners  were 
drunk  when  the  offence  was  committed,  but 
is  seems  clear  upon  the  evidence  that  they 
deliberately  committed  the  offence. 

I  would  not,  therefore,  interfere  either  with 
the  conviction  or  the  sentence. 


The  2nd  March  1870. 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Procedure— Discharge  of  accused— Section 
34a,  Penal  Code— High  Court 

Reference  to  the  High  Court,  under  Sec- 
tion 434  of  the  Code  of  Criminal  Pro- 
cedure,  by  the  Magistrate  of  J es sore. 

Santoo  Mundle  and  others 

versus 
Abdool  Biswas  and  others. 

The  High  Court  declined  to  interfere  with  an  order 
oT  a  Deputy  Magistrate  discharging  an  accused  with- 


out trial  in  a  case  under  Section  £43  of  the  Penal  Code, 
because  the  complainant  and  his  witnesses  were  not 
present. 

The  case  is  as  follows : — 

The  complainants  preferred  a  charge 
against  the  accused  under  Sections  143  and 
342  of  the  Indian  Penal  Code  for  wrongfully 
and  unlawfully  confining  them. 

The  case  was  referred  on  the  13th  De- 
cember last  by  the  Magistrate  of  Jessore  to 
Moulvie  Azarul  Huq,  Deputy  Magistrate  of 
that  place,  who  on  that  day  ordered  that 
recognizances  should  be  taken  from  the  par- 
ties, and  fixed  23rd  December  last  for  the 
trial  of  the  case. 

The  complainants  being  absent  on  the  said 
23rd  December  last,  the  Deputy  Magistrate 
struck  off  the  case,  and  discharged  the 
defendants. 

Subsequently  the  complainants  applied  to 
the  Magistrate,  praying  for  a  fresh  trial  of 
the  case,  after  hearing  the  depositions  of. 
their  witnesses.  Whereupon  the  Magistrate 
called  for  an  explanation  from  the  Deputy 
Magistrate,  and  referred  the  case  to  the  High 
Court  with  the  following  remarks : — 

"The  order  appears  to  me  an  erroneous 
"  order,  for,  the  case  being  triable  under  Chap- 
"  ter  XIV.,  the  Deputy  Magistrate  should  have 
"  forfeited  the  complainants'  recognizances,  but 
"should  not  have  dismissed  the  cas?. 

"  I  know  that  it  is  not  stated  whether  the 
"  witnesses  were  present  or  not ;  if  they  were, 
"their  evidence  should  plainly  have  been 
"  taken. 

"  On  the  above  grounds,  I  think  the  De- 
"  puty  Magistrate  should  be  directed  to  re-hear 
"  the  case." 

The  Deputy  Magistrate,  in  submitting  an 
explanation  to  the  Magistrate,  makes  the 
following  statement: — 

4<  The  defendants  were  charged  with  offences 
under  Sections  143  and  342,  Indian  Penal 
Code.  Though  the  offence  under  Section  342 
is  punishable  with  imprisonment  exceeding 
six  months,  the  offence  under  Section  143. 
is  punishable  with  imprisonment  not  exceed- 
ing one  month,  and  for  which  a  summons 
may  ordinarily  be  issued,  and  upon  the  day 
appointed  for  the  appearance  of  the  accused 
person  the  complainant  did  not  appear,  and 
I  remember  the  witnesses  were  not  present, 
and  the  case  was  struck  off.  However,  if  the 
Magistrate  or  the  High  Court  direct  me  to 
re- hear  the  case,  I  shall  obey  it.'' 
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,  Judgment  of  the  High  Court. 

Hobhouse,  J. — The  case  before  us  seems  to 
be  this :  — 

A  person  was  accused,  amongst  other 
offences,  of  an  offence  within  the  terms  of 
Section  342  of  the  Indian  Penal  Code. 

On  the  day  fixed  for  the  trial,  the  accused 
was  in  attendance,  but  the  complainant  and 
his  witnesses  were  not  so. 

The  Deputy  Magistrate,  therefore,  struck 
off  the  case,  and  we  suppose  discharged  the 
accused. 

It  is  said  that  he  should  rather  have  es- 
cheated the  complainants'  recognizances,  and 
we  suppose  it  is  meant  to  be  said  that  he 
should,  By  this  way  or  by  some  other,  have 
compelled  the  complainant  and  his  witnesses 
to  come  into  Court,  and  should  then  have 
proceeded  with  and  concluded  the  trial. 

But,  if  a  complainant  and  his  witnesses 
do  not  attend  on  the  day  fixed  for  the  trial, 
the  order  of  the  Magistrate  discharging  the 
accused,  even  if  it  be  not  warranted  by  the 
Procedure  Code,  is  certainly  not  an  order 
with  which  we  should  think  it  right  to 
interfere  under  the  extraordinary  power  of 
revision  given  to  us. 

We  think  the  order  may  stand. 

Loch,  J. — The  reference  appears  to  me  to 
be  unnecessary.  There  has  been  no  trial. 
The  accused  was  simply  discharged,  because 
the  complainant  and  his  witnesses  were  not 
in  attendance  on  the  day  fixed  for  the  trial, 
and  the  order  made  by  the  Deputy  Magis- 
trate does  not  appear  to  be  illegal.  He 
might,  it  is  true,  have  escheated  the  recog- 
nizances of  the  complainant  and  his  wit- 
nesses.   The  record  may  be  returned. 


The  5  th  March  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  H.  V. 
Bayley,  Judge. 

Procedure— Witness  for  prosecution— Irrega- 
laxity— Section  439,  Code  of  Criminal  Pro- 
cedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Sham  Kishore  Holdar. 

Committed  by  the  Magistrate,  and  tried  h 
the  Sessions  Judge  of  Backer  gunge,  on  a 
charge  of  dacoity. 

It  is  irregular  to  allow  a  witness  to  be  examined  m 
behalf  of  the  prosecution  after  the  prisoner  has  made 
his  defence,  when  the  witness  is  not  a  witness  to 
contradict  any  new  case  set  up  by  the  prisoner.  Where, 
however,  the  prisoner  had  full  notice  of  the  evidence 
which  was  to  be  given  by  such  witness,  and  made  hs 
defence  in  allusion  to  the  evidence  of  the  witness,  the 
High  Court  refused  to  set  aside  the  conviction,  having 
regard  to  Section  439  of  the  Code  of  Criminal  Proce- 
dure. 

Norman,  C.  J. — The  prisoner  has  been 
tried  and  convicted  of  dacoity,  and  sentenced 
to  five  years'  rigorous  imprisonment. 

He  appeals. 

There  has  been  a  serious  irregularity  in 
the  conduct  of  the  trial. 

The  dacoity  was  committed  on  a  boat  on 
the  river  near  Backergunge.  On  the  trial, 
Doorga  Churn  Brahmachari  had  deposed 
that  he  believed  that  one  of  the  men,  who 
came  on  board  the  boat,  was  the  prisoner, 
but  he  could  not  speak  positively  on  the 
subject.  He  also  identified  a  small  box 
which  had  contained  assafcetida  as  having 
been  taken  from  him  on  the  night  of  the 
dacoity.  It  was  proved  that  this  box  had 
been  found  in  the  possession  of  one  Nayta, 
the  mistress  of  a  man  named  Dusrut,  who 
told  the  Darogah  it  had  been  given  her  by 
the  prisoner. 

Bepin  Behari  Sircar,  an  Inspector  of 
Police,  deposed  that  Nayta  had  told  him  that 
one  Monday  evening  Mohun  Dakoon  and 
the  prisoner  Sham  Kishore  came  and  took 
away  her  paramour  Dusrut,  and  they  re- 
turned the  next  morning  with  property 
(describing  it).  He  adds :  "  Nayta  gave  me 
"  this  katora  or  box,  saying  she  had  got  ll 

from  the  hand  of  Sham  Kishore  as  a  plaything 
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"  for  her  child,  in  the  morning  when  they  came 
"  back/'  Sham  Kishore  was  then  keeping  out 
of  the  way. 

Nayta  had  been  served  with  a  summons 
on  the  5th  of  November,  but  was  not  in 
attendance  when  the  trial  came  on,  and  the 
evidence  of  the  .witness  Bepin  Behari  was 
given  on  the  23rd  of  November.  If  the 
Judge  thought  that  the  evidence  of  Nayta 
was  necessary,  he  should  have  adjourned 
the  trial  in  order  that  Nayta  might  be 
produced  in  Court,  before  calling  on  the  ac- 
cused to  enter  upon  his  defence.  See  Sec- 
tion 372  of  the  Code  of  Criminal  Procedure. 
Instead  of  that,  he  seems  to  have  called 
upon  Sham  Kishore  to  enter  on  his  defence, 
and  allowed  him  to  call  his  witnesses  on 
the  23rd. 

After  the  prisoner  had  made  his  defence, 
the  hearing  was  adjourned  to  the  30th  of 
November,  on  which  day  Nayta  appeared, 
and  was  examined  as  a  witness  for  the  pro- 
secution  ;  and  on  that  occasion  she  gave 
evidence  in  accordance  with  her  statements 
to  the  Inspector  of  Police. 

» 

The  prisoner  was  allowed  an  opportunity 
of  cross-examining  Nayta,  but  asked  no 
questions. 

1 
1 

It  appears  to  us  that  thus  to  allow  a 
witness  to  be  examined  on  behalf  of  the  pro- 

1 

secugon  after  the  prisoner  had  made  his  de- 
fence, the  witness  not  being  a  witness  to 
contradict  any  new  case  set  up  by  the  pri- 
soner, was  a  grave  irregularity  in  the  con- 
duct of  the  trial  which,  under  ordinary  cir- 
cumstances, would  have  induced  us  to  set 
aside  the  trial. 

But  as,  under  the  particular  circumstances 
of  this  case,  the  prisoner  had  full  notice  of 
the  evidence  to  be  given  by  Nayta,  as  in 
fact  he  made  his  defence,  saying  he  knew 
nothing  about  the  kaiora,  we  are  not  pre- 


I  pared  to  say  that  the  irregularity  of  putting 

,  the  prisoner  on  his  defence  before  the  ex- 

1 

;  amination  of  NayU  was  one  which  has  or 

<  can  have  occasioned  a  failure  of  justice ;  and 

•  therefore,  -looking    at    the    provisions    of 

Section  439,  we  think  that  the  judgment 

ought  not  to  be  reversed,  or  the  trial  set 

aside. 

We  think  that  the  conviction  is  amply 
justified  by  the  evidence,  and  therefore  we 
dismiss  the  appeal. 


The  1st  April  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Procedure— Complaint— Section  429,  Code  of 
Criminal  Procedure— Section  211,  Penal 
Code. 

Reference  in  the  High  Court,  under  Sec- 
tion 434  of  the  Code  of  Criminal  Pro- 
cedure, by  the  Sessions  Judge  ofjessore. 

The  Queen  versus  Heera  Lall  Ghose. 

A  Deputy  Magistrate  was  held  to  have  acted  irregu- 
larly in  dismissing  a  complaint,  and  directing  the  trial 
of  the  complainant,  under  Section  sit  of  the  Penal 
Code,  without  recording  his  reasons  for  doing  so,  and 
without  examining  all  the  witnesses  tendered  by  the 
complainant,  or  allowing  a  reasonable  time  for  the  attend- 
ance of  such  of  the  witnesses  as  were  not  present. 

Reference. — On  the  29th  June  one  Heera 
Lall  Ghose  charged  Debnath  Mitter  and 
others  in  the  Court  of  the  Deputy  Magistrate 
of  Khoolna  with  criminal  trespass  and  for- 
cibly carrying  off  wood  from  the  house. 

The  then  Deputy  Magistrate,  Baboo  Kali 
Prosonno  Sircar,  ordered  the  police  to  in- 
vestigate the  matter,  and  on  the  12th  July 
they  reported  that  the  charge  was  false. 
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On  the  same  day  Heera  Lall  Ghose  peti- 
tioned the  Deputy  Magistrate,  Baboo  Gour-  ! 

dass  Bysack,  to  send  for  his  witnesses,  and  ' 

i 

on  the  19th  July,  after  the  receipt  of  the 
police-report,  the  Deputy  Magistrate  did  so. 

Some  of  them  seemed  to  have  appeared 
on  the  27th  July,  but  on  that  day  the  Deputy  j 
Magistrate  postponed  the    hearing  of  the ' 
case  to  the  7th  August. 

On  the  same  day,  viz.,  the  27th  July, 
Heera  Lall  presented  a  petition,  asking  to  have 
two  more  of  his  witnesses  summoned,  and, 
on  the  4th  August,  the  Deputy  Magistrate 
ordered  them  to  be  summoned. 

On  the  7th  August,  however,  before  these 
men,  whose  houses  are  six  hours'  journey 
from  Khoolna,  had  had  time  to  make  their 
appearance,  the  Deputy  Magistrate  took  up 
the  case,  and,  after  examining  two  only  of 
Heera  LaU's  witnesses,  dismissed  his  com- 
plaint, and  ordered  him  to  be  put  on  his 
trial  under  Section  2 1 1  of  the  Indian  Penal 
Code, 

On  the  27th  August  he  took  up  the  case 
against  Heera  Lall,  and  examined  the  two  wit- 
nesses whom  he  (Heera  Lall)  had  previously 
asked  to  have  summoned,  and  others  also, 
and  sentenced  Heera  Lall  to  pay  a  fine  of 
Rs.  25,  and  on  default  to  be  imprisoned  for 
five  weeks. 

Under  Section  429  of  the  Criminal  Pro- 
cedure Code,  a  Magistrate  is  bound,  when 
passing  a  final  order,  to  give  his  reasons 
for  passing  it ;  but  in  the  present  case  the 
Deputy  Magistrate  recorded  no  reasons 
.whatever  for  dismissing  Heera  LaU's  case. 
His  final  order  was  written  by  one  of  his 
Omlahs,  and  is  to  the  following  effect  :— 

"The  evidence  of  the  witnesses  in 
*.'  attendance  having  been  heard,  it  is  ordered 
"  that  the  case  be  dismissed ;"  and  the  order 


then  provides  for  Heera  Lall  being  put  on  lss 
trial  for  making  a  false  complaint. 

There  is  nothing  in  the  record  to  show  tin: 
only  two  of  Heera  LaU's  witnesses  were  m 
attendance.  On  the  contrary,  three  of  theft 
had  given  mooch ulkas  on  the  27th  July,  and 
it  is  to  be  presumed,  therefore,  that  they  vat 
all  three  in  attendance,  and  no  reason  for  de- 
clining to  examine  the  third  witness  is  gives. 

Before  the  Deputy  Magistrate  charged 
Heera  Lall  with  making  a  false  charge,  be 
ought,  in  my  opinion,  to  have  examined  all 
the  witnesses  he  had  called  in  support  of 
his  original  charge,  and,  after  he  had  sum- 
moned two  more  witnesses  at  Heera  Lall's  re- 
quest, he  ought  to  have  allowed  a  reasonable 
time  for  their  attendance,  and  have  postponed 
the  final  hearing  of  the  case  for  a  time. 

As,  then,  the  Deputy  Magistrate  has  acted 
contrary  to  the  law  in  not  recording  his 
reasons  for  dismissing  Heera  LaU's  case,  and  • 
as  he  did  not  examine  all  the  witnesses  that  \ 
were  in  attendance,  and  did  not  allow  a  rea- 
sonable time  for  the  attendance  of  two  other 
witnesses,  and  dismissed  his  case  without 
hearing  their  evidence,  I  beg  to  recommend 
that  his  proceedings  be  quashed,  and  that  he 
be  directed  to  hear  Heera  LaU's  case  afresh, 
and  then  pass  such  orders  as  may  seem  right 
and  proper. 

Judgment  of  the  High  Court. 

Jackson,  J. — I  am  of  opinion  that  the 
order  of  the  Deputy  Magistrate  dismissing" 
the  charge  of  theft  was  irregular,  and  that 
his  proceedings  should  be  quashed,  and  he  be 
directed  to  take  up  the  case  de  novo. 

The  case  of  Heera  Lall  is  before  the  Court 
of  Session  in  appeal,  and  that  Court  is 
competent'  to  set  aside  the  conviction,  but 
it  may  also  be,  and  I  think  should  be,  set 
aside  by  this  Court* 

Glover,  Jt — I  am  of  the  same  opinion. 
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The  2nd  April  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Amends — Section  270  and  Chapters  XiV.  and 
XV.  of  the  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  \pnder  Section 
434  °f  int  C°d*  of  Criminal  Procedure, 
by  the  Officiating  Magistrate  of  Burd- 
wan, 

Modhoosoodun  Ghose  alias  Madhub 
Chunder  Ghose 

versus 

Joyram  Hazrah  and  others. 

( Where  a  complainant  prefers  three  charges  of  three 
distinct  offences,  two  of  which  are  offences  triable 
under  Chapter  XV.  and  one  under  Chapter  XIV.  of  the 
Code  of  Criminal  Procedure,  a  Magistrate  may  award 
amends  to  the  accused  under  Section  270  of  the  Code, 
if  he  considers  the  charge  with  reference  to  the  cases 
under  Chapter  XV.  to  have  been  vexatious. 

The  Magistrate,  in  making  his  reference, 
states  the  case  as  follows: — > 

"  The  chargel  aid  was  one  of  theft,  mis- 
"  chief,  and  criminal  trespass  (Sections  379, 
"4*6,  and  447).  The  Assistant  Magistrate 
"  dismissed  the  case,  and  awarded  amends  to 
"  the  accused  under  Section  270,  Code  of  Cri- 
"  minal  Procedure. 

"  As  Section  2  70  does  not  apply  to  cases 
of  theft,  the  trial  of  which  does  not  fall 
under  Chapter  XV.,  Code  of  Criminal  Pro- 
cedure, I  am  of  opinion  that  the  Assistant 
Magistrate's  order  should  be  quashed.  An 
appeal  has  been  preferred  to  me  against  the 
Assistant  Magistrate's  order,  but  under  the 
law  no  appeal  lies  againstorde.  s  passed  under 
Section  270. 

"  The  Assistant  Magistrate's   explanation4 
is  herewith  submitted." 

The  explanation  of  the  Assistant  Magis- 
rate  referred  to  in  the  Magistrate's  refer- 
tence  is  as  follows  : — 

"I  have  the  honor  to  acknowledge  the 
receipt  of  the  draft  of  your  letter  to  the 
Registrar  of  the  High  Court,  dated  the  9th 
"  March  1870,  in  the  case  of  Madhub  Chunder 
"  Ghose  versus  Joyram  Hazrah  and  Joy  Joy- 
"  ram  Hazrah.    I  beg  to  question  the  correct- 
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ness  of  your  draft,  as  you  say,  '  The  charge 
laid  was  one  of  theft,  mischief,  and  criminal 
trespass  (Sections  379,  426,  and  444)/  In 
the  one  complaint  there  were  three  separate 
and  distinct  charges  laid ;  and,  had  a  case 
been  made  out  against  the  defendants,  a  two* 
fold  procedure  would  have  been  necessary, 
viz.,  a  formal  charge  would  have  been 
made  against  the  defendants  under  Chapter 
XIV.  on  the  charge  of  theft ;  whereas,  for 
mischief  and  criminal  trespass,  the  procedure 
would  have  been  under  Chapter  XV.,  and 
no  formal  charge,  as  in  the  former  instance, 
would  have  been  required.  As  there  were 
three  different  offences,  and  the  punishment 
might  have  been  cumulative,  the  dismissal, 
though  one  act,  was  the  dismissal  of  three 
offences  which  were  brought  under  one  peti- 
tion, and  which  had  been  stated  to  have 
occurred  about  one  and  the  same  time. 
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"I  further  submit  that  a  reference  to  my 
"  decision  in  this  case  shows  clearly  that  the 
"amends  were  awarded  under  Section  270, 
"  Code  of  Criminal  Procedure,  for  vexatious 
"charges  of  mischief  and  criminal  trespass 
"(under  Sections  426  and  447),  and  without 
"  any  reference  whatever  to  the  charge  of 
"  theft. 

"The  question  is  whether,  in  cases  where 
a  complainant  in  one  complaint  brings  a 
charge  of  theft  (the  procedure  in  the  trial 
of  which  is  governed  by  Chapter  XIV., 
Code  of  Criminal  Procedure),  coupled  with 
other  charges  (the  procedure  of  which,  if 
instituted  by  themselves,  would  be  govern- 
ed by  Chapter  XV.),  a  Magistrate  is  not 
bound  to  observe  the  procedure  under  Chap- 
ter XIV.  If  he  is,  I  think  Section  270 
does  not  apply/' 

On  this  reference,  the  judgment  of  the 
High  Court  was  delivered  as  follows : — 

Hothouse,  J. — The  case  before  us  on  the 
record  is  this : '  On  the  8th  December  1 869, 
one  Madhub  Chunder  Ghose  charged  two 
certain  persons  with  three  specific  offences : 
the  first  charge  was  one  of  theft  under  the 
provisions  of  Section  379 ;  the  second  charge 
was  one  of  simple  mischief  under  the  pro- 
visions of  Section  426  ;  and  the  third  charge 
was  one  of  criminal  trespass  under  the  pro- 
visions of  Section  447  of  the  Indian  Penal 
Code. 

The  complainant  in  his  deposition  on 
oath,  of  the  8th  December  1869,  distinctly 
says :  "  I  charge  the  defendants  under  Sec- 
tions 379,  426,  and  447  of  the  Indian  Penal 
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Code ;"  and  then,  on  the  29th  December  1 869, 
the  complainant  and  his  witnesses  again  gave 
their  depositions  on  oath  ;  and  in  the  com- 
plainant's deposition  he  made  a  statement 
which  would  not  go  beyond  a  charge  of  sim- 
ple mischief  against  the  persons' whom  he 
had  accused  in  the  original  complaint. 

The  Assistant  Magistrate,  after  hearing 
what  the  complainant  and  his  witnesses  had 
to  say,  and  what  the  accused  persons  had 
to  say  in  their  defence,  gave  his  judgment 
in  these  words : — 

"I  have  no  confidence  in  the  case.  •  The 
"only  question  is  whether  the  defendants 
"were  there,"  that  is,  the  place  where  the 
mischief  was  said  to  have  been  committed. 
•' 1  believe  they  were  not,  and  dismiss  the  case 
"against  Joyram  Hazrah  and  Joy  Joyram 
"Hazrah  under  all  charges.  As  the  case 
"  has  been  partly  brought  under  Sections  426 
"and  427,  I  award  the  defendants  a  sum  of 
"10  rupees  each  under  Section  270,  Code 
"  of  Criminal  Procedure,  to  be  realized  from 
"the  complainant  for  bringing  a  frivolous 
"and  vexatious  charge  against  the  defend- 
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ants. 


The  Magistrate  of  Burdwan  submits  the 
proceedings  of  the  Assistant  Magistrate  to 
us,  in  order  that  we  may  set  them  aside,  be- 
cause, as  the  Magistrate  puts  it,  "  Section 
270  does  not  apply  to  cases  of  theft,  the 
trial  of  which  does  not  fall  under  Chapter 
XV.,  Code  of  Criminal  Procedure ;"  and  for 
this  reason  the  Magistrate  is  of  opinion 
that  the  Assistant  Magistrate's  order  should 
be  quashed. 

On  the  other  hand,  the  Assistant  Magis- 
trate points  out  that  there  were  three 
charges  made  for  three  distinct  and  speci- 
fic offences,  but  two  of  those  offences  were 
offences  triable  under  Chapter  XV.  of  the 
Code  of  Criminal  Procedure ;  that,  therefore, 
he  had,  by  the  provisions  of  Section  270 
of  that  Chapter,  authority  to  inflict  a  fine 
for  vexatious  charges,  and  that  he  did,  in 
fact,  inflict  the  fine,  not  for  the  charge 
brought  under  Chapter  XIV. — the  charge  of 
theft — but  for  the  charges  brought  under 
Chapter  XV.  of  the  Code  of  Criminal  Pro- 
cedure— the  charges  of  mischief  and  crimi- 
nal trespass. 

We  think  the  Assistant  Magistrate  is 
right.  The  charges  made  by  the  complain- 
ant were  three  separate  and  distinct  offences. 
Had  the  complainant  prosecuted  the  charge 
of  theft,  the  trial  on  that  charge  would  have 


been  conducted  in  accordance  with  the  provi- 
sions laid  down  in  Chapter  XIV.  But  the 
charges  of  the  offences  laid  under  Sections  416 
and  427  were  charges  which  could  only  be 
tried  under  Chapter  XV.  They  were  tried 
under  Chapter  XV.,  and,  having  so  tried 
them,  the  Assistant  Magistrate  found  that  the 
complainant  who  made  the  charges  had  made 
them  vexatiously.  The  Assistant  Magis- 
trate had  jurisdiction  to  inflict  the  fine 
which  he  had  inflicted  upon  the  said  com- 
plainant. We  think  that  the  order  of  the 
Assistant  Magistrate  must  stand. 


The  2nd  April  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Procedure— Irregularity— Witnesses — Section 
426  and  439,  Code  of  Criminal  Procedure. 

Reference  to  the  High   Court,    under  Su- 
lion  434  of  the   Code  of  Criminal  Pro- 
cedure, by  the  Sessions  Judge  of  Afidna-  i 
pore. 


Purmessur  Singh  and  others 
versus 

Soroop  Audhikaree. 

Where  the  evidence  of  witnesses  given  on  a  previous 
trial  was  read  over  and  used  in  a  subsequent  trial  attht 
express  request  of  the prisoners,  instead  of  the  witnesses 
being1  examined  de  novo,  the  High  Court  declined  to 
interfere,  with  reference  to  Sections  426  and  439,  C«te 
of  Criminal  Procedure,  as  the  irregularity  of  procedure 
was  one  by  which  the  prisoners  were  not  prejudiced. 

The  Jifdge,  in  making  this  reference,  states 
the  case  as  follows  : — 

"  The  prisoners  were  charged  with  riot- 
ing under  Section  147,  Indian  Penal  Code. 

"  The  Joint  Magistrate  found  them  guilty 
and  sentenced  Ooday  to  rigorous  imprison- 
ment for  9  months,  and  Purmessur  and  Rani 
Gol  for  3  months  each.  On  a  subsequent  date, 
he  sentenced  Becharam,  Brojomohun,  and 
Uzeer  to  suffer  6  months'  rigorous  imprison- 
ment. 

"  With  regard  to  the  three  last-mentioned 
convicts,  the  Joint  Magistrate  did  not  ex- 
amine the  ^witnesses  Surroop,  Chintamoney, 
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Nilmoney,  Hausi,  and  Sectul  in  the  presence 
of  the  accused.  He  recalled  the  three  first 
only,  read  over  their  evidence  given  by 
them  at  the  formal  trial,  and  required  them 
to  attest  it,  and  identify  the  accused,  allowing 
the  convicts  to  cross-examine.  It  has  been 
held  that  such  examination  is  not  an  examin- 
ation in  the  presence  of  the  prisoners  within 
the  Code  of  Criminal  Procedure,  that  it  in- 
volves the  worst  form  of  leading  questions, 
and  that  a  charge  cannot  be  sustained  on  an 
examination  so  recorded. — {Vide  Gap  Num- 
ber of  the  Weekly  Reporter,  pp.  i  and  38  ;  and 
I.  Bengal  Law  Reports,  p.  27,  Original  Side, 
Criminal.) 

"  The  trial  seems,  therefore,  illegal,  and  the 
order  of  the  Lower  Court  should  be  reversed, 
and  a  new  trial  ordered. 

"The  Lower  Court's  explanation  was 
called  for,  and  accompanies  the  reference." 

The  explanation  of  the  Magistrate  re- 
ferred to  in  the  Judge's  reference  is  as 
follows : — 

"With  reference  to  your.  memo,  on  cri- 
minal appeal  No.  3  of  1870,  especially  re- 
garding the  latter  clause,  in  which  you 
call  for  an  explanation,  I  beg  herewith  to 
send  the  mooktears  who  were  engaged  in 
the  case,  who  will  explain  that  it  was  en- 
tirely by  their  desire  that  I  did  not  record 
the  evidence  afresh.  With  all  due  defer- 
ence for  your  opinion,  I  still  fail  to  see  that 
any  good  purpose  would  have  been  served 
by  my  taking  any  further  record,  and  I  re- 
gret extremely  that  you  should  find  it  ne- 
cessary to  make  the  remarks  to  which  I 
refer. 

"  I  confess,  technically  speaking,  I  was 
wrong,  but  as  the  accused,  the  prosecutor, 
the  Counsel,  and,  in  fact,  all  parties  concerned, 
agreed  that  it  would  be  a  saving  of  time  and 
trouble  to  read  out  the  depositions  instead  of 


transcribing  them,  I  did  so.  I  do  not  under- 
stand how  it  can,  in  any  way,  affett  the  valid- 
ity of  the  case." 

The  judgment  of  the  High  Court  was 
as  follows : — 

Hobhouse,  J.— We  think  that  this  is 
not  a  case  in  which  we  ought  to  interfere, 
under  the  powers  given  us  by  Section  434 
of  the  Code  of  Criminal  Procedure,  to  the 
extent  of  setting  aside  the  conviction  and 
sentence  of  the  Magistrate. 

The  fads  are  clearly  set  forth  by  the 
Judge  in  his  reference,  and  by  the  Magis- 
trate in  his  remarks  upon  that  reference. 
There  is  no  doubt  that,  had  the  procedure 
laid  down  by  the  Code  been  more  strictly 
adhered  to  than  when  the  three  prisoners, 
whose  case  is  now  before  us,  were  brought 
up  for  trial,  the  witnesses  for  the  prosecu- 
tion should  have  been-  examined  de  novo,  and 
should  not  have  been  examined  in  the  way 
in  which  the  Magistrate  examined  them, 
and  we  quite  think  that  such  a  mode  of 
examination  is  one  which  the  Courts  ought, 
on  every  occasion,  most  striftly  to  avoid. 
But  the  question  which  is  now  before  us, 
there  being  an  error  of  procedure,  is  this, 
namely,  whether  the  accused  has  been 
prejudiced  by  such  an  error  to  the  extent 
that,  in  fact,  he  has  been  convicted  upon 
that  which  is  not  evidence  at  all.  By  the 
provisions  of  Section  426  and  Section  439 
of  the  Procedure  Code,  we  are  prohibited 
from  reversing  a  judgment  of  an  inferior  m 
Court,  whether  on  appeal  or  revision,  for  any 
irregularity  in  the  proceedings  of  the  trial, 
unless  such  irregularity  shall  have  occasion- 
ed a  failure  of  justice,  or  shall  have  pre- 
judiced the  accused  person.  Then,  looking 
to  the  peculiar  facts  of  this  case,  it  appears 
that  it  was  at  the  express  request  of  the 
prisoners  themselves  that  the  witnesses 
were  examined  in  the  way  indicated;  but 


4* 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. 


[VoLXIH. 


«till,  as  a  fact,  they  were  examined,  and  this 
in  a  way  to  which  the  prisoners  not  only 
consented,  but  which  they  proposed  and 
pressed ;  and,  this  being  so,  it  is  impossible 
not  to  say  that  the  prisoners  by  their  own 
conduct  have  shown  that  they  have  not 
been  prejudiced  by  the  error  of  proceeding 
in  question.  The  circumstances  of  the  case 
to  be  found  in  the  Gap  Number  of  the 
Weekly  Reporter,  which  the  Judge  quotes, 
are  different  from  the  circumstances  of  the 
present  case,  and  the  decision  quoted  from 
the  Bengal  Law  Reports  is  a  decision  of  the 
original  side  of  this  Court,  to  which  side 
of  the  Court,  we  need  hardly  point  out,  the 
provisions  of  Seftion  426  and  Section  439 
of  the  Code  of  Criminal  Procedure,  by  which 
we  are  bound  in  the  present  case,  do  not 
apply. 
We  think  the  order  must  stand. 


The  5th  March  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Previous  acquittal— Section  55,  Code  of 
Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Court,  under  Seclion 
404  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Backer  gunge. 

The  Queen  versus  Wahed  AH  and  others. 

Baboo  B  how  ante  Churn  Dutt  for  the 

Prisoners.  ' 

Where  a  prisoner  is  released  by  the  Court  of  Ses- 
sion, on  the  ground  that  the  proceedings  had  in  his 
case  were  illegal  and  irregular,  there  is  no  bar  under 
Section  55  of  the  Code  or  Criminal  Procedure  to  his 
being  subsequently  tried  and  convicted  of  the  same 
offence. 

Jackson,  J. — It  is  quite  clear  that  there  is 
nothing  in  the  case.  The  vakeel  for  the 
petitioners  relies  on  the  provisions  of  Sec- 
tion 55  of  the  Code  of  Criminal  Procedure. 
That  Se&ion  provides  that  any  person  who 
has  been  once  tried  and  convicled  or  ac- 


quitted shall  not  be  tried  again  for  the  same 
offence.  The  parties  have  not  been  con- 
victed or  acquitted  of  any  offence.  They 
have  been  tried,  it  is  true,  but,  upon  the  pro- 
ceedings going  before  the  Court  of  Session 
that  Court  was  of  opinion  that  the  pro- 
ceedings had  been  illegal  or  irregular,  and 
that  Court,  therefore,  quashed  the  proceedings, 
and  set  the  conviction  aside.  That  being 
so,  there  is  no  bar  to  the  prisoners'  being 
tried  and  convicted  of  the  offence. 

Glover,  J. — I  am  of  the  same  opinion. 


The  8th  March  1870. 

Present : 

The  Honfble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  H.  V. 
Bayley,  Judge. 

Separate  offences— Procedure — Dacoity— Re- 
ceiving stolen  property— Confession — Biy 
dence — Sections  395,  411,  412  of  the  Penii 
Code. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Shahabut  Sheikh  and 
others,  Appellants. 

Committed  by  the  Magistrate,  and  fried  h 
the  Judge  of  Moorshedabad,  on  a  charge 
of  dacoity. 

The  practice  of  dividing  the  facts  which  constitute 
parts  of  one  offence  into  several  minor  offences  con- 
demned. 

A  person  convicted  of  dacoity  under  Section  395,  Penal 
Code,  cannot  be  convicted  also  of  dishonestly  receiving 
stolen  property  under  Section  411,  or  of  receiving 
property  transferred  by  commission  of  dacoity  nndcr 
Section  412,  when  there  is  no  evidence  of  the  com- 
mission of  more  than  one  offence. 

Mode  of  treating  the  confession  of  prisoners  as 
evidence  in  a  case  of  receiving  stolen  property  pointed 
out. 

Norman,  C.  J. — The  prisoners  Shahabut 
Sheikh,  Hakim  Sheikh,  Foolbash  Sheikh, 
Mokim  Sheikh,  Beakool  Sheikh,  and  Pan- 
choo  Sheikh,  have  been  found  guilty  <rf 
dacoity  under  Section  395  of  the  Indian 
Penal  Code,  and  sentenced  to  five  years'  rigor- 
ous imprisonment.  They  have  also,  under 
the  direction  of  the  Sessions  Judge,  been 
found  guilty  of  the  offence,  specified  in  Sec- 
tion 411  of  the  Penal  Code,  of  dishonestly 
receiving  stolen  property,  having  reason  to 
believe  the  same  to  be  stolen  property.  They 
have  also  been  found  guilty  of  the  offence  of 
receiving  property  which  they  had  reason  to 
believe  was  transferred  by  the  commission* 
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dacoity,  under  Section   412  of  the   Indian 
Penal  Code. 

The  Sessions  Judge  of  Moorshedabad  ap- 
pears to  have  misunderstood  the  Circular  of 
the  28th  of  August  1864  to  which  he  refers. 

It  appears  upon  the  evidence  that  these 
prisoners  committed  a  dacoity  in  the  house 
of  Bykunt  Mundul,  and  they  were  properly 
found  guilty  of  the  first  charge,  viz.,  that  of 
dacoity.  But  the  Judge  has  divided  the 
facts  which  constitute  parts  of  that  offence, 
or  go  to  establish  the  guilt  of  the  prisoners 
upon  the  charge  of  dacoity  into  groups,  and 
has  treated  one  single  crime  as  consisting  of 
three  distinct  offences. 

He  left  the  case  to  the  Jury  in  a  way 
which  was  very  likely  to  have  produced  a 
failure  of  justice.  The  Judge  properly  di- 
rected the  attention  of  the  Jury  to  the  points 
in  which  they  ought  to  be  satisfied  before 
they  could  find  the  charge  proved  as  against 
the  prisoners.  But  he  treats  the  evidence  as  a 
series  of  unconnected  facts,  without  pointing 
out  to  the  Jury  the  mutual  relation,  the  se- 
quence, and  coherence  of  the  several  facts 
which  constitute  the  parts  of  that  which 
makes  up  the  proof. 

The  Judge  says  truly  that  upon  a  charge  of 
dacoity  the  first  thing  to  be  established  by 
evidence  is  the  commission  of. the  offence; 
and  the  next,  that  the  persons  charged  took 
part  in  the  commission  of  that  offence.  The 
offence  did  not  consist  solely  of  breaking  into 
a  house  by  a  body  of  men,  but  of  the  break- 
ing into  the  house,  and  robbing  and  carry- 
ing off  the  property  of  the  inmates. 

In  the  present  case,  in  considering  whe- 
ther the  prisoners  took  part  in  the  commission 
of  the  dacoity,  the  Judge  says  that  the  only 
evidence  is  to  be  found  in  the  confession  of 
the  prisoners.  Now,  that  was  a  great  mis- 
take. Those  confessions  are  only  one  link 
in  the  chain  of  evidence.  The  finding  of 
property,  which  must  have  been  taken  by 
the  persons  who  committed  the  dacoity  in 
the  possession  of  the  accused,  or  in  places 
where  such  property  was  concealed  by  them 
immediately  after  the  commission  of  the 
crime,  is  evidence  of  the  strongest  descrip- 
tion that  the  persons  in  possession  of  such 
property,  or  who  were  found  concealing  it, 
either  themselves  got  possession  of  it  by 
stealing  it  at  the  time  of  the  dacoity,  or  got 
it  from  persons  who  were  amongst  the 
dacoits.  Now,  if  there  is  no  evidence,  and 
no  reason  to  suppose  that  the  prisoners  are 
dealers  in  stolen  property ;  if,  as  is  the  case, 


they  are  shown  to  have  been  associated  and 
in  company  with  others,  on  whom  other 
portions  of  the  stolen  property  were  found, 
immediately  before  the  time  when  the  da- 
coity was  committed,  the  evidence  leads  to 
the  inference,  not  that  they  were  dealers 
who  had  dishonestly  bought  stolen  pro- 
perty from  dacdits,  but  that  they  themselves 
must  have  been  amongst  the  persons  engaged 
in  the  dacoity,  and  had  acquired  the  property 
by  such  dacoity. 

The  Judge  asks  the  Jury  whether  they 
believe  the  confession  of  the  prisoners.  He 
does  not,  however,  attempt  to  show,  as  he 
should  have  shown,  that,  if  there  had  been 
any  doubt  as  to  the  reality  or  genuineness  of 
those  confessions,  if  there  had  been  any 
suggestion  that  they  had  been  induced  to  con- 
fess the  commission  of  a  crime  of  which  they 
were  not  guilty  by  torture  or  the  influence 
of  fear  or  hope  of  reward,  that  such  sus- 
picion would  have  been  removed  by  the  fact 
that,  on  the  persons  so  confessing,  stolen  pro- 
perty had  been  found,  the  possession  of 
which  was  accounted  for  by  such  confession, 
and  which  was  accounted  for  in  no  other 
way. 

A  Judge,  in  faft,  is  hardly  justified  in 
treating  a  confession  made  by  a  prisoner 
before  a  Magistrate  as  a  mere  piece  of  evi- 
dence which  a  Jury  may  deal  with  in  the 
same  way  as  they  would  with  the  evidence 
of  a  witness  of  doubtful  veracity.  If  a 
prisoner  has  confessed  before  a  Magistrate, 
the  attention  of  the  Jury  should  be  drawn 
to  the  question  whether  there  was  any 
reason  to  suppose  that  that  confession  was 
made  under  any  undue  influence ;  and  if  there 
is  no  reason  to  suppose  anything  of  the 
kind,  the  Jury  should  be  told  so,  and  advised 
that  they  may  act  upon  it. 

Upon  the  charge  of  receiving  property 
acquired  by  dacoity,  the  Judge  leaves  to  the 
Jury  the  question  as  to  the  identification  of 
the  property.  He  says,  and  I  dare  say  very 
truly  says,  that  the  property  is  of  a 
kind  which  is  difficult  to  identify.  On 
the  bare  and  single  question  whether 
the  prosecutor's  identification  of  a  particular 
brass-vessel  could  be  safely  relied  on,  the 
Jury  might  well  have  had  doubts  whether 
Bykunt  Mundul  might  not  have  been  mis- 
taken.  But  those  doubts  would  probably 
have  been  removed  if  it  had  been  pointed 
out  to  them  that  the  vessel  so  identified  was 
found  in  the  possession  of  a  man  who  was  not 
using  it  as  men  use  brass- vessels  which  belong 
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to  them,  but  who  was  dealing  with  it  as  a  thief 
would  deal  with  property,  the  finding  of 
which  in  his  possession  might  lead  to  his 
conviction. 

Instead  of  directing  the  Jury  that  they 
might  find  the  prisoners  guilty  of  receiving 
stolen  property  acquired  by  dacoity,  the 
Judge  should  haye  told  the  Jury  that  one 
crime,  and  one  crime  only,  had  been  commit- 
ted, and  that  if,  from  all  the  circumstances  of 
the  case,  they  believed  that  the  crime  which 
the  prisoners  had  committed  was  dacoity,  it 
was  the  duty  of  the  Jury  to  convict  them  of 
dacoity.  If,  on  the  other  hand,  they  thought 
that  there  was  reasonable  ground  for  doubt- 
ing in  the  case  of  any  particular  prisoner 
whether  he  was  actually  present  at  the  da- 
coity, they  might  find  such  prisoner  guilty 
under  Section  412  of  receiving  property 
acquired  by  dacoity,  if  they  thought  that  the 
evidence  fairly  led  to  the  inference  that 
the  prisoner  must  have  been  cognizant  of 
the  circumstances  under  which  such  pro- 
perty had  been  procured.  But,  if  there 
was  no  evidence,  or  if  the  Judge  entertained 
reasonable  doubts  whether  the  person  so 
found  to  be  in  possession  of  stolen  property 
took  it  under  circumstances  which  enabled 
him  to  know,  or  may  have  fairly  led  him  to 
infer,  that  the  property  had  been  acquired 
by  dacoity;  if  they  thus  believed  that  he 
took  it  under  circumstances  which  would 
lead  to  no  other  inference  than  that  the 
property  had  been  dishonestly  obtained,  then 
they  might  convict  under  Section  411.  It 
was  a  clear  error  to  convict  the  prisoner  both 
under  Sections  411  and  412  when,  as  we  have 
already  said,  there  was  no  evidence  of  the 
commission  of  more  than  one  offence. 

The  verdict  of  guilty  upon  the  count  for 
receiving  property  acquired  by  dacoity,  and 
that  upon  the  count  for  receiving  stolen  pro- 
perty under  Section  411,  were  in  this  case, 
we  may  say,  wrong,  and  must,  therefore,  be 
quashed. 

There  appears  to  have  been  abundant  evi- 
dence to  justify  the  Jury  in  finding  the 
prisoners  guilty  of  the  charge  of  dacoity. 

Observations  of  a  similar  kind  apply  to 
the  case  of  Nihal  Sirdar.  Nihal  Sirdar  has 
been  found  guilty  under  Section  412  of  re- 
ceiving property  transferred  by  the  commis- 
sion of  dacoity,  and  been  sentenced  to  five 
years'  rigorous  imprisonment.  A  verdict  of 
guilty  has  also  been  recorded  against  him 
under  Section  411,  that  he  received  property, 


having  reason  to  believe  the  same  to  be 
stolen  property.  The  verdict  on  the  second 
charge  must  be  set  aside.  There  is  00 
evidence  whatever  that  the  prisoner  com- 
mitted more  than  one  offence. 

Subject  to  these  observations,  the  appeal 
of  the  prisoners  is  dismissed  :  the  sentence 
appears  to  be  a  proper  one.  ' 


The  1 2th  March  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Barf.,  fudges. 

Breach  of  the  peace — Recognizance- 
Jurisdiction. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure 
by  the  Sessions  fudge  of Bhaugulpore. 

Chowdhry  Sheo  Nundun  Proshad 

versus 

Chowdhry  Nil  Kanth  Proshad. 

Where  a  Magistrate,  who  apprehended  a  breach  d 
the  peace,  eventually  discharged  the  rccognizasces 
which  he  had  compelled  the  parties  to  give,  it  vai 
held  that  he  exceeded  his  jurisdiction  when  he  aba 
gave  directions  as  to  the  disposition  of  the  property  is 
dispute  between  the  parties. 

The  first  order  of  the  Officiating  Magis- 
trate in  this  case  was  as  follows  : — 

"  The  parties  having  come  to  a  satisfac- 
tory agreement,  the  moochulkas  taken  may 
be  dispensed  with,  there  now  not  existing 
the  absolute  necessity  which  there  previously 
was  for  their  remaining  in  force." 

The  second  order  of  the  Officiating  Magis- 
trate was  as  follows  : — 

"  I  need  not  go  into  all  the  particulars  of 
this  case,  which  will  be  found  on  reference 
to  the  record  in  my  office. 

"  I  have  had  much  personal  trouble  in  the 
matter,  which  is  well  spent  if  it  results  in  a 
satisfactory  settlement  until  the  matter  is 
settled  in  a  Court. 

"  This  has  now  been  come  to,  t\  e.t  unless 
either  party  are  determined  to  get  up  cases, 
there  is  no  necessity  that  their  interests  should 
clash.  Each  party  has  his  own  defined  share 
by  agreement  for  the  present. 
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"  Without  this,  either  the  estate  must 
have  been  taken  under  management,  or  orders 
passed  that,  as  the  estate  was  a  joint  undi- 
vided estate,  no  one  should  act  in  any  part  of 
it  on  the  part  of  any  one  of  the  owners  with- 
out being  fully  accredited  by  the  joint  sig- 
natures of  all  three  owners,  Hurnundun  and 
Sheonundun,  as  well  as  Nilcant  Chowdhry. 

"  Information  will  at  once  be  sent  to  the 
Deputy  Magistrate  of  Jumaee,  also  to  the 
Thannahdars  of  Soorujghurrah,  Burheia, 
Jumooee,  Sheikpoorah,  Secondree,  that  any 
one  collecting  rent  otherwise  than  as  agreed 
upon  by  Nilcant  Chowdhry  on  the  one  side, 
and  Hurnundun  Chowdhry  for  himself  and 
others  on  the  other  side,  the  former  taking  6 
annas,  the  latter  10  annas,  will  be  acting 
without  authority,  and  will  be  criminally 
liable  for  so  acting." 

The  following  are  the  grounds  on  which 
the  Sessions  Judge  referred  the  case  to  the 
High  Court : — 

"Under  the  provisions  of  the  Code  of 
Criminal  Procedure,  it  would  appear  the  Offi- 
ciating Magistrate  had  no  authority  to  issue 
the  second  order  under  reference.  In  this 
case  the  petitioner  urges  that  he  is  a  co- 
sharer  of  Hurnundun,  who  had  no  authority 
from  him  (the  petitioner)  t>  assent  to  the 
alleged  arrangement  of  division  of  shares 
on  which  the  Officiating  Magistrate's  order 
is  based.  There  is  no  power  of  attorney 
filed  on  the  part  of  Hurnundun.  Hence  the 
order  of  the  Officiating  Magistrate  is  illegal, 
and  should  be  reversed." 


Judgment  of  the  High  Court. 

Hobhouse,  J. — The  facts  are  these.  The 
Magistrate  bad  reason  to  believe  that  the 
two  parties  to  this*  dispute  were  each  of 
them  likely  to  be  guilty  of  a  breach  of  the 
peace. 

He,  therefore,  called  upon  each  of  them  to 
show  cause  why  they  should  not  severally 
enter  into  recognizances  to  keep  the  peace. 

He  seems  to  have  gone  further,  and  to 
have  taken  the  above  recognizances  from 
each  party;  but  subsequently  he  seems  to 
have  had  reason  to  suppose  that  a  breach  of 
the  peace  was  no  longer  imminent,  and  he,  by 
his  first  order  quoted,  discharged  the  recogni- 
zances. 

So  far  he  was  right  in  taking  jurisdiction ; 
but,  when  in  his  second  order  he  gave  direc- 
tions as  to  the  disposition  of  the  property 


in  dispute  between  the  parties,  he  had  not 
jurisdiction  to  give,  in  the  case  that  was 
before  him,  any  such  directions. 

The  second  order  quoted  is,  therefore,  set 
aside. 


The  24th  March  1870. 

Present : 

The  Hobble  H.  V.  Bayley  and  J.  P.  Nor- 
man, Judges. 

Civil  Court— Charge—Complaint— Section  171, 
Code  of  Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Madhub  Chunder  Misser. 

Baboo  Romanath  Rose  for  Prisoner. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Midnapore,  on  a  charge 
of  giving  false  evidence. 

A  Civil  Court  may,  under  Section  171  of  the  Code 
of  Criminal  Procedure,  transfer  a  case  to  the  Criminal 
Court  for  investigation  without  specifying  the  particular 
officer  by  whom  it  is  to  be  investigated  ;  and  tne  deposi- 
tion of  the  Civil  Court  officer  setting  forth  the  charge 
on  which  he  transferred  the  case  to  the  Criminal  Court 
is  a  sufficient  complaint. 

Bayley,  y  — The  appellant,  Madhub 
Chunder  Misser,  -was  committed  by  the 
Magistrate  on  the  charge  of  giving  false 
evidence  under  Section  193  of  the  Indian 
Penal  Code.  He  has  been  convicted  by  the 
Judge  and  by  the  Assessors  unanimously, 
and  has  been  sentenced  to  five  years'  rigorous 
imprisonment,  and  now  appeals  against  the 
conviction. 

The  grounds  pressed  upon  us  are — 

1.  That  the  Deputy  Collector  did  not 
transfer  the  case  for  trial  by  the  criminal 
authorities  on  any  specific  charge. 

2.  That  the  case  was  transferred  by  the 
Deputy  Collector  to  the  Joint  Magistrate, 
and  that  the  latter  had  no  power  to  transfer 
it  to  the  Subordinate  Magistrate,  there  being 
no  complaint  or  report  by.  a  police-officer. 

3.  That,  on  the  merits,  the  evidence  is 
not  such  as  would  justify  the  conviction. 

It  appears  that  one  Jadobundo  Sawunt 
sued  a  ryot  for  rent  under  Act  X.  of  1859. 
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The  plaintiff  came  in  as  lessee  from  the 
prisoner,  and  put  in  an  izarah-lease  (Exhibit 
A)  and  a  se-mokurruree  pottah  (Exhibit  B), 
both  purporting  to  have  been  executed  and 
registered  by  the  prisoner.  The  prisoner  on 
oath  denied  that  he  ever  executed  or  register- 
ed them.  The  Deputy  Collector,  considering 
the  denial  false,  transferred  the  case  to  the  Cri- 
minal Court  (Fouzdaree  Adawlut)  for  inves- 
tigation, and  sent  the  prisoner  to  the  Joint 
Magistrate,  requesting  that  officer  to  keep 
the  prisoner  in  hajut,  or  pass  other  neces- 
sary orders.  The  only  order  passed  was, 
that  the  prisoner  should  be  released  on  bail 
of  Rs.  500.  No  order  is  shown  for  the 
transfer  of  the  case  from  the  Joint  Magis- 
trate to  the  Subordinate  Magistrate,  but 
the  record  shows  that,  after  the  Joint  Ma- 
gistrate had  issued  summonses  for  the 
witnesses,  their  examination  and  the  fur- 
ther adjudication  of  the  case  took  place 
before  the  Subordinate  Magistrate.  It  is 
not  shown  if  the  Subordinate  Magistrate 
was  in  charge  of  a  division  of  a  district  or  not. 
It  is  admitted  that,  if  he  had  been  in  charge 
of  a  sub-division  of  a  district,  the  second  plea 
in  appeal  would  fail.  Further,  the  pleader 
for  the  appellant  does  not  deny  that  the  Sub- 
ordinate Magistrate  in  question  had  full  pow- 
ers to  try  and  commit  the  prisoner  for  trial 
at  the  Sessions. 

On  the  case  being  first  committed  to  the 
Sessions,  the  Deputy  Collector  was  the  party 
at  whose  instance  it  came  before  the  Crimi- 
nal Court.  The  evidence  then,  however,  not 
being  sufficient,  the  prisoner  was  discharged. 
Thereupon  the  plaintiff  in  the  Act  X.  case, 
viz.,  Jadobundo  Sawunt,  appealed,  and  the 
Sessions  Court,  on  trial  of  this  appeal,  direct- 
ed the  Subordinate  Magistrate  to  make  a 
full  enquiry  with  reference  to  Sections  255 
and  256  of  the  Criminal  Procedure  Code. 
The  Subordinate  Magistrate  then  adjudicated 
whether  prisoner  firstly  executed  and  secondly 
registered  the  lease,  and  thirdly  had  admitted 
the  transaction  of  the  leases  A  and  B  by 
referring  to  arbitration  the  effect  of  the  trans- 
action and  the  extent  of  his  liability  under 
them. 

On  all  three  points  the  Subordinate  Ma- 
gistrate found  that  the  prisoner's  denial  on 
oath  of  the  execution  and  registration  of  the 
deeds  was  false,  and  that  there  was  a  refer- 
ence to  arbitration  by  the  prisoner  as  to  the 
effect  of  the  deeds  and  his  liabilities  for  the 
purpose  of  a  compromise.  The  Subordinate 
Magistrate,  therefore,  committted  the  prisoner 
for  trial   to  the    Sessions   on  a  charge   of 


giving  false  evidence  in  respect  to  his  denial 
of  the  execution  and  registration  of  the 
Exhibits  A  and  B,  and  the  prisoner  has 
been  convicted  by  the  Sessions  Court,  and 
has  appealed  as  above  stated. 

The  first  ground  of  appeal  is,  in  my  opi- 
nion, untenable.  There  is  no  law  to  the  ef- 
fect that  the  charge  made  by  a  Civil  Court 
transferring  a  case  for  adjudication  to  the 
Criminal  Courts  must- be  more  specific  than 
it  is  here.  The  case  in  page  171,  Special 
Number,  Weekly  Reporter  (Peacock,  Chief 
Justice,  and  Bay  ley  and  Kemp,  J  J.),  clear- 
ly shows  that  the  form  of  the  transfer  of  the 
case  to  the  Criminal  Court  for  investigation 
may  be  most  general,  both  as  to  the  facts  and 
parties  who  may  be  guilty. 

On  the  second  plea  we  are  not  shown 
that  the  transfer  of  the  case  for  investiga- 
tion was  for  investigation  by  the  Joint 
Magistrate.  The  Deputy  Collector  in  ex- 
press terms  transferred  the  case  for  investi- 
gation to  the  Criminal  Court,  and  the 
custody  of  the  prisoner  to  the  Joint  Magis- 
trate. Moreover,  it  is  not  shown  to  us  that 
the  Joint  Magistrate  did  transfer  the  case 
tp  the  Subordinate  Magistrate.  Proceeding 
further,  I  think  there  is  a  complaint.  The 
deposition  of  the  Deputy  Collector  setting 
forth  the  charge  on  which  he  transferred 
the  case  to  the  Criminal  Authorities  is 
substantially  a  complaint.  Again,  there  is 
the  deposition  of  the  plaintiff  Jadobundo 
Sawunt.  Thus,  in  another  shape,  I  think 
there  is  also  a  sufficient  complaint.  Lasdj, 
this  plea  fails  under  Section  179  of  the 
■  amended  Criminal  Procedure  Code,  Act 
VIII.  of  1869.  That  Section  is— "  When 
'"a  complaint  is  made  to  the  Magistrate  of 
"  the  district,  or  any  other  officer  exercising 
"the  powers  of  a  Magistrate*  or  to  any 
"  Subordinate  Magistrate  empowered  to 
"  commit  persons  for  trial  be/ore  the  Court 
"  of  Session,  that  any  person  has  committed, 
"  or  is  suspected  to  have  committed,  any 
"offence  triable  exclusively  by  the  Court 
"of  Session,  or  which,  in  the  opinion  of 
"  such  Magistrate,  ought  to  be  tried  by  the 
"  Court  of  Session,  such  Magistrate  may 
"  issue  his  warrant  to  arrest  such  person." 

Now,  the  Subordinate  Magistrate  is  ad- 
mitted to  be  "  exercising  the  powers  of  a 
Magistrate,"  and  to  be  "  empowered  to 
commit  persons  for  trial  before  a  Court  of 
Session/' 

Thus,  there  was  complete  jurisdiction 
in  the  Subordinate  Magistrate;  and  where 
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the  jurisdiction  is  clear  as  here,  that  is  the 
real  and  substantial  matter  to  be  looked  to 
before  reversing  the  judgment  below  on 
the  second  plea  now  taken  before  us. 

Proceeding  then  to  the  facts.  The  pri- 
soner in  the  Act  X.  suit  denied  on  his 
oath  that  he  ever  executed  the  lease,  Ex- 
hibit A  or  B.  Now,  those  documents  pur- 
port to  be  executed  (A)  by  the  prisoner  to 
Ramdhun  Roy  and  Khetternath  Poria,  and 
(B)  to  Ramdhun  Roy  alone.  Ramdhun  Roy 
swears  positively  to  their  execution  and 
registration  of  the  deeds  A  and  B,  and  to  the 
payment  of  the  consideration-money.  The 
plaintiff  also  swears  that  the  documents 
were  in  his  custody  till  made  over  by  him 
for  registration  and  the  interval  till  their 
return. 

I  see  no  reason  to  discredit  this  man's 
testimony.  The  only  thing  in  it  open  to 
objection  is  some  evasiveness  as  to  the  nature 
and  extent  of  the  enmity  between  himself 
and  the  prisoner,  but  against  that  it  has  to  be 
remarked  that  this  prosecution  was  first 
made  at  the  instance,  not  of  this  Ramdhun, 
but  of  the  Sub-Registrar  himself. 

The  witness,  Ramessur  Bose,  identifies 
the  Exhibits  A  and  B  as  written  by  himself, 
and  swears  that  the  prisoner  executed 
them,  and  received  the  consideration.  Now, 
it  is  true  that  the  documents  bear  different 
dates  of  an  interval  of  about  17  days,  and 
it  may  be  a  matter  of  surprise  that  this  sarne 
writer,  not  being  a  resident  of  the  same 
village,  nor  a  servant,  should  write  both  the 
documents;  but  he  swears,  and  without 
contradiction,  that  he  was  an  acquaintance 
of  Ramdhun,  and  had  to  go  for  some  suits  to 
Midnapore,  and  on  the  way  used  to  call  in 
at  Ramdhun's  house.  On  the  whole,  I  see 
no  fair  reason  to  discredit  this  man's  deposi- 
tion. 

Next,  Nobin  Chunder  Manjee  deposed 
clearly  to  the  execution  of  the  lease,  Exhibit 
A,  and  to  the  payment  of  the  consider- 
ation, and  that  he  saw  only  this  deed  executed. 
He  lives  only  2  cottahs  off  Khetternath 
Paury's,  the  partner  in  the  lease  A,  and  is  a 
servant  of  his.  There  is  nothing  in  this 
man's  deposition  to  make  one  doubt  it. 

The  evidence  of  Tara  Prosad  Sircar,  a 
schoolmaster,  is  to  the  same  effect.  He 
also  distinctly  speaks  to  Exhibit  A  having 
been  executed  by  the  prisoner.  Next,  we 
have  Ramsodoy  Ghose,  a  mahajun,  who 
says   that  the  prisoner  borrowed   Rs.   300 
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from  him  on  the  security  of  the  rent  of  this 
Mouzah  Oghur,  to  which  the  lease  Exhibit 
A  refers ;  that  he  was  repaid  in  Aughran 
1276,  that  is,  the  month  succeeding  the 
execution  of  the  above  lease;  and  that 
Ramdhun  came  with  the  prisoner  for  the 
release  of  the  mortgage,  and  that  he,  witness, 
gave  the  deed  back  to  the  prisoner.  The 
evidence  is  quite  that  of  an  independent 
witness,  and  to  my  mind  is  clear  and  satis- 
factory. Jadobundo  Sawunt,  gomashta  of 
Ramdhun,  plaintiff  in  the  rent-case,  swears 
that  both  deeds  were  executed  by  the  pri- 
soner, and  registered  in  prisoner's  presence. 

He  also  swears  that  Ram  Coomar  Bose 
wrote  the  deeds.  He  says  he  (witness)  was  a 
schoolmaster,  and  was  teaching  close  by 
when  he  was  called ;  that  he  was  teacher  to 
one  of  Ramdhun's  boys  as  well  as  gomashta. 
I  see  no  reason  to  doubt  his  evidence. 

It  is  urged  that  we  should  not  consider 
the  matter  of  Exhibit  B,  as  it  is  not  con- 
nected with  the  lease  (Exhibit  A);  but  I 
think  this  is  a  futile  plea. 

The  lease  (Exhibit  A)  is  admittedly  the 
lease  of  the  whole  village  Oghur  to  Ram- 
dhun and  Khetternath  Paury.  The  se-mo- 
kurruree  pottah  is  to  Ramdhun  only  for 
17  rupees  for  23  beegahs  in  the  same  village. 

The  plaintiff  filed  both  deeds  as  registered 
deeds  in  support  of  his  case  under  A6t  X. 
In  that  case  the  prisoner  denied  the  execu- 
tion and  registration  of  both  deeds  on  his 
oath.  Under  such  a  state  of  fads,  I  think 
that  the  consideration  of  the  deed  (Exhibit  B) 
is  essential  to  doing  justice  in  this  case. 

We  come  now  to  the  registration  and  the 
identity  of  the  prisoner  at  that  registration. 
The  head  writer  of  the  Sub-Registrar 
deposes  clearly  that  the  prisoner  himself 
brought  Exhibit  B  to  him  the  day  before  the 
registration,  and  that  he  perfectly  reinembers 
the  fad,  inasmuch  as  he  and  the  prisoner 
discussed  the  question  of  the  mode  of  re- 
gistration for  about  two  ghuntas.  On  a  care- 
ful consideration  of  this  man's  evidence,  I 
see  no  reason  to  disbelieve  him  as  far  as  he 
goes. 

Then  there  is  the  evidence  of  Golani 
Nubee  and  Golam  Mahomed  Khan.  The 
former  swears  to  the  identity  of  the  prisoner, 
and  that  the  prisoner  registered  deeds,  Ex- 
hibits A  and  B,  while  he  (the  witness)  was 
registering  a  bill  of  sale,  and  that  one  Keam- 
oodeen  acted  for  the  prisoner  as  mooktear. 
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Now,  this  witness,  Golam  Nubee,  corrobo- 
rates Ramdhun  Roy  in  all  the  main  points  con- 
nected with  the  registration  of  these  deeds. 

As  to  Golam  Khan,  he  deposes  to  the 
registration,  and  swears  that  Ramdhun  and 
the  prisoner  authorized  him  to  take  back  the 
deeds  A  and  B  from  the  registry  office, 
and  that  he  did  so,  and  that  he  returned  the 
deeds  to  the  respective  owners.  He  identi- 
fies the  deeds  A  and  6,  and  swears  to  the 
prisoner  having  been  present  at  their  regis- 
tration. It  is  true  that  this  man  was  com- 
mitted to  the  Sessions  for  false  identification 
of  a  party  at  the  registration-office,  but  he 
was  acquitted.  Had  he  not  been  acquitted, 
his  testimony  still  would  have  been  admis- 
sible, though  with  some  effeft  upon  his  credi- 
bility. But,  as  he  was  acquitted,  I  think  no 
obje&ion  of  this  nature  is  valid.  Further,  this 
witness  was  fully  and  independently  corro- 
borated, and  is  on  that  account  credible. 

Then  there  is  the  witness  Keamoodeen. 
He  swears  that  the  prisoner  was  present  at 
the  registration  of  the  deeds  A  and  B,  and 
that  he  (witness)  certified  to  the  prisoner's 
identity.  It  is  pressed  on  us  by  the  prison- 
er's Counsel  that,  as  the  witness  did  not 
know  the  prisoner's  name,  he  could  not  be 
believed  in  swearing  to  his  identity.  But  I 
think  that,  practically,  persons  can  swear  to 
the  identity  of  another  person  doing  a  parti- 
cular act  without  knowing  exactly  the  name 
of  that  person.  Besides,  this  man's  evidence 
is  very  precise  as  to  the  place  and  method  of 
the  procedure,  and  he  could  have  been  con- 
tradicted by  the  examination  of  the  Sub-Re- 
gistrar and  his  Mohurrir  on  these  details,  if 
false. 

Lastly,  the  prisoner's  alibi  is  not,  to  my 
mind,  sufficiently  proved  by  his  witnesses, 
that  is,  not  so  that  we  should  think  that  he 
could  not  have  been  present  at  the  registra- 
tion.    I  think  his  whole  defence  fails. 

Considering,  then,  that  the  prisoner's  guilt 
is  fully  proved,  I  would  rejeft  the  appeal. 

Norman,  J. — I  concur  in  thinking  that 
the  appeal  must  be  rejefted.  First  as  to  the 
fads.  There  are  circumstances  in  the  case 
which  induced  me  to  entertain  doubts  as  to 
the  credibility  of  the  case  for  the  prosecu- 
tion. The  evidence  is  very  full,  and,  if  the 
witnesses  have  spoken  the  truth,  the  guilt 
of  the  prisoner  is  clearly  proved.  The  trial 
was  very  carefully  conducted,  and  the  pri- 
soner was  vigorously  defended  by  his  va- 
keels.   So  that  I  have  no  doubt  but  that  all 


the  points  which  could  have  been  made  in 
favor  of  the  prisoner  have  been  elicited  by 
the  enquiry  which  has  taken  place.    The 
Judge  and  Assessors  are  unanimous  in  the 
opinion  that  the  witnesses  for  the  prosecu- 
tion are  worthy  of  credit,   and  as  against 
such  unanimous  opinion  I  cannot  oppose 
doubts  which  arise  from  a  perusal  of  the 
evidence    as    it  appears  on  paper — doubts 
which  might  have  been  wholly  removed,  or 
which    might    never    have    existed,    had  1 
myself  been  present  at  the  trial,  seen  the 
demeanour  of  some,  and  formed  a  favorable 
opinion  of  the  intelligence  of  others  of  the 
witnesses.    I  may  add  that  the  only  ques- 
tion is  as  to  the  veracity  of  the  witnesses 
for  the  prosecution.    They  are  numerous, 
and  it  is  difficult  to  see  what  common  object 
they  could  have   had  in  combining  to  set 
up  two  false  documents  in  favor  of  Jado- 
bundo  Sawunt.    The  defence  is  nothing  but 
an  unsuccessful  attempt  to   prove  that  the 
prisoner  was  elsewhere  at  the   time  when 
the  two  pottahs  are  said  to  have  been  exe- 
cuted.   The  case  for  the  prosecution  is  one 
which  could  have  been  contradicted  in  many 
of  its  details,  if  the  charge  was  a  false  one. 

The  other  question  at  first  appeared  to 
present  some  difficulties.  But,  on  an  exami- 
nation of  the  record,  it  appears  that  the 
Deputy  Collector  ordered  that  the  case  of 
Madhub  Chunder  Misser  should  be  trans- 
ferred to  the  Criminal  Court  for  investiga- 
tion. He  left  it  to  the  Magistrate  of  the 
District,  or  to  any  other  Magistrate  compe- 
tent to  entertain  the  charge,  to  take  it  up 
and  deal  with  it.  It  seems  to  me  that,  un- 
der Section  171,  the  Collector  was  com- 
petent to  make  an  order  in  this  general  form. 
He  was  not  bound  to  interfere  with  the 
arrangements  of  the  Magistrates,  and  direct 
that  a  particular  officer  should  take  up  the 
inquiry.  The  Deputy  Collector  at  the  same 
time,  and  by  the  same  order,  requested  the 
Joint  Magistrate  to  see  to  the  custody  of 
the  prisoner.  The  Joint  Magistrate  did  so, 
but  did  not  himself  take  up  the  case  by 
examining  the  complainant  or  any  witness. 
The  Deputy  Collector  himself  appeared  be- 
fore the  Deputy  Magistrate,  and,  having 
stated  the  facts  on  oath,  signed  the  statement. 
It  appears  to  me  that  this  was  a  perfectly 
good  charge,  and,  as  the  Deputy  Magistrate 
had  full  power  to  commit  to  the  Court  of 
Session,  the  proceeding  was  one  authorized 
by  Section  179  of  Act  VIII.  of  1869. 

The  Deputy  Magistrate  committed  the 
prisoner  for  trial  before  the  Court  of  Ses- 
sion.   There  was,  therefore,  a  regular  com- 
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mitment  by  a  Magistrate  empowered  by  Act 
XXV.  of  1861  as  amended  by  Act  VIII. 
of  1869,  and  a  charge  preferred  by  such 
Magistrate  as  is  required  by  Section  359, 
on  which  the  prisoner  has  been  regularly 
and  properly  tried  by  the  Court  of  Session. 

If  there  had  been  any  informality  in  the 
previous  proceedings,  which  I  am  of  opinion 
that  there  was  not,  I  am  by  no  means 
prepared  to  allow  that  a  conviction  on  a 
charge  so  made  could  have  been  set  aside. 


The  26th  March  1870. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Assault  on  public  servant— Section  353, 

Penal  Code. 

Criminal  Revisional  Jurisdiction. 
The  Queen  versus  Methi  Mullah  and  others. 

Appeal  against  the  order  of  the  Sessions 
Judge  of  the  24-Pergunnahs,  a  firming  an 
order  of  the  Joint  Magistrate,  sentencing 
the  petitioners  to  four  months'  rigorous  im- 
prisonment on  a  conviction  under  Section 
353  °f  the  Indian  Penal  Code. 

Baboo  Mohinee  Mohun  Roy  for  the  Prisoners. 

A  Collectorate  peadah  who  had  been  deputed  to  keep 
the  peace  during  a  distraint  was  assaulted  by  the  pri- 
soners while  on  his  road  to  execute  the  order  with 


which  he  had  been  entrusted,  the  prisoners  attempting 
to  deprive  him  of  his  purwanuah.  Held  that  they 
were  rightly  convicted  under  Section  353  of  assaulting 
a  public  servant  while  in  the  execution  of  his  duty. 

Jackson,  J. — The  prisoners  in  this  case 
have  been  convicted,  under  Section  353  of 
the  Indian  Penal  Code,  of  assaulting  a  Col- 
lectorate peadah,  who  was  deputed  to  keep 
the  peace  during  a  distraint.  The  ground 
upon  which  we  are  asked  to  interfere  with 
the  sentence  of  four  months'  imprisonment, 
which  has  been  passed  upon  the  prisoners 
under  the  provisions  of  Section  353,  is  that, 
at  the  time  the  assault  was  committed,  the 
peadah  was  not  in  the  execution  of  his  duty. 
The  evidence  is  to  the  effect  that  he  was  on 
his  road  to  execute  the  orders  with  which 
he  had  been  entrusted,  that  he  met  these 
men  upon  the  road,  and  that  they  tried  to 
take  the  purwannah  away  from  him,  and 
assaulted  Mm  very  severely.  It  is  said  that, 
because  he  was  on  his  road,  therefore  he 
was  not  at  that  time  in  the  execution  of  his 
duty;  but  from  the  time  the  duty  was 
entrusted  to  him,  and  he  started  to  execute 
it,  until  he  had  wholly  executed  it,  and  while 
he  was  going  to  the  spot  to  carry  out  the  duty 
with  which  he  was  entrusted,  he  was  acting 
in  the  execution  of  his  duty  as  a  public  ser- 
vant ;  and,  although  the  Magistrate  has  said 
that  he  has  not  been  able  to  trace  the  exact 
connection  between  the  prisoners  and  the 
people  whose  crops  were  going  to  be  dis- 
trained, still  it  is  quite  clear  from  the  manner 
in  which  they  acted,  and  from  their  depriving 
the  peadah  of  his  purwannah,  that  there  was 
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some  such  connection,  and  the  Magistrate  ;  prisoners  to  cause  such    bodily  injury   as 


was  quite  satisfied  that  the  assault  was  com-  ]  they  knew  to  be  likely  to  cause  death. 

i 

mitted  on  this  peadah  while  in  the  execution  |  Their  case  would  seem  therefore,  to  ^^ 
of  his  duty.  We  think  we  ought  not  to  in- 1  mQre  properly  undef  Sections  3QO  ^  „4 
terfere,  and  dismiss  the  application.  '  of  the  Indian  Penal  Code>  and  themseiTO 

to  be  guilty  of  abetment  of  murder  than 

;  of  the  lesser  offence  of  abetting  culpable 

The  26th  March  1870.  1.       .  .,        .     _       ..       .     Am      ¥.  . 

'  !  homicide  not  amounting  to  murder.     It  ts 

Present:  proved  that  all  three  prisoners    conspired 

!  together  to  entice  the  deceased  to  the  house, 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover,  i  .  7  ,   . 

intending  to  set  upon  him  there,  ana  beat 

Judges. 

him.    As,  however,  the  Sessions  Judge  has 

Procedure— Findings— Charges.  acquitted   the  prisoners  on   the    charge  of 

murder,  this  Court  cannot  interfere.     Even 
Criminal  Appellate  Jurisdiction. 

!  for  the  lesser  offence,  however,  the  punish* 

The  Queen  versus  Mahomed  Ali  and  others.  ;  ,   ,  A    t, 

^  ment  awarded  to  these  prisoners  appears  to 

Committed   by    the    Magistrate,    and   tried   us  greatly   disproportionate  to   the    offence 
by  the  Sessions  Judge  of  Mymensingh,    of  which  the  Sessions  Judge  and  Assessors 

on    a    charge    of  abetment    of  culpable    „    _   t  .. 

*      J  '  find  them  guilty. 

homicide. 

Their  appeals  are  rejected. 

1 

A  Sessions  Judge  should  record  findings,  whether  ,      The  Sessions  j„dge  should  ^  ^^l  to 
of  conviction  or  acquittal,  on  all  the  charges  under  ,  .  „     ,         ,  , 

1  record  findings  on  all  the  charges  under 

which  prisoners  are  committed  for  trial.  1 

which   prisoners  are  sent  up  for  trial.    In 

Glover ',  J. — The  evidence  in  this  case  [  the  present  case,  there  is  no  finding  on  the 

1 

leaves  no  doubt  as  to  the  fact  that  the  de-  .  charge  of  murder  under  Section  302,  on 
ceased  was  killed  by  all  three  prisoners,  which,  as  well  as  under  Section  304,  the 
and  the  severity  of  the  injuries  inflicted —  1  prisoners  were  sent  up  by  the  Magistrate, 
injuries  which   resulted   in  Ameer's  death  j  There  ought  to  have  been  a  verdict  of  not 


within  a  very  short  time  after  the  assault — 


guilty  recorded  in  favor  of  the  prisoners  on 


go  to  prove  that  it  was  the  intention  of  the  1  this  head  of  the  charge. 
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The  2nd  April  1870. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Right  of  water— Nuisance— Chapters  XX.  and 
XXII.,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Gya. 

The  Queen  versus  Madho  Churn,  Petitioner. 

Where"  two  parties  have  a  dispute  before  a  Magistrate 
as  to  the  right  to  the  use  of  water  which  the  party 
complained  against  had  embanked,  the  Magistrate 
should  proceed  under  Chapter  XXII.,  and  not  as  for  a 
nuisance  under  Chapter  XX.  of  the  Code  of  Criminal 
Procedure. 

Reference. — The  proceedings  petitioned 
against  are  manifestly  irregular. 

The  Deputy  Magistrate  received  a  peti- 
tion from  a  cultivator,  stating  that  the  lands 
in  his  village  could  not  be  irrigated  owing 
to  the  present  petitioner  having  closed  the 
watercourse. 

The  Deputy  Magistrate,  instead  of  looking 
on  this  complaint  as  one  which  he  could  in- 
vestigate under  Section  320,  Code  of  Crimi- 
nal Procedure,  appears  to  have  considered 
the  shutting  off  of  the  water  complained  of 
as  a  nuisance  to  be  summarily  dealt  with 
under  the  provisions  of  Chapter  XX.,  Code 
of  Criminal  Procedure. 

He,  accordingly,  ordered  the  petitioner  to 
remove  the  embankment,  or  refer  the  ques- 
tion to  a  Jury. 

On  the  petitioner  not  referring  it  to  a 
Jury,  the  Deputy  Magistrate  visited  the 
spot,  and,  being  satisfied  that  the  embank- 
ment ought  to  be  removed,  ordered  petitioner 
to  remove  it.  The  Deputy  Magistrate  re- 
fused to  receive  any  evidence,  referring  all 
such  questions  to  the  Jury,  and  evidently 
decided  the  case  on  the  ground  that  no  Jury 
had  been  appointed. 

It  is  evident  that  the  Deputy  Magistrate 
was  wrong  m  looking  upon  the  banking  of 


the  watercourse  as  a  nuisance  which  he 
could  summarily  deal  with  under  Chapter 
XX. 

The  complainant  did  not  claim  to  repre- 
sent the  public.  Even  had  he  been  the  re- 
presentative of  his  village,  the  claim  would 
have  been  merely  that  of  one  class  of  people 
as  against  the  claim  of  another  class  for  the 
right  of  user  in  the  watercourse.  The 
question,  if  taken  up  at  all  by  the  Deputy 
Magistrate,  ought  to  have  been  taken  up 
under  Section  320. 

The  procedure  under  Chapter  XX.  is  il- 
legal. 

The  Deputy  Magistrate  is  under  the  im- 
pression that  I  think  he  ought  to  have  pro- 
ceeded under  Section  320.  What  1  observed 
was  that,  if  it  was  taken  up  at  all  by  the 
Deputy  Magistrate,  it  ought  to  have  been 
under  Section  320.  I  think,  however,  that 
the  criminal  authorities  should,  as  much  as 
possible,  allow  these  rights  of  user  jegarding 
water  (which  are  continually  occurring)  to 
be  tried  by  the  Civil  Court. 

The  Deputy  Magistrate  says  he  did  not 
refuse  to  receive  evidence  on  behalf  of  Madho 
Churn.  I  would  beg  to  point  out  that  Madho 
Churn  by  his  mooktear  presented  a  petition, 
dated  December  14th,  1869,  asking  that 
evidence  might  be  heard  on  his  behalf,  and 
the  order  passed  is  that  each  party  should 
nominate  arbitrators. 

I  would  submit  that  this  order  is  in  itself 
wrong,  as  by  Section  310,  Code  of  Criminal 
Procedure,  the  one-half  of  the  arbitrators 
are  to  be  appointed  by  the  party  objecting, 
and  the  other  half  by  the  Magistrate  who 
issued  the  order.  No  third  party  is  com- 
templated  as  having  to  do  with  the  matter. 

The  Deputy  Magistrate  has  been  informed 
that,  as  the  cold- weather  crops  are  being  cut, 
the  urgency  set  forth  by  him  in  the  con- 
cluding portion  of  his  letter  no  longer  exists, 
and  that  he  may  abstain  from  interfering  till 
the  result  of  the  present  reference  is  known. 

Judgment  of  the  High  Court. 

Jackson,  7.— We  think  the  proceedings 
of  the  Deputy  Magistrate  are  not  according 
to  law,  and  that  the  Sessions  Judge  is 
right  in  the  view  which  he  has  taken  of  the 
case.  The  dispute  between  the  parties  is,  in 
fact,  a  dispute  as  to  the  right  of  the  use  of 
the  water  which  the  second  party  has  cm- 
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banked ;  and  the  Deputy  Magistrate  should 
have  proceeded  under  Section  320.  The 
Deputy  Magistrate's  remark  that  he  could 
not  give  redress  under  the  Sections  of  Chap- 
ter XXIL  of  the  Procedure  Code,  because 
the  embankment  had  been  already  construct- 
ed, is  incorrect.  If  he  was  of  opinion  that 
the  first  party  had  a  right  to  the  use  of  the 
water  of  this  watercourse,  he  could  (pro- 
vided the  complaint  had  been  brought  in 
proper  time)  have  ordered  that  exclusive  pos- 
session of  it  should  not  be  taken  by  the 
second  party,  and  ordered  the  removal  of  the 
embankment  by  which  such  exclusive  posses- 
sion was  retained. 

The  order  passed  by  the  Deputy  Magis- 
trate is  based  upon  no  sufficient  ground, 
is  arrived  at  without  any  proper  judicial  en- 
quiry or  examination  of  witnesses,  and  can- 
not be  sustained  under  any  law.  It  is  set 
aside. 


The  2nd  April  1870. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Maintenance— Force  of  Civil  Court's  decree. 

Reference  to  the  High  Court,  under  Section 
434  °f  tne  C°dt  of  Criminal  Procedure, 
by  the  Judicial  Commissioner  of  Assam. 

Lutpotee  Doomony  versus  Tikha  Moodoi. 

Where  a  Criminal  Court  ordered  a  husband  to  pay  a 
sum  of  money  monthly  towards  the  maintenance  of  his 
wife  and  children,  and  a  Civil  Court  subsequently,  on 
the  suit  of  the  husband  for  restitution  of  conjugal  rights, 
gave  the  husband  a  decree,  it  was  held  that  the  order  of 
the  Criminal  Court  ceased  to  have  any  effect  from  the 
date  of  the  decree  of  the  Civil  Court. 


Reference. — UroN  a  case  having  been 
instituted  by  one  Mussamut  Lutpotee  en  the 
13th  June  1867  in  the  Magistrate's  Court  at 
Nowgong  and  Assam,  representing  that  her 
lawful  husband,  one  Tikha  Moodoi,  wilfully  | 
neglected  to  maintain  herself  and  his  two 


children,  on  the  14th  idem  the  Deputy  Com- 
missioner, after  examining  the  complainant 
and  her  husband  (who  stated  he  was  willing 
to,  lake  back  his  wife),  without  taking 
evidence,  directed  that  Tikha  Moodoi  should 
be  made  to  pay  for  the  support  of  his  wife 
and  children  20  rupees  per  mensem.  Upon 
this,  the  case  coming  before  the  Judiciil 
Commissioner,  a  reference  was  made  under 
Section  434,  Code  of  Criminal  Procedure, 
to  the  High  Court  of  Judicature  in  a  letter 
No.  64  of  the  5th  August  1867,  which  re- 
sulted in  an  injunction,  dated  the  3rd  Sep- 
tember 1867,*  whereby  the  Hon'ble  the 
Judges  of  the  High  Court  directed  that 
the  order  passed  by  the  Deputy  Commis- 
.sioner  should  be  set  aside  as  illegal,  audi 
further  enjoined  that  the  Deputy  Commis- 
sioner should  proceed  afresh  in  accordance 
with  the  provision  of  Section  316,  Coded 
Criminal  Procedure ;  and,  following  on  this, 
the  Deputy  Commissioner,  having  resumed 
proceedings  on  the  26th  September  1867, 
and  having  taken  evidence,  and  being  d 
opinion  that  it  established  that  Mussamnt 
Lutpotee  was  the  lawful  wife  of  Tikha 
Moodoi,  and  that  through  ill-treatment  he  had 
forced  her  to  leave  him  with  two  children, 
directed  that  he  should  pay  maintenance 
for  his  wife  and  children  at  20  rupees  per 
mensem. 

Next,  Tikha  Moodoi  instituted  a  suit  is 
the  Civil  Court  of  the  Moonsiff  of  No* 
gong  for  restitution  of  conjugal  rights  and 
for  guardianship  of  his  two  children,  and 
this  case  resulted  in  a  decree  being  pro- 
nounced in  his  favor  on  the  14th  Septem- 
ber 1869;  and  upon  his  taking  out  execution 
on  6th  November  1869,  but  on  his  being  un- 
able to  obtain  his  wife  Mussamut  Lutpotee, 
as  she  refused  to  live  with  him,  he  petitioned, 

on  the  10th  Novem- 

"I  will  not  release  the  pe^ 
"  titioner  from  his  liability 
"  to  pay  the  maintenance  I 
"  formerly  ordered  him  to 
.  If  h 


"pay.  If  he  wishes  his  wife 
"  to  obey  the  order  of  the 
"Civil  Court,  he  must 
"apply  to  that  Court. 
"(§d.)T.  B.  MICHELL, 
"  Offg.  Depy.  Comtnr. 
17-11-69." 


disallowing  his  prayer. 


ber  1869,  the  Deputy 
Commissioner  on  the 
criminal  side  to  re- 
lieve him  from  the 
payment  of  mainte- 
nance; and  this  re- 
sulted in  an  order, 
dated  1 7th  November 
1869,  as  per  margin, 


Next,  Tikha  Moodoi,  on  27th  November 
1869,  in  furtherance  of  the  proceeding  in 
execution  of  the  decree  by  the  Civil  Court* 
obtained  possession  of  his  son  Sumpud  o&h* 

*  8  W.  R.,  Criminal  Rulings,  p.  67. 
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Mogooram,  upon  which  the  woman  Mussa- 
mut  Lutpotee  having  petitioned  the  Deputy 
Commissioner  on  the  criminal  side  that 
her  child,  the  said  Sumpud,  should  be  restored 
to  her,  and  that  the  decree-holder  should 
be  enjoined  not  to  interfere  with  her,  the 
Deputy  Commissioner,  on  the  nth  Decem- 
"ber,  passed  the  following  order : — 

"  By  a  judicial  order  of  this  Court,  the 
"  complainant  was  allowed  twenty  rupees 
"  a  month  as  maintenance  from  her  husband, 
"  who  had  grossly  ill-treated  her.  She  was 
"  also  allowed  to  keep  her  young  children 
",with  her.  Her  husband  appears  now  to 
"  have  taken  away  one  of  his  young  children 
"  from  her,  and  1  direct  that  he  at  once 
"  give  back  the  child  to  its  mother. 

(S<J.)  T.  B.  MICHELL,, 

Offg.  Depy.  Commr. 

"  Dated  nth  December  1869." 

Here  the  Moonsiff  of  Nowgong  addressed 
the  Deputy  Commissioner  by  roobokaree, 
dated  15th  December  1869,  requesting 
that    certain    monies   in    deposit    with    the 

Court  Inspector  of 
Police,  which  had 
been  paid  by  decree- 
holder  Tikha  Moodoi 
for  the  maintenance 
of  his  wife  and  child- 
ren, should  be  attach- 
ed, but  the  Deputy 
Commissioner,  in  an 
order  as  per  margin, 
declined  to  accede  to  the  Moonsiff's  request. 

Lastly,  following  on  the  various  proceed- 
ings which  have  been  alluded  to,  the  man 
Tikha  Moodoi  has  come  before  the  Court  of 
the  Judicial  Commissioner  on  the  criminal 
side,  urging  that  the  action  taken  by  the 
Deputy  Commissioner  in  staying  the  pro- 
ceedings of  the  Civil  Court  is  opposed  to 
law,  and  praying  that  steps  may  be  taken 
to  relieve  him,  applicant  Tikha  Moodoi,  from 
the  operation  of  the  order  enjoining  con- 
tinuance of  maintenance. 

On  the  subject  of  the  case  referred  to, 
as  this  Court  considers  that  the  Deputy 
Commissioner,  sitting  as  a  Magistrate,  acted 
illegally  in  passing  orders  opposed  to  the 
decision  and  the  process  of  the  Civil  Court, 
and,  further,  as  the  grounds  upon  which  the 
applicant  Tikha  Moodoi  petitioned  the  De- 


"  I  cannot  allow  the 
"  maintenance  [allowed  by 
"the  proper  authority  to 
*'  the  woman  to  be  seized 
"  at  the  suit  of  her  hus- 
"  band*  who  has  to  pay  the 
'*  maintenance. 

(Sd.)  T.  B.  MICHELL, 
Offg.  Deby.  Commr. 
*•  Dated  20th  December 
1869." 


puty  Commissioner    as    Magistrate    to    be 
relieved  from  payment  of  maintenance,  as 
his   wife  persisted    in  her   refusal    to    live 
with  him,    appear    reasonable,    the    Court 
would  submit,  for  the  consideration  of  the 
Hon'ble  the  Judges  of  the  High  Court,  that 
the  Deputy  Commissioner's  orders,  the  one 
dated  the    17th  November   1869,  enjoining 
the  continuance  of  the  payment  for  main- 
tenance, and  the  other  dated  nth  December 
1869,  di reding  in  opposition  to  the  execu- 
tion of  the  Civil  Court  that  applicant's  child 
Sumpud  should  be  restored  to  its  mother, 
should  be  set  aside,  and  that  the  maintenance 
should  determine  from   the   decree  of  the 
Civil  Court,  dated  nth  September  1869. 

Judgment  of  the  High  Court.     ' 

Jackson,  J. — Mr.  Michell's  orders  of  the 
17th  November  and  nth  December  1869 
are  extremely  improper  and  illegal.  They 
are  reversed.  Mr.  Michell  should  be  the  last 
person  in  the  district  to  set  an  example  of 
setting  at  defiance  the  orders  of  the  Courts, 
Civil  or  Criminal. 


The  4th  April  1870. 

Present: 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Surety— Recognizance. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Gya. 

The  Queen  versus  Mew  a  Lall. 

Mr.  R.  E.  Twidale  and  Baboos  Nil  Madhub 
Sein  and  Boodh  Sen  Singh  for  Petitioner. 

Where  a  surety  conditioned  that  he  would  be  re- 
sponsible for  the  continued  presence  of  an  accused  person 
at  one  Court  (Nowadah),  it  was  held  that  the  surety 
was  released  from  liability  under  his  recognizance  by 
the  permission  which  the  Court  at  Nowadah  gpve  the 
accused,  without  the  surety's  consent,  of  leaving  that 
place  on  business,  and  also  by  the  subsequent  transfer 
of  the  case  to  another  Court  (Gya). 

Reference. — Appellant  was  surety  to  the 
extent  of  Rupees  500  for  the  produ&ion  of  an 
accused  person  before  the  Deputy  Magis- 
trate's Court  at  Nowadah.  The  case  was 
transferred  to  the  Sudder  Station  (Gya),  and, 
on  the  surety  failing  to  produce  the  accused 
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before  the  Deputy  Magistrate's  Court  at  Gya, 
he  was  called  on  to  pay  the  penalty  mentioned 
in  the  recognizance. 

The  surety  appeals  to  this  Court,  but  it 
appears  to  me  that  the  order  is  not  one 
which  can  be  interfered  with  by  this  Court 
on  appeal.  Appeals  from  the  orders  of  a 
Magistrate  to  the  Court  of  Session  are 
those  where  persons  have  been,  "convicted 
on  a  trial/'  an  order  requiring  to  give  secur- 
ity for  good  behaviour  being  the  one  ex- 
ception specified  in  Section  409,  Act  XXV., 
1 86 1.  The  mere  order  declaring  the  recog- 
nizance of  the  surety  forfeited  is  clearly  not 
a  sentence  based  on  a  conviction  after  trial. 
I  therefore  dismiss  the  appeal. 

As,  however,  it  appears  to  me  that  there 
is  ground  for  complaint,  and  that  the  condi- 
tions of  the  bond  did  not  bind  the  surety  to 
produce  the  accused  before  the  Gya  De- 
puty Magistrate's  Court  I  herefore  beg  to 
refer  the  order  complained  against  for  the 
consideration  of  the  High  Court. 

Judgment  of  the  High  Court,  i 

Norman,  J. — Ram  Roy  and  others  were 
charged  with  rioting,  and  Deendyal,  the  owner 
of  the  land  respecting  which  such  riot  took 
place,  was  charged,  under  Sedion  155  of  the 
Indian  Penal  Code,  with  omitting  to  use  all 
lawful  means  in  his  power  for  the  purpose 
of  suppressing  the  riot.  The  case  was  pend- 
ing before  the  Deputy  Magistrate  of  Nowa- 
dah. 

On  the  8th  of  August  1869,  Mewa  Lall 
entered  into  a  recognizance  in  the  sum  of 
Rupees  500,  conditioned  that  Deendyal  should 
remain  in  attendance,  and  should  not  bp 
absent,  and  that,  if  he  should  disappear,  he, 
Mewa  Lall,  would  be  liable  to  Government 
for  the  sum  of  Rupees  500.  On  the  28th 
of  August  Deendyal  asked  for  leave  to  go 
away  upon  necessary  business.  The  Deputy 
Magistrate  of  Nowadah  granted  him  permis- 
sion to  do  so.  Subsequently  to  this,  the  case 
was  transferred  to  the  Court  of  the  Deputy 
Magistrate  of  Gya.  On  the  28th  of  Novem- 
ber, the  Deputy  Magistrate  of  Gya  ordered 
the  defendant  Deendyal  to  attend.  On  the 
28th  of  November,  the  case  was  called  on, 
but  Deendyal  was  not  in  attendance.  The 
Deputy  Magistrate  then  appears  to  have 
called  on  Mewa  Lall,  under  Seftion  220  of 
the  Code  of  Criminal  Procedure,  to  pay  the 
penalty,  or  show  cause  why  it  should  not  be 
paid. 


Mewa  Lall,  on  the  3rd  of  December,  made 
answer,  alleging  that  he  was  discharged  from 
the  liability  to  produce  Deendyal  by  tke 
order  of  the  28th  of  August.  The  Deptfr 
Magistrate  of  Gya,  however,  thought  thit 
Mewa  Lall  had  shown  no  sufficient  can* 
why  he  should  not  pay,  and  ordered  hia 
to  pay  the  500  rupees.  Mewa  Lall  appealed 
to  the  Judge  of  Gya.  The  Judge,  finding 
that  no  appeal  lay  from  the  order  of  the 
Deputy  Magistrate,  sent  the  .case  before 
this  Court  under  Section  434,  and  Mr. 
Twidale  for  Mewa  Lall  now  asks  us  to 
quash  the  order  of  the  Deputy  Magistrate 
of  Gya. 

We  think  that  a  rule  should  issue,  calling 
on  the  Secretary  of  State  for  India  in  Coun- 
cil to  show  cause  within  24  days  after  the 
service  of  this  rule  why  the  order  of  the  31^ 
of  December  should  not  be  quashed  on  df 
grounds ;  first,  that,  by  the  order  of  the  Deputr  j 
Magistrate  of  Nowadah  allowing  Deencfri 
to  absent  himself,  the  situation  of  the  surer! 
was  materially  altered  without  his  consent/ 
and,  secondly,  that  the  recognizance  entered 
into  only  bound  Mewa  Lall  for  the  attend"' 
ance  of  Deendyal  in  the  Court  of  the  De- 
puty Magistrate  of  Nowadah,  and  not  in  an; 
other   Court  to   which   the  case   might  be 
transferred.     The  rule  must  be  served  on  the 
Government  Pleader,  and  notice  of  the  sane 
.given  to  the  Deputy  Magistrate. 

Jackson,  J. — The  Sessions  Judge  should 
have  called  upon  the  Deputy  Magistrate  to 
furnish  an  explanation,  if  he  was  of  opinion 
that  the  Deputy  Magistrates  orders  were  ilk- 
gal.  The  Circular  Letter  of  this  Court  relat- 
ing to  references  made  to  the  Court  to  exercise 
its  powers  of  revision  lays  down  the  role, 
that  the  explanation  of  the  officer  whose 
order  is  held  to  be  illegal  shall  accompany 
the  references.  As  the  Sessions  Judge  has 
not  in  this  case  called  upon  the  Deputy 
Magistrate  to  submit  any  explanation,  I 
think  it  is  right  that  notice  of  this  reference 
should  be  given  to  the  Magisterial  Author- 
ities before  it  is  disposed  of.  The  Deputy 
Magistrate  will,  therefore,  if  he  wishes,  show 
cause  why  the  500  rupees  levied  from  Mewa 
Lall  should  not  be  refunded  to  him. 

Final  order  of  the  High  Court. 

Jackson,  J, — The  rule  must  be  made  abso- 
luie,  the  Judge's  order  directing  the  tevy  of 
Rupees  500  set  aside,  and  the  amount,  if  paid, 
returned. 
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The  9th  April  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Procedure— Plea  of  guilty— Right  of  private  de- 
fence of  body— Murder-  Culpable  homicide- 
Sections  97,  99,  102,  and  300,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Gobadur  Bhooyan. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Gyas  on  a  charge  of 
murder. 

Where  the  accused  pleads  guilty  before  a  Sessions 
Judge  to  a  charge  of  murder,  the  Sessions  Judge  might 
either  convict  him  on  that  plea  of  that  charge,  or  pro- 
ceed to  try  him  on  the  evidence,  but  he  cannot,  without 
trial,  convict  the  accused  of  culpable  homicide  not 
amounting  to  murder,  to  whicji  offence  the  accused  did 
not  plead  guilty. 

Held,  with  reference  to  the  provisions  of  Sections  97, 
99,  and  102  of  the  Penal  Code,  that,  on  the  facts  of  this 
case,  the  accused  had  no  reasonable  apprehension  of 
danger  to  himself  from  the  threats  of  the  deceased  whom 
he  killed,  and  that,  therefore,  the  right  of  private  defence 
of  the  body  did  not  arise,  and  the  case  was  not  taken  out 
of  the  category  of  murder  by  reason  of  the  2nd  excep- 
tion to  Section  300  of  the  Penal  Code. 

Jackson,  J. — The  prisoner  in  this  case  was 
charged  with  the  murder  of  Jagoo  Bhooyan, 
and  he  pleaded  "guilty/1  On  that  plea  the 
Judge,  considering  it  unnecessary  to  hold  a 
formal  trial,  proceeded  to  take  into  consider- 
ation the  circumstances  which  appeared  in 
the  depositions  taken  by  the  Magistrate,  and 
thereupon  reduced  the  plea  of  "guilty" 
which  he  had  recorded  to  a  plea  of  guilty  of 
the  offence  of  culpable  homicide  not  amount- 
ing to  murder;  and  for  this  purpose  he  has, 
in  favour  of  the  prisoner,  brought  the  case 
within  the  second  exception  appended  to 
Section  300  of  the  Indian  Penal  Code,  which 
defines  the  offence  of  murder.  That  excep- 
tion is  in  these  words :  "  Culpable  homicide  is  j 
«  not  murder  if  the  offender,  in  the  exercise, 
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"in  good  faith,  of  the.  right  of  private  de- 
"  fence  of  person  or  property,  exceeds  the 
"  power  given  to  him  by  law,  and  causes  the 
"  death  of  the  person  against  whom  he  is 
"  exercising  such  right  of  defence,  without 
"  premeditation,  and  without  any  intention  of 
"  doing  more  harm  than  is  necessary  for  the 
"purpose  of  such  defence.'* 

The  facts,  as  they  appear  from  the  deposi- 
tions, are  that  the  accused  and  the  deceased 
with  a  third  person  met  one  day  at  a  liquor- 
shop,  and  there  drank  together.  They  after- 
wards walked  in  company,  the  third  person 
just  mentioned  being  a  little  ahead  of  the  other 
two,  and  that,  while  these  two  were  walking 
together,  an  altercation  took  place  in  respect 
of  the  deceased  person  having,  as  alleged  by 
the  prisoner,  caused  the  death  of  the  prisoner's 
four  children  by  his  incantations.  Accord- 
ing to  the  prisoner's  account,  the  deceased 
admitted  that  he  had  so  caused  their  death, 
and  added  that  he  would  also  bring  about 
the  death  of  the  prisoner ;  in  short,  that  he 
would  not  allow  him  to  quit  that  jungle,  but 
would  cause  him  to  be  taken  by  a  tiger. 
Thereupon  the  prisoner  states  that  he  killed 
the  deceased  with  several  blows  of  a  heavy 
latee. 

The  Judge,  looking  upon  the  deceased  as 
an  ignorant  savage  who  probably  believed 
that  the  deceased  had  the  power  of  bringing 
about  his  death  in  the  way  nientioned,  con- 
siders the  accused  to  have  acted  in  the  exer- 
cise of  the  right  of  private  defence,  but  that, 
in  the  exercise  of  that  right,  he  went  fur- 
ther than  the  law  allowed,  and  therefore 
brings  him  under  the  second  exception  of 
Section  300. 

It  seems  to  me  that  this  view  of  the  case 
•is  altogether  untenable.  The  right  of  private 
defence  is  described  in  Section  97  of  the 
Indian  Penal  Code,  and  it  is  there  stated 
that  "every  person  has  a  right,  subject  to 
the  restriction  contained  in  Section  99,  to  de- 
fend his  own  body  and  the  body  of  any  other 
person  against  any  offence  affecting  the  human 
body."  "Offence"  denotes  a  thing  made 
punishable  by  the  Penal  Code.  And  the 
third  restriction  contained  in  Section  99  is 
that  "  there  is  no  right  of  private  defence  in 
cases  in  which  there  is  time  to  have  recourse 
to  the  protection  of  the  public  authorities ;  " 
and  Section  102  provides  that  "the  right  of 
private  defence  of  the  body  commences  as 
soon  as  a  reasonable  apprehension  of  danger 
to  the  body  arises  from  an  attempt  or  threat 
to  commit  the  offence,  though  the  offence 
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may  not  have  been  committed.'"  I  think, 
making  every  allowance  for  the  possible  ig- 
norance of  the  accused,  it  cannot  be  said 
that  there  was  any  reasonable  apprehension 
of  danger  to  the  body  from  the  idle  words 
used  by  the  deceased  man  when  perhaps 
excited  by  drink. 

Moreover,  the  fourth  restriction  contained 
in  Section  99  provides  that  "  the  right  of  pri- 
vate defence  in  no  case  extends  to  the  inflict- 
ing of  more  harm  than  it  is  necessary  to  in- 
flict for  the  purpose  of  defence."  It  seems 
to  me,  therefore,  that,  in  every  point  of  view, 
the  plea  gratuitously  set  up  for  the  prisoner 
by  the  Judge  is  untenable,  and  that  the  ex- 
ception relied  on  will  not  apply. 

But,  in  any#case,  the  proceedings  of  the 
Sessions  judge  appears  to  have  been  irregu- 
lar. Upon  the  prisoner  pleading  guilty,  the. 
Judge  might,  if  he  had  thought  fit,  have 
convicted  him  upon  his  plea,  and,  therefore, 
he  must  have  convicted  him  of  the  offence 
of  murder,  to  which  he  had  pleaded  guilty  ; 
but,  if  he  did  not  think  fit  to  convict  him 
upon  that  offence,  he  should  have 'proceeded 
to  try  him,  and  thereupon  he  would  have 
had  to  take  all  the  evidence  forthcoming  in 
order  to  determine  whether  the  prisoner  had 
committed  the  offence  of  murder  or  any  other 
offence  with  which  he  was  charged. 

■ 

There  was,  it  seems,  an  eye-witness  of 
what  took  place ;  and,  although  that  witness 
was  not,  perhaps,  sufficiently  near  to  have 
heard  the  words  which  passed  between  the 
accused  and  the  deceased,  he  could  have 
given  very  important  testimony  in  the  case; 
and,  at  any  rate,  as  he  actually  saw  the  ac- 
cused inflict  the  blows  which  undoubtedly 
caused  the  death  of  the  deceased,  it  would 
have  lain  upon  the  prisoner  to  bring  himself 
within  any  exception  which  could  reduce  his 
offence  from  murder  to  a  crime  of  less 
gravity. 


1  think,  therefore,  we  have  no  choice  but 
to  quash  the  proceedings,  and  direct  that  the 
prisoner  be  again  brought  before  the  Court 
of  Session,  and  that  the  Judge  either  convict 
him  on  his  plea,  or  proceed  to  try  him  on  the 
several  heads  of  charge. 

Glover^  J. — I  concur.  There  caa  be  no 
doubt  that  the  Sessions  Judge  has  taken  an 
entirely  wrong  view  of  the  law. 


The  9th  April  1870. 
Present  •' 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bartn  Judges.     - 

Procedure— False  evidence— Section  193,  Peaal 

Code. 

Criminal  Appellate  Jurisdiction. 

Committed  by  the  Magistrate  >  and  fried  by  tkt 
Sessions  Judge  of  Pumeah,  on  a  charge  cf 
intentional  ly  giving  false  evidence. 

The  Queen  versus  Siddhoo. 

Mr.  Mackenzie  and  Baboo  Peeiamber 
Chatter jee  for  the  Prisoner. 

In  a  case  of  giving  fals>e  evidence  under  Section  195 
of  the  Penal  Code,  the  statement  which  the  accused  U 
charged  with  having  /nude  Leforc  the  Magistrate  should 
be  clearly  proved  to  have  been  made  by  him.  The  pro- 
cedure in  the  case  of  a  charge  under  this  Sectwe 
pointed  out. 

Lock,  J-  In  this  case,  three  witnesses, 

\  Abdoola  Razak,  Amanatoolah,  and  AH  Bus, 

I  have  been  examined,  and  they  said  that,  on 

the  night  in  question,  that  is,  the  night  on 

which  Gysul  had  been  murdered,  they  were 

on   guard  at  the   cnUharce- house"  of  Ama* 
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natoola,  and  the  prisoner  Siddhoo  was  on 
guard  with  them.  The  Judge  has  believed 
the  evidence,  and,  no  doubt,  it  is  directly 
opposed  to  the  statement  made  by  the  pri- 
soner Siddhoo  in  the  murder-case  in  which 
Amanatoola  was  tried,  if  Siddhoo  did  make 
such  a  statement.  If  the  evidence  of  these 
men  is  true,  and  Siddhoo's  statement,  to  the 
effect  that  he,  on  the  night  in  question,  was 
away  fishing,  and  as  he  was  returning  he 
heard  a  noise  in  the  sirkies  of  certain  Nuths, 
and  enquired  what  it  was,  and  they  told  him 
that  the  thief  had  been  caught,  is  false,  then 
we  may  presume  that  it  was  made  inten- 
tionally for  some  purpose.  But  we  have  no 
proof  that  Siddhoo  did  ever  make  such  a 
statement  before  the  Assistant  Magistrate. 
The  witness  Sham  Lall,  a  mohurrir  of  the 
Assistant  Magistrate's  Court,  was  examined 
by  the  Judge,  and  he  stated  that  Bhurrut 
Chuprassy  administered  the  solemn  affirm- 
ation to  Siddhoo,  that  he  (the  witness)  wrote 
out  the  depositions,  and  that  Siddhoo  deposed 
that,  on  Friday  night,  he  went  to  catch  fish, 
and  on  returning  he  heard  the  noise  near  the 
sirkies,  &c. ;  and  then  he  identified  the  pri- 
soner. 

The  Judge  through  some  omission  entirely 
forgot  to  ask  the  witness  to  identify  the  de- 
position, and,  in  fact,  we  do  not  know  that  that 
deposition  was  before  the  Judge  at  all.  At 
any  rate,  this  witness,  who  said  that  he  wrote 
out  the  depositions,  was  not  called  upon  to 
identify  them,  nor  did  he  do  so.  And  an- 
other witness  of  the  Assistant  Magistrate's 
Court,  Bhurrut  Chuprassy,  merely  said  that 
he  had  administered  the  solemn  affirmation 
to  Siddhoo  in  the  presence  of  the  Assistant 
Magistrate,  so  that  we  really  cannot  say  that 
Siddhoo  ever  did  make  the  statement  before 
the  Assistant  Magistrate,  which  he  is  alleged 
to  have  done,  and  for  making  which  he  has 
been  put  upon  his  trial,  for  that  statement 
has  not  been  proved.  It  appears  to  me,  there- 


fore, that  the  charge  is  not  proved  against 
the  prisoner,  and  he  must  be  acquitted. 

Hobhouscy  J. — I  am  of  the  same  opinion 
and  I  think  that  the  Judge  has,  in  the  con- 
duct of  this  case,  committed  so  many  errors 
that  it  is  necessary  to  some  extent  to  point 
out  some  of  those  errors  for  his  guidance 
in  future.  I  may  remark  that  the  prisoner 
was  charged  with  inadvertently  giving  false 
evidence  in  a  judicial  proceeding,  namely 
in  a  proceeding  apparently  conducted  on  the 
1 2th  October  1869  before  an  Assistant 
Magistrate  at  his  Court  in  Kishengunge  ; 
and  the  false  evidence  was  alleged  to  be 
this,  viz.,  in  that  the  defendant  stated  that, 
on  the  night  on  which  Gysul  met  his  death, 
he  and  another  person  went  out  to  fish  to- 
gether, and  on  returning  to  their  house  they 
passed  certain  sirkies,  inhabited  by  Mungun 
Nuth,  Latia  Nuth,  and  Shureefun  Nuth, 
from  which  they  heard  cries  proceed,  and 
that  those  Nuths  told  them  that  a  thief  had 
been  caught. 

Now,  there  were  several  things  to  be 
proved  in  order  to  bring  this  charge  home 
to  the  defendant.  It  was  necessary,  first 
of  all,  to  prove  that  the  defendant  had  made 
the  statement  in  question.  As  pointed  out 
by  Mr.  Justice  Loch,  there  is  no  proof  of 
this.  It  was  then  necessary  to  prove 
that  that  statement  had  been  made  in 
a  stage  of  that  particular  judicial  proceed* 
ing  in  the  matter  of  which  the  charge 
was  laid ;  but  that  there  was  any  such  pro* 
ceeding,  there  is  no  evidence  on  record 
whatever.  It  was  then  necessary  to  prove 
that  the  statement  which  was  made  by  the 
defendant  was  false  ;  but,  of  course,  when  the 
statement  itself  was  not  proved,  there  could 
be  no  evidence  that  it  was  false ;  and  it  was 
then  necessary,  lastly,  to  prove  that  it  was 
intentionally  given,  that  is,  with  a  view,  as 
I  understand  it,  to  injure,  it  may  be,  a  par- 
ticular   person,   or   generally  to  thwart  the 
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ends  of  justice.  Now,  it  is  very  true,  as 
Mr.  Justice  Loch  has  laid  down,  that,  when 
evidence  given  is  found  to  be  false,  you  may 
to  some  extent  presume  that  it  was  given 
intentionally,  that  is,  with  some  evil 
intention  or  other.  But  it  appears  to  me 
that  you  must,  in  order  to  the  proper 
conduct  of  a  case  of  this  kind,  ascertain  ex- 
actly, or  to  what  extent  you  can,  the  in- 
tention in  question,  because,  if  you  cannot 
do  that,  neither  can  you,  it  seems  to  me, 
prope.rly  mete  out  the  exact  punishment 
which  is  due.  If  you  can  gather  from  the 
evidence  that  a  man  made  a  false  statement 
with  the  intention  of  bringing  about  the 
punishment  of  an  innocent  person,  then  you 
would  inflict  a  very  severe  punishment 
indeed ;  but,  on  the  other  hand,  if  you  found 
that  the  intention  was  not  an  intention  of 
that  kind,  but  was  something  of  a  much 
less  perilous  nature,  for  instance,  perhaps 
to  screen  himself,  or  for  some  such  purpose, 
then  there  is  no  doubt  that  you  would  not 
mete  out  the  same  amount  of  punishment 
as  you  would  in  the  first  instance  quoted. 
It  is  necessary,  therefore,  as  I  have  said 
before,  that  in  some  way  or  other^ou  should 
arrive  at  the  intention  with  which  the  false 
evidence  was  given.  It  is  impossible  to 
ascertain  from  the  record  what  that  intention 
was  in  this  case. 

These  are  not  the  only  errors  which,  it  seems 
to  me,  the  Judge  has  perpetrated.  He  first 
of  all  quotes  what  the  statement  is  which  the 
defendant  is  said  to  have  made  falsely,  and 
then  he  goes  on  to  say  that,  in  the  original 
murder-case,  neither  the  Nuths  themselves 
nor  the  prisoners  have  made  mention  of  the 
new  place  of  the  occurrence.  Now,  as 
pointed  out  very  justly  by  the  learned  Coun- 
sel, Mr.  Mackenzie,  the  records  of  that  mur- 
der-case could  not  possibly  be  used  as  evi- 
dence against  the  prisoner  except  to  the 
extent  of  any  statement  made  therein,  and 
proved  to  have  been  made  by  him.     If  the 


prosecution  wanted  to  prove  against  the 
prisoner  in  this  case  any  fact  which  was  made 
apparent  in  the  murder-case,  they  should 
have  proved  it  by  adducing  evidence,  and 
giving  the  prisoner  an  opportunity  of  testing 
and  cross-examining  that  evidence. 

Again,  the  Judge  says  that  there  are  cer- 
tain witnesses  called  for  the  defence ;  that 
one  of  them  is  in  attendance ;  that  one  is  sick : 
and  that  certain  others  are  in  hajut.  Whe- 
ther the  attendance  of  the  sick  man  could 
be  obtained,  of  course  we  cannot  say ;  but 
it  is  obvious,  upon  the  Judge's  own  remark. 
that  the  attendance  of  the  witnesses  in 
hajut  could  have  been  obtained  :  yet  the 
Judge  refused,  in  the  first  place,  to  beliexe 
the  one  witness  summoned  for  the  defendant, 
and  refused,  in  the  second  place,  even  to 
summon  the  other  witnesses  for  the  defendan' 
on  the  following  ground  :  "  Whatever  value, 
he  says,  "  might  be  placed  on  the  evidence 
"  of  these  men  in  matters  totally  unconnected 
"  with  the  murder  of  Gysul,  I  have  nothing  10 
"  say;  but  I  can  only  observe  that,  mixed  up 
"  as  they  are  in  the  original  murder-case,  no 
"  reliance  can  be  placed  on  the  lesiimonr 
"  they  might  give  in  favor  of  the  prisoner  I 
"  decline,  therefore,  to  call  them  from  hajut " 
So  that,  in  reality,  the  Judge  declines  to  call 
then  on  behalf  of  the  prisoner  from  the  hajut, 
that  is,  from  a  place  in  which  certain  persons 
were  in  confinement,  not  convicted  of  anr 
offence,  but  simply  charged  with  doing  ir. 
and  it  may  be,  therefore,  entirely  innocent,  on 
the  foregoing  conclusions  that  these  persons' 
evidence  on  the  point  on  which  they  were 
accused  must  necessarily  be  false,  and  could 
not  be  worthy  of  credit.  But  it  is  obvious, 
upon  the  very  face  of  the  matter,  that 
their  evidence  on  this  point  might  be  abso- 
lutely true,  and  it  was,  therefore,  most  unjust 
towards  the  prisoner  that  the  Judge  should 
have  refused  to  examine  on  the  prisoner's 
behalf  the  witnesses  in  question. 

On  the  record,  as  it  stands,  I  have  no 
sort  of  doubt,  for  the  reasons  given,  that  the 
prisoner  must  be  acquitted.  I  would  observe 
that  this  is  even  a  stronger  case  in  favor 
of  the  prisoner  than  that  quoted  in  page 
13  of  the  first  volume,  Bengal  Law  Re- 
ports, Appellate  Criminal  Side,*  on  which 
the  learned  Counsel  for  the  prisoner  relies. 
I  think  that,  if  we  were  bound  in  releasing 
the  prisoner  in  that  case,  we  are  still  more 
bound  to  release  the  prisoner  in  this  case. 


*  io  W.  R-,  Cri.  #«/.,  37. 
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The  14th  April  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure— Trial  by  Jury  or  Assessors— Noa- 
Regulation  Provinces— Sections  445A  and 
445  B»  Act  VIII.  of  i860. 

Criminal  Appellate  Jurisdiction. 


The  Queen  versus  Kishtoram  Doss  and 
Gool  Mahomed. 


Baboo  Juggadanund  Mookerjee  for  the 

Crown. 


Baboos  Bhuggobully  Churn  Bose  and 
Kuruna  Doss  Bose  for  the  Prisoners. 


Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Deputy  Commissioner  of 
Gowalpara,  on  a  charge  of  criminal 
breach  of  trust \  (<fc. 

Held,  with  reference  to  the  provisions  of  Sections 
445 A  and  445B  of  Act  VIII.  of  1S69,  that  the  Chief 
Executive  Officer  of  a  Non-Regulation  Province  is 
bound  to  proceed  under  the  provisions  of  Act  XXV.  of 
1861,  in  the  trial  of  offences  punishable  by  a  Court  of 
Session,  and  that  he  must  try  the  prisoners  with  a  Jury 
or  Assessors,  even  if  one  of  the  counts  of  the  charge 
against  the  prisoners  be  in  respect  of  an  offence  not 
triable  by  a  Court  of  Session. 

Kemp,  J. — These  prisoners  were  charged 
under  Sections  109,  409,  and  193  of  the 
Indian  Penal  Code.  The  trial  was  conduct- 
ed by  the  Officiating  Deputy  Commissioner 
of  Zillah  Gowalparah.  The  Court  found 
that  Kishtoram  Doss  was  guilty  of  criminal 
breach  of  trust  and  of  fabricating  false  evi- 
dence, and  sentenced  him  to  imprisonment  for 
a  term  of  six  years,  and  to  pay  a  fine  of  500 
rupees,  and,  on  default  of  payment,  to  under- 
go imprisonment  for  a  further  term  of  18 
months.  This  sentence  was  passed  as  a  warn- 
ing to  all  other  police-officers  in  the  district. 
In  the  proceedings  of  the  Officiating  Deputy 
Commissioner,  we  cannot  find  whether  Gool 
Mahomed  was  acquitted  or  convicted. 


A  preliminary  objection  has  been  taken  in 
the  case  by  the  pleader  for  the  appellant  that 
the  Officiating  Deputy  Commissioner  of 
Gowalparah  acted  in  this  case  entirely  with- 
out jurisdiction.  We  thought  it  necessary  to 
call  upon  the  Government  Pleader  to  show 
that  the  Lower  Court  had  jurisdiction.  He 
has  referred  us  to  Section  445A  of  Act 
VIII.  of  1869,  in  which  it  is  enacted  that 
the  Governor-General  in  Council  or  the 
Local  Government  may  invest  the  chief 
officer  charged  with  the  executive  adminis- 
tration of  a  district  not  subject  to  the  gene- 
ral Regulations  of  Bengal  in  criminal  matters, 
by  whatever  designation  such  officer  is  called, 
with  power  to  try  all  offences  not  punish- 
able with  death,  and  under  the  provisions  of 
the  said  Code  to  pass  sentence  of  imprison- 
ment of  either  description  for  a  term  not 
exceeding  seven  years  ;  and,  with  reference  to 
the  order  of  the  Local  Government,  it  has 
been  shown  to  us  that  this  Officiating  Deputy 
Commissioner  was  vested  with  powers  to 
try  all  offences  under  that  Section,  and  to 
pass  sentences  of  imprisonment  not  exceed- 
ing seven  years.  But  Section  445B  of  the 
same  Act  says  that  such  officer  shall  try,  as  a 
Court  of  Session,  offences  which,  under  the 
schedule  thereto  annexed,  are  triable  by  a 
Court  of  Session  only,  and  in  such  trials 
shall  be  guided  by  the  rules  contained  in 
Chapter  XXV.  of  this  Code.  Now,  there 
can  be  no  doubt  that  the  offence  under  Sec- 
tion 409  is  triable  by  the  Court  of  Session 
or  by  the  Magistrate  of  the  District,  and 
offences  under  Section  193  are  triable  by  the 
Court  of  Session  only.  Therefore,  Section 
44 5 B  of  Act  VIII.  of  1869  applies  to  this 
case,  and  the  trial  of  the  case  must  be  guided 
by  the  rules  in  Chapter' XXV.  of  the  Crimi- 
nal Procedure  Code.  The  pleader  for  Govern- 
ment has  argued  that  this  Court  was  at 
liberty  to  drop  the  charge  under  Section  193, 
the  graver  charge  of  the  two,  and  to  al- 
low the  charge  under  Section  409  and 
the  sentence  passed  to  stand.  We  are  not 
disposed  to  assent  to  this  view  of  the  case, 
for  in  the  first  place  it  appears  to  me  that 
it  very  much  depends  upon  whether  the  pri- 
soner has  fabricated  these  accounts,  whether 
he  is  guilty  of  criminal  breach  of  trust  or 
not,  and  "in  the  next  place  there  can  be  no 
doubt  that  there  are  two  separate  counts  on 
which  the  prisoner  has  pleaded  separately, 
and  on  which  he  has  been  convicted  sepa- 
rately, and  it  is  impossible  to  separate  the 
two  counts  on  the  merits  of  the  case.  It 
may  be  that,  if  these' accounts  have  not  been 
fabricated  1  the  prisoner  is  not  guilty  of  crimi- 
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nal  breach  of  trust ;  and,  again,  the  prisoner 
has  been  deprived  of  the  benefit  of  a  trial 
by  a  Jury  of  his  countrymen,  to  which  he  is 
clearly  entitled  under  the  provisions  of  the 
Code  of  Criminal  Procedure  The  convic- 
tion is,  therefore,  quashed,  and  the  Lower 
Court  is  directed  to  try  the  case  under  the 
provisions  of  Chapter  XXV.  of  the  Criminal 
Procedure  Code  with  a  Jury  or  Assessors. 
If  the  Jury  system  has  been  extended  to 
that  district,  then  the  Court  will  try  the  case 
by  Jury  ;  if  it  has  not  been  so  extended,  the 
Court  will  trv  the  case  with  the  assistance 

0 

of  Assessors. 


The  20th  April  1^70. 

Present : 

The  Hon'ble  J.  P.  Norman  and  Dwarkanath 

Mitter,  Judges. 

Procedure— Judge  as  a  witness  or 
complainant. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Mookta  Singh. 

Commilted  by  the  Magistrate,  and  tried  by  the 
Sessions  fudge  of  Sylhet^  on  a  charge  of 
giving  false  evidence. 

A  person  having  to  exercise  judicial  functions  may 
give  evidence  in  a  case  pending  before  him  when  such 
evidence  can  and  must  be  submitted  to  the  inde- 
pendent judgment  of  other  persons  exercising  similar 
judicial  functions  sitting  with  him  at  the  same  time. 

A  Sessions  Judge  is  a  competent  witness,  and  the 
giving  of  evidence  by  him  does  not  preclude  him  from 
dealing  judicially  with  the  evidence  of  which  his  own 
forms  a  part. 

A  prisoner  has  a  right  to  ask  to  have  the  evidence 
of  a  Sessions  Judge  who  is  trying  him  taken  on  a  point 
which  he  thinks  makes  in  his  favor. 

A  Sessions  Judge,  who  makes  a  complaint  before 
a  Magistrate,  is  not  incompetent  afterwards  to  try  it 
without  the  aid  of  a  Jury,  if  he  has  no  personal  or  pecu- 
niary interest  in  the  subject  of  the  charge. 

Norman,  J. — Thk  prisoner  has  been  tried 
by  the  Judge  of  Sylhet,  and,  with  the  con- 
currence of  the  Assessors,  found  guilty  of 
giving  false  evidence  on  the   trial    of  one 


Gour  Kissore  for  dacoity.     He  was  sentenced 
to  rigorous  imprisonment  for  four  years- 
He  appeals. 

The  evidence  given  by  the  prisoner  oc 
the  trial  of  Gour  Kissore  was  translated  into 
English,  and  taken  down  by  the  Judge  in 

English. 

•  The  statement  alleged  to  be  false  was  that 
he  left  the  station  of  Sylhet  on  the  9th  of 
Pous,  got  to  a  place  called  Dewadig  on  ihc 
ioih,  left  Dewadig  on  the  nth  of  Pous,  and 
returned  to  Sylhet  on  the  i2ih. 

» 

Mr.  Cockburn,  the  Judge,  having  dis- 
covered that  this  evidence  was  false,  made 
a  complaint  against  the  prisoner  before  the 
Magistrate,  and  was  examined  by  him  as  1 
witness.  The  Magistrate  committed  the 
prisoner  for  trial  before  the- Court  of  Session 
on  a  charge,  under  Section  1 93  of  the  Indian 
Penal  Code,  of  intentionally  giving  false 
evidence  in  a  judicial  proceeding. 

The  case  came  on  in  due  course  for  trial 
before  Mr.  Cockburn  as  Judge  of  Sylhet. 

On  the  trial  of  the  prisoner  in  the  Court 
of  Session  for  giving  false  evidence,  Mr. 
Cockburn,  the  Judge,  was  himself  sworn,  and 
gave  evidence  as  a  witness,  and  put  in  and 
proved  the  deposition  taken  by  him.  In 
that  deposition  the  name  of  the  month  is 
not  given.  The  prisoner,  who  is  a  Muni- 
puri,  in  his  defence  contended  that  he  spoke 
of  the  9th  and  10th  and  uih  and  12th  of 
some  Munipuri  month. 

The  Judge,  however,  proved  that,  though 
not  mentioned  in  the  deposition  as  taken 
down,  the  prisoner  spoke  of  the  month  of 
Pous. 

The  only  question  is,  and  it  is  an  import- 
ant and  a  difficult  one,  whether  a  Sessions 
udge,  silting  and  trying  cases  without  a 
ury,  himself  the  sole  judge  of  law  and 
fact,  can  give  evidence  in  a  case  which  he 
is  trying. 

On  the  trial  of  Colonel  Hacker,  one  of  the 
regicides,  for  high  treason,  5  State  Trials 
1 181  (note),  Mr.  Secretary  Morris  and  Lord 
Annesley,  who  were  both  in  the  Commission 
for  the  trial  of  the  prisoners,  came  off  the 
Bench.  and  were  sworn  and  gave  evidence.  It 
was  agreed  by  the  Couit  that  they  were  good 
witnesses.  They  did  not  return  to  the 
Bench  during  the  trial  of  the  prisoners 
against    whom    they    gave    evidence.    Mr. 
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Pitt  Taylor  says  :  "A  Judge  before  whom  j 
"a  cause  is  tried  must  conceal  any  fact 
"  within  his  own  knowledge  unless  he  is  | 
'"  first  sworn,  and  consequently,  if  he  be  the  1 
<4  sole  Judge,  it  seems  that  he  cannot  depose 
''as  a  witness."  For  this  position  he  cites 
Ross  vs.  Bukler,  a  case  decided  before  the 
Supreme  Court  of  Louisiana:  "If  a  Judge 
"  be  sitting  with  others,  he  may  then  be 
')  sworn  and  give  evidence.  In  the  last 
"  case  the  proper  course  appears  to  be  that 
**  the  Judge  who  has  thus  become  a  witness 
"  should  leave  the  Bench,  an  i  take  no  fur- 
*' ther  judicial  part  in  the  trial,  because  he 
"  can  hardly  be  deemed  capable  of  impar- 
"  tially  deciding  on  the  admissibility  of  his 
"  own  testimony,  or  weighing  it  against  that 
"  of  another." 

Mr.  Taylor  seems  to  consider  that  there 
may  be  some  distinction  between  the  case  of 
a  Judge  and  that  of  Jurors  and  Peers  of 
Parliament,  who  must  be  regarded  as  much 
in  the  light  of  Jurors  as  Judges. 

It  is  undoubtedly  a  well-established 
rule  that  a  Juryman  may  be  sworn  and 
examined  as  a  witness,  and  is  not  disquali- 
fied by  reason  of  his  having  given  evidence 
from  continuing  to  sit  as  a  Juryman  or 
taking  part  in  delivering  the  verdict.  A 
case  of  that  sort  is  mentioned  in  Viner's 
Abridgment.  Evidence  H.  And  on  the  trial 
of  Mary  Heath  (18  State  Trials  123)  Proby, 
a  Juryman,  was  sworn  to  give  evidence  to 
the  Court  and  his  fellow  Jurors,  and  gave  it 
accordingly.  On  trials  before  the  High  Court 
of  Parliament,  Peers  who  have  been  examined 
as  witnesses  have  taken  partjn  the  verdict 
subsequently  pronounced — see,  for  instance, 
Lord  Stafford's  case,  7  State  Trials  1384. 

Sir  John  Hawles,  Attorney-General  in  the 
reign  of  King  William  III.,  says :  "  Every  one 
"  knows  that  a  Judge  in  a  civil  matter  tried 
"  before  him  has  been  enforced  to  give  evi- 
dence, for  in  that  particular  a  Judge  ceases 
'  to  be  a  Judge,  and  is  a  witness  of  whose 
"evidence  the  Jury  are  to  judge,  though  he 
"afterwards  resume  his  authority,  and  is  a 
"judge  of  the  Jury's  verdict." — 11  Howell's 
State  Trials  459.  Sir  John  Hawles  in  his 
remarks  on  the  case  of  Mr.  Cornish  already 
referred  to  (1 1  State  Trials  459)  further  says  : 
"  Would  it  not  have  been  easy  for  Cornish 
'•  to  have  got  a  witness  to  have  said  that 
"  he  heard  Ramsey  swear  at  Lord  Russell  s 
"trial  that  he  was- not  present  at  the  reading 
"of  the  declaration,  were  not  all  the  Judges 
"  who  sat  upon  him  and  all  the  King's  Coun- 


"  sel  who  were  against  him,  present  at  the 
"  Lord  Russell's  trial,  and  might  he  not  have 
"  subpoenaed  them  to  have  testified  that  mat- 
"  ter ;  nay,  was  it  not  their  duty  to  have 
,s  done  it  even  without  a  subpaena  ?" 

But  in  that  case,  even  if  all  the  Judges 
had  been  examined  as  witnesses  in  succes- 
sion, there  would  still  have  been  the  Jury 
who  would  have  decided  on  their  evidence 
as  Judges  of  fact. 

Referring  to  the  case  of  Colonel  Hacker, 
Serjeant  Hawkins,  in  Pleas  of  the  Crown 
(Book  2,  Chapter  46,  Section  17),  says:  "It 
"seems  agreed  that  it  is  no  exception  against 
"  a  person  giving  evidence  for  or  against  a 
"  prisoner  that  he  is  one  of  the  Judges  who 
"  are  to  try  him."  This  passage  is  cited  in 
Burn's  Justice,  Title  Evidence,  IV. ;  Bacon's 
Abridgment,  Evidence  A ;  2  Russell  on 
Crimes,  Volume  2,  page  988,  3rd  Edition; 
Chitty's  Criminal  Law,  Volume  I.,  page  607. 

Best,  in  referring  to  the  same  case,  says 
the  conduct  of  Secretary  Morris  and  Lord 
Annesley  may  have  been  a  matter  of  taste 
and  good  feeling  rather  than  of  right. 

But,  even  if  that  is  so,  in  every  one  of 
the  cases  mentioned  it  must  be  admitted 
that  the  testimony  of  the  Judge  giving  evi- 
dence would  have  been  submitted  to  the 
judgment  of  some  person  other  than  the 
person  giving  such  testimony.  They  go 
undoubtedly  to  this  extent,  that  a'  person 
having  to  exercise  judicial  functions  may 
give  evidence  in  a  case  pending  before  him 
when  such  evidence  can  and  must  be  sub- 
|  mitted  to  the  independent  judgment  of  other 
I  persons  exercising  similar  judicial  functions 
silting  with  him  at  the  same  time. 

I      By  Sertion  14  of  Art  XL  of  1855,  it  is  en- 
arted     that    "the    following    persons    only 
,  "  shall  be  incompetent  to  testify  :  -- 

1 

11  1.  Children  under  seven  years  of  age  who 
"-appear  incapable  of  receiving  just  impres- 
sions of  the  farts  resperting  which  they 
"are  examined,  or  of  relating  them  truly. 
"  2.  Persons  of  unsound  mind  who,  at  the 
"  time  of  their  examination,  appear  inca- 
"  pable  of  receiving  just  impressions  of  the 
"facts  respecting  which  they  are  examined, 
"or  of  relating  them. truly." 

No  exception  is  made  as  to  a  Judge  testi- 
fying in  a  case  before  himself. 

I  find  that,  after  the  passing  of  this  Act  in 
the  case  of  Tarapersaud  Bhuttacharjce  (Re-* 
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ports  for  1857,  Nizamut  Adawlut,  part  2,  page 
83),  when  the  Sessions  Judge  himself  was 
cited  as  a  witness  by  a  person,  and  gave  his 
evidence  accordingly,  it  was  held  that  the 
Judge's  jurisdiction  was  not  affected.  It 
should  be  observed  that  the  trial  in  this 
case  took  place  with  the  assistance  of  the 
Mahomedan  Law  Officer,  who  might  have 
given  a  Futwa,  acquitting  or  convicting  the 
prisoner.  If  the  Judge  disapproved  of  that 
Futwa/ and  thought  that  the  prisoner  should 
have  been  convicted  when  the  Law  Officer's 
Futwa,  was  for  an  acquittal,  he  could  not 
himself  have  sentenced  the  prisoner,  but 
must  have  referred  the  case  to  the  Nizamut 
Adawlut. — See  Regulation  XXII.  of  18 17, 
Section  2. 

The  case  seems  to  establish  two  points: 
first,  that  the  Judge  is  a  competent  witness ; 
secondly,  that  the  giving  of  evidence  does 
not  preclude  him  from  dealing  judicially 
with  the  evidence  of  which  his  own  forms  a 
part. 

I  think  it  pretty  clear  that  a  prisoner  has 
a  right  to  ask  to  have  the  evidence  of  a 
Sessions  Judge,  who  is  trying  him,  taken 
on  a  point  which  he  thinks  makes  in  his 
favor. 

Prior  to  the  ena&ment  of  the  Code  of 
Criminal  Procedure,  when  a  Sessions  Judge 
was  trying  a  case  with  the  assistance  of  a 
Mahomedan  Law  Officer,  it  would  seem 
from  the  case  of  1857,  and  from  the  analogy 
of  the  English  cases  referred  to,  that  the 
Judge  might  have  given  evidence  in  a  case 
tried  before  himself.  By  the  substitution 
of  a  system  of  trials  with  Assessors  a  differ- 
ent species  of  check  was  introduced.  The 
Assessors  gave  their  opinions,  which  the 
Judge  is  bound  to  record.  The  Judge  must 
transmit  an  abstract  of  the  trial  to  the 
High  Court,  and  on  perusal  of  such  ab- 
stract the  Court  may  call  for  and  examine 


the  record.  Or  again  on  appeal  the  de- 
cision of  the  Judge  on  the  evidence  maj 
be  considered  and  reversed  by  the  Higb 
Court. 

It  may  be  said  in  the  present  case  dux 
the  complaint  in  the  Magistrate's  Court 
was  preferred  by  the  Sessions  Judge. 

It  should  be  observed,  however,  the  com- 
plaint is  one  which  could  hardly  be  mack 
except  with  the  sanction  of  the  Judge 
— Section  169.  The  offence  charged  a 
triable  only  before  the  Court  of  Session,  and 
therefore,  at  Sylhet  could  only  be  tried  be- 
fore the  Judge,  Mr.  Cockburn,  the  evidence 
being  recorded  in  the  Court  of  Session  a 
English.  It  is  almost  certain  that  cases  mu* 
occur  in  which  the  Judge  would  be  a  ne- 
cessary witness,  without  whose  evidence 
the  case  could  not  proceed. 

No  doubt,  it  is  extremely  inconvenient  thai 
a  Judge  sitting  without  a  Jury  should  try  1 
case  in  which  he  himself  is  the  complainant 
and  principal  witness.  I  should  have  os 
doubt  that,  if  he  has  any  personal  or  pecuni- 
ary interest  in  the  subject  of  the  charge, 
he  is  disqualified  from  trying  it.  But,  if 
that  is  not  the  case,  if  the  Judge  in  making 
the  complaint  has  merely  acted  in  discharge 
of  his  duty  as  a  public  officer,  I  think  we 
must  say  that  he  is  not  incompetent  to  trr 
the  case. 

The  only  question  remaining  for  us  on 
appeal  is,  whether  the  conviction  is  war- 
ranted by  the  evidence,  and  we  may  say 
that  we  have  not  the  least  doubt  of  the 
correctness  of  the  conviction. 

We  dismiss  the  appeal. 
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The  23rd  April  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Evidence  —  Examination  of  accused  before 
Magistrate— Section  366,  Code  of  Criminal 
Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Sheik  Meher  Chand. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Dacca,  on  a  charge 
of  murder. 

Under  Section  366  of  the  Code  of  Criminal  Procedure, 
the  examination  of  the  accused  before  the  Magistrate 
must  be  given  in  evidence  at  the  Sessions  trial,  whe- 
ther it  tells  for  or  against  the  prisoner ;  and  it  is  not  in 
the  discretion  of  the  prosecution  to  put  in  that  examin- 
ation or  not. 

Jackson,  J. — The  admission  of  the  pri- 
soner made  before  the  villagers  immediately 
after  the  murder,  coupled  with  other  evi- 
dence, leaves  no  room  whatever  to  doubt 
that  the  prisoner  committed  the  murder 
with  which  he  was  charged,  and  we  are  at 
a  loss  to  know  why  the  extreme  penalty 
of  the  law  was  not  awarded  in  this  case ; 
for  the  evidence  makes  it  tolerably  clear  that 
the  prisoner  had  laid  a  trap  for  the  pur- 
pose of  enticing  the  deceased  to  visit  his 
house,  and,  although  there  was  a  provocation 
by  reason  of  the  deceased  having  an  intrigue 
with  the  wife  of  the  prisoner,  the  existence 
of  that  intrigue  had  long  been  known  to  the 
prisoner,  and  the  provocation  was  not  sud- 
den, nor  does  any  overt  act  connected  with 
the  intrigue  appear  to  have  taken  place  at 
the  time  of  the  murder. 

No  doubt,  the  silence  of  the  prisoners 
wife,  who  might  have  given  material  evi- 
dence, took  away  something  from  the  strength 
of  the  case  for  the  prosecution,  but  that  case 
was  apparently  strong  without  her  evidence. 

Then  one  other  material  witness,  namely, 
the  boy  Dhonay,  who  is  said  to  have  sum- 
moned the  deceased  man  to  the  place  where 
he  was  murdered,  was  not  examined,  and 
the  omission  to  examine  him  is  not  ex- 
plained. 

It  is  to  be  observed  that  the  Judge  re- 
marks, at  the  close  of  the  evidence  for  the 
prosecution,  that  the  examination  of  the 
prisoner  before  the  Magistrate  was  not  ten- 
dered by  the  vakeel  for  the  prosecution,  and 

Vol.  XIII. 


for  that  reason  was  not  read  at  that  stagfc 
of  the  proceedings.  It  does  not  appear 
whether  the  Judge  read  it  at  any  other 
stage  of  the  proceeding  or  not.  It  is  likely 
he  did,  and,  therefore,  the  object  of  ab- 
staining from  having  it  read  in  the  pro^ 
per  place  is  not  clear.  It  is  not  in  the 
discretion  of  the  Counsel  for  the  prosecu- 
tion to  put  in  the  examination  of  the  accused 
or  not,  for  the  366th  Section  of  the  Code  of 
Criminal  Procedure  expressly  declares  that' 
the  examination  of  the  accused  person  be- 
fore the  Magistrate  "shall  be  given  in 
evidence"  at  the  trial.  It  seems  to  have 
been  the  intention  of  the  Legislature  that 
that  examination  should  be  received  as  evi- 
dence, whether  it  told  for  or  against  the  pri- 
soner ;  and,  therefore,  if  the  Counsel  for  the 
prosecution  did  not  produce  the  examination, 
the  Judge  ought  to  have  called  for  it,  and 
required  it  to  have  been  put  in. 

The  conviction  and  sentence  must  be  af- 
firmed. 

Glover,  J. — I  concur. 


The  23rd  April  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Procedure— Witnesses  for  defence— Summons 
—Sections  262  and  266,  Code  of  Criminal 
Procedure. 

Criminal  Revisional  Jurisdiction. 
Ameer  Chand  Nohatta,  Petitioner. 
Baboo  Mohinee  Mohun  Roy  for  the  Peti- 
tioner. 

A  Magistrate  is  bound,  under  Section  266  of  the  Code 
of  Criminal  Procedure,  to  examine  all  the  witnesses 
whom  an  accused  person  may  produce  for  his  defence. 

Held  by  Bayley,  %  (Markby,  J.,  dub  it  ante),  that  a 
Magistrate  has  a  discretion,  under  Section  262  of  the 
Code  of  Criminal  Procedure,  to  summon  a  witness  when 
he  is  likely  to  give  material  evidence  on  behalf  of  the 
accused. 

Bayley,  J. — In  this  case  the  applicant 
before  us  asks  us  to  set  aside  an  order  of  the 
Magistrate  of  Maldah,  which  has  been  up- 
held by  the  Judge,  in  regard  to  the  non- 
summons  and  non-examination  of  seven  wit- 
nesses on  behalf  of  his  client,  Ameer  Chand 
Nohatta. 

The  ground  on  which  we,  on  the  7th 
February  last,  called  for  the  papers  was  that 
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the  Magistrate  had  wrongfully  refused  to 
summon  certain  witnesses  cited  by  him.  The 
Magistrate  stated  he  did  not  think  it  neces- 
sary to  summon  the  witnesses. 

Looking,  however,  to  the  pleader's  state- 
ment in  the  Court  below,  which  is  certified 
to  by  the  Magistrate  as  being  correctly 
taken,  it  appears  that  that  pleader  or  mook- 
tear  tendered  six  witnesses  to  prove  the 
petitioner's  plea  that  he  was  in  possession  by 
his  ryots,  and  in  that  statement  distinctly 
asserted  that  those  witnesses  were  present, 
that  is,  were  "  produced  "  in  Court. 

The  Judge  in  his  order  records  that,  "  as 
"to  the  objection  that  the  Magistrate  did 
41  not  examine  witnesses  for  the  prisoner's 
u  defence  to'  prove  that  he  was  in  possession 
"of  the  land  in  question,  it  is  of  no  avail, 
"for  the  point  had  already  been  decided 
"  against  him  in  the  proceeding  under  Sec- 
"tion  318."  Now,  the  use  of  the  word 
"summon"  by  the  Magistrate  and  referred 
to  in  our  order  calling  for  the  records,  and 
the  use  of  a  totally  different  word  "  exa- 
mine" by  the  Judge,  is  a  matter  of  great 
importance  in  this  case,  for  it  is  clear  that, 
under  Section  262  of  the  Code  of  Criminal 
Procedure,  the  Magistrate  has  a  discretion  as 
to  issuing  a  summons  for  a  witness  to  appear 
when  he  is  likely  to  give  material  evidence 
on  behalf  of  the  accused  person :  but,  under 
Section  266  of  the  said  Act,  if  the  accused 
do  not  admit  the  truth  of  the  complaint, 
the  Magistrate  is  bound  to  hear  (the  words 
being  "  shall  proceed  to  hear  ")  the  accused 
person  and  such  witnesses  as  he  shall  pro- 
duce in  his  defence. 

If  we  take  the  Judge's  statement  to  be 
correct,  when  he  says  that  the  Magistrate 
did  not  examine  the  witnesses  produced  in 
his  defence,  his  order  that  that  objection  was 
of  no  avail  seems  to  be  opposed  to  the  terms 
of  Section  266  ;  and  whether  there  was  a 
previous  proceeding  under  Section  318 
against  Ameer  Chand,  the  petitioner,  or  not, 
the  requirement  of  Section  266  remains  the 
same.  In  this  view,  I  think  that  the  Judge's 
order  is  wrong. 

Irrespective  of  this,  however,  I  think  that 
the  word  "  summon, "  as  used  by  the  Magis- 
trate, is  a  clerical  error,  because  it  is  clear 
from  the  very  statement  of  the  petitioner's 
mooktear,  which  the  Magistrate  certifies  to 
have  been  correctly  taken,  that  he  asked  for 
the  examination  of  six  witnesses  who,  he 
alleged,  were  present  {popusthit)  in  Court. 
If  this  statement  was  correct,  and  there  is 


nothing  directly  to  contradict  it,  the  accused 
had  produced  witnesses  for  his  defence,  and 
Section  266,  as  shown  above,  leaves  no  dis- 
cretion in  that  case  to  refuse  to  examine 
them. 

The  case  is,  therefore,  remanded  to  the 
Judge  in  order  that  he  may  re-consider  his 
judgment  in  the  case,  and  pass  such  order 
as  he  may  think  right  with  reference  to  the 
above  remarks  and  Sections  262  and  266 
respectively. 

Markby,  J. — I  also  think  that  the  order  of 
the  Judge  in  appeal,  where  he  says  that  the 
objection  as  to  the  Magistrate  not  having 
examined  the  witnesses  for  the  defence,  to 
prove  that  he  was  in  possession  of  the  lands 
in  question,  was  of  no  avail,  as  the  point  had 
already  been  decided  against  him  in  a  pro- 
ceeding under  Section  318,  is  wrong  in 
law.  If  it  turns  out  upon  enquiry,  as  seemi 
to  be  the  case,  that  the  witnesses  were  pre-, 
sent  in  Court,  and  were  tendered  for  en* 
ruination,  I  entirely  agree  that  the  Magis- 
trate had  no  discretion  whatever  as  to  whe- 
ther they  should  be  examined  or  not.  Thti 
point  was  before  another  Division  Bench  of 
this  Court  a  very  short  time  ago.  and  fully 
considered.  But  this  was  not  the  ground 
upon  which  the  proceedings  were  called  for. 
The  ground  upon  which  the  records  were 
sent  for  was  that  certain  witnesses  were  net 
summoned,  and  the  vakeel  relied  on  Sec 
tion  262.  But  the  question  is,  to  say  the 
least,  open  to  considerable  doubt  whether, 
under  Section  262,  the  Magistrate  has  not 
discretion  in  granting  or  refusing  a  summons. 
It  is  only  upon  the  fresh  ground  now  taken 
that  1  think  the  case  ought  to  go  back  to 
the  Judge  for  further  inquiry. 


The  23rd  April  1870. 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  fudges. 

Criminal  trespass—Right  of  private  defence  of 

Property— Sections  97,  104,  and  105,  Penal 
lode. 

Reference  to  the  High  Court,  under  Sec- 
tion 434  of  the  Code  of  Criminal  Proct- 
dure,  by  the  Sessions  Judge  of  Tipperah. 

Shurufooddin  versus  Kassinath. 
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Where  4  trespassed  on  the  lands  of  B,  whose  servants 
seized  and  confined  A  till  the  following-  day,  when 
B  gave  information  to  the  police,  it  was  held  that  the 
conduct  of  B  and  his  servants  in  confining  A  could  not 
be  supported  on  the  ground  that  they  were  exercising 
the  right  of  private  defence  of  property,  under  Sections 
97 >  104,  and  105  of  the  Penal  Code. 

I  have  the  honor  to  refer,  for  the  orders 
of  the  High  Court,  the  accompanying  pro- 
ceedings of  the  Deputy  Magistrate,  Baboo 
*  *  *  ,  and  also  a  letter  from  Mr. 
Hume,  the  Officiating  Magistrate  of  Tipperah, 
on  the  same  subject.  I  agree  with  the  Magis- 
trate in  thinking  that  the  Deputy  Magistrate 
has  misconstrued  .the  meaning  of  the  Sec- 
tions to  which  he  refers. 

According  to  Circular  Order  No.  4,  dated 
j  1  st  May  1869,  tne  Magistrate  should  have 
referred  the  matter  direct  to  the  High  Court; 
but  as  an  appeal  also  was  preferred  to  this 
Court,  and  as  I  consider  also  that  the  Deputy 
Magistrate  has  misconstrued  the  Se&ions 
referred  to,  I  have  not  returned  Mr.  Hume's 
reference  to  him,  but  have  submitted  it  to- 
gether with  the  reference  from  this  Court.- 

The  folloiving  was  the  reference  of  the 
Magistrate : — 

Under  Seftion  434,  Ad  XXV.  of  1861, 
and  Circular  Order  of  the  High  Court,  dated 
25th  March  1867,  No.  2,  Therewith  transmit 
the  record  of  this  case  to  be  laid  before  the 
High  Court  with  the  following  report. 

The  circumstances  of  the  case  are  as 
follow : — 

One  Shurufooddin  with  certain  others  en- 
tered on  certain  land  claimed  by  one  Kassi- 
nath  Deo  as  a  portion  of  his  talook,  and 
commenced  ploughing  it.  Shurufooddin  was 
thereon  seized  by  men  in  the  employ  of 
Kassinath,  and  conveyed  to  the  house  of  the 
latter,  where  he  was  placed  in  confinement. 
On  the  following  day,  Kassinath,  who  was 
absent  from  his  home  at  the  time,  was  in- 
formed of  the  occurrence  by  his  adherents, 
and  gave  information  to  the  police,  who  pro- 
ceeded to  the  house,  and,  after  releasing  the 
prisoner,  sent  up  Kassinath  and  the  four 
adherents  who  placed  Shurufooddin  in  con- 
finement for  trial — Kassinath  under  Sec- 
tions 109  and  342,  and  his  adherents  under 
Section  342,  Indian  Penal  Code. 

The  Full-power  Deputy  Magistrate  who 
tried  the  case  discharged  all  the  accused 


under  Section  280,  Code  of  Criminal  Pro- 
cedure, on  the  point  that  they  were  justified 
in  keeping  Shurufooddin  in  confinement  in 
the  exercise  of  the  right  of  private  defence 
of  property. 

I  consider  that  the  Deputy  Magistrate  is 
in  error  in  the  view  taken  by  him  of  the 
right  of  private  defence  of  property,  and 
that  his  order  should  be  reversed  as  being 
based  on  an  erroneous  interpretation  of  Sec- 
tions 103,  104,  and  105,  Indian  Penal  Code, 
The  explanation  of  the  Deputy  Magistrate 
accompanies  the  record. 

The  explanation  of  the  Deputy  Magistrate 
referred  to  above  was  as  follows  : — 

The  defendants  implicated  in  this  case 
were  discharged  by  this  Court  as  innocent. 
Upon  this  the  Magistrate,  by  his  proceedings 
of  the  23rd  February,  has  called  upon  this 
Court  to  submit  an  explanation  as  to  under 
what  Clause  of  Section  103  the  defendants 
exercised  the  right  of  self-defence,  and  have 
been  discharged,  and  also  as  to  under  what 
Section  the  defendants  had  not  rendered 
themselves  liable  to  punishment,  notwith- 
standing their  admission  that  they  confined 
the  plaintiff. 

Section  97  of  the  Indian  Penal  Code  lays 
down  the  general  rule  that  every  person  has 
a  right  of  private  defence  in  a  case  of  cri- 
minal trespass.  The  offence  "  criminal  tres- 
pass" has  been  defined  in  Section  441.  The 
plaintiff  fell  into  the  hands  of  the  defend- 
ants while  committing  criminal  trespass. 
Section  103  describes  the  various  offences 
wherein  the  right  of  private  defence  ex- 
tends to  the  causing  of  death  of  the  wrong- 
doer. Criminal  trespass  is  not  included  in 
this  list;  defendant  has  not  acted  under  that 
right. 

Section  104  describes  the  cases  in  which 
the  right  of  private  defence  extends  to  caus- 
ing any  harm  other  than  death  when  a  cri- 
minal trespass  is  committed. 

Section  105  fixes  the  time  for  exercise  of 
private  defence  in  a  case  of  criminal  tres- 
pass. The  defendants  arrested  plaintiff  at 
the  time,  and  immediately  went  to  file  in- 
formation at  the  police.  There  is  no  pro- 
vision in  law  under  which  the  plaintiff, 
arrested  by  the  defendants  in  the  exercise 
of  private  defence,  could  be  set  at  liberty,  in- 
stead of  being  made  over  to  the  authorities; 
he  was  therefore  kept  in  confinement  until 
the  arrival  of  the  police-officer. 
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The  defendants  could  not  be  guilty  be- 
cause they  once  acted  this  way ;  especially  as 
the  acts  of  the  defendants  proceeded  from  an- 
other motive  than  from  an  intention  to  exer- 
cise the  right  of  private  defence. 

Judgment  of  the  High  Court. 

Loch,  J. — The  Court,  after  having  read 
the  papers,  consider  that  the  view  taken  by 
the  Magistrate  is  correct.  The  Court,  there- 
fore, direct  that  the  order  of  the  Deputy 
Magistrate  be  quashed,  and  the  accused  be 
put  upon  their  trial. 


The  23rd  April  1870. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Jurisdiction—Procedure— Section  174,  Penal 
Code— Section  171,  Code  of  Criminal  Proce- 
dure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Officiating  Sessions  Judge  of  East 
Burdwan. 

The  Queen  versus  Chunder  Shekur  Roy. 

Held  (overruling  8  Weekly  Reporter  61,  Criminal) 
that  a  Magistrate  cannot  take  cognizance  of  an  offence 
under  Section  174,  Penal  Code,  committed  against  his 
own  Court,  but  is  bound,  under  Section  1/1  of  the  Code 
of  Criminal  Procedure,  to  send  the  case  for  trial  be- 
fore another  Magistrate.  The  only  cases  under  the  Crimi- 
nal Procedure  Code  in  which  a  Sessions  Judge  or  Ma- 
gistrate can  try  a  cafe  in  which  he  is  "himself  inter- 
ested pointed  out. 

Jackson,  J. — It  appears  to  me  that  the 
opinion  expressed  by  the  Magistrate  in 
making  this  reference  is  correct,  and  that 
the  Assistant  Magistrate,  against  whose 
Court  an  offence  punishable  under  Section 
174,  Indian  Penal  Code,  was  committed, 
was  not  competent  to  take  cognizance  of  that 
offence,  but  was  bound  under  Section  171, 
Code  of  Criminal  Procedure,  if  he  was  of 
opinion  that  there  was  sufficient  ground  for 
investigating  such  charge,  to  send  the  case 
for  investigation  to  a  Magistrate  having 
power  to  try  or  commit  for  trial ;  and  it  seems  | 
\o  me  that  the  Section  just  mentioned  clearly 
contemplates  the  sending  of  such  case  before 


a  Magistrate,  not  being  the  Magistrate  against 
whose  Court  the  offence  was  committed. 

It  is  undoubtedly  true  that,  in  a  case  re- 
ported in  8  Weekly  Reporter,  page  61 ,  I 
held  a  different  opinion ;  but,  on  re-consider- 
ing the  matter,  I  think  that  that  opinion  was 
incorrect,  and,  having  consulted  Mr.  Justice 
Hobhouse,  who  was  the  Judge  sitting  witk 
me  in  that  decision,  I  have  his  authority  for 
saying  that  he  concurs  with  me  in  over- 
ruling that  case.  It  appears  to  me  now  that 
the  provisions  of  Section  171  recognize  the 
general  principle  that  no  one  should  be  a 
Judge  in  a  case  in  which  he  is  himself  in- 
terested. The  only  exceptions  to  that  rule 
which  are  allowed  are  to  be  found  in  Section 
163,  where  from  the  necessity  of  the  case  1 
Court,  Civil,  Criminal,  or  Revenue,  is  em- 
powered to  take  immediate  and  summary  no- 
tice of  the  offence  of  certain  descriptions  com- 
mitted in  view  or  in  the  presence  of  the  Conrt 
itself,  and  in  Section  172,  where  the  Coon 
of  Session  is  empowered  to  charge  a  person 
for  any  such  offence,  that  is,  offences  of  the 
kind  specified  in  Sections  168,  169,  and  170, 
committed  before  it,  or  under  its  own  cogni- 
zance, if  the  offence  be  triable  by  the  Court  of 
Session  exclusively,  and  to  commit  or  hold 
tQ  bail  and  try  such  person  upon  its  charge. 
Probably  the  exception  in  favor  of  the 
Court  of  Session  is  based  upon  the  fact  that 
that  Court  either  acts  with  the  aid  of  As- 
sessors or  tries  by  Jury. 

A  case  has  been  referred  to  me  in  the  10 
Weekly  Reporter,  page  4,  Criminal  Rulings. 
It  appears  to  me  that  there  has  been  some 
misconception  as  to  the  ground  on  which  that 
case  was  decided.  I  do  not,  therefore,  refer 
to  it  as  authority;  but,  for  the  reasons  jus 
stated,  I  am  of  opinion  that  the  Assistan 
Magistrate  was  not  competent  himself  to 
deal  with  the  case,  but  he  ought  to  have  sent 
it  for  trial  before  another  Magistrate. 

Glover,  J. — I  concur. 
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The  30th  April  1870. 


Present : 


The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  Judges. 

Procedure— Permission  to  prosecute— Sections 
168  and  169,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Tirhoot. 

Raj  Cooraar  versus  Kirthu  Ojha. 

In  a  case  in  which  a  false  charge  was  brought,  a  Ma- 
gistrate gave  the  accused  (A)  permission  under  Section 
169,  Code  of  Criminal  Procedure,  to  prosecute  the  Com- 
plainant (B)  of  an  offence  under  Section  211,  Penal 
Code.  The  Magistrate  tried  the  complaint  of  A  as  a 
complaint  under  Section  211,  but  he  subsequently 
framed  a  charge  against  B  under  Section  182,  Penal 
Code,  and  punished  him  under  that  Section. 


Held,  with  reference  to  Section  16S,  Code'of  Criminal 
Procedure,  that  the  offences  under  Sections  1S2  and 
an,  Penal  Code,  being  offences  under  Chapter  14 
of  the  Code  of  Criminal  Procedure,  the  Magistrate  was 
wrong  in  framing  the  charge  under  Section  1S2  with- 
out obtaining  the  previous  sanction  of  the  Criminal 
Court  which  heard  the  previous  complaint  of  B. 

Hothouse,  J. — The  facts  of  this  reference 
are  these : — 

The  accused  presented  himself  before  the 
policet  and  subsequently  before  the  Joint 
Magistrate  of  the  district,  and  charged  Raj 
Coomar,  the  complainant  in  the  case  before 
us,  with  having  assaulted  him  with  a  lattee, 
and  committed  other  offences  against  him ; 
and,  at  the  time  of  making  the  charge,  the 
accused  showed  certain  marks  upon  his 
person  which  he  said  were  the  marks  of  the 
blows  which  Raj  Coomar  had  inflicted  upon 
him. 

The  Joint  Magistrate,  before  whom  the 
charge  was  tried,  considered  that  h  was  a 
false  charge,  and,  on  the  application  of  the 
present  complainant,  gave  him  permission  to 
prosecute  the  accused  for  an  offence  coming 
under  the  provisions  of  Section  an  of  the 


Indian  Penal.  Code.     This   permission   was 
given   with    reference   to    the  provisions   of 
Section  169  of  the  Code  of  Criminal  Pro- 
cedure.   Thereafter    the    Joint    Magistrate, 
Mr.    Doyley,    tried    the    present    complaint 
made  by  the  complainant  Raj  Coomar  as  if  in 
the  first  instance  it  were  a  complaint  laid 
under  the  provisions  of  Section  211  of  the 
Indian  Penal  Code.    But,  after  hearing  the 
complainant  and  his  witnesses,  and  especially 
the  evidence  of  the  Inspector  of  Police,  the 
Joint   Magistrate  framed   a   charge   against 
the  accused  under  the  provisions  of  Section 
182  of  the  Indian  Penal  Code,  and,  under 
the  provisions   of   that    Section,   sentenced 
the  accused  to  pay  a  fine  of  30  rupees,  or 
in  default  to  imprisonment  for  one  month. 

The  Judge    submits    this    order  to    be 
quashed  by  this  Court  on  the  ground  that  it 
is  an  order  contrary  to  law.    The    Magis- 
trate contends  that  he  has  a  right  to  make 
the  order  in  question,  and  that  it  was  good 
in  law.     We  think  the  order,  as   it  stands, 
is  a  bad  order.     Had  the  charge  been  a 
charge  of  the  ordinary  nature,  made  by  a 
complainant  4n  an  ordinary  manner,  or  made 
by  the  Magistrate  himself  under  the  powers 
which  he  possesses  under  the  Code  of  Cri- 
minal Procedure, -no  doubt  he  would  not 
have  been  bound  to  frame  any  charge  at 
all,  until  after  he  had  heard  the  evidence  of 
the  complainant  and  the  witnesses  for  the 
prosecuiidn,  and  had  taken  such  examination 
of  the  accused  as  he  should  have  considered 
necessary.     The    charge    in    this  instance, 
whether  it   was  a  charge  [under  Section  182 
or  under    Section    211,   would   equally  be 
triable  under  the  provisions  of  Chapter  14  of 
the    Code     of    Criminal     Procedure,    and 
Section  250  of  that  Chapter  lays   it  down 
that  the  charge  shall  be  made  at  the  time 
we  have   been    referring    to.     But,    in   this 
instance,  the  charge  was  not  made  by  the 
Magistrate  himself,  neither  was  it  made  by 
the  complainant  in  the  ordinary  manner  but 
it  was  a  charge  which,  .whether  we  take  it  to 
be  a.  charge  under  Section  211  or  a  charge 
under    Section   182,  required  the   previous 
sanction  of  the  Criminal  Court  which  had 
heard  the  previous  complaint  of  the  person 
who  is  now  the  accused  before  us. 


By  the  provisions  of  Section  168  it  is 
distinctly  laid  down  that  "a  charge  of  a 
contempt  of  the  lawful  authority  of  any  Court 
or  public  servant,  or  of  any  other  offence 
against  a  public  servant  as  such,  described  in 
Clhapter  X.  of  the  Indian  Penal  Code  not 
faling    within    Section    163    of    this    Act, 
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shall  not  be  entertained  in  any  Criminal 
Court  except  with  the  sanction  or  on  the 
complaint  of  the  Court  or  public  servant 
concerned."  *  *  *  Now,  a  charge  under  Sec- 
tion 182  is  a  charge  of  an  offence  against  a 
public  servant  as  such,  and  as  described  in 
Chapter  X.  of  the  Indian  Penal  Code. 
Therefore,  no  Criminal  Court  was  competent 
to  entertain  any  such  charge  except,  in  the 
words  of  the  Act,  with  the  previous  sanction 
of,  in  this  instance,  the  public  servant  con- 
cerned or  of  his  official  superior.  Therefore, 
the  Magistrate  was  wrong  in  framing  the 
present  charge,  and  in  rinding  the  accused 
guilty  thereof,  and  in  punishing  him  for  the 
same. 

But  it  does  not  follow  that  we  must  on 
that  account  direct  that  the  Magistrate's 
order  should  be  set  aside ;  for,  by  the  pro- 
visions of  Section  426  of  the  Code  of 
Criminal  Procedure,  it  is  distinctly  laid  down 
that  "no  finding  or  sentence  passed  by  a 
Court  of  competent  jurisdiction  shall  be 
reversed  or  altered  on  appeal  or  revision  on 
account  of  any  error  or  defect  either  in  the 
charge  or  in  the  proceedings  on  trial,  unless 
the  accused  person  shall  have  been  sentenced 
to  a  larger  amount  of  punishment  than  could 
b?  awarded  for  the  offence  of  which,  in  the 
judgment  of  the  Appellate  Court,  the 
accused  person  ought,  upon  the  evidence,  to 
have  been  found  guilty,  or  unless,  in  the 
judgment  of  the  Appellate  Court,  the 
accused  person  shall  have  been  prejudiced 
by  such  error  or  defect."  *  *  *  *  The 
question,  therefore,  that  we  have  to  consider 
is,  whether  the  accused  in  this  instance 
should  more  properly  have  been  found  guilty 
of  an  offence  coming  within  the  provisions 
of  Section  211  of  the  Indian  Penal  Code, 
and,  if  he  should,  whether  the  sentence  is 
appropriate,  and  whether  the  accused  person 
has  been  prejudiced  by  the  error  in  the 


charge,  and  by  being  found  guilty  of  an  offence 
within  the  provisions  of  Section  182. 

Now,  by  Section  211,  it  is  provided  that 
"  whoever,  with  intent  to  cause  injury  to 
any  person,  institutes  or  causes  to  be  insti- 
tuted any  criminal  proceeding  against  that 
person,  or  falsely  charges  any  person  with 
having  committed  an  offence,  knowing  that 
there  is  no  just  or  lawful  ground  for  such 
proceeding  or  charge  against  that  person, 
shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  ex- 
tend to  two  years,  or  with  fine,  or  with  both." 
*  *  *  *  Now,  here,  upon  the  rinding  of  the 
Magistrate,  it  is  quite  clear,  and  also  upon  the 
evidence  on  the  record,  that  the  accused  in 
this  instance  did  institute  a  criminal  pro- 
ceeding against  the  complainant,  and  false- 
ly  charged  the  complainant  with  having 
committed  the  offence  of  assault,  &c,  upon 
him,  knowing  that  he  had  no  just  ox  lawful 
ground  for  his  proceeding  on  that  charge; 
and  we  must,  of  course,  infer  from  the  conduct 
of  the  accused  in  making  such  charge  that 
he  made  it  with  intent  to  cause  injury  to  the 
complainant.  Whether,  therefore,  or  not  the 
punishment  was  adequate  to  the  offence, 
the  accused  was  certainly  guilty  of  an 
offence  coming  within  Section  211  cf  the 
Indian  Penal  Code,  and  so,  therefore,  should 
properly  have  been  punished  under  the 
provisions  of  that  Section.  And,  as  we 
have  seen  above,  he  was  rightly  charged  with 
an  offence  "m  under  the  provisions  of  that 
Section.  Although,  we  think,  the  judgment 
of  the  Magistrate  to  be  technically  wrong, 
yet  we  also  think  it  to  be  substantially  right ; 
and,  seeing  that  the  accused  has  not  been 
prejudiced  in  the  trial,  we  do  not  deem  it 
necessary  to  interfere  with  his  sentence. 
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The  7th  May  1 870. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges.  * 

Prisoners— Petition  of  appeal 

Criminal  Appellate  Jurisdittion. 

Nitto  Gopal  Paulit,  Dinobundoo  Surmokar, 
and  others,  Appellants. 

Kvery  facility  should  be  allowed  to  prisoners  to  en- 
able them  to  prepare  their  petition  of  appeal. 

Jackson,  J, — The  prisoners  have  appealed 
The  Court  requested  that  the  prisoners 
should  be  required  to  put  their  appeal  in 
the  form  of  a  petition  as  required  by  law, 
and  state  the  grounds  upon  which  they 
prepared  the  appeal.  The  Officer  in  charge 
of  the  Jail  stales  he  has  communicated  these 
orders  to  the  appellants,  but  they  have  pre- 
sented no  petitions.  The  Officer  in  charge 
of  the  Jail  does  not  say  that  the  appellants 
have  withdrawn  their  appeal;  and,  if  they 
still  wish  to  appeal,  and  have  opportunity  to 
write  a  petition,  it  is  extraordinary  that  they 
should  not  wish  to  write  it.  Even  if  the 
prisoners  wish  to  state  no  grounds  for  their 
appeal,  still  their  appeal  must,  according  to 
law,  be  in  the  form  of  a  petition.  It  is  not 
sufficient  that  no  difficulties  should  be  thrown 
in  the  way  of  prisoners,  but  facilities  should 
be  given  to  them  to  enable  them  to  prepare  a 
petition.  If  paper,  pen,  and  ink,  are  kept 
away  from  them,  they  cannot  write  a  petition ; 
and,  if  they  cannot  write,  and  some  person  is 
not  allowed  to  write  the  petition  for  them, 
they  cannot  write  a  petition.  And,  in  either 
case,  the  action  taken  deprives  the  prison- 
ers of  a  right  which  they  have  under 
the  law. 

The  Judge  is  directed  to  request  the 
Officer  in  charge  to  give  the  prisoners 
facilities  for  writing  their  petitions  of  appeal, 
and  to  send  up  such  petitions. 


Every  facility  should  be  allowed  to  prison- 
ers to  enable  them  to  prepare  their  petition 
of  appeal. 


The  7ih  May  .1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Confession — Evidence. 

Criminal  Appellate  Jurisdiction. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Hooghly,  on  a 
charge  ofdacoity. 

The  Queen  versus  Gopeenath  Kollu. 

A  confession  made  to  a  Joint  Magistrate  of  a  district 
in  charge  of  the  Sudder  Sub-division  is  receivable  in 
evidence,  although  the  Joint  Magistrate  may  not  have 
been  specially  empowered  under  Act  VIII.  of  1869  to 
receive  the  confessions  of  prisoners. 

A  confession  made  to  a  private  individual  may  be 
evidence  against  the  prisoner  if  proved  by  the  person 
before  whom  the  confession  was  made. 

Jackson,  J. — The  principal  evidence 
against  the  prisoner  in  this  case  was  the 
confession  which  he  made  in  the  presence  of 
Mr.  Meares,  the  Assistant  Magistrate. 

The  Sessions  Judge,  on  the  ground  that 
Mr.  Meares  was  not  clothed  with  any  author- 
ity empowering  him  to  receive  the  prisoner's 
confession,  considers  the  admission  to  stand 
no  higher  than  admissions  made  to  a  private 
person.  Even  as  such  they  may  be  proved 
by  the  person  who  heard  them,  and  are  then 
evidence  against  him. 

But  it  appears  that  Mr.  Meares,  when  he 
recorded  the  prisoners  examination,  was 
Officiating  as  Joint  Magistrate  of  the  dis- 
trict, and  apparently  ex  officio  in  charge  of 
the  Sudder  sub-division  of  the  district,  in 
which  capacity  he  would  be  competent  to 
make  the  preliminary  enquiry,  and,  if  so,  the 
recorded  examination  would  be  receivable 
by  law. 

The  conviction  must  be  affirmed. 

Glover,  J. — The  prisoner's  confession  was 
legal  evidence,  on  which  the  Jury  could  find 
a  verdict  of  guilty.  In  this  case,  I  observe 
that  Mr.  Meares,  at  the  lime  he  recorded  the 
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accused's  statement,  was  Officiating  Joint 
Magistrate,  and  therefore  apparently  ex 
officio  in  charge  of  the  sudder  sub-division 
of  the  district,  and  therefore  empowered  to 
conduct  the  enquiry,  although  he  had  not 
been  specially  empowered  under  Act  VIII. 
of  1869.  But,  even  had  the  confession  been 
made  to  him,  as  the  Sessions  Judge  supposes 
it  was,  in  his  capacity  of  a  private  individual, 
it  would  still  have  been  evidence  against  the 
prisoner,  when  proved  by  the  perse  n  to 
whom  the  admission  was  made. 
The  appeal  is  rejected. 


The  7th  May  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Receiving  stolen  property— Guilty 
knowledge. 

Criminal  Revisional  Jurisdiction. 
Meer  Yar  Ali,  Petitioner. 

Mr.  R.  E.  Twiddle  for  Petitioner. 

In  a  case  in  which  the  accused  is  charged  with  re- 
ceiving stolen  property,  it  must  be  clearly  proved  that 
he  retained  the  property  with  guilty  knowledge. 

•  Bay  ley,  J. — In  this  case  the  petitioner 
before  us  seeks  to  set  aside  a  decision  of  the 
Magistrate  of  Monghyr,  dated  the  4th  March 
1870,  finding  that  the  prisoner,  Meer  Yar 
Ali,  is  guilty  of  the  offence  specified  in  the 
second  count  of  the  charge,  viz.,  that  he 
abetted  the  commission  of  theft,  which 
offence  was  committed  in  consequence  of 
such  abetment,  and  also  that  he  is  guilty  of 
the  offence  specified  in  the  third  count  of  the 
charge,  viz.,  that  he  dishonestly  received 
stolen  property  knowing  it  to  have  been  sto- 
len— and  sentencing  him  to  rigorous  impri- 
sonment for  a  period  of  one  year  and  to 
payment  of  a  fine  of  1,000  rupees,  and 
in  default  to  rigorous  imprisonment  for 
six  months;  and  also  to  set  aside  a  decision 
of  the  Sessions  Judge  of  Bhaugulpore,  dated 
the  25th  March  1870,  upholding  the  said 
order  and  sentence. 

The  present  application  is  made  under 
Section  404  of  the  Criminal  Procedure 
Code,  which  enables  this  Court,  whenever  it 
thinks  fit,  "to  call  for  the  record  of  any 
"criminal  trial  or  the  record  of  any  judicial 
"proceeding  of  a  Criminal  Court  other  than 
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a  criminal  trial  in  any  Court  within  its 
jurisdiction,  in  which  it  shall  appear  to  it 
that  there  has.  been  error  in  the  decision 
on  a  point  of  law,  or  that  a  point  of 
law  should  be  considered  by  the  High 
Court,  and  may  determine  any  point  of 
law  arising  out  of  the  case,  and  there- 
upon pass  such  order  as  to  the  High 
Court  shall  seem  right." 

The  petition  urges  that  the  finding  of  the 
Judge  is  erroneous  in  law,  as  it  is  supported 
by  no  legal  evidence;  and,  as  various  other 
errors  in  law  in  procedure  to  be  noticed 
were  committed,  we  think  this  contention  is 
right.  It  is  to  be  noted,  in  the  first  place, 
that  the  stolen  article  referred  to  in  the 
charge  is  a  certain  20-foot  rail,  the  property 
of  the  East  Indian  Railway  Company.  Now. 
in  the  first  place,  the  East  Indian  Railway 
Company  do  not  prosecute,  though  their 
officers  reside  in  large  numbers  close  to  the 
spot,  viz.,  Jamalpore,  and  though  two  at 
their  officers,  store-keepers,  have  given  their 
evidence  in  this  case.  That  evidence  is  also 
to  the  effett  that  such  rail  as  is  referred  to 
above  is  sometimes  sold  in  scraps,  and  that 
the  prisoner  Yar  Ali  is  one  of  the  largest 
purchasers  they  have  at  their  sales,  but  that 
ihey  cannot  identify  this  rail. 

Dhanoo  Meah  is  the  chief  witness  pro- 
duced by  the  prosecution  to  prove  the  abet- 
ment of  theft.  The  Magistrate  himself 
says  that  this  witness  is  very  ignorant,  in- 
consistent, and  contradictory.  But,  besides 
this,  the  witness  is  not  trusted  either  by  the 
Magistrate  or  the  Sessions  Judge.  His 
evidence  is  to  the  effect  that  the  prisoner 
Yar  Ali  (admitted  by  all  persons  to  be  a 
wealthy  man,  and  whose  character  has  never 
been  impeached  for  dishonesty  before)  con- 
vened his  people,  and  gave  them  orders  to  go 
and  steal  a  particular  rail.  The  evidence  of 
the  confessing  accomplices  is  not  relied  on  by 
the  Judge,  and,  in  fad,  there  is  no  legal  evi- 
dence on  it.  The  prisoner  cannot,  therefore, 
be  legally  convi&ed  upon  this  charge. 

As  to  the  charge  of  retaining  dishonestly, 
that  is,  with  guilty  knowledge,  the  aforesaid 
rail,  there  is  also  no  legal  evidence.  The 
matter  appears  to  have  originated  with  one 
Askar  Ali,  a  pointsman.  He  states  to  the 
Magistrate  that  he  did  not  state  to  the  police 
that  he  saw  the  rail  carried  away.  The  prose- 
cution does  not  seem  to  have  endeavored  to 
prove  that  he  did.  It  was  most  important  for 
the  prosecution  to  prove  this,  if  the  witness 
really  saw  it.    His  evidence  as  to  the  time 
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and  occasion  of  his  first  going  to  the  spot,  as  to 
his  reason  for  supposing  that  there  had  been  a 
theft,  as  to  his  manner  of  delay  in  communi- 
cation with  Tasuroollah,  a  moonshee  of  Floyd, 
is  really  no  evidence  of  Yar  Ali's  guilty  know- 
ledge. He  details  most  particularly  some 
important  hours  and  days,  but  knows  not 
the  day  he  was  deposing. 

The  next  man's  evidence  (Jusimullah's) 
is  contradictory,  and  brings  no  guilty  know- 
ledge home  to  Yar  Ali.  The  evidence  of 
the  rail  having  been  partly  carried  and 
partly  dragged  along  the  grass  as  proved  by 
mark  of  it  is  really  no  evidence,  as  there 
is  evidence  on  the  other  hand  that  the 
marks  might  have  been  made  by  a  log  of 
wood.  Then  as  to  the  finding  of  the  rail 
concealed.  It  appears  clear  that  Yar  Ali 
was  not  present  at  the  search ;  that  one  Sham 
Chund,  a  trolly -man,  really  was  the  active 
searcher,  and  he  is  not  called  at  all;  and,  next 
to  him,  that  Floyd,  not  the  police,  was  the 
party  most  active  in  the  search.  None  are 
independent  witnesses  who  were  said  to  be 
present  at  the  search,  or  examined.  But,  ir- 
respective of  this,  the  finding  that  Yar 
Ali  mmt  have  had  guilty  knowledge,  because 
it  was  upon  his  workshop  premises  (where, 
it  may  be  added,  it  is  proved,  he  does  not 
ordinarily  reside)  that  the  rail  was  found, 
is  not,  to  my  mind,  a  finding  based  on  legal 
evidence. 

A  notable  circumstance  is  that  Floyd, 
with  all  the  information  before  him  on 
a  previous  day,  and  being  jn  company  with 
Erskine,  the  police-officer,  did  not  then  re- 
port the  matter,  but  waited  till  the  next 
day.  The  proceedings  at  the  police  and 
the  transactions  of  the  parties  must  not 
be  excluded  from  consideration.  Under  all 
the  circumstances,  we  think  that  there  is 
not  legal  evidence  to  sustain  the  conviction 
of  Yar  Ali  on  the  charge  of  dishonestly 
receiving  stolen  property. 

It  is  to  be  added  that  certainly  it  is  a  fair 
plea  by  the  prisoner  that  it  is  an  error  in 
law  to  consider  the  fact  of  the  prisoner  leav- 
ing his  defence  to  his  Counsel  as  in  any  way 
whatever  indicating  any  guilty  knowledge. 
It  might  just  as  reasonably  be  taken  as  a 
presumption  in  his  favor  if  it  could  be 
taken  either  way.  The  test,  too,  of  a  cor- 
rect presumption  of  guilt  in  a  prisoner 
not  being  able  to  account  for  the  property 
qn  his  premises  is  dependent  on  the  fact 
■whether  the  surrounding  circumstances  of  the 
case  really  and  properly  raise  such  a  presump- 
tion. In  this  case,  as  has  been  above  pointed 
out,  they  do  not. 
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The  same  remark  applies  to  the  effect 
supposed  to  attach  to  the  prisoner  exclaiming 
he  was  not  to  blame  when  he  saw  police- 
officers  in  the  premises,  who  asked  him, "  What 
is  this?'1 

It  is  needless  to  go  further  into  the  mat- 
ter. There  is  sufficient  error  in  law  to 
justify  the  orders  of  the  Sessions  Judge 
and  jlhe  Magistrate  being  set  aside,  which 
they  hereby  accordingly  are. 

Milter,  y. — I  concur.  There  is  no  evi- 
dence of  any  kind  to  show  that  the  workshop 
in  which  the  scraps  of  iron  were  founci 
were  ever  in  the  actual  occupation  of  the 
prisoner  Yar  Ali.  That  it  was  in  the  pos- 
session of  workmen  employed  by  him  is 
admitted,  but  this  fact  is  in  no  way  sufficient 
to  prove  his  guilty  knowledge.  It  is  clear, 
therefore,  that,  even  if  we  were  to  believe 
everything  that  has  been  deposed  to  by 
the  witnesses  for  the  prosecution,  there  is 
no  legal  evidence  on  the  record  to  fix  the 
crime  on  Yar  Ali.  I  should  like  to  add, 
however,  that  the  evidence  for  the  prosecu- 
tion is,  in  my  opinion,  altogether  unworthy 
of  credit.  That  Mr.  Floyd  is  not  on  good 
terms  with  Yar  Ali  is  abundantly  clear, 
and   I    therefore   think    that    Mr.    Floyd's 

denial  of  that  fact  was    not  true.    Then, 

1 

again,  the  way  in  which  this  charge  was  got 
up  against  the  prisoner — the  undoubted  fact 
that  one  witness  at  least  was  brought  for- 
ward to  depose  falsely  against  him — his 
status  in  society — and  the  evidence  as  to  his 
character,  which  the  Magistrate  himself 
is  obliged  to  admit  to  be  unimpeachable — 
leave  no  doubt  in  my  mind  that  he  has  been 
the  victim  of  a  conspiracy,  and  I  would,  there- 
fore, clearly  direct  an  acquittal. 
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The  14th  May  1.870. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure— Re-calling  order— Holding  a  haut — 
Section  62,  Code  pf  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  °f  *ne  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Rajshahye. 

Mohun  Sirdar,  on  behalf  of  Bunwaree  Lall, 

versus 

Obhoy  Churn  Mookopadyah,  naib  of  Baboo 
Debender  Nath  Tagore. 

Mr,  R.    T.  Allan   and  Baboo    Tarucknalh 
Dutt  for  Petitioners. 

Baboo  Sreenath  Doss  for  Opposite  Party. 

Where  a  Deputy  Magistrate,  without  taking"  evidence, 
made  an  order  under  Section  62  of  the  Code  of  Crimi 
nal  Procedure,  changing  a  day  on  which  a  haut  used  to 
be  held,  and,  subsequently,  on  taking  evidence,  found 
that  his#  first  order  was  wrong,  and  passed  without 
jurisdiction,  he  was  held  to  have  acted  properly  in  re- 
calling his  first  order. 

Kemp,  J.  —It  appears  that  Bunwaree  Lall 
and  Debender  Nath  Tagore,  two  zemindars, 
have  established  two  hauts  in  their  estates, 
and  which  are  situated  on  opposite  banks  of 
a  navigable  river.  The  hauts  being  held 
on  the  same  days,  proceedings  appear  to  have 
been  taken  under  Section  62  with  a  view 
to  change  the  days  of  the  haul  of  Baboo 
Debender  Nath  Tagore.  The  Deputy  Magis- 
trate of  Nattore,  on  the  mete  report  of  a 
police-officer,  thought  proper  in  the  first 
instance,  without  taking  any  evidence  what- 
ever, to  change  the  days  upon  which  Baboo 
Debender  Nath  Tagore's  haut  was  held. 
Subsequently,  after  taking  evidence,  the  same 
Deputy  Magistrate  found  that  there  was  no 
reason  whatever  to  apprehend  any  breach  of 
the  peace,  and,  therefore,  after  hearing  the 
evidence,  declined  to  interfere,  and  quashed 
his  former  order  as  passed  without  jurisdic- 
tion, and  directed  that  the  hauts  should  be 
held  on  the  same  days  as  they  had  hitherto 
been  held.  We  think  that  the  Deputy 
Magistrate  was  quite  right,  having  found 
tha  this  first  order  was  passed  without  juris- 
diction and  upon  no  evidence,  to  alter  or 
quash  that  order  when  he  found,  upon  taking 
evidence,  that  there  was  no  reason  whatever 
to  apprehend  any  breach  of  the  peaee,  which 
was  the  only  reason  for  which   he  could 


interfere  with  the  power  of  any  landholder 
to  establish  a  haut  upon  any  given  day 
within  his  estate.  We  think  that  the  Deputy 
Magistrate  was  perfectly  right,  and  acted 
very  properly,  when  he  found  that  his  for- 
mer order  was  a  rash  and  imprudent  one 
passed  upon  no  evidence  to  recall  that  order 
as  soon  as  he  found  on  taking  evidence  that 
there  was  no  just  cr  reasonable  cause  to 
alter  the  days  fixed  for  Baboo  Debender  Nath 
Tagore's  haut.  We,  therefore,  uphold  ths 
second  order  of  the  Deputy  Magistrate, 
and  return  the  papers  of  the  case. 


The  14th  May  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

.     Judges. 

Cutting:  down  trees— Section  62,  Code  of     j 
Criminal  Procedure, 

Reference  to  the  High  Court,  under  Seclix  : 
434  °f  in*  Code  of  Criminal  Procedure 
by  the  Sessions  Judge  of  2j-Pergunnafa 

Uttam  Chunder  Chatterjee 

versus 
Ram  Chunder  Chatterjee  i 

A  Magistrate  has  no  power,  under  Section  62  of  the  I 
Code  of  Criminal  Procedure,  to  issue  any  order  whiciB 
by  its  very  nature  irrevocable.    All  that  he  has  j»*« 
to  compel  the  owner  of  property  to  do  is  to  takecertiii  ; 
order  with  it.    Such  power  does  not  extend  to  an  ode 
to  cut  down  a  large  quantity  of  trees. 

Markby,  J.—lx  this  case  the  DepuiJ 
Magistrate,  having  full  powers  of  a  Magis- 
trate, directed  one  Ram  Chunder  to  cause  a 
removal  of  certain  bamboos,  because  (asve 
gather),  in  the  opinion  of  the  Deputy  Magis- 
trate, they  were  injurious  to  the  health  oft 
neighbour  who  had  complained  to  the  De- 
puty Magistrate. 

The  bamboos  were  growing  in  Ram  Chnfl- 
der's  own  land. 

Some  altempt  was  subsequently  made  to 
induce  the  Deputy  Magistrate  to  proceed, 
not  under  Section  62,  but  under  Section  308* 
and  to  appoint  a  Jury.  It  is  not  very  clear 
what  steps  the  Deputy  Magistrate  took 
upon  that  application,  but  a  Jury  was,  in  fact, 
never  appointed. 
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Subsequently,  the  bamboos  not  having 
been  removed,  proceedings  for  disobedience 
to  the  order  of  the  Deputy  Magistrate  were 
taken  against  Ram  Chunder,  and  he  was 
sentenced  to  pay  a  fine  of  Rs.  25. 

The  case  has  been  sent  up  to  us  by  the 

Sessions    Judge    for    consideration    with    a 

view  to  its  being  set  aside. 

The  operation  of  Section  62  has  clearly 

been  greatly  restricted  by   the  construction 

which  this  Court  has  put  upon  it  in  the  case 

of  Hurry  Mohun  Malo  and  Joykissen  Moo- 

kerjee*  (1   Bengal  Law  Reports,  Appellate 

Criminal,  page  20).    It  was  there  held  that, 

in  any  of  the  cases  specified  in  Section  308, 

the  Magistrate  had  no  discretion,  but  was 

bound  to  follow  the  more  special  directions 

of  that  Section  which  gave  to  the  owner  of 

the    property    an    opportunity    of    showing 

cause  before  it  can  be  removed  or  affected. 

The  case  before  us  is  not  one  of  those 
specified  in  Section  308 ;  this  decision,  there- 
fore, does  not  apply. 

It  is  impossible,  however,  to  suppose  that 

the  Legislature  intended  to  give  to  a  Magis- 
trate summary*  power  to  issue,  without 
hearing  the  party  concerned,  an  order  such 
as  that  issued  in  this  case,  by  which  a  man's 
property  would  be  greatly  injured,  and  could 
not  be  restored  to  its  original  condition, 
should  it  afterwards  turn  out  that  the  Ma- 
gistrate was  wrongly  informed,  or  that  he 
had  acted  under  a  wrong  impression.  We 
think  that  the  Magistrate  has  no  power 
under  Section  62  to  issue  any  order  which 
is  by  its  very  nature  irrevocable.  All  that 
he  has  power  to  compel  the  owner  of  pro- 
perty to  do  is  "  to  take  certain  order  "  with 
it.  That  does  not  appear  to  us  to  extend 
to  an  order  to  cut  down  a  large  quantity  of 
trees. 

We  find  that  a  somewhat  similar  view 
has  been  taken  by  this  Court  in  the  case 
of  Golam  Durbesh,  10  Weekly  Reporter  36. 

■^ -1     —  ...in  ,,m 

*  10  W.  R-,  p.  S3  . 


We,  therefore,  consider  the  conviction  was 
founded  on  an  illegal  order,  and  that  the- 
conviction  as  well  as  the  original  order  of 
the  Deputy  Magistrate  ought  to  be  set 
aside,  and  the  fine,  if  paid,  restored. 


The  14th  May  1870. 

Present : 

The  Hon'ble  Sir  Charles  Hobhouse,  Bar/., 
and  the  Hon'ble  Dwarkanath  Mitter, 
Judges. 

Jurisdiction— Procedure— Sentence— Appeal 
—Recognizance  to  keep  the  peace. 

Ciiminal  Referred  jurisdiction. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  Tipper  ah. 

lmamoodeen  Bhina,  Prisoner,  Petitioner. 

In  a  case  in  which  an  accused  was  charged  with 
voluntarily  causing  grievous  hurt,  the  Magistrate  con- 
victed him  of  that  offence,  and  also  ordered  him  to 
furnish  recognizances  to  keep  the  peace:  HELD'that,  as 
the  Magistrate  had  jurisdiction  under  Chapter  XVIII.  of 
the  Code  of  Criminal  Procedure  to  pass  the  latter  order 
regarding  recognizances,  the  Sessions  Judge  could  not, 
on  appeal,  while  upholding  the  conviction  for  grievous 
hurt,  cancel  the  order  as  to  recognizances,  the  evidence 
on  the  record  being  sufficient  for  that  purpose. 

The  Magistrate's  order  in  this  case  (6th 
January  1870)  ran  thus : — 

The  offence  charged  against  the  accused, 
which  is  marked  by  circumstances  of  aggra- 
vated lawlessness,  is  fully  proved.  The 
accused,  who  has  long  evaded  justice  by 
concealment,  is  a  notorious  character  in  the', 
garb  of  a  faqueer,  apparently  employed  in 
the  indigo-districts  by  the  zemindar,  Kali 
Kant  Roy  Chowdhry,  for  illegal  purposes. 

The  Court  finds  that  lmamoodeen  Bhina  is 
guilty  of  the  offence  specified  in  the  charge, 
viz.,  that  he  voluntarily  caused  hurt  to  one 
Chandgazi,  and  the  Court  directs  that  the 
said  lmamoodeen  Bhina  be  rigorously  impri- 
soned for  a  period  of  (3)  tRree  months  (such 
period  to  commence  from  the  expiration  of 
the  sentence  which  he  is  at  present  undergoing 
under  Section  342,  Indian  Penal  Code),  and 
to  pay  a  fine  of  five  hundred  (500)  rupees, 
or,  in  default,  be  rigorously  imprisoned  for 
a  further  period  of  three  months.  And  the 
Court  further  directs  that  the  said  Imamdee 
Bhina  enter  into  his  own  recognizances  in 
five  hundred  (500)  rupees  to  keep  the  peace 
for  a  period  of  one  year  from  the  date  of  the 
expiration  of  such  term  of  imprisonment. 
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The  Judge  on  appeal  (qth  February  i8jo) 
passed  the  following  judgment : — 

I  think  there  is  sufficient  evidence  on  which 
the  Magistrate  convicts  the  accused  of  the 
crime  of  which  he  is  charged,  but  the  evi- 
dence will  not,  I  think,  bear  out  the  order  for 
taking  recognizance.  The  Magistrate  was 
competent  to  pass  the  order  under  Section 
280  of  the  Code  of  Criminal  Procedure,  as 
it  is  stated,  "  if  the  Magistrate  shall  be  of 
opinion,"  but  then  this  opinion  must  be  affirm- 
ed by  something .  on  the  record.  In  this 
case  the  evidence  only  goes  to  prove  one 
point,  namely,  the  act  of  which  the  prisoner 
stands  accused.  They  do  not  speak  as  to 
his  general  lawlessness,  or  that  the  offence  of 
which  he  stands  now  accused  is  likely  to  be 
repeated.  If  there  were  anything  in  the 
record  to  show  the  general  character  of  the 
accused,  I  should  not  have  interfered,  but  the 
opinion  of  the  Magistrate  alluded  to  in  Sec- 
tion 280  presumes  that  that  opinion  is  based 
on  some  legal  and  sufficient  evidence.  I 
must,  therefore,  reverse  this  part  of  the  Joint 
Magistrate's  order.  Should  the  Joint  Magis- 
trate be  of  opinion  that  subsequent  proceed- 
ings are  necessary  for  binding  over  the  ac- 
cused to  keep  the  peace,  he  can  proceed 
under  Section  282,  and  this  will  give  the 
accused  an  opportunity  of  cross-questioning 
the  witness  on  his  general  character,  which 
he  has  had  no  opportunity  of  doing  in 
this  case,  as  it  could  not  have  been  known 
to  him  that  any  such  order  was  about  to  be 
passed  in  this  case.  The  order  of  the  Joint 
Magistrate  is  modified  accordingly. 

The    Magistrates    answer    was    as  fol- 
lows : — 

With' reference  to  your  order,  passed  in 
appeal  in  the  case  of  Imamooddeen  Bhina, 
appellant  No.  7,  1870,  reversing  my  order 
passed  under  Sections  280  and  281,  Code 
of  Criminal  Procedure,  requiring  the  ap- 
pellant to  enter  into  his  own  recognizances, 
and  give  security  to  keep  the  peace  for  a 
period  of  one  y*ar,  I  have  the  honor  to 
submit  that  the  order  of  the  Magistrate  under 
the  above  Section,  not  being  appealable  to 
the  Sessions  Judge,  cannot  be  legally  re- 
versed or  altered  by  that  authority  (Agra 
Sudder  Court,  Kashinath,  November  7th 
1863).  7    ' 

I,  therefore,    request  the    favor  of  your 
either  cancelling  your  order  of  reversal,  or 
in  case  you  disagree  with  me,  referring  the 
matter  to  the  High  Court  for  orders. 


The  Sessions  Judge  made  the  refercnct 
to  the  High  Court  in  these  terms  : — 

I  have  the  honor,  at  the  request  of  Mr. 
Hime,  the  Officiating  Magistrate  of  this  dis- 
trict, to  refer  for  the  order  of  the  High 
Court  the  accompanying  proceedings  held 
by  him  and  my  decision  on  appeal. 

Had  the  sentence  passed  on  the  accused 
been  within  the  Magistrate's  jurisdiction  to 
pass  without  an  appeal  being  allowed,  there 
would  be  no  appeal  against  his  order  for 
taking  recognizance  under  Section  281  of  the 
Code  of  Criminal  Procedure  ;  but  when,  as  in 
this  case,  the  conviction  and  sentence  arc 
appealable,  I  hold  that  the  whole  of  the  order 
must  be  also  appealable.  For  in  case  of  the 
conviction  and  sentence  being  reversed  oq 
appeal,  what  is  to  become  of  the  order  made 
for  taking  recognizance?  Is  it  to  be  set 
aside  as  a  matter  of  course,  or  can  the  Magis- 
trate cancel  his  own  order  ?  It  appears  tome  i 
to  be  very  anomalous  that  part  of  an  order  only 
should  be  appealable,  and  not  the  other  pan. 
If  it  should  be  ruled  that  the  whole  order  is 
appealable,*  theft  the  Sessions  Judge  is  com- 
petent to  deal  with  any  portion  of  it  as 
he  may  think  right  and  just.  Should  the 
whole  order  not  be  ruled  as  appealable, 
then  it  would  appear-that,  in  case  the  Judge 
upholds  the  conviction,  he  cannot  interfere 
with  the  order  for  taking  recognizance, 
but  that,  in  the  event  of  his  not  uphold- 
ing the  conviction,  it  will  be  necessary 
to  refer  that  part  of  the  order  based  on 
the  conviction  to  the  High  Court  to  be 
annulled  as  illegal.  Vide  the  note  on  the 
case  of  Anundo  Chunder  Chuckerbutty,*  re- 
ferred to  under  Section  281  in  Mr.  Prinsep's 
Code  of  Criminal  Procedure. 

Judgment  of  the  High  Court. 

hob house \  J. — I  think  that  so  much  of 
the  Judge's  order  of  9th  February  1870  as 
directs  recognizances  not  to  be  taken  must 
be  set  aside  as  passed  without  jurisdiftion, 
and  the  Magistrate's  order  of  the  6th  Jano- 
ary  1870  restored  in  its  integrity. 

The  fads  are  these :  The  Magistrate  and 
the  Judge  agreed  in  rinding  the  prisoners 
guilty  of  a  breach  of  the  peace  towards  com- 
plainant, and  the  Magistrate  thereupon,  in  ad- 
dition to  the  penalty  inflicted  for  the  parti- 
cular offence  of  which  the  prisoner  was 
found  guilty,  directed  the  prisoner  to  enter 
into  recognizances  to  keep  the  peace  to- 
wards complainant. 

*  3  W.  R.,  p.  33 
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place,  it  was  held  that  he  was  competent  to  apprehend 
any  of  the  members  of  such  unlawful  assembly  ;  and  a 


By  the  provisions  of  Chapter  XVIII.  of 
the  Code  of  Criminal  Procedure,  the  Ma- 
gistrate had  jurisdiction  to  pass  this  order.  v.  „ 
The  order  was  quite  distinct  from  that  Sect.on  225  of  the  Penal  Code, 
by  which  the  Magistrate  found  the  prisoner 
guilty  of  a  particular  breach  of  the  peace 
complained  of,  and,  when  the  Judge  affirmed 
the  finding  and,  sentence  of  the  Magistrate 


person  who  rescued  the  party  apprehended  was  convicted 
of  rescuing  from  lawful  custody  within  the  meaning  of 


Phear,  J . — I  see  no  good  reason  for  in- 
terfering with  the  conviction  in  this  case. 


The  prisoners   have  been  convicted,  .first, 
in  the  matter  of  the  offence,  he  had  no  juris-  j  0f  rescuing  a   person  from   lawful   custody 


diction    to  disturb    the   order    calling    for 
penal  recognizances 


within  the  scope  of  Section  225  of  the 
Indian  Penal  Code ;  and,  secondly,  of  using 
criminal   force    to    deter   a   public   servant 


posed  by  my  learned  colleague     I   h.nk  the  ,  g  y 

Magistrate  had  full  power  under  the    pro- ,  "lca"»"B  v  000 > 

visions  of  the  Section  referred  to  by  my  Firstj  it  is  objected  that  that  which  was 
learned  colleague  to  direct  the  prisoner  to  on\y  one  an(j  trje  same  criminal  act  has 
enter  into  recognizances  for  keeping  the  ^een  made  by  the  Lower  Courts  to  constitute 
peace,  and  the  evidence  upon  which  the  tw0  different  offences  ;  that,  in  truth,  the  use 
conviction  is  based  is  sufficient  to  show  ,  0f  crjminai  force  to  deter  a  public  servant 
that  he  had  exercised  that  power  rightly.  ;  from  t^e  execution  of  his  duty  was  nothing 
The  Judge  does  not  disbelieve  this  evidence,  other  than  the  rescuing  by  force  of  which 
and  I  do  not,  therefore,  think  that  he  was  the  prisoners  have  been  found  guilty  under 
justified  in  reversing  the  order  of  the  Magis-  !  Section  225. 
trate  in  the  matter  of  the  recognizances. 
The    dispute    was    about    a   haut,  and  the        I  do  not  intend  to  express  an  opinion  now 


evidence  for  the  prosecution  discloses  facts 
and    circumstances  from   which   it  can  be 


whether  or  not,  if  this  were  so,  still  the  con- 
viction for  two  offences  might  not  be  good. 


reasonably  inferred  that  a  further  breach  Unquestionably  the  rescue  is  a  totally  differ- 
of  the  peace  is  likely  to  take  place.  The  ent  offence  in  all  its  bearings  from  the  per- 
Judge  is  wrong  in  law  in  thinking  that  sonal  assault,  which  might  or  might  not  be 
there  was  no  such  evidence,  when  the  |  an  ingredient  in  the  transaction.  But  here 
evidence  which  he  has  himself  believed  is    I   find   that   the    Judge    convicts    the  pri- 


quite  sufficient  for  the  purpose. 


The  17th  May  1870. 
Present : 


soners  of  rescuing  a  person  from  the  cus- 
tody of  one  officer,  and  of  the  use  of  cri- 
minal force  towards  another  officer  for  the 
purpose  of  deterring  the  latter  from  the 
proper  performance  of  his  duty.  It  appears 
to  me  that,  this  being  so,  the  objection  based 
upon  the  ground  of  the  double  conviction 
and  the  double  sentence  disappears. 


The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mttter,  Judges. 


But  then  it  is  said  that  the  person  rescued 
was  not  in  the  lawful  custody  of  any  person 
authorized  by  law  to  arrest  and  detain  him. 
The  first  clause  of  the  petition  embodies  this 
Unlawful  assembly— Police-officer— Lawful  cus-    objection   thus:   "Baboo  Heera  Lall  Moo- 
tody— Section  225,   Penal  Code— Act   V.  of  |  «  kerjee,  the  complainant,  was  an  officer  at- 

"  tached  to'the  Court  of  the  Deputy  Magis- 


186 1. 


Criminal  Revisional  Jurisdiction. 

The  Queen  versus  Assan  Shurreff  and  others, 

Petitioners. 

Mr.  G.  C.  Paul  and  Baboo  Kalee  Mohun 
Dass  for  Petitioners. 

Where  a  police-officer  duly  appointed  under  Act  V.  of 


"  trate  of  Madaripore,  and  not  an  officer  in 
"  charge  of  the  Police  Station  of  Basir  Haut, 
"a  police-outpost  within  the  jurisdiction  of 
'"which  the  unlawful  assembly  is  said  to 
"  have  taken  place.  The  Baboo  was  neither 
"  in  charge  of  the  Police  Station  of  Madari- 
"  pore,  of  which  Basir  Haut  was  an  outpost, 
"and,  therefore,  under  Section  103  of  the 
"Criminal  Procedure  Code,  he  could  only 


1861  was  engaged  in  the  discharge  of  his  duty  as  such  1  "  reP?rt    ©P  his    information    to    (be   proper 
police-officer  at  a  time  when  an  unlawful  assembly  took     "  police-officer,  and  not   proceed  nim self  to 
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command  the  unlawful  assemby  to  dis- 
perse, as  that  duty  can,  under  Section  in 
of  the  Criminal  Procedure  Code,  be  done 
only  by  a  Magistrate  or  an  officer  in  charge 
of  a  Police  Station,  neither  of  which  Baboo 
Heera  Lall  was.  Cherag  Ali  was,  therefore, 
not  in  any  custody  in  which  that  person 
was  lawfully  detained  within  the  meaning 
of  Section  225,  nor  was  Jadub  Constable, 
who  accompanied  Baboo  Heera  Lall  in 
investigating  the  case,  doing  or  attempt- 
ing to  do  anything  in  the  lawful  discharge 
of  his  duties  as  such  public  servant  with- 
in the  meaning  of  Section  353,  Indian 
Penal  Code.  The  whole  case  has,  therefore, 
been  conceived  through  mistake  of  law, 
and,  as  such,  the  order  of  the  learned 
Judge  of  the  Court  below  cannot  stand." 

Now,  it  is  conceded  that  Baboo  Heera 
Lall  was  a  police-officer  belonging  to  the 
Police  Force  of  Bengal  which  is  embodied 
under  Act  V.  of  1861 ;  and  the  22nd  Section 
of  that  Act  says  :  "  Every  police-officer 
"shall,  for  all  the  purposes  in  this  Act  con- 
tained, be  considered  to  be  always  on  duty, 
"and  may  at  any  time  be  employed  as  a 
"police-officer  in  any  part  of  the  general 
"police  oistrict."  If,  therefore,  Baboo  Heera 
Lall  Mookerjee  was,  at  the  trme  of  this  oc- 
currence, employed  as  a  police-officer,  he  was 
undoubtedly,  when  the  occurrence  took  place, 
in  the  execution  of  his  duty  as  a  member 
of  the  Bengal  Police.  But  we  have  nothing 
whatever  before  us  to  show  that  he  was  not 
so  employed.  It  appears  that  he  was  within 
what  is  curiously  termed  the  jurisdiction 
of  the  outpost  of  Basir  Ilaut  engaged  in 
the  "  investigation"  of  another  case. 

There  is  certainly  nothing  apparent  on 
the  record  brought  up  before  us  to  the  effect 
that  he,  being  a  police-officer  of  the  Bengal 
force,  was  not  properly  employed  in  this 
"outpost  jurisdiction,"'  but  the  very  state- 
ment made  in  the  petition  itself  goes  a  long 
way  in  showing  that  he  was  so  employed. 
If  he  was  vested  with  the  functions  of  a 
police-officer  at  the  time  of  which  he 
speaks,  then  I  think  nothing  can  be  clearer 
than  that  the  facts  which  he  states  he  saw 
take  place— if  they  were  by  the  Court  believed 
to  be  facts— not  only  justified  him  in  acting 
as  a  peace-officer,  but  in  the  interests  of  the 
public  demanded  that  he  should  do  so. 

He  states  that  a  large  number  of  men  armed 
with'  lattees  and  deadly  weapons  sprang 
to  their  feet  when  he  made  his  appearance, 
seized  their  lattees,  called  out,  "  Mar  !  marl " 


and   certainly  made   demonstrations   of  at- 
tacking him.     If  this  is  not  an  overt  act  of, 
breaking  the  public  peace,  I  do  not  knois 
what  is. 

Unquestionably  the  most  violent  acts  of 
force  are  capable  of  being  justified  by  cir- 
cumstances which  might  be  imagined  for 
the  purpose.  But  it  is  not  suggested,  so  fir 
as  I  can  see,  from  the  first  to  the  last  ia 
this  case,  that  there  was  anything  which 
could,  in  law,  justify  such  violence  of  attack 
on  an  individual  in  the  situation  of  Baboo 
Heera  Lall  Mookerjee,  whether  he  were  a 
police-officer  or  a  private  person.  It  is  not 
suggested  that  this  violent  action  was  ne- 
cessary for  the  defence  of  personal  liberty 
improperly  menaced.  There  was  no  pro- 
perty imperilled  which  this  was  an  effort 
to  preserve ;  nor  is  there  anything  apparent 
in  what  has  fallen  from  the  Counsel  who 
addressed  the  Court  oh  behalf  of  the  peti- 
tioner which  could  give  any  honest  com- 
plexion to  that  outrageous  act,  that  demon- 
stration in  breach  of  the  peace. 

One  of  the  learned  Counsel  for  the  pri- 
soners said  Baboo  Heera  Lall  Mookerjee 
might,  as  a  private  individual,  have  appre- 
hended the  prisoners.  I  am  disposed  to 
think  so  too,  and  if  it  was  his  duty  as  a 
peaceful  individual  to  do  what  he  could  do 
to  prevent  a  breach  of  the  peace,  certainly 
it  was  more  incumbent  on  him  as  an  acthe 
member  of  the  Bengal  Police  to  do  so 
while  he  was  actually  on  the  spot  in  his 
official  capacity  employed,  as  the  petitioner 
says,  in  the  investigation  of  another  case. 

I  cannot  say  that  I  have  the  smallest  doubt 
that  there*  was  ample  evidence  in  this  case 
to  support  the  finding  to  which  the  Lower 
Courts  have  come,  namely,  that  the  appre- 
hension of  Cherag  Ali  by  Heera  Lall  was 
an  act  done  in  the  execution  of  his  dutr, 
and  that  that  act  was  fully  justified  by  the 
circumstances. 

No  doubt,  as  I  have  said  already,  other 
evidence  and  other  facts  might  conceivably 
have  been  introduced  to  show  that  the  ap- 
prehension was  unlawful  and  the  rescue 
justifiable.  All  I  say  is  that,  on  this  appli- 
cation for  revision,  it  seems  to  me  that  there 
is  ample  evidence  to  justify  the  conviction 
by  the  Courts  below,  and  there  is  no  ground 
shown  why  we  should  disturb  it. 

The  application  is  therefore  rejected. 

Milter,  y. — I  entirely  concur. 
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The  20th  May  1870. 
Present  : 


The  Hon'blc  L.  S.  Jackson  and  F.  A.  Glover, 

fudges. 

Criminal    misappropriation — Public    servant — 
Section  409,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Ram  Dhun  Dey. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  fudge  of  Jessore,  on  a 
charge  of  criminal  breach  of  trust  by 
a  public  servant. 

Jlfr.   G.   Gregory  and  Baboo  Bungs  heed hur 
Sein  for  the  Prisoner. 

Section  409  of  the  Penal  Code  does  not  limit  the 
mode  in  which  a  trust  arises,  whether  by  specific  order 
or  by  reason  of  its  being  part  of  the  proper  duty  of  a 
public  functionary*  Where,  therefore,  it  was  proved  that 
the  Head  Clerk  of  an  office  entrusted  the  management 
of  stamps  with  the  knowledge  and  sanction  of  his  su- 
periors to  one  of  his  assistants,  the  latter  was  held  to 
be  guilty  of  criminal  misappropriation  by  a  public 
servant,  within  the  meaning  of  Section  409,  when  he 
made  away  with  the  stamps. 

Jackson,  J. — Mr.  Gregory,  who  is  for  the 
prisoner  in  this  case,  has  contended,  in  the 
first  place,  that  the  evidence  is  not  sufficient 
for  conviction ;  in  the  next  place,  that  the 
prisoner's  offence,  if  any,  is  not  that  de- 
scribed in  the  409th  Section  of  the  Penal 
Code,  but  some  other  offence ;  and,  in  the 
last  place,  supposing  the  conviction  to  be 
valid,  the  punishment  is  excessive. 

It  appears  to  me  in  this  case  that  the 
evidence  against  the  prisoner  consisted,  not 
merely  of  the  disappearance  of  various  stamps 
which  had  been  entrusted  to  him,  and  the 
deficiency  of  Tunds  which  ought  to  have 
been  in  the  prisoner's  possession  ;  but  also  on 
his  own  admissions  it  appears  to  my  mind 
clearly  established  that  the  prisoner,  in  his 
capacity  of  Nazir  of  the  Khoolnah  Sub- 
divisional  Court's  Office,  was  entrusted  with 
certain  stamps,  the  property  of  Government, 
and  that  he  committed  criminal  breach  of 
trust  in  respect  of  that  property. 

Then  Mr.  Gregory  contends  that  this  is 
not  an  offence  under  Section  409.  The 
argument  is  that  these  stamps  were  in  the 
custody  of  the  Head  Clerk,  and  that  any 
custody  which  may  be  established  in  respect 
of  these  stamps  against  the  prisoner  was  not 
a  custody  which  he  held  in  his  capacity  of 
a  public  servant,  but  merely  the  result  of  a 
private  arrangement  between  the    prisoner 


and  the  Head  Clerk,  and  that,  consequently, 
if  the  prisoner  did,  in  that  state  of  things, 
make  away  with  these  stamps,  he  may  have 
committed  criminal  breach  of  trust,  or  he 
may  have  stolen  the  money  or  defrauded  the 
Head  Clerk,  but  cannot  be  convicted  under 
Section  409.  The  basis  of  this  argument 
of  Mr.  Gregory  is  that,  in  his  view  of  the 
case,  there  was  no  order  of  any  superior 
officer  by  which  the  care  of  stamps  was 
formally  defined  to  be  a  duty  of  the  prisoner. 
He  therefore  considers  that  the  prisoner  was 
not,  in  the  yiew  of  the  law,  in  charge  of  the 
stamps. 

It  is  quite  clear  from  the  evidence  of 
the  Collector,  the  Deputy  Collector,  and  the 
Head  Clerk,  that  the  arrangement  by  which 
a  certain  portion  of  the  stamps  in  the 
jChoolnah  Sub-divisional  Treasury  remained 
in  the  hands  and  under  the  control  of  the 
prisoner  was  perfectly  known  and  sanction- 
ed by  superior  authority.  But,  whether 
that  was  so  or  not,  it  is  equally  clear  that 
the  prisoner  had  charge  of  those  stamps 
qua  Nazir,  and  as  such  (and  therefore  in 
his  capacity  of  public  servant)  he  divided 
with  the  Head  Clerk  the  care  of  the  stamps 
in  the  Sub-divisional  Court's  Office ;  and 
Section  409  is  far  from  limiting  the  mode 
in  which  a  trust  arises,  whether  by  specific 
order  or  by  reason  of  its  being  part  of  the 
proper  duty  of  a  public  functionary.  The 
words  are,  "  Whoever  being  in  any  manner 
entrusted  with  property.''  The  prisoner, 
therefore,  was  in  a  certain  manner  entrusted 
with  property  in  his  capacity  of  a  public 
servant,  and  being  so  entrusted  he  committed 
criminal  breach  of  trust,  and  came,  there- 
fore, most  fully  within  the  terms  of  Section 
409. 

The  only  question  that  remains  is  his 
being  over-severely  dealt  with.  This  officer 
is  a  person  in  a  respectable  class  in  life,  and 
has  presumably  received  a  sufficient  educa- 
tion to  qualify  him  to  hold  this  office,  of 
which  the  emoluments  may  not  be  very 
large,  but  are  sufficient  to  support  him  in 
comfort,  and  give  him  influence  and  position 
in  native  societv.  He  was  entrusted  with 
valuable  property,  and  held  an  important 
office,  and  if  a  person  in  that  position  com- 
mits such  a  series  of  offences  as  have  been 
proved  against  the  prisoner,  it  appears  to 
me  that  the  sentence  of  five  years'  rigorous 
imprisonment  and  fine  is  by  no  means  be- 
yond his  deserts.  I  think  the  conviction 
and  sentence  must  be  affirmed. 

Glover,  J>—\  am  of  the  same  opinion, 
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The  28th  May  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Procedure— Sessions  Court— Appeal— Irregula- 
rity—High   Courts— Sections   404  and   426, 
Code  of  Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 

Gour  Mohun  Ghose 
•  versus 

Mohindro  Nath  Chatterjee. 

Baboo  Amarendro  Nalh  Chatterjee  for  the 

Prosecution. 

Mr.  Montriou  and  Baboo  Ishore  Chunder 
Chttckerbutty  for  the  Prisoner. 

An  accused,  charged  with  voluntarily  causing  hurt  and 
with  abetment  of  that  offence,  was  acquitted  by  the 
Magistrate  of  the  former  offence,  and  convicted  of  the 
latter.  On  appeal  to  the  Sessions  Judge,  that  officer, 
professing  to  act  under  Section  426  of  the  Code  of  Cri- 
minal Procedure,  convicted  the  accused  of  causing  hurt, 
and  acquitted  him  of  the  abetment. 

Semble  {Phear,  J.)  that  Section  426  is  in  its  terms 
confined  in  its  operation  to  cases  where  error  or  defect 
either  in  the  charge  or  in  the  proceedings  is  the  founda- 
tion on  which  the  alteration  of  the  finding  or  sentence  is 
brought;  and  Che  finding  a  prisoner  guilty  without 
evidence  upon  one  charge,  and  acquitting  him  of  another 
charge,  against  which  the  evidence  is  really  directed,  is 
not  an  error  or  defect  in  the  charge  or  in  the  proceedings. 

Held  (by  Mitter,  J.)  that  as  the  prisoner  appealed  to 
the  Sessions  Judge  on  the  ground  that  the  evidence  did 
not  warrant  his  conviction,  and  not  on  the  ground  of 
any  error  or  defect  in  the  charge  or  proceedings,  Section 
436  did  not  apply,  and  the  Sessions  Judge  was  not  com-' 
petent  under  that  Section  to  convict  the  prisoner  of  an 
offence  of  which  he  had  been  acquitted  by  the  Magis- 
trate. 

Held  (by  Phear,  J.)t  on  a  consideration  of  the  evi- 
dence, that  there  was  riot  sufficient  evidence  on  the  record 
to  support  the  conviction  of  the  accused  on  either  of  the 
charges  laid  against  him. 


Quaere  (by  Mitter,  J.)  whether  the  High  Court, 
as  a  Court  of  revision  under  Section  404  of  the  Code 
of  Criminal   Procedure,  can   enter  into  the  queste? 
whether  the  view  of  the  evidence  taken  by  the  Lame 
Appellate  Court  is  correct  or  not  ? 

Phear,  J. — In  this  case  the  record 
been  brought  up  before  us  on  an  application 
for  revision,  and  we  are  asked  to  quash  the 
conviction  substantially,  on  the  ground  ths2 
there  was  no  legal  evidence  upon  which  the 
conviction  could  properly  be  made  to  rest. 

The  case  came  before  the  Sessions  Judge 
on  appeal,  and   the  Judge   was   clearly  at 
opinion  that  the  evidence  did   not  suppct 
the   conviction   which  the    first    Court   had 
made.     He  thought,  however,  that  the  evidence 
did  establish  the  offence  laid  in  the  alternate 
charge,  and,  inasmuch   as  the   punishment 
which  had  been  awarded  was  not  an  impro, 
per  punishment  for  that  offence,  he  alio**, 
the  conviction  to   stand.     I  must   add 
this  is  my  interpretation  of  what  the  Sess 
Judge  in  effect  did,  for  he  states  in  his  ju< 
ment   that  the   conviction   will    be    held  i* 
be  for  the  offence  of  causing  hurt. 

The  Judge  acted,  as  he  says  under, 
provisions  of  Section  426,  Criminal 
cedure  Code,  which  runs  thus :  "  No  findi 
"or  sentence  passed  by  a  Court  of  com 
"tent  jurisdiction  shall  be  reversed  or  al~" 
"  tered  on  .appeal  or  revision  on  account  of 
"any  error  or  defect  either  in  the  charge 
"or  in  the  proceeding  or  trial,  unless  the  ac- 
"cused  person  shall  have  been  sentenced 
"to  a  larger  amount  of  punishment  than 
"  could  be  awarded  for  the  offence  of  which, 
"in  the  judgment  of  the  Appellate  Court, 
"the  accused  person  ought,  upon  the  evi- 
dence, to  have  been  found  guilty." 

It  appears  to  me  that,  under  that  Section, 
supposing  that  Section  to  apply,  the  learned 
Judge,  being  of  opinion  that  the  prisoner 
ought  to  have  been  .found  guilty  of  an 
offence  other  than  that  of  which  he  was  reallf 
found  guilty,  had  no  power  to  alter  either 
the  finding  or  sentence,  and  ought,  therefore, 
to  have  confined  himself  simply  to  dismissing 
the  appeal.  I  take  it,  therefore,  that,  in 
law,  that  is  the  effect  of  his  judgment. 

Mr.  Montriou  for  the  prisoner  has  argued 
very  forcibly  that,  inasmuch  as  the  prisoner 
had  been  substantially,  though  not  in  express 
terms,  acquitted  by  the  first  Court  of  the 
offence  of  which  the  Sessions  Judge  con- 
sidered the  evidence  to  prove  him  to  be 
guilty,  therefore,  even  under  Section  436,  the 
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Lower  Appellate  Court    could   not   rightly  |  said,   I   don't  think  that,   on   the  facts  of 
allow  the  conviction  to  stand,  for  obviously    lnis  case,  I  am  obliged  to  give  a  judicial 
the  result  of  doing  so  would  be,  at  any  rate,    opinion  wiih  regard  to  this  point, 
so  far  as  the  opinion  of  the  Lower  Appellate 


Court  is  concerned,  that  the  prisoner  would 
be  convicted  and  punished  for  an  offence  of 
which  he  had  been  acquitted  by  the  first 
Court,  and  thus  the  prosecutor  would  indi- 
rectly obtain  all  the  advantage  of  a  successful' 
appeal  against  an  acquittal,  notwithstanding 
that  the  Criminal  Procedure  Code  express- 
ly forbids  an  appeal  in  such  case. 

It  appears  to  mc  that  this  argument  is 
very  strong,  but,  having  regard  to  the  matter 
on  this  record,  I  do  not  find  it  necessary  to 
pass  a  judicial  opinion  upon  it. 


The  prisoner  stands  convicted  of  a  charge 
which  there  is  no  evidence,  according  to  the 
judgment  of  the  Appellate  Court,  to  support, 
and  in  that  judgment  so  far  I  entirely  con- 
cur. 

It  is  clear,  on  looking  through  the  deposi- 
tions, that,  if  the  witnesses  are  to  be  believed 
at  all,  the  offence  committed  by  the  prisoner 
was  an  assault  on  the  prosecutor  with  his 
(the  prisoner's)  own  hand.  There  is  literally 
no  evidence  to  support  the  second  charge 
of  abetment ;  therefore,  the  record  being  now 
before  us  on  revision,  and  it  appearing  there- 
from that  the  prisoner*  has  been  acquitted  of 
the  assault  and  convicted  of  the  abetment, 
I  think  there  is  such  an  error  on  the  record 


During    the    discussion    of    the    case,    I 
threw    it    out    as    the    inclination    of    my 
opinion  that  this  Section  is  in  terms  confined 
in  its  operation  to    the  cases  where    error    as  t0  viliate  the  conviction,  and  such  that 
or   defect,  either  in  the  charge  or  in  the    we  0USbt  t0  reverse  that  conviction,  unless 

Section    426    intervenes,    and    we    are    of 

opinion  that  the  evidence  makes  out  that  the 
accused  person  ought  to  have  been  found 
guilty  of  another  offence  for  which  the  sen- 
tence passed  is  appropriate. 


proceedings,  is  the  foundation  on  which  the 
alteration  of  the  finding  or  sentence  is 
sought,  and  I  still  feel  very  great  difficulty 
in  coming  to  the  conclusion  that  the  find- 
ing a  prisoner  guilty  without  evidence 
upon  one  charge  and  acquitting  him  of 
another  charge  to  which  the  evidence  is 
really  directed  (that  which  has  happened 
here)  is  either  an  error  or  defect  in  the  charge 
or  in  the  proceedings. 

It  appears  to  me  to  be  an  error  in  the  exer- 
cise of  judicial  discretion,  and  I  could  not 
bring  myself  without  more  consideration  than 
I  have  been  able  to  give  to  this  case,  to  say 
that  an  error  of  that  kind,  when  the  proceed- 
ings  are  otherwise  regular,  is  covered  by  the 
words  of  this  Section.  I  believe,  how- 
ever, there  is  no  doubt  that  some  Division 
Benches  of  this  Court,  and  certainly  some 
of  the  other  High  Courts  in  India,  have 
given  a  larger  construction  to  the  words 
of  this   Section.    But,   as   I   have   already 

Vol.  XIII. 


Now,  on  looking  into  this  evidence  (as- 
suming that  Section  426  applies),  I  think 
that  it  is  entirely  unworthy  of  credit,  and 
it  appears  to  me  also  not  difficult  to  discover 
how  the  first  Court  came  to  this,  at  first 
sight,  extraordinary  conclusion,  namely,  that, 
notwithstanding  the  testimony  of  the  eye- 
witnesses, it  was  safer  to  find  the  prisoner 
guilty  of  abetment  than,  to  find  him  guilty 
of  the  actual  assault. 

There  are  only  three  witnesses  who  speak 
to  the  actual  occurrence,  but  there  are  several 
other  witnesses  who  have  been  allowed  to 
state  what  these  witnesses  had  previously 
told  them  on  the  matter,  and  they  have  also 
brought  several  collateral  facts  before  the 
Court.    It  seems  to  me  quite  clear  from  this 
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evidence  that,  when  the  three  principal  wit- 
nesses first  told  their  story,  they  never  made 
mention  of  Mohindro  Nath  Chatterjee 
having  been  present  at  the  occasion.    The 


Miiier,  y. — I  concur  in  the  order  pro- 
posed by  my  learned  and  honorable  colleague, 
but  I  would  prefer  to  rest  my  judgment  on 
the  ground  that  this  case  is  not  governed  bj 


version  of  the  transaction  which  they  gave  ' tne  provisions  of  Section  426  of  the  Criminal 

to  their  neighbours  was  that  the  assault  was  j  Procedure  Code. 

committed  by  Tahir  Buksh  Caboolee.  and  i      t,,     ^  ..fc.  ..  , .    ,     ._   .    _ 

7  J  '  !      The  petitioner,  Mohindro  Nath  Chatterjee, 

it  was,  I  imagine,  under  the  influence  of  this  ;  and  0ne  Jahlr  Buksh>  a  c^^  ^  ^ 
testimony  that  the  first  Court  considered  j  ^  the  Cantonment  Magi8trate  ^  ^ 
that  it  could  not  safely  find  that  Mohindro ,  rackpore  on  the  fol,owing  charges;  ^^ 
Nath  Chatterjee  was  actually  present  at  the    first>  that  they  had  voIuntarily  ^^  hnrt. 


assault. 

Without  going  further  into  the  details  of 
their  depositions,  I  will  at  once  state  that  I 
feel  the  evidence  to  be  utterly  untrustwor- 
thy with  regard  to  this  point.  The  first 
Court  certainly  disbelieved  the  evidence  of 
the  three  women  with  respect  to  the  assault 


and,  secondly,  that  he,  Mohindro  Nath,  had 

« 

abetted  the  commission  of  that  offence. 


The  evidence  for  the  prosecution  went  ta  . 
show  that  the  blow  which  caused  the  hurt 
had  been  struck  by  the  prisoner  Mohindro 
Nath  himself. 


\ 


The  Cantonment  Magistrate  was  of  opi- 

being  committed  by  the  hand  of  Mohindro  .  n:nn  tu^   *u-         j 

'  I  n»on  that   this  evidence  was  not  worthy  of 

Nath  Chatterjee,  and  I  think  the  first  Court ;  ^re%AU     u. ,  •    .    j    c     ,      . 

I  credit.     But,  instead  of  releasing  the  prison- 


was  right. 

I  therefore  agree  with  the  Appellate 
Court  that  there  was  no  evidence  upon 
which  the  prisoner  could  be  found  guilty  of 
the  offence  of  which  he  was,  in  fact,  found 
guilty,  and  I  also  agree  with  the  first  Court 
that  the  evidence  which  meant  to  support 
the  other  charge  ought  not  to  be  believed. 
It  follows,  therefore,  that,  even  if  this  case 
falls  within  the  scope  of  Section  426,  there 
exists  no  ground  upon  which  the  conviction 
can  be  upheld.  Consequently,  the  conviction 
must  be  quashed,  and,  as  the  prisoner  is  out 
on  bail,  the  bail-bond  or  other  security  must 
be  cancelled. 


er  then  and  there,  as  he  ought  to  have  dace 
upon  this  view  of  the  evidence,  the  Canton- 
ment  Magistrate  went  upon  some  conjectural 
grounds  set  forth  in  his  judgment  to  find 
the  Caboolee  guilty  of  the  offence  of  volun- 
tarily causing  hurt  to  Gour  Mohun  Gbose, 
and  the  petitioner  Mohindro  Nath  of  having 
abetted  the  commission  of  that  offence. 

Against  this  decision,  both  the  prisoners 
appealed  to  the  Sessions  Judge  of  the  24- 
Pergunnahs,  the  ground  of  appeal  in  both 
cases  being  that  there  was  no  evidence 
to  support  the  conviction  of  the  prisoners 
on  the  charges  of  which  they  had  been  re- 
spectively convicted. 
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The  Sessions  Judge  has  acquitted  the  Ca- 
boolee  on  the  ground  that  there  is  no  evi- 
dence to  prove  that  the  Caboolee  had  caused 
the  hurt  complained  of.  With  reference  to 
Mohindro  Nath  Chatterjee,  the  Sessions 
Judge  was  of  opinion  that  the  evidence  on 
the  record  was  sufficient  to  prove  that  he 
had  struck  the  blow  by  which  the  hurt  was 
caused,  and,  being  of  that  opinion,  the  Ses- 
sions Judge  has  refused  to  interfere  with  the 
sentence  passed  on  Mohindro  Nath  under 
Section  426. 

I  am  not  quite  prepared  to  say  whether  this 
Court,  sitting  as  a  Court  of  revision  under  Sec- 
tion 404,  has  any  right  to  enter  into  the  ques- 
tion whether  the  view  of  the  evidence  taken 
by  the  Lower  Appellate  Court  is  correct  or 
not.  But  I  express  no  opinion  on  this  point, 
because  I  think  that  the  application  of 
Section  426  to  this  case  by  the  Sessions 
Judge  was  not  legal. 

It  has  been  contended  before  us  that,  al- 
though the  Cantonment  Magistrate  of  Bar- 
rackpore  disbelieved  the  evidence  of  the 
witnesses  for  the  prosecution,  no  formal  ver- 
dict of  an  acquittal  has  been  recorded  by 
him  in  favor  of  Mohindro  Nath  on  the  first 
charge,  namely,  that  he,  Mohindro  Nath,  had 
voluntarily  caused  hurt  to  Gour  Mohun 
Ghose.  This  circumstance  does  not,  in  my 
opinion,  affect  the  case  one  way  or  the  other. 
If  the  Magistrate  was  of  opinion  that  the  evi- 
dence'against  the  prisoners  was  not  sufficient 
to  support  the  charge,  he  was  legally  bound  to 
record  a  verdict  of  acquittal.    But  his  omis- 


sion to  do  so  cannot  affeft  the  interests  of 
the  prisoner  in  any  manner  whatever.  This 
point  has  been  ruled  by  a  Full  Bench  of  this 
Court  in  the  case  of  the  Queen  versus  Toyab 
Sheikh,  reported  in  page  2,  Volume  5,  Weekly 
Reporter,  Criminal  Rulings.  In  that  case  the 
prisoner  was  tried  by  the  Sessions  Judge  for 
two  distinft  offences,  namely,  for  the  offence 
of  murder  as  well  as  for  culpable  homicide 
not  amounting  to  murder.  The  Sessions 
Judge  convi&ed  the  prisoner  of  the  last 
offence,  and  it  was  held  by  this  Court  that, 
although  a  formal  verdift  of  acquittal  had 
not  been  recorded  as  to  the  offence  of  murder, 
!  the  Sessions  Judge  had  substantially  acquit- 
ted the  prisoner  of  that  offence. 

It  being  clear,  therefore,  that  the  Magis- 
trate had  substantially  acquitted  the  prisoner 
of  the  offence  of  causing  hurt  to  Gour 
Mohun,  we  will  now  proceed  to  see  whether 
Seftion  426  applies  to  this  case.  The  words 
of  that  Seftion  have  already  been  quoted  by 
my  learned  and  honorable  colleague,  and,  so 
far  as  I  can  understand  them,  I  am  bound  to 
say  that  they  have  no  bearing  upon  this  case. 

The  prisoner  did  not  appeal  to  the  Ses- 
sions Judge  on  the  ground  that  there  was 
"  any  error  or  defect  in  the  charge,"  or  that 
of  any  irregularity  in  the  proceedings  held 
at  the  trial.  If  he  had  done  so,  the  Sessions 
Judge  might, under Seftion  426,have  declined 
to  interfere,  if  he  found  from  the  record  that 
the  punishment  awarded  by  the  Magistrate 
was  not  an  improper  punishment  for  the 
offence  of  which  the  accused  person  ought 
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to  have  been  convi&ed.  But,  if  he  found 
that  there  was  no  evidence  to  support  the 
charge  of  abetment,  which  was  the  only 
charge  of  which  the  prisoners  had  been  con- 
vi&ed  by  the  Magistrate,  the  Sessions  Judge 
should  have  set  aside  the  convi&ion,  and 
acquitted  the  prisoners.  There  was  no  error 
or  defect  in  the  charge,  and  consequently 
the  prisoners  did  not  complain  of  any.  The 
proceedings  had  been  conducted  regularly 
throughout,  and  consequently  the  prisoners 
did  not  and  could  not  complain  of  any  irregu- 
larity in  those  proceedings. 

But  the  prisoner  had  a  substantial  ground 
of  complaint,  namely,  that  the  offence  of 
which  he  had  been  convi&ed  was  not  sup- 
ported by.  any  evidence  on  the  record,  and 
the  Sessions  Judge  himself  admits  that  this 
ground  was  valid.  To  allow  the  Sessions 
Judge  in  a  case  of  this  description  to  exer- 
cise the  discretion  vested  in  him  by  Section 
426  would  be  to  a&  direttly  contrary  to  the 
provisions  of  Seftion  407. 

That  Se&lon  says  that  there  shall  be  no 
appeal  against  a  judgment  of  acquittal,  and  the 


appeal,  in  the  present  case,  being  restricted 
to  a  judgment  of  conviction  for  a  particular 
offence,  all  that  the  Sessions  Judge  had  to 
do  was  to  see  whether  that  conviction  was 
supported  by  the  evidence  or  not,  for  he  had 
no  power  to  enquire  whether  the  prisoner 
had  been  properly  or  improperly  acquitted 
of  the  other  charge  for  which  he  was  tried 
by  the  Magistrate. 

I  do  not  think  that  the  provisions  of  Sec- 
tion 426  were  ever  intended  by  the  Legis- 
lature to  override  that  great  principle  of 
criminal  jurisprudence  which  says  that  no 
man's  life  or  liberty  ought  to  be  jeopardized 
twice  for  the  same  offence.  In  the  Full 
Bench  case  already  cited  by  me,  it  has  been 
held  that  this  Court  has  no  power,  either  as 
a  Court  of  revision  or  as  a  Court  of  ap- 
peal, to  convict  a  prisoner  of  an  offence  for 
which  he  has  been  already  tried  and  acquit- 
ted by  a  Court  of  competent  jurisdiction: 
and  I  do  not  think  that  the  Sessions  Judge 
had  any  power  to  do  that  indirectly  which 
he  is  not  competent  to  do  directly  according 
to  the  principle  laid  down  in  that  case. 
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Confession—Plea  of  guilty  suggested  by  the 
Sessions  Judge — Sections  146  and  362  of  the 
Code  of  Criminal  Procedure. 


Extract  (para.  2)  from  Letter  No.  120, 
dated  the  28th  January  1S70,  from  the 
Registrar  of  the  High  Court  <f  Judicature 
at  Fori  Wiltiam  in  Bengal,  to  the  Subor- 
dinate Judge  of  Midnapore. 


Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Your  abstract  in  the  case  of  Sreemotee 
Mongoli   (3,   Statement  4)   sets  forth   that 
"the   Court   informed  the  prisoner  that,  if 
she  thought  proper  to  plead  guilty,  the  sentence 
would  be  lighter."    This,  the  Court  observe, 
was  a  very  serious  error  on  your  part.     Your 
duty  under   Section   362   of  the  Code  of 
Criminal  Procedure  was  simply  to  ask  the 
prisoner  whether  she  was  guilty  of  the  offence 
charged  against  her,  or  claimed  to  be  tried. 
You  had  no  right  to  hold  out  any  hopes  to 
the  prisoner  to  induce  her  to  confess.    In 
English  Courts  of  Justice,  the  confession  of 
an  accused  person  is  not  admissible  in  evi- 
dence against   him    if  it  was   obtained   in 
consequence  of  any  inducement  held  out 
to  him.    The  146th  Section  of  the  Code  of 
Criminal   Procedure   prohibits   all    persons 


from  offering  any  inducement  by  threat  or 
promise,  or  otherwise,  to  make. any  disclosure 
or  confession.  I  am  to  request  that  the 
papers  be  submitted,  in  order  that  the  ques- 
tion may  be  determined  whether  the  convic- 
tion based  on  such  plea  of  guilty  should  not 
be  quashed.  You  were  wrong  also  in  sug- 
gesting that  the  sentence  should  be  mitigated 
if  the  prisoner  confessed.  If  the  prisoner 
voluntarily  admits  his  guilt,  it  is  some  sign 
of  penitence,  and  may  lead  to  the  inference 
that  the  person  so  confessing  is  not  a  hardened 
offender ;  but  no  such  inference  arises  from 
a  confession  at  the  suggestion  of  the  Sessions 
Judge. 


Admission  of  offence— Evidence—Section  366, 
Code  of  Criminal  Procedure. 

Extract  (para.  2)  from  Letter  No.  144,  dated 

thejth  February  18 J o,  from  the  Registrar  of 

the    High    Court    of  Judicature  at  Fort 

William  in  Bengal,  to  the  Sessions  Judge  of 

Gya. 

Present: 
The  Hon'ble  L.  S.  Jackson,  Judge. 


With   reference  to  the  abstract*  in  the 

case  of  Sheo  Churn 
Bhogtah  (5,  Statement 
4  for  November), 
I  am  desired  to  ob- 
serve that  the  examin- 
ation of  the  accused, 
when  under  investiga- 
tion as  to  the  offence  for 
which  he  is  being  tried, 
is  alone  admissible  under 
Section  366  of  the  Code 
of  Criminal  Procedure. 
But  an  admission  made 
by  him  before  the  Ma- 
gistrate on  another  oc- 
casion would  probably  be  admissible  in  a 
different  way,  i.  e.f  it  would  have  to  be 
proved  by  the  Magistrate  or  by  some  one  who 
heard  him  make  the  admission. 


•"Two  of  the  prisoners 
at  the  preliminary  inqui- 
ry into  this  case  denied 
their  guilt,  but  they  had, 
on  another  case  investi- 
gated by  the  Magistrate 
a  few  days  before,  con- 
fessed  having  commit- 
ted this  dacoity,  as 
well  as  one  which  was 
then  investigated.  I 
decided  that  the  con- 
fession of  the  prisoners 
during  the  enquiry  in- 
to the  other  case  was 
evidence  against  them 
in  this  case." 
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Murder— Section  391,  Penal  Code. 

Letter  No.  jji,  dated  the  gth  February  1870, 
from  the  Registrar  of  the  High    Court 
of  Judicature  at  Fort  William  in  Bengal, 
to  the  Sessions  fudge  of  Tirhoot. 

Present : 

The  Hon'ble  J.   P.  Norman,   Offg.   Chief 
Justice,  and  the  Hon'ble  E.  Jackson,  Judge. 

In  acknowledging  the  receipt  of  the  Jail 
Delivery  Statements  of  your  district  for  the 
month  of  September  last,  I  am  directed  to 
observe,  with  advertence  to  the  abstract  in  the 
case  of  Mussamut  Dhooknee  (7,  Statement 
4),  that  you  appear  to  have  entirely  over- 
looked the  provisions  of  Section  301  of  the 
Indian  Penal  Code.  The  prisoner  gave  some 
poisoned  rice-water  to  an  old  woman  who 
drank  part  herself,  and  gave  part  to  a  little 
girl,  who  died  from  the  effect  of  the  poison. 
The  offence  of  the  prisoner,  under  Section  301 
of  the  Indian  Penal  Code,  is  murder. 


Corroborative     evidence— Dacoity  —Receiving 
stolen  property— Sections  395  and  4x1,  Penal 

Code. 

Extract  (para.  3)  from  Letter  No.  /jj,  dated 
the  gth  February  18 jo,  from  the  Registrar 
of  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  to  the  Sessions  Judge 
of  Moorshedabad. 


Present : 

The  Hon'ble  J.   P.   Norman,    Offg.  Chief 
Justice,  and  the  Hon'ble  E.  Jackson,  Judge. 

From  the  abstract  statement  in  the 
case  of  Jhoomun  Singh  (7,  Statement  4), 
it  appears  to  the  Court  that  the  accused 
should  on  the  evidence  have  been  found 
guilty  of  dacoity.  One  of  the  dacoits  ad- 
mitted  to  give  evidence,  as  a  witness  depos- 
ed that  the  prisoner  had  been  present  at 
the  dacoity.  A  sutringee,  part  of  the  pro- 
perty plundered,  was  traced  to  the  posses- 
sion of  the  prisoner.  You  say  there  wi* 
no  further  corroboration  of  the  evidence  of 
the  approver,  but  the  corroboration  appears 
to  the  Court  abundantly  sufficient  The  finding 
of  stolen  property  in  the  possession  of  a 
person  who  can  give  no  reasonable  accouat 
of  the  manner  in  which  he  became  possessed 
of  it,  immediately  after  the  commission  of  a 
theft  or  dacoity,  leads  to  one  of  two  inferences 
— either  that  he  received  it  from  the  thieves  or 
dacoits,  or  that  he  himself  was  engaged  in 
the  theft  or  dacoity.  In  the  present  instance, 
there  seems  to  have  been  nothing  to  show 
that  the  prisoner  received  the  sutringee  from 
the  dacoits,  but  there  was  direct  evidence 
that  he  himself  was  with  the  dacoits.  He 
should  have  been  convicted  of  dacoity  under 
Section  395,  Indian  Penal  Code,  and  not  of 
dishonestly  receiving  or  retaining  stolen  pro- 
perty procured  by  the  commission  of  dacoity 
under  Section  411,  Indian  Penal  Code. 

f 
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Admission— Right  of  private  defence. 

Extract  (para*  2)  from  Letter  No.  267, 
dated  2nd  March  t8jo,  from  the  Regis- 
trar  of  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal,  to  the  Sessions 
Judge  of  Sylhet. 

Present  : 
The  Hon'ble  L.  S.  Jackson,^^. 


Registrar  of  the  High  Court  of  Judica- 
ture at  Fort    William  in  Bengal,  to  the 
-Sessions  Judge  of  Shahabad. 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judge. 

With  advertence  to  the  two  heads  of 
charge  against  Dada  Dosadh  and  another 
i  (1,  Statement  4)  under  Sections  39a  and  397 
of  the  Indian  Penal  Code,  the  Court  doubt 
whether  a  prisoner  should  be  separately 
charged  under  Section  397.  That  Section 
does  not  subject  the  accused  to  any  heavier 
punishment  than  that  to  which  he  is  liable 
under  Section  392,  but  limits  the  discretion 
of  the  Court  by  prescribing  a  minimum  of 


I  am  to  observe  that  it  is  doubtful  whe- 
ther the  conviction  in  the  case  of  Mungor 
Nundi  (3,  Statement  4),  so  far  as  it  negatives 
provocation,  or  it  may  be  the  right  or  private 
defence,  can  stand.  The  rule  appears  to 
be  the  same  in  criminal  as  in  civil  cases  i  punishment, 
that  the  whole  of  an  admission  must  be  \ 
taken    together,   and,    unless    that    which  j 

the  prisoner  stated  on  this  head  was  rebutted  '  Charge— Extortion— Grievous  hurt  —  Abetment 

i 

by  other  evidence  (and  there  was  apparently  I        —Additional  charge— Court  of  Session, 
none  other  against  him),  he  was  entitled  to 


the  benefit  of  it.  Under  these  circumstances, 
I  am  to  request  that  you  will  be  so  good 
as  to  forward  the  proceedings  for  the  Court's 
revision. 


Charge— Robbery— Robbery  with  dacoity— Sec- 
tions 39a  and  397,  Penal  Code. 


Extracts  (paras.  2  ands)  from  Letter  No.  314, 
dated  /he  gth  March  i$?o,  from  the  J%e- 
gistrar  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  to  the  Ses- 
sions Judge  of  Purneah. 

Present ; 


The  Hon'ble  L.  S.  Jackson,  Judge. 


2.  With  advertence  to  the  charge  against 
Extract  (para.    2)  from  Letter  No.   269,  |  Munnee  Lall  Jha  (2,  Statement  4),  I  am  to 

dated  the   2nd   March    i#?o,  from    the   observe  that  the  offence  described  in  Section 
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347  of  the  Indian  Penal  Code  is  confinement 
for  the  purpose  of  extortion,  &c;  and,  if  ex- 
tortion is  afterwards  committed,  the  offence 
might  and  ought  to.be  charged  with  the  sepa- 
rate offence,  though  it  would  be  in  the  dis- 
cretion of  the  Judge  to  award  further  punish- 
ment under  the  further  head  of  charge. 

5.  The  charge  against  Shakur  (^.  State- 
ment 4)  should  have  been  "voluntarily  caus- 
ing grievous  hurt  by  dangerous  weapons  or 
means,  Section  326  of  the  Indian  Penal  Code." 
Voluntarily  causing  grievous  hurt  simply  is 
punishable  under  Section  325  of  the  Indian 
Penal  Code.  The  charge  of  abetment  which 
was  apparently  added  by  you  in  colamn  7 
should  have  been  entered  in  column  5.  In 
the  abstract  you  state  that  the  charge  against 
Shakur  "  was  amended  under  Section  244  of 
the  Criminal  Procedure  Code/'  but  it  rather 
appears  that  an  additional  charge  was  framed, 
or  so  it  should  have  been,  if,  indeed,  a  Court 
of  Session  have  the  power  to  frame  an 
additional  charge,  which  is  very  doubtful — 
see  Section  359  of  the  Code  of  Criminal 
.  Procedure.  This  Section  almost  .seems  to 
qualify  the  application  of  Section  244  to  the 
Courts  of  Session. 


cature  at  Fort   William  in  Bengal,  to  the 
Sessions  Judge  of  My  men  sin gh. 


Present : 


The  Hon'ble  L.  S.  Jackson,  Judge. 


5.  The  objection  referred  to  in  the  con- 
cluding para,  of  the  abstract  in  the  case  of 

Peta  (ii,  State- 


"  At  the  commencement  of  the 
trial  an  objection  was  taken  by 
the  vakeel  for  the  prisoner  to  the 
commitment  of  the  prisoner  by 
the  Joint  Magistrate,  on  the 
ground  that  sanction  had  not 
been  obtained  for  a  criminal 
charge  being  laid  against  the 
prisoner,  agreeably  to  the  pro- 
visions of  Section  169  of  the  Pro- 
cedure Code;  but,  as  the  offence 
with  which  the  prisoner  was 
charged  was  one  triable  exclu- 
sively by  the  Court  of  Session, 
the  Court  was  of  opinion  that  the 
Joint  Magistrate,  having  powers 
to  commit  for  trial  before  the 
Court  of  Session,  had  full  au- 
thority for  his  proceedings  in 
the  provisions  of  Section  176,  and 
I  that  the  adoption  of  such  pro- 
I  ceedings  by  him  was  a  sufficient 
sanction  to  satisfy  the  require- 
ments of  Section  169  of  the  Pro- 
cedu re  Code.  The  objection  was 
accordingly  overruled.'1 


ment  4),  margin- 
ally noted,  is 
not  intelligibly 
stated,  as  the 
Joint  Magistrate 
was  the  officer 
before  whom  the 
offence  under 
Section  193  ot 
the  Indian  Penal 
Code  was  com- 
mitted, and  it 
does  not  appear 
that  any  farther 
sanction  was 
necessary  for  the 
entertainment  of 
the  charge  in  the 
Court  of  Ses- 
sion, the  charge 


I; 


being  made  by  the  Joint  Magistrate  himself. 
As  to  its  being  entertained  in  the  Court  of 
the  Joint  Magistrate,  he  evidently  had  given 
his  sanction,  and  it  does  not  appear  how  Sec- 
tion 176  of  the  Code  of  Criminal  Procedure 
bears  upon  the  question. 


Sanction  to  prosecute-Section  176,  Code  of        I2'  The  Court  is  Unable  t0  SCe  ^  b 
Criminal     Procedure-Sessions    numbers- j  meant    by     "Sessions     No.     1,     Ac."     in 

Postponed  trial  'column   1,  Statement  3.    There  should  be 

I  serial  numbers  for  each  Sessions,  as  required 

Extracts  (paras,    j  and  12)  from   Letter  !  by  Circular  Order  No.  7,  dated  the  nth  ifc- 

No.  277 >  dated  23th  March  1870,  from    stant,  and  a  case  not  tried,  but  postponed, 

the  Registrar  of  the  High  Court  of  Judi- 1  would,  of  course,  bear  no  number. 


i9r*3 


Cximfaal 


thi  W1WVV  WQ»f*l, 


£*#«*. 


Wiw»  ft  Bm*6¥#Qfi  breafc*  49wn,  the  Court 
should,  wider  Section  37^  Act  VIII.  of  itio, 
record  a  judgment  of  acquittal,  and  not 
direct  the  Jury  to  return  a  verdict  of  "  not 
guilty," 


JRetter  A'e.  443,  dated  the  8th  April  i8yo, 
from  thi  JRegisJrqr  *f  the  High.  Court  of 
Judicature  at  Fort  WilHam  in  Bengal, 
to  the  Sessions  Judge  of  Falua. 

Frmnt: 

The  Hon'ble  ^  §.  Jackie  Jujge. 

With  advertence  to  your  letter  No.  103, 
dated  the  12th  ultimo,  forwarding  your 
explanation  to  the  Court's  orders  on  the  Jail 
Delivery  Statements  of  your  district  for 
the  month  pf  February  |gjt,  together  *Hh 
the  statement  of  the  case  of  Juggernath 
Singh  in  the  discontinued  form  No.  5, 
I  am  directed  to  observe  that,  if,  as  appears 
to  he  the,  fapt,  you  intended  in  the  ca$e  to 
act  under  the  ppwer  conferred  by  Section 
372  of  the  Cqde  of  Criminal  Procedure 
Amendment  Act,  you  do  not  appear  to  have 
acted  in  precise  conformity  with  the  Sec- 
tion. The  power  is  there  given  to  the 
Court  to  record  a  judgment  of  acquittal, 
and  this  is  the  course  which  ought  to  be 

taken,  and  pot  to  direct  the  Jury  to  return 

a  verdict  of  "  norguUty." 
Vol,  XIII, 


Where  *  prisoner  is  tried  99  science,  he  U 
entitled  to  an  acquittal.  It  was  not  inte^ed 
by  Section  370A,  Act  VIII.  of  1850,  that  when  a 
prisoner  has  been  arraigned  upon  a  charge, 
and  evidence  has  been  gone  into  which  would 
go  to  substantiate  that  and  minor  changes 
of  tiie  saw?  kfy4,  the  cpnvjtfjon,  sh<ffl)#  be 
taken  on  the  minor  charge,  and  the  graver 
charges  withdrawn. 

Extract  (para,  6)  from  letter  No.  $38, 
dated  4th  May  i8jo,  from  the  Regis- 
trar of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  to  the  Ses- 
sions Judge  of  Jcssore. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

In  the  entry  in  column  7,  ease  of  Poilan 
Sheikh  and  another  (10,  Statement  4),  that 
"  the  remaining  charges  (1  to  5)  are  with- 
drawn," there  seems  to  he  a  H)isoon,ceptiqfy,  \t 
was  not  the  meaning  of  Sectiqn  379A  of  the 
amended  Code  of  Criminal  Procedure,  Act 
VIII.  of  1869,  that  when  a  prisoner  has 
been  arraigned  upon  a  charge  end  evidence 
has  been  gone  into  which  would  go  to  sub- 
stantiate that  and  minor  charges  of  the  same 
kind,  the  conviction  should  be  taken  on  the 
minor  charge,  and  the  graver  charges  with* 
drawn.,  The  prisoner  has  been  tried ;  and  if 
the  charge  is  not  made  out,  he  is  entitled  to 
an  acquittal.  As  these  remarks  apply  equally 
to  the  case  pf  Piyar  Mullick  (11,  Statement  4), 
I  am  to  request  that  yon  wilj  be  so  good  as 
to  forward  the  records  in  both  cases  for  the 
Court's  revision. 
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All  heads  of  charge  sent  up  by  the  committing 

* 

officer  as  well  as  amended  charges  framed  by 
the  Court  of  Session  should  be  exhibited. 
Section  379A  applies  to  those  cases  in  which 
prisoners  are  accused  of  several  distinct 
crimes  for  which  separate  trial  is  necessary. 

Letter  No.  592,  dated  1  ith  May  1870,  from 
the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Sessions  Judge  of  Bhau- 
gulpore. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

In  column  4,  case  of  Mussamut  Chetia  (2, 
Statement  4),  the  age  of  the  prisoner  should 
have  been  given.     Besides  the  charge  under 
Section  302  of  the  Indian  Penal  Code,  there 
was  another,   viz.,  attempt  to  commit  sui- 
cide, which  was  withdrawn   under   Section 
379A,   Act  VIII.   of   1869.     All  heads  of 
charge  sent  up  by  the  committing  officer  as 
well  as  amended  charges  framed  by  the  Court 
of  Session  ought  to  be  exhibited.     The  with- 
drawal of  the  charge  of  attempt  at  suicide  by 
the  prbsecutor  was  not  the  proper  procedure 
in  the  case,  though  the  Court  of  Session  is 
competent  to  allow  additional  charges  to  be 
withdrawn  after  a  conviction  has  been  had 
npon  one  or  more.     The  provisions  of  Sec- 
tion 379A,  Act  VIII.   of  1869,   are  clearly 
meant  to  apply  to  those  cases  in  which  pri- 
soners are  accused  of  several  distinct  crimes 
.for  which  separate  trial  is  necessary.     Here 
there  were  merely  several  heads  of  charge 
arising  out  of  the  same  case.    And  the  pri- 
soner ought  apparently  to  have  been  con- 
victed on  both  :  though,  of  course,  no  further 
punishment  could  be  inflicted*  i 


A  Magistrate  should  not  incorporate  with  u* 
record  reports  of  the  proceedings  of  the 
Police,  whichjare  not  legal  evidence,  nor  is 
he  bound  to  send  such  papers  for  the  penal 
of  the  Sessions  Judge. 

Extract  (para.  2)  from  letter  No.  68 jt  fottf1 
27th  May  18 jo,    from   the  Registrar  9) 

the  High  Court  of  Judicature  at  h 
William  in  Bengal,  to  the  Sessions  J%i\ 
of  Bhaugulpore. 

Present : 

w 

The  Hon'ble  L.  S.  Jackson,  Judge. 

I  am  to  request  that  you  will,  as  requi 
by  Section  380  of  the  Code  of  Criminal 
cedure,  be  so  good  as  to  state  more 
the  grounds  upon  which  you  deemed  it  ne- 
cessary to  pass  capital  sentence  on  the 
prisoners  Sumbhoo  Mundar  and  RaghaDuh 
Mahton  (1,  Statement  4).  It  does  not  ap» 
pear  to  the  Court  that  you   were  compe- 


•  "  The  Court  further  held 
that  enquiry-papers  under 
Chapter  IX.  should  be  sent  up 
with  record  under  Section  229, 
Code  of  Criminal  Procedure, 
for  reference,  if  necessary, 
by  the  Court  of  Session.  The 
reports  under  Section  180,  Act 
XAV.of  1  &6 1, and  Section  161, 
Act  VI II.  of  1869,  were  not 
with  the  record,  which  they 
should  have  been." 

t  No.  340,  dated  24th  April 
if65,  para.  7,  Vol.  2,  page  20, 
W.  Reporter;  No.  1092,  da  ted 
December  1665,  p.  b,  Vol.  4, 
W.  R. 


tent  to  make  suck 
an  order  as  that 
marginally  cited.1 
Section  229  of  the 
Code  of  Criminal 
Procedure  speci- 
fies only  the  reooni 
of  the  Magistrate. 
The  letters  noted  ia 
themarginfexpbiB 

that  a  Magistrate 
should  not  incor- 
porate with  the  n> 


cord  reports  of  the  proceedings  of  the  Police, 

which  are  not  legal    evidence,  nor  is  be 

bound  to  send  such  papers  for  the  p«osal  of 

the  Sessions  Judge,  and  you  are,  therefore, 

requested  to  recall  the  order  in  question... 

b 


*  «■ 


*»  * 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Extends  the  rules  regarding  the  payment  of  the 
cost  of  tullubana  fees  to  processes  in  Privy 
Council  appeals  and  all  other  processes  of  the 
High  Court. 

CIRCULAR  No.  17. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Authorities,  Lower  Provinces, 
dated  Calcutta,  21st  December  iS6p. 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  J.  P. 
Norman,  and  L.  S.  Jackson,  fudges. 

It  is  hereby  notified  that  the  rales  ap- 
pended to  Circular  Order  No.  13,  dated  the 
7th  October  last,*  as  far  as  they  relate  to  the 
payment  of  the  cost  of  service  of  notice  to 
respondents,  apply  also  to  processes  in  ap- 
peals to  Her  Majesty  in  Council  and  all  other 
processes  issued  by  the  High  Court. 


Directs  Judges  to  submit  schemes  for  the  assi- 
milation of  the  boundaries  of  the  Civil  and 
Criminal  jurisdictions. 

CIVIL  CIRCULAR  No.  1. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Zillah  Judges  and  Judicial  Commission- 
ers, dated  Calcutta,  23th  January  18JO. 

•  is  W.  R.,  Civil  Circulars,  p.  7. 


(Civil  Side.) 
Present  : 


BHE^K 


The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 
Judges. 

As  the  Governor-General  in  Council  has 
approved  of  the  proposal  to  assimilate  the 
boundaries  of  Civil  and  Criminal  jurisdic- 
tions in  Bengal,  and  the  Lieutenant-Govern- 
or believes  that  such  an  assimilation  will 
lead  to  a  better  adjustment  and  more  econo- 
mical distribution  of  work  than  obtain  at 
present,  results  which  it  is  especially  desir- 
able to  secure  at  this  time  when  the  trial  of 
rent-cases  under  the  provisions  of  Act  VIII. 
(Bengal  Council)  of  1869  is  about  to  throw 
increased  work  upon  the  Civil  Courts,  the 
High  Court,  at  the   instance  of  the  Lieu- 
tenant-Governor, requests  all  District  Judges, 
in  communication  with   Commissioners  of 
Divisions  and  the  Boundary  Commissioner, 
at  once  to  take  up  the  question,  and  to  sub- 
mit schemes  for  giving  effect  to  the  measure, 
in  order  that,  if  possible,  all  necessary  arrange- 
ments may  be  completed  before  the  nth 
April   next,  the  date  on  which  Act  VIIL' 
(Bengal  Council)  of  1869  is  to  come  into 
operation. 


\ 
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Requests  Judges  to  keep   back   the   Annual  I  Yaddusht "    in   which   all   orders,   final  and 


Statement  No.  6  regarding  the  average  dura- 
tion of  suits  until  the  receipt  of  orders  as  to  its 
proper  preparation. 

CIVIL  CIRCULAR  MEMO.  No.  1. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  fort  William  in  Bengal, 
to  alt  District  Judges  and  Judicial  Com- 
missioners,  dated  Calcutta,  the  3rd 
February  1870. 

(Civil  Side.) 

Present  : 

The  Hon'ble  G.  Loch, 
Judge. 

All  Zillah  Judges  and  Judicial  Commis- 
sioners, who  have  not  yet  forwarded  their 
Civil  Administration  Reports  and  Returns 
for  1869,  are  requested  to  keep  back  State- 
ment No.  6  showing  the  average  duration  of 
suits,  until  the  receipt  of  orders  which  the 
Court  are  about  to  issue  in  respect  to 
the  proper  mode  of  preparing  that  state- 
ment: 

The  Statements  No.  6  already  received* 
♦  West  Burdwan,  Tir-     are  herewith  return- 
hoot,  Mymensing.  ed. 


Prescribes  general  rules  for  keeping  the  "  Bahi 

Yaddusht." 

CIVIL  CIRCULAR  ORDER  No.  2. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Judges  of  District  Courts  and  of 
all  Subordinate  Civil  Courts,  dated 
Calcutta,  the  14th  February  1870. 

(Civil  Side.) 

Present  : 

The  Hon'ble  J.  P.  Norman,  Offg.  Chief 
yustice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bay  ley,  and  L.  S.  Jackson,  Judges. 

Bt  a  Circular  Order  of  the  late  Sudder 
Court,  dated  21st  October  1851,  No.  29,  the 
Zillah  Judges,  Principal  Sudder  Ameens 
(Subordinate  Judges),  and  Moonsiffs  are 
required    to    keep    a    book    called    "Bahi 


interlocutory,  in  regular  suits  and  appeals, 
and  also  (paragraph  6)  orders  in  miscella- 
neous and  summary  cases,  are  to  be  entered 
ss  soon  as  they  are  passed,  and  attested  by 
the  signatures  of  the  Vakeels  of  parties  con- 
cerned. 

2.  It  has  been  brought  to  the  notice  of  the 
Court  that  the  directions  contained  in  this 
Circular  Order  are  not  in  all  cases  exactly 
observed.  Some  parts  of  the  Order  itself 
have  become  obsolete,  and  the  Court  think 
proper  to  make  further  and  other  directions 
in  the  matter. 

3.  The  following  general  rules  are  there- 
fore prescribed  in  supersession  of  the  order 
in  question,  and  a  strict  observance  of  them 
is  enjoined  upon  the  several  Courts : — 

I. — In  every  Civil  Court  subordinate  to  the 
High  Court  at  Fort  William  in  Bengal,  there 
shall  be  kept  a  book  to  be  called  "The 
Diary  of  the  Court  of  at 

"  (in  the  vernacular  lan- 
guages the  term  Roznamcha  may  be  used). 
These  books  will  be  supplied  to  each  Court 
from  the  Stationery  Office,  with  the  pages 
numbered  in  type  and  substantially  bound, 
and  no  book  is  to  be  used  for  the  purpose 
except  those  so  supplied. 

II. — In  this  book  shall  be  recorded  the 
whole  of  the  proceedings  of  the  Court  to 
which  it  belongs  on  every  successive  day  of 
sitting,  including  every  matter  which  may 
come  before  the  Court,  and  every  order 
made,  whether  final  or  otherwise ;  the  record 
shall  be  in  the  handwriting  either  of  the 
presiding  Judge  or  of  the  principal  Minis- 
terial Officer  in  attendance.  It  shall  be 
legible  and  neatly  kept. 

III. — The  record  of  each  day  shall  com- 
mence with  the  name  and  official  designa- 
tion of  the  presiding  Judge,  and  with  a 
statement  of  the  hour  at  which  the  sitting 
began,  and  shall  terminate  with  a  statement 
of  the  hour  at  which  the  Court  rose  for  the 
day. 

IV. — The  entry  of  every  order  affecting 
any  party  before  the  Court  shall  be  signed, 
in  the  space  left  for  that  purpose  in  the 
margin  of  the  book,  by  the  parly  or  parties 
or  by  their  pleader  or  pleaders;  and  the 
entries  for  the  day  shall  be  signed  at  the 
end  thereof  by  the  Judge  on  each  day  be- 
fore he  leaves  the  Court. 


V.— It  shall  be  the  duty  of  the  Zillah 
Judge  or  Judicial  Commissioner,  at  every 
inspection  of  a  Subordinate  Court,  .to  satisfy 


e 
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himself,  and  report  to  the  High  Court, 
that  the  Diaries  have  been  kept  in  precise 
conformity  with  these  rules  ;  or  if  they 
have  not  been  so  kept,  he  will  take  proper 
order  in  the  matter,  and  report  the  cir- 
cumstance for  the  information  of  the  High 
Court.  The  fact  of  such  inspection  by  the 
Zillah  Judge  should  be  noted  in  the  book 
under  his  signature  with  a  statement  of  the 
condition  in  which  he  found  it. 

VI. — The  Diary  should  be  kept  in  the 
custody  of  the  Serishtadar  of  each  Court 
or  of  such  officer  as  the  Court  may  specially 
appoint  for  that  purpose,  and  should  not 
be  transmitted  to  the  Sudder  Station  of 
the  Zillah  Judge  for  inspection. 

VII. — Every  Judge,  Subordinate  Judge, 
or  Moonsiff,  should  take  care  to  furnish 
himself  from  the  Stationery  Office  with 
a  new  book  at  least  one  month  before  the 
book  in  use  is  completely  filled. 

VIII. — As  the  Subordinate  Courts  have 
now  by  law  complete  control  over  their  own 
establishments,  and  as  the  recent  increase 
in  salaries  enables  them  to  obtain  the  ser- 
vices of  competent  officers,  the  High  Court 
will  expect  these  rules  to  be  observed  with- 
out failure. 

IX. — The  Diaries  shall  come  into  use 
from  the  ist  May  next. 


Permits  the  postponement  of  the  preparation  of 
the  alphabetical  lists  of  villages  in  the  districts 
in  which  the  assimilation  of  the  boundaries  of 
the  Civil  and  Criminal  jurisdictions  has  not 
been  completed. 

CIVIL  CIRCULAR  ORDER  No.  3. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  District  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  15th 
February  18J0. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.   P.  Norman,   Offg.   Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  and  L.  S.  Jackson,  Judges. 


In  continuation  of  Circular  Order  No., 
14  of  1 6th  December  last,*  the  Coart  direct;] 
that  the  preparation  of  the  list  thereii 
enjoined  be  delayed  in  those  districts  ii 
which  the  assimilation  of  the  boundari 
of  the  Civil  and  Criminal  jurisdictions  re 
ferred  to  in  Circular  Order  No.  1  of  25th1 
ultimof  has  not  been  completed.  As  soon 
as  this  has  been  accomplished,  the  lists 
should  at  once  be  prepared  in  the  vernacu- 
lar of  the  district,  except  in  the  34-Per- 
gunnahs,  where  it  has  been  found  more  con- 
venient to  draw  it  up  in  English. 


Circulates  Rule  regarding  the  service  of  pro- 
cesses in  Calcutta. 

CIVIL  CIRCULAR  MEMO.  No.  a. 

From  the  Registrar  of  the  High  Court  f 
Judicature  at  Fort  William  in  Bcn^d, 
to  all  Judges,  forwarding  letter  No.  21 
of  the  same  date,  from  the  said  Rep* 
trar  to  the  Sheriff  of  Calcutta,  dald 
Calcutta,  the  21st  February  1870. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Offg.  Ckitf 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 

Sir,— I  am  directed  by  the  Court  to  to- 
ward for  your  information  a  copy  of  * 
notice  which  has  this  day  been  posted  op 
for  general  information.  You  will  obsene 
that  all  processes  and  rules  of  this  Court 
for  service  in  the  town  of  Calcutta  will 
henceforth  be  delivered  by  the  parties  or 
their  pleaders  to  you  direct,  and  will  not, 
as  heretofore,  be  forwarded  through  d* 
Mofussil  Courts. 

2.  I  am  to  request  that  you  will  receive 
no  such  processes  or  rules  for  service  un- 
less the  requisite  fees  are  tendered  to  JOJJ 
at  the  time  of  delivery,  and  that  you  will 
return  them  whenever  the  fees  are  not  so 
tendered,  with  an  endorsement  to  that  effect. 


•  12  W.  R.,  Civil  Circulars,  p.  13. 
f  Ante,  p.  t. 
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NOTICE. 

The  Court  having  determined  to  transmit 
processes  and  rules  intended  for  service  in 
the  town  of  Calcutta  to  the  Sheriff  direct, 
parties  will  not,  from  and  after  this  date,  be 
required  to  pay  into  this  Court  tullubana 
in  respect  of  such  processes  and  rules  by 
stamps,  as  provided  in  the  rules  annexed  to 
Circular  Order  No.  1 1  of  the  7th  of  October 
last.*  Such  processes  and  rules  will,  in  fu- 
ture, be  prepared  and  made  over  to  the 
parties  or  their  pleaders  for  delivery  to  the 
Sheriff  for  service,  and  must  be  delivered 
to  him  accompanied  by  the  requisite  fees, 
viz.,  2  rupees  for  each  person  to  be  served. 

By  order,  &c, 
(Sd.)      F.  B.  PEACOCK, 

Registrar. 


With  reference  to  the  Court  Fees  Bill,  calls 
for  two  statements  regarding  the  cost,  num- 

■ 

ber,  &c,  of  civil  processes  during  the  years 
1867,  1868,  and  1869,  with  a  view  to  revise  the 
agency  for  serving  processes. 


CIRCULAR  MEMO.  No.  2. 

Copy  forwarded  to  the  Judge  of 

for  his  information,  in 

continuation  of  Circular  Order  No.  1 1  of  7th 

October  last.* 

(Sd.)    F.  B.  PEACOCK, 

Registrar. 
*  1 2  W.  R.,  Civil  Circulars,  7. 


CIVIL  CIRCULAR  No.  4. 


From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Zillah  Judges  and  Judicial  Com- 
missioners, and  Judges  of  Small  Cause 
Courts  established  under  Act  XI.  of  iS6jf 
dated  Calcutta,  the  18th  February  i8jo. 


(Civil  Side.) 

Present : 

The   Hon'ble  J.   P.   Norman,    Offg.    Chief 
Justice,     and     the     Hon'ble     G.    Loch, 
H.  V.  Bay  ley,  L.  S.  Jackson,  and  J.  B. 
Phear,  Judges. 

The  Court  Fees  Bill  being  about  to 
pass  into  law,  the  Government  of  Bengal 
has  suggested  that  advantage  might  be  taken 
of  this  opportunity  to  revise  and  possibly 
to  re- organise  the  agency  for  serving  pro- 
cesses throughout  the  country. 
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2.     The    extract  from  a   letter   from   the 

Government  of   Bengal 

The    fi^T'"0?"  to  the  Court,  given  on 

vernor    thinks    it   very  ~ 

possible  that  the  agency  the   margin,  contains  a 

for   serving   processes  brief  explanation  of  the 

£&«j£££ni2:  [*o     ^hemes      which 

ed  as  to  increase   its  have      been     proposed 

efficiency  at  a  positive  with      this      object.       It 

5ESS,»£E3-,3;  has    been    reproduced 

by  Mr.  Toogood,  the  here   in   order   that   all 

ludge  of  Beerbhoom,  controlling         Judicial 

,„re  TsteS  'tta  authorities  may  be  able 


process  peons  of  the    to  communicate  to  the 

different  Civil  Courts  at     Court  any  observations 
the  same  station,  is  un-       .  y,  .        a 

der  the  consideration  of  they  may  desire  to  offer 

Se  High  Coyrt.    His  thereon, 
onor  ventures  to  sug-  ~       As  ;yfr  ToogOOd's 

zest  to  the  Court  that  J  ,  ,  ° 

Before  framing  the  rules  proposal       involves       a 

which  are  to  be  drawn  considerable  change  in 

"P    ^enu  lte    Court  the    existing    establish- 

Fees  Bill  has  been  pass-  ,     °*  , 

ed  into  law,  they  should     rnents,   the    Cpurt    has 

consider      whether      it  suggested     to      Govem- 

would  not  be  a  -ood  ment    tQ    furnisn    0Very 

arrangement    to    torm  r7.,,   .      -  ,      T  J 

in  each  district  a  single  ZlUah    Judge    and     Ju- 

Nazarut  Department,  to     dicial        Commissioner 

beplaced  under  the  Col-  ith                       f  hj     j  t_ 

lector-Magistrate,  which  .            *y                    , 

should   be    responsible  ter    in    which    the    de- 

for  serving  the  process-  tail 9  of  the  scheme  are 

es  of  all  the  Civil  Courts  „.:„«_ 

in   the  district  and  of  £,ven* 

the  Criminal  Courts  in  4-      Adverting  to 

non-cognizable     cases.  Clauses    I    and    2,  Sec- 

Ih%Lo^v^n\wV^     lion  20  of  the  amend- 

or    conceives  that    the 

whole  process  establish-     ed  Court   rees    Bill    Of 

ment  in  a  district  might      x  %n0^  published  at  page 

tfiN^SN&r  84     of     the     Calcutta 

or  Sheriff  on  an  ade-  Gazette       of      January 

quate  salary,  and  he  has  2£th     last,      the      Court 

ho  doubt  that  the  mea-  ,  .•         ,-x/t; 

sure  would  be  attended  request    that    the    Offi- 

with  a  great  financial  cers    above    mentioned 

saving,  and  with  a  great  wjj|     within   One   month 

increase  of  efficiency.  from  the  receipt  Qf   th|g 

order,  submit  the  following  statements  : — 

No.  1,  showing  the  number  of  peons  tha. 
will  be  required  for  the  service  and  execution 
of  all  processes  issuing  out  of  their  o>vn  and 
the  subordinate  Civil  Courts  of  their  respec- 
tive districts,  the  estimated  cost  of  the  entire 
establishment,  including  the  salaries  of  Nazir, 
of  the  necessary  staff  of  subordinate  officers, 
such  as  Mohurrirs,  Naibs,  Buxees,  or  the  like. 
to  be  calculated  with  a  view  to  efficiency  and 
at  the  same  time  to  economy,  and  of  all  con- 


tingent expenses  so  far  as  these  last  can  no* 
be  calculated.  This  statement  will  also  ex- 
hibit the  difference  between  the  cost  of  the 
present  and  the  proposed  establishments. 

No.  2,  showing  the  entire  number  of  pro- 
cesses issued  out  of  all  the  Civil  Courts  of  each 
district  during  the  years  1867,  i86d,  1869, 
the  cost  of  the  agency  employed  in  serving 
them,  and  the  average  cost  of  serving  each 
process. 

5.  It  should  be  borne  in  mind  that,  as 
the  jurisdiction  in  rent-suits  will  be,  under 
the  operation  of  Act  VIII.  of  1869,  B.  C, 
when  that  law  comes  into  force,  transferred 
to  the  Civil  Courts,  an  adequate  establish- 
ment will  have  to  be  provided  for  the  ser- 
vice of  processes  in  those  cases.  The 
information  which  the  Judge  most  neces- 
sarily be  in  possession  of  before  he  can,  with 
any  certainty  determine  what  additional 
agency  he  will  require  for  this  purpose,  can 
only  be  supplied  by  the  Collector,  whose 
cordial  co-operation  should  be  invited.  As, 
moreover,  the  information  given  in  No.  2 
will  torm  the  basis  of  the  Court's  calculation 
in  fixing  the  amount  of  fees  chargeable  for 
serving  and  executing  processes,  it  is  very 
desirable  that  this  should  be  as  complete  and 
accurate  as  possible  ;  and  if  any  statistics 
can  be  obtained  regarding  the  number  of 
processes  in  rent-suits  issued  out  of  the 
Revenue  Courts  during  the  three  years  above- 
mentioned  and  of  the  cost  of  the  serving 
agency,  they  will  be  of  the  greatest  assistance. 

6.  The  Court  trust  that  the  officers  to 
whom  this  Circular  is  addressed  will  do  all 
in  their  power,  by  carefully  scrutinizing  the 
returns  made  by  their  subordinates,  to  secure 
the  ends  which  the  Court  have  in  view  by 
the  accuracy  of  the  information  required  and 
expedition  in  furnishing  it 
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Directs  that  all  verifications  in  plaints,  &c>  shall 
contain  a  true  specification  of  the  date  and 
place  at  which  they  are  signed. 

CIVIL  CIRCULAR  No.  5. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Civil  Authorities  in  the  Regulation 
and  Non- Regulation  Provinces  (including 
Small  Cause  Court  Judges),  dated  Calcutta, 
the  22nd  February  1870. 

(Civil  Side.) 
Present  : 


The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 

£.  Ik  continuation  of  Circular  Order  of  the 
late  Sudder  Court,  No.  23,  dated  29th  July 

1859,  the  High  Court 

*  rr-j  c    t-    .  -*  *»     directs    that  all  veri- 

•  Vide  Sections  27,  a°, 

123,164,  and  273,ActVllI.  ficalions  *  whether 
of  1859. 

of     plaints,     written 

statements,  or  applications  requiring  verifi- 
cation presented  in  any  Civil  Court  subor- 
dinate to  the  High  Court,  shall  contain  a 
true  specification  of  the  date  and  place  at 
which  they  are  signed. 


Prescribes  rules  for  the  preparation  of  the  state- 
ments showing  the  average  duration  of  suits 
and  appeals. 

CIVIL  CIRCULAR  No.  6. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Judges  and  Judicial  Commis* 
sioners,   dated    Calcutta,  the  gth   Mftrch 

(Civil  Side.) 
Present  : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 

L.  S.  Jackson,  Judges. 

i 

With  a  view  to  computing  the  average 

'  duration  of  suits  in  all   Civil  Courts  upon 

•  a  system  at  once  uniform  and  more  accurate 

than  that  which  generally  prevails  at    pre- 

\  sent,   the  Court  are    pleased  to   lay    down 

the  following  rules  which  are  to  be  strictly 

adhered  to  by  all  Judicial  Officers. 

2.  The  average  duration  of  cases  dis- 
posed of  by  a  single  decision  of  the  Court  of 
first  instance  will  be  thus  computed,  separate 
calculations  being  made  of  cases  of  the 
Small  Cause  Court  class  and  of  cases 
not  of  that  class,  as  indicated  in  the 
accompanying  Statement  No.  6,  which, 
together  with  Statement  No.  6A,  explained 
hereafter,  is  to  be  substituted  for  the 
Annual  Statement  heretofore  submitted  (No. 
6)  of  the  average  duration  of  suits.  The 
total  number  of  days  during  which  all  cases 
finally  disposed  of  during  the  year  under 
report  have  been  pending  will  be  divided  by 
the  total  number  of  cases  so  decided,  the 
result  being  the  average  duration  of  those 
cases. 

1     • 


10 


Civil 


THE  WEEKLY    REPORTER. 


Circulars, 


IVoLXHL 


3.  Cases  in  which  application  for  review 
of  judgment  is  made,  or  cases  which  are 
remanded  by  the  Appellate  Court,  will  be 
shown  under  the  proper  headings  in  the 
Statements,  and  the  average  duration  of 
those  proceedings  will  be  thus  calculated. 
In  the  case  of  reviews,  the  total  number*  of 
days  from  date  of  application  to  date  of  fi- 
nally disposing  of  the  case,  whether  the 
review  shall  have  been  granted  or  refused, 
shall  be  divided  by  the  total  number  of  suits 
in  which  such  application  has  been  made. 

4.  The  average  duration  of  cases  under 
remand  must  be  separately  exhibited  by  a 
similar  process,  reckoning  from  the  date  of 
order  of  remand  to  the  date  of  the  new 
decision  under  such  order  in  each  case. 
This  rule  will  apply  to  Courts  of  Appellate  as 
well  as  of  Original  Jurisdiction. 

5.  When  in  the  same   case   there    has 


2nd, — Brought  on  by  way  of  review. 
3rd. — Before  the  first  Court  on  remand. 

■ 

Appeals  will  be  exhibited  in  the  same  vaj 
in  a  separate  Statement,  which  is  to  be 
prepared  according  to  the  accompany-  i 
ing  Form  6A.  It  will  not  be  necessity 
under  the  present  orders,  to  combine  these 
figures  for  the  purpose  of  showing  a  re- ; 
suit  made  up  of  the  average  duration  of  al 
cases  whether  appealed  or  not. 

8.  Statement  No.  6,  which  has  hithenc 
been  in  use,  shows  the  average  duration  i 
suits  in  the  year  under  report  and  for  ik 
four  years  immediately  preceding  it  b 
the  Statements  now  prescribed,  it  has  ben 
thought  sufficient  to  embrace  a  periods' 
three  years,  i.  e.,  the  year  under  report  ul 
the  two  preceding  years.  As,  however, "ik 
system  now  introduced  is  in  many  respecs 
entirely  new,   it  will   not   be  necessary  b 


been  an  application  for  review  and  also  an  j  submitting  the  Statements  for  1 869  to  six* 
order  of  remand,  of  course  the  case  will  ap-  \  more  than  the  average  duration  of  x* 
pear  in  each  of  the  columns  assigned  to  those  during  that  year,  as  it  would  be  obMr 
subjects.  useless   for  the  purpose   of  compariffla^ 

6.    When  an  order  has  been  made  under   exhibit  cases' lhe  averaSe  Oration  of  tfk 
Section  354  or  Section  355,  Code  of  Civil    had  been  calculated  on  different  principles. 

Procedure,  the  case  is,  of  course,  to  be  treat-  i      9.    The  Court  request  that  Judges  ad 

i 
ed  as  being  in  appeal,  and  the  time  occupied  !  Judicial  Commissioners  will  use  their  atari 

in  making  the  return  called  for  or  in  taking  !  endeavours  to  submit  the  Statements  berei 

the  evidence  must  be  counted  as  time  occu-  i  prescribed   for  the  past    year    within  ofl 

pied  in  the  appeal.  month  from  the  date  of  the  receipt  of  tfai 

Circular  Order,   in  order   that  lh$  Court' 

Resolutions  on    the  administration  of  c* 


7.    The  Statements  will  thus  exhibit  the 
average  duration  of  suits — 


1st. — Originally  decided. 


justice  in  the  various  districts  in  its  jnris 
diction  may  not  be  unnecessarily  delayed. 


.  1870,] 
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Directs  that  only  one  copy  of  memoranda  for 
registration  under  Sections  41  and  42,  Act  XX. 
of  i860,  be  retained  by  Civil  Judges. 

CIVIL  CIRCULAR  No.  7. 

From  the  Registrar  of  the  High  Court 
of  Judicature  at  Fort  William  in  Ben- 
gal, to  all  Civil  Judges,  dated  Cal- 
cutta, the  12th  March  1870. 

(Civil  Side.) 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bay  ley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 


Directs  Judges  in  whose  districts  Act  VIII.  of 
1869  (Bengal  Council)  has  been  extended  to 
watch  its  working. 

CIVIL  CIRCULAR  MEMO.  No.  3. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  Z ill  ah  Judges  and  Judicial 
Commissioners  in  Districts  to  which  Act 
VIII.  (B.  C.)  of  i86g  has  been  extended] 
dated  Calcutta,  the  14th  April  1870. 

(Civil  Side.) 

Present : 

I  The  Hon'ble  Sir  Barnes  Peacock,  A?.,  Chief 

Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 

Judges. 


It  having  come  to  the  notice  of  the  Court 
that  the  practice  in  some  subordinate  Courts 
is  to  retain  more  than  one  copy  of  the  me- 
moranda sent  to  District  Registrars  under 
Sections  41  and  42  of  Act  XX.  of  1866,  all 
Civil 'Judges  subordinate  to  the  High  Court 
are  informed  that  it  was  the  intention  of 
paragraph  6  of  Circular  Order  No.  14,  dated 
19th  June  1866,  that  one  copy  only  of  such  , 
memoranda  should  be  retained,  viz.,  the 
copy  which  is  required  to  be  attached  to  the 
judgment  when  the  record  is  sent  up  in 
appeal. 

2.     The   Court  direct  that  this  practice 
may  be  observed  in  future. 


In  accordance  with  the  wishes  of  His 
Honor  the  Lieutenant-Governor  of  Bengal, 
and  with  reference  to  Government  Noti- 
fication,   dated    the    24th    February    last,* 

declaring     that 

*  Vide  Calcutta   Gazette  of      AptVIM  fR<*naal 
,nd  March  .8,0,  page  36..  ^SJffijg 

shall  take  effect  in  the  districts  therein 
named  from  the  13th  instant  corresponding 
with  the  1st  Bysack  1277  of  the  Bengalee 

era,    the    Court 

t  Backergunge,  Beerbhoom,^|  *  g       direct  the  Judges 

of  those  districts 
in  which  the  new 
law  will  be  in 
operationf  to 
watch  its  work- 
ing and  to  bring 

to  notice  any  circumstances  connected  there* 
with  which  shall  appear  to  them,  after  a  fair 
trial,  to  call  for  consideration. 

g 


c  c 
■a  •£ 

O  ••» 
U  * 


„  »nge, 
Bhaugulpore,  Burdwan  (E.), 
Burdwan  (WO,  Chittagong, 
Dacca,      Dinagepore,    Gya,     w  m 
Hooghly ,  Jessore,  Midnaporc,  '  rt-c 
Moorshedabad,  Mymensingh,  "as 
Nuddea,     Patna,    Purneah, 
Rajshahye,  Kungpore,  Sanin, 
Shahabad,  Sylhet,  Tipperah, 
Tirhoot,  a4-Pergunnahs. 


4>.- 
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Draws  attention  to  the  new  Post  Office  Rules 
generally,  and  specially  to  the  rules  regarding 
parcels  sent  by  Banghy  Parcel  Post. 

CIVIL  CIRCULAR  No.  8. 

From  the  Officiating  Registrar  of  the  High 
Court  0/  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  and  Sessions  Judges 
and  Magistrates  of  Districts,  dated  Cal- 
cutta, the  2nd  May  1870. 

(Civil  Side.) 
Present ; 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  J.  P. 
Norman,  and  L.  S.  Jackson,  Judges. 

Several  parcels  on  Her  Majesty's  service 
having  been  recently  received  in  this  Office 
upon  which  large  amounts  of  postage  have 

been  demanded  under  the 
recent  Post  Office  Rules,* 
because  they  had  been 
sent  by  banghy  parcel 
post  without  pre-payment 
of  postage  by  the  senders, 
the  attention  of  Judges  and  Magistrates 
is  drawn  to  the  provisions  of  Rule  25, 
which  enjoins  that  "  all  banghy  parcels 
must  either  be  prepaid  by  postage  stamps 
by  the  sender,  or  paid  for  in  cash  by  the 
addressee." 


*  Vide  Notifica- 
tion, dated  the  10th 
March  1870,  at  page 
170  of  Calcutta  Ga- 
eette  oi  12th  idem. 


dinary  packets.  When  they  exceed  the 
prescribed  limits,  and  need  to  be  sent  as 
banghy  parcels,  the  postage  must  be  pre- 
paid by  postage  stamps,  so  that  the  High 
Court  may  not  be  charged  with  cash  pay- 
ments. 

3.  I  am  to  take  this  opportunity  of 
calling  the  attention  of  Judges  of  every 
grade  to  the  new  Post  Office  Rules,  which 
it  will  be  necessary  they  should  study  them- 
selves attentively,  in  order  to  ensure  exact 
observance  of  them  by  their  subordinates* 


Directs  Judges  to  inform  Collectors  whenever 
any  Civil  Court  attaches,  and  appoints  a  man- 
ager for,  landed  property  paying  revenue  to 
Government 

CIVIL  CIRCULAR  No.  9. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengal,  to  all  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  12th 
May  1870. 

(Civil  Side.) 

Present : 


2.  Adverting  to  the  limits  of  weight 
and  size  as  defined  in  the  margin  of  the 
Rule  in  question,  it  will  be  seen  that  there 
is  no  necessity  to  send  a  parcel  by  banghy 
unless  it  exceeds  200  tolahs  in  weight  or 
one  foot  and  a  half  in  length  and  one  foot 
in  breadth  or  depth.  Accordingly  all  parcels 
addressed  to  this  Office  and  within  those 
limits  should,  in  future,  be  sent  to  the  Post 
Office  in  the  usual  bags  to  be  posted  as  or-  ]  without  delay. 

yoi.  xiii. 


The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon  ble  G.  Loch,  H.  V. 
Bayley,  and  L.  S.  Jackson,  Judges. 


The  High  Court  direct  me  to  instruct 
you  that,  when  any  Civil  Court  attaches  land- 
ed property  paying  revenue  to  Government, 
and  appoints  a  Manager  under  Section  243, 
Act  VIII.  of  1859,  information  of  the  fact 
should   be  always   given  to    the    Collector 


*6 


Civil 


THE  WEEKLY   KlPOftTKR. 


Circulars.         [Vol.  XHI. 


Points  oat  that  it  is  not  necessary  to  award  in- 
.  terest  on  decrees  at  the  uniform  rate  of  12  per 
cent,  on  mesne-profits,  costs,  &c 

CIVIL  CIRCULAR  No.  10. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Judges  of  District  Courts  and  of 
all  Subordinate  Civil  Courts,  Lower 
Provinces,  dated  Calcutta,  the  12th  May 
1870, 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  W.  Markby, 
Judges. 

The  Court  deem  it  expedient  to  point  out 
to  all  the  Civil  Courts  subordinate  to  them 
that  It  is  not  necessary  to  award  by  their  de- 
crees interest  at  the  uniform  rate  of  12  per 
cent,  on  mesne-profits  or  other  sums  payable 
thereunder  and  costs  in  all  cases. 

2.  The  practice  of  awarding  interest  at 
so  high  a  rate  is  likely  to  operate  as  an  in- 
ducement to  judgment-creditors,  who  are 
often  mere  assignees  of  the  original  plaintiffs, 
to  delay  the  execution  of  decrees  and  to  re- 
gard such  decrees  rather  as  a  desirable  in- 
vestment for  money  than  as  a  means  of  ob- 
taining their  rights  as  determined  by  the 
judgment  of  the  Court. 


Moonsiffs  to  submit  to  Zillah  Judges 
and  Judicial  Commissioners  weekly  statements 
of  suits  instituted  under  Schedule  II.,  Articles 
14,  15,  and  17  of  the  Court  Fees  Act,  1870. 

CIVIL  CIRCULAR  No.  11. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Judicial  Commissioners, 
Zillah  Judges,  and  Moonsiffs,  dated  Cal- 
cutta, the  14th  May  i8jo. 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

It  is  ordered  that  Moonsiffs  do  submit  to 
the  Zillah  Judges  (or  to  the  Judicial  Commis-  I 


sioners  in  Extra- Regulation  Provinces 
through  the  District  Officers)  on  Monday  in 
each  week  a  statement  in  the  form  annexed, 
which  is  to  exhibit  all  suits  commenced  in 
their  Courts  during  the  past  week  (Monday 
to  Saturday  preceding),  which  come  undexthe 
provisions  of  Schedule  II.,  Articles  14,  15, 17 
(any  of  the  clauses)  of  the  Court  Fees  AA, 
1870,  and  in  which,  therefore,  the  institution- 
fee  is  fixed. 

2.  The  intention  of  the  High  Ccrart  in 
making  this  order  is  that,  as  under  Section 
13,  Ad  XVI.  of  1 868,  and  Section  6,  Ad 
VIII.  of  1859  (the  Code  of  Civil  Procedure), 
such  suits,  by  reason  of  the  subject-matter 
not  exceeding  in  amount  or  value  1,000 
rupees,  will  apparently  have  to  be  instituted 
in  the  Courts  of  the  Moonsiffs,  the  Zillah 
Judges  should  be  enabled  to  exercise  the 
power  which  they  possess  under  the  Sectk* 
above  quoted  of  the  Civil  Procedure  Code 
of  calling  such  cases  up  to  their  Courts,  or 
of  referring  them  for  trial  to  the  Subordi- 
nate Judges  under  Section  15,  Ad  XVI. 
of  1868. 

3.  The  nature  of  the  suits  referred  to 
will  often  make  it  desirable  that  they  should 
be  tried  in  the  higher  Courts  of  the  distnU 
although,  in  consequence  of  the  wording  of 
the  Acts  of  1859  and  1868,  they  must  be 
commenced  in  the  Courts  of  the  Moonsiffs. 
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I* 


Directs  Judges,  when  preparing;  lists  of  peons  to 
be  appointed  under  the  Court  Fees  Act,  to 
take  into  consideration  the  claims  of  Revenue 
peons  who  have  been  thrown  out  of  employ- 
ment by  the  transfer  of  renUsuits  to  the  Civil 
Courts. 

CIVIL  CIRCULAR  No.  12. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges  and  Judicial 
Commissioners,  Lower  and  Extra  Regu- 
lation Provinces,  dated  Calcutta,  the  27th 
May  i8?o. 

(Civil  Side.) 
Present : 


The  Hon'ble  G.  Loch,  H.  V.  Bay  ley,  L.  S. 
Jackson,  and  J.  B.  Phear,  Judges. 

The  Court  deem  it  expedient  to  direct  all 
Zillah  Judges  and  Judicial  Commissioners, 
when  preparing  the  lists  of  peons  to  be 
appointed  under  the  Court  Fees  Aft,  to 
take  into  consideration  the  claims  of  the 
Revenue  peons  who  have  been  thrown  out 
of  employment  by  the  transfer  of  rent-suits 
to  the  Civil  Courts,  and,  when  persons  so 
situated  appear  to  be  qualified  by  past  service 
aad  character,  to  give  them  a  preference  over 
other  candidates. 


Notifies  rule  passed  with  a  view  to  facilitate  . 
applications  for  the  exercise  of  the    powers 
of  superintendence  vested  in  the  High  Court 
with  reference  to  cases  before  the  Mofussil 
Small  Cause  Courts. 

CIVIL  CIRCULAR  No.  13. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Zillah  Judges,  Judicial 
Commissioners,  and  Judges  of  Small 
Cause  Courts,  dated  Calcutta,  the  4th 
June  1870. 


(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 

For  the  information  and  guidance  of 
Zillah  Judges  and  Judicial  Commissioners, 
the  High  Court  notify  the  following  rule 
which  has  just  been  framed  in  order  to  facili- 
tate applications  for  the  exercise  of  the 
powers  of  superintendence  vested  in  this 
Court  with  reference  to  cases  before  the 
Courts  of  Small  Causes  in  the  interior. 

2.  The  several  Zillah  Judges  respect- 
ively will  be  appointed  Commissioners  for 
the  purpose  of  taking  the  requisite  affidavits 
or  declarations  referred  to  in  the  rule. 

RULE. 

(Civil  Side.) 
Present : 

The  Hon'ble  Sir  Richard  Couch,  AV.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 

Any  party  affected  by  a  decision  or  order 
made  in  any  suit  by  a  Court  of  Small  Causes 
within  the  jurisdiction  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  who 
may  be  desirous  of  applying  for  the  exercise 
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of  the  powers  of  superintendence  vested  in 
the  High  Court  by  Clause  15,  24  and  25, 
Vic,  Cap.  104,  and  who  may  be  unable  to 
appear  personally,  or  by  vakeel,  before  the 
said  Court,  may  present  a  petition,  addressed 
to  the  High  Court,  in  the  Court  of  the  Dis- 
trict Judge,  whereto  such  Court  of  Small 
Causes  is  subordinate  for  the  purposes  of 
Section  22  of  the  Court  Fees  Act,  1870. 

Such  application  must  be  presented  by  the 
party  in  person  (unless  such  party  be  a 
female  who  is  by  law  exempted  from  per- 
sonal appearance  in  Court),  must  bear  the 
proper  Fee  Stamp  [Schedule  II.,  Art.  1  (d), 
Court  Fees  Act,  1 870],  and  must  be  accom- 
panied by  an  affidavit,  setting  forth  the  facts 
on  which  the  petition  is  founded,  to  be 
sworn  or  solemnly  affirmed,  as  the  case  may 
be,  before  the  District  Judge,  who  will  be 
appointed  a  Commissioner  for  that  purpose. 

The  party  must  also  deposit  in  the  District 
Court  the  amount  requisite  to  defray  the 
expense  of  transmitting  the  petition,  and,  if 
need  be,  the  record  to  the  High  Court. 

The  District  Judge,  on  receiving  such 
petition  and  affidavit  as  aforesaid,  when  such 
costs  of  transmission  have  been  paid  into 
Court,  shall  transmit  the  petition  and  affida- 
vit to  the  Registrar  of  the  High  Court,  under 
the  seal  and  signature  of  the  District  Court. 

(Signed)  J.  S.  CARSTAIRS, 

Offg.  Registrar. 


States  how  Column  2  of  Form  C,  prescribed  by 
Circular  No.  24,  dated  19th  June  1866,  should 
be  filled  up. 

CIVIL  CIRCULAR  No.  14. 

From  the  Officiating  Registrar  0/  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  dated  Cal- 

-    culla,  the  Jth  June  i8jo. 

(Civil  Side.) 

Present : 

the  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 


Doubts  having  arisen  as  to  what  should 
be  shown  in  Column  2  of  Form  C,  prescribed 
by  Circular  Order  No.  24  of  19th  June 
1866,  and  the  practice  of  different  districts 
in  respect  to  this  return  not  being  uniform, 
the  Court  deem  it  necessary  to  direct  that 
Column  2  of  the  form  should  be  read  as 
with  the  words  "  requiring  registration " 
added  to  the  heading,  and  that  the  returns 
of  each  Civil  Court  in  the  district,  though 
separately  shown,  should  not  exhibit  the 
details  of  the  several  cases  included,  but 
only  the  aggregate  number  according  to  the 
headings. 


Directs  that  the  Civil  and  Criminal  Statements 
for  the  quarter  from  April  to  June  1870  be  not 
submitted  till  new  forms  of  returns  are  supplied. 

CIVIL  CIRCULAR  No.  15. 
From  the  Officiating  Registrar  0/  the  High 
Court  of  Judicature  at  Fori  William  im 
Bengal,  to  all  Zillah  Judges,  Judicial 
Commissioners,  and  Magistrates,  dated 
Calcutta,  the  rjth  June  r8yo. 

(Civil  and  Criminal  Sides.) 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B,  Phear, 
Judges. 

The  Court  direct  that  the  Statements  of 
Business,  Civil  and  Criminal,  for  the  cur* 
rent  quarter  (April,  May,  and  June  1870), 
be  not  submitted  until  new  forms  of  returns, 
now  under  preparation  by  the  High  Court, 
are  supplied. 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Requests  Sessions  Judges  to  exercise  a  sound 
discretion  in  passing  sentences  of  transport- 
ation for  periods  less  than  life,  as  such  sen- 
tences will  in  effect  be  sentences  of  impri- 
sonment in  consequence  of  the  Government 
Resolution  restricting  transportation  to  Port 
Blair  to  cases  of  life-convicts. 

CRIMINAL  CIRCULAR  No.  i. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  Wit  Ham  in  Bengal, 
to  all  Sessions  Judges,  Judicial  Commis- 
sioners, and  Officers  vested  with  powers 
under  Section  445 A,  Act  VIII.  of  i86g, 
dated  Calcutta,  the  iyth  January  1870. 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.y  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  and  L.  S.  Jackson,  Judges. 

Thk  Government  of  India  having,  in 
their  Resolution  in  the  Home  Department, 
No.  2028-40,  dated  28th  December  1868, 
determined  on  restricting  transportation  to 
Port  Blair  to  the  cases  of  life-convicts,  the 
Court  desire  to  call  the  attention  of  all 
Criminal  Authorities  who  are  empowered 
to  pass  sentences  of  transportation  to  the  fact 
that  such  sentences,  when  passed  for  periods 
less  than  life,  cannot,  in  consequence  of  this 
restriction,  be  carried  into  effect  as  sentences 
of  transportation  beyond  Sea,  but  will 
operate  substantially  as  sentences  of  im- 
prisonment. The  Local  Government*  will 
doubtless  shortly  issue  instructions  as  to  the 
places  where,  and  the  circumstances  under 
which,  such  sentences  are  to  be  carried  out ; 
and  it  only  remains  for  the  Court,  therefore, 
without  in  any  way  desiring  to  fetter  the 
discretion  vested  in  them  by  law,  to  urge, 
upon  the  authorities  above  mentioned,  the 
necessity  for  exercising  a  sound  discrimina- 
tion in  passing  sentences  of  transportation, 
and  of  keeping  in  view  that  a  sentence  of 
imprisonment  involves  greater  suffering,  and 
consequently  must  be  looked  upon  as  more 
severe  than  a  sentence  of  transportation  for 
an  equal  period. 


Asks  Sessions  Judges  at  what  places  they  would 
propose  to  hold  Sessions  other  than  the  Head 
Quarters  of  the  Magistrate  of  the  District. 

CRIMINAL  CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of 

Judicature  at  Fort  William  in  Bengal,  to 

all  Sessions  Judges  and  Judicial  Com- 

miss  toners,  dated  Calcutta,  the  18th  Janu-  , 

ary  i8jo. 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  and  L.  S.  Jackson,  Judges. 

With  reference  to  Act  V.  of  1869  of  the 
Bengal  Council,  I  am  directed  to  request  you 
will  state,  for  the  information  of  the  Court,  at 
what  places  (if  any)  other  than  the  Head 
Quarters  of  the  Magistrate  of  your  District, 
you  would  propose  to  hold  Sessions,  stating 
in  each  case  the  circumstances  which,  in  your 
opinion,  make  such  places  desirable  or  con- 
venient localities  for  holding  such  trials. 


Directs  Sessions  Judges  to  keep  back  their  Cri- 
minal Administration  Reports  for  i860  until 
the  issue  of  instructions  with  regard  to  the  pre- 
paration of  Statement  No.  7  as  to  fines. 

CRIMINAL  CIRCULAR  MEMO.  No.  1. 

1 
From  the  Registrar    of  the  High    Court  of 
Judicature  at  Fort  William  in] Bengal,  to  all 
Criminal  Authorities,  dated  Calcutta,   the 
27th  January  18  jo. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  Judge. 

The  Court  direct  that  Sessions  Judges 
will  keep  back  the  submission  of  their 
Criminal  Administration  Reports  for  the  past 
year  (1869)  until  the  issue  of  instructions 
with  regard  to  the  preparation  of  Fine  State- 
ment No.  7  (Judges'  and  Magistrates')  pre- 
scribed by  Circular  Order  No.  14  of  1867.* 

*  9  W.  R.,  Criminal  Circulars,  p.  1. 
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Issues  instructions  as  to  the  preparation  of  the 

statements  of  fines. 

CRIMINAL  CIRCULAR  No  3. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Criminal  Authorities,  Lower  and 
Extra  Regulation  Provinces,  dated  Cal- 
cutta, the  2jth  January  rSfo. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.9  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  and  L.  S.  Jackson,  fudges. 

The  Court  having  noticed,  on  several  oc- 
•  casions,  that  the  mode  in  which  Fine  State- 
ment No.  7,  prescribed  by  Circular  Order 
No.  14*  of  16th  December  1867.  and  Magis- 
trates' Statement  No.  1,  Part  VII.,  are  pre- 
'  pared,  is  not  in  all  districts  the  same,  and 
that  much  misapprehension  seems  to  exist 
regarding  them,  the  following  instructions 
are  circulated  for  general  observance  : — 

2.  Rule  97  of  the  Supplementary  Rules 
for  the  preparation  of  Magistrates'  Statements 

which  accompanied  the 

Column  is. — Amount      late     Sudder     Court's 

«  i„  "rtf^'miomn     Circular   Order  of  the 

"  In     this      column  .    -  0        XT        0 

should  be    entered  the      27th  June  1842,  No.  98 

amount  of  fines  realized     (Printed      Series),       is 
l!T  thr«f.f^  f n^"    hereby    cancelled,     as 

ed  in  Column  13  ;  and  3 .  .„.'.. 

supposing    the    whole     being  inconsistent  with 

amount  to  be  realized,      Rule  57,  which  is  reprO- 

Column  14."  and  with  the  object  of 

Part  VII.  of  Statement 
No.  1,  the  first  15  columns' of  which  are 
intended  to  show  in  detail  the  information 
required  in  connection  with  Column  6,  Part 
VI.  of  the  same  Statement. 

3.  In  the  preparation  of  Columns  1 5  and 
17,  therefore,  Magistrates  will,  in  future,  be 
guided  by  Rules  57  and  58,  and  show,  in 
those  Columns,  such  realizations  only  as 
relate  to  fines  imposed  during  the  period 
embraced  by  the  Statement.  Realizations  of 
fines  imposed  in  previous  periods  should  be 
shown  separately  in  a  foot-note. 

4.  All  fines  judicially  ordered  by  Magis- 
terial Authorities  should  be  shown  in  State- 
ment 1,  Part  VII.  (Quarterly  and  Annual), 
which,  being  intended  to  include  all  the  fines 
imposed  in  connection  with  the  convictions 
entered  in  Column  12,  Part  I.,  Statement  I., 
must  not  be  confined  to  convictions  under 
the  Penal   Code,   but  should   also  include 

*  9  W.  R.,  Criminal  Circulars,  p,  1. 


fines  under  all  other  special  or  local  laws. 
The.  only  fines  to  be  excluded  from  Part 
VII.  are  those  inflicted  under  the  sentence 
of  a  Sessions  Court,  and  those  under  Sec- 
tion 270,  Criminal  Procedure  Amendment 
Act,  VIII.  of  1869,  which,  being  imposed  in 
cases  of  complaints  dismissed  as  frivolous 
and  vexatious,  would  be  out  of  place  here. 

5.  The  Fine  Statement  prescribed  by 
Circular  Order  No.  14*  of  16th  December 
1867  was  intended  to  serve  for  two  distinct 
Annual  Statements,  viz.,  the  Magistrate's 
Register  of  Fines  and  the  Sessions  Judges 
Return  of  Fines,  the  serial  No.  borne  by 
both  happening  to  be  the  same. 

6.  In  Column  1  of  the  former  (Magis- 
trate's Statement  No.  7)  will  be  shown  in 
one  lump-sum  the  amount  of  fines  imposed 
during  the  five  years  immediately  preceding 
the  one  to  which  the  Statement  relates : 
this  amount  should  correspond  with  the 
total  of  the  sums  unrealized  during  each  of 
those  five  years  as  shown  in  the  foot-note. 

7.  In  Column  2  will  be  entered  not  only 
all  the  fines  shown  in  Magistrate's  Statement 
No.  1,  Part  VIL,  but  also  all  other  fines 
of  whatsoever  description  (such  as  fines 
on  Ministerial  Officers  and  the  like,  which 
can  properly  find  no  place  in  that  statement) 
with  the  exception  of  sums  awarded  as  com- 
pensation under  Section  270.  Such  suns 
will  not  be  shown  at  all. 

8.  The  headings  of  Columns  4  and  8 
require  to  be  slightly  changed  by  the  inser- 
tion of  the  words  "  as  amended  by  Aft  ViiL 
of  1 869  "  after  the  letters  C.  C.  P. 

9.  The  sum  entered  in  Column  6  will  be 
the  total  amount  realized  on  account  of  fines 
imposed  during  the  year,  minus  the  amount 
which  has  been,  during  the  year,  remitted 
on  appeal. 

10.  Care  must  be  taken  to  keep  separate 
and  distinct  remissions  of  fines  imposed  dur- 
ing the  year  to  which  the  Statement  refers 
and  during  former  years.  It  will,  of  course, 
seldom  happen  that  fines  are  remitted  which 
have  been  imposed  during,  any  other  than 
the  year  under  report.  Where  this  is  the 
case,  the  amount  entered  in  Column  5  w'iU 
be  the  sum  actually  realized  on  account  of 
fines  imposed  in  former  years,  less  the 
amount  of  such  remission. 

11.  The  same  remarks  apply,  mutatis 
mutandis,  to  the  preparation  of  the  Judge's 
Statement  of  Fine  No.  7. 

*  9  W.  R.,  Criminal  Circulars,  p.  1. 
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Amends  the  Schedule  to  Circular  No.  19,  dated 
31st  December  1861,  regarding:  offences  under 
the  Penal  and  Criminal  Procedure  Codes,  and 
makes  corresponding  alterations  in  the  Ma- 
gistrate's Statements  Nos.  1  to  5. 

CRIMINAL  CIRCULAR  No.  4. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William  in  Bengal, 
to  all  Criminal  Authorities,  Lower  and 
Non- Regulation  Provinces,  dated  Calcutta, 
jrst  January  1870. 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

It  having  been  brought  to  the  notice  of 
the  Court  that  the  Schedule  attached  to 
Circular  Order  No.  19,  dated  31st  December 
1861,  though  superscribed  "  Schedule  of 
offences  under  Afts  XLV.  of  i860  and 
XXV.  of  1861/'  contains  no  place  for 
offences  under  Ad  XXV.  of  1861,  the  first 
70  headings  relating  expressly  to  offences 
under  the  Penal  Code  alone,  and  heading  71 
to  other  offences  "  not  included  in  the 
specifications  under  the  Penal  Code  and 
Code  of  Criminal  Procedure "  {vide  para. 
4  of  Circular  Order  No.  19,  in  remarks 
under  Paris  9  and  10),  the  following 
instructions  are  issued  for  general  observ- 
ance. 

2.  In  amendment  of  the  above  Sche- 
dule, the  Court  direct  that,  after  heading 
70,  a  new  heading,  to  be  numbered  "  71," 
shall  be  introduced  for  "  offences  under  the 
Code  of  Criminal  Procedure/'   which  will, 


of  course,  embrace  all  cases  under  Act  XXV. 
of  1 861  as  amended  by  Act  VIII.  of  1869. 
This  change  will  necessitate  the  present 
heading  No.  71  being  converted  into  No,  72, 
in  which  "  other  offences  not  included  in  the 
above  specifications  "  will  be  entered. 

3.  The  above  alterations  will  neces- 
sitate corresponding  changes  in  the  pre- 
paration of  the  Magistrates'  Statements 
(Quarterly  and  Annual)  Nos.  1  to  5. 
No.  1,  Part  I.,  will  show,  when  necessary,  a 
heading  for  "offences  under  the  Code  of 
Criminal  Procedure,"  and  No.  a,  Part  I., 
will  give  details,  not  of  two  headings,  as 
at  present,  but  of  three  headings,  viz. ; — 

No.  70. — Attempts. 

No.  7/. — Offences  under  the  Code  of 
Criminal  Procedure. 

No.  73.— Other  offences  not  included  in 
the  above  specifications. 

4.  Different  methods  being  followed  by 
different  District  Officers  in  filling  up 
Columns  1  to  4,  Statement  No.  4,  of  the 
Magistrates'  Statements  above  mentioned, 
the  Court  direct  that,  in  future,  the  words 
"in  the  Schedule  attached  to  Act  XXV. 
of  1861"  be  erased  from  the  headings  of 
those  columns,  in  which  will  henceforth  be 
entered,  not  only  such  offences  as  are  de- 
clared to  be  "  non-bailable  "  or  bailable  by 
that  Act,  as  amended  by  Act  VIII.  of  1869, 
but  also  all  offences  declared  to  be  either 
the  one  or  the  other  by  any  special  or 
local  law,  which  have  been  shown  under 
heading  72,  Part  I.,  No.  1. 
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With  reference  to  the  Court  Fees  Bill,  calls  for 
a  statement  showing"  the  establishment  neces- 
sary for  serving  and  executing:  processes  in 
criminal  cases  other  than  those  in  which  the 
police  may  arrest  without  warrant 

CRIMINAL  CIRCULAR  No.  5. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  'Magistrates  of  Districts  and 
Deputy  Commissioners,  dated  Calcutta, 
the  1 8th  February  1870. 

(Criminal  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Ofg.  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 

With  reference  to  Section  21  of  the 
Amended  Court  Fees  Bill  of  1870,  pub- 
lished at  page  84  of  the  Calcutta  Gazette 
of  January  26th  last,  the  Court  direct  that, 
within  one  month  from  the  receipt  of  this 
order,  all  Magistrates  of  Districts  and  De- 
puty Commissioners  forward  to  the  Court 
through  the  Zillah  Judge  or  Judicial  Com- 
missioner a  statement  in  the  accompanying 
form,  showing  the  number  of  peons  neces- 
sary to  be  employed  in  their  Courts  and  in 


those  subordinate  thereto  for  the  service 
and  execution  of  processes  issuing  out  of 
such  Courts.  All  recommendations  as  to 
the  number  of  peons  to  be  so  employed 
should  be  supported  by  any  figures  which 
may  be  procurable  from  the  Office  of  the 
District  Superintendent  of  Police,  or  from 
the  books  of  the  Court  Inspector,  showing 
the  number  of  processes  served,  by  the 
police  during  the  years  1867,  1868,  1869, 
in  the  case  of  offences  other  than  offences 
for  which  police-officers  may  arrest  without 
warrant,  and  the  number  of  officers  employ- 
ed in  serving  them. 

2.  As  the  Court  will  mainly  be  guided 
by  this  information  in  fixing  the  fees  charge- 
able for  serving   and    executing   processes 

issuing  out  of  the  Criminal  Courts,  it  is  ex- 
pected that  all  Magistrates  of  Districts  and 
Deputy  Commissioners  will  spare  no  effort 
on  their  part  to  make  it  as  complete  and 
reliable  as  possible. 

3.  In  the  first  and  second  columns  of 
the  enclosed  statement  will  be  inserted  the 
designations  and  salaries  of  any  Superin- 
tending establishment  that  may  be  consi- 
dered necessary,  and  in  the  column  of  re- 
marks the  Courts  to  which  it  is  to  propose 
that  such  Superintending  Officers  should 
be  attached. 
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Lays  down  new  forms  of  warrants  for  Sessions 
Courts  to  be  addressed  to  officers  in  charge  of 
Jails. 

CRIMINAL  CIRCULAR  No.  6. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Sessions  Judges  and  Judicial  Com  ■ 
missioners,  dated  Calcutta,  the  23rd  Feb- 
ruary  i8jo. 

(Criminal  Side.) 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 

Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 

Bayley,  and  L.  S.  Jackson,  Judges. 

With  reference  to  the  concluding  portion 
of    paragraph  2  of  Circular   Order  No.  3, 

dated     25th    March 

"But  the  law  in  force        g6  fa     subject 

now  does  not  require  that      A"v/»  J 

the  Sessions  Judge  should  of  warrants  to  Ottl- 
issue   a  separate  warrant     cers     jn     charge     of 

3  £*  SSSr'i&SE  if* f or  the  ™.™«on 

a  single  warrant  should  in-  of  sentence  (Cited  on 
dude  all  who  are  involved  jne  margin  for  facili- 
in  one  sentence."  {y  Qf  reference),   the 

Court  is  of  opinion,  without  entering  into  the 
question  of  what  the  law  requires,  that,  as  a 
matter  of  practice  and  convenience,  a  separate 
warrant  should  be  issued  in  the  caae  of  each 
prisoner. 

This  course  should  accordingly  be  observ- 
ed in  future. 

Warrants  to  Execute. 
No.     1.— Sentence  of  death  con-  2.   Newtorms 

firmed  by  High  Court.     0f    warrants,    as 

Court  of  reference  un-  margin,    are 

der  Chapter  XXVI II.,  herewith  sup- 
Code  of  Criminal  Pro-       ..  d  whjch  afe 

cedure.  r 

99    3.— Modified  sentence  pass-  to  be  used  here- 

ed  by  High  Court  on  aftCr.      These 

revision  or  appeal.  form*     are     er- 

„     4.-Sentence  of  transporta-  Iorms     ar?     ex" 

tion  for  life.  tremely  simple, 

„     5.— Sentence  of  transporta-     tne     differences 

ftSE&Tg*.39'  betTfn   'hem 

„     6.— Sentence  of  rigorous  im-     and  those  here- 
prisonraent     with    or     tofore      in      use 

fintent50"^  ""'    being    for    the 

„     7. — Sentence  of  rigorous  im-     most  part  mere 

prisonment  with  fine.      mattersof  detail. 

„     8.— Sentence    of    rigorous 

imprisonment    with         3.  The     fol- 

forfeiture  of  property.  lowmg  0bserva- 

..     9. — Sentence  ot  simple  im-  °         n    . 

"  prisonment.  tions  are  all  that 

„   10.— Sentence  of  simple  im-     occur     to     the 
prisonment  with  fine.       QoUTt  ag  neces- 

„   11. — Sentence  of  fine  or  in 

default    of    imprison-     sary  : 
ment. 

Nos.  2  and  3  are  entirely  new  forms. 
They  are  intended  to  show  the  sentences 


originally  passed  by  ihe  Sessions  Judge  and 
those  passed  by  the  High  Court  acting  as  a 
Court  of  reference  or  of  revision  or  appeaj. 

No.  6. — A  blank  space  has  been  left  in  that 
part  where  the  sentence  is  to  be  entered  for  the 
insertion  of  particulars  of  solitary  confine* 
ment,  if  any  ;  if  not,  the  blank  space  should 
be  so  filled  up  as  to  preclude  the  possibility  of 
interpolation  being  subsequently  made. 

No.  7. —  A  blank  space  has  also  been  left 
in  this  form  for  directions  as  to  the  mode  in 
which  the  fine  is  to  be  realized,  or  for  a 
further  term  of  imprisonment  on  default  of 
payment.  The  Court  should  give  exact 
directions  on  the  point  at  the  time  of  pass- 
ing sentence,  and  these  should  be  carefully 
inserted  in  the  warrant.  * 

The  remaining  forms  require  no  comment. 


No.  1. 

Trial  No.. 
Session 


To 


COURT  OF  SESSION, 

ZlLLAH. 


MAGISTRATE  OF  THE  DISTRICT4 
OF 
[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District^ 

fiSMtereaS  at  a  General  Jail  Delivery 
holden  at  on  the  day 

of  the  month  of  in  the  year  187        , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of  ,  and 

sentenced  by  the  Court  of  Session  to  suffer 
death  by  being  hanged  by  the  neck  until  he 
is  dead,  and  whereas  the  said  sentence  has 
been  duly  confirmed  by  order  of  the  High 
Court  of  Judicature : 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said  on  or  before  the 

of  the  month  of  (after  which 

body,  unless  claimed  by 
relatives  or  friends,  to  be  burnt  or  interred), 
and  that  you  do  return  this  warrant  when 
fully  executed  with  an  endorsement  undqr 
your  signature,  certifying  the  manner  in 
which  the  sentence  has  been  executed,  as 
commanded  by  Section  385  of  the  Code  of 
Criminal  Procedure. 

Herein  fail  not.  .' 

Given  under  my  hand  and  the  seal  of  this 
Court,  this  day  of  in  the 

year  187     . 
\  Sessions  Judgi% 


: 
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No.  2. 

Trial  No.. 
Session 


COURT  OF  SESSION, 

ZlLLAH. 


To 


MAGISTRATE  OF  THE  DISTRICT 


OF 


[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District^. 

SEfurt&S  at  a  General  Jail  Delivery 

holden  at  on  the  day 

in  the  year  187     , 


of  the  month  of 

,  son  of 
,  Pergunnah 
District  of 
of 


,  of  Village 

,  in  the 

,  was  convicted 

,  and 


sentenced  by  the  Court  of  Session  to  suffer 
death,  which  sentence  has  been  modified  by 
the  High  Court  as  a  Court  of  Reference,  and 
sentence  of 
passed 

It  is  hereby  ordered  that  execution  of  the 
said  modified  sentence  be  made  and  done 
upon  the  said  without  delay, 

and  that  you  do  return  this  warrant,  when 
duly  executed,  with  an  endorsement  under 
your  signature,  certifying  the  manner  in 
which  the  sentence  has  been  executed,  as 
commanded  by  Section  385  of  the  Code  of 
Criminal  Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court,  this  day  of 

in  the  year  187    . 

Sessions  Judge. 


No.  3. 

Trial  No.. 
Session 


COURT  OF  SESSION, 


ZlLLAH. 


To 


MAGISTRATE  OF  THE  DISTRICT 


OF 


[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District], 

WxtXtUS  at  a  General  Jail  Defray 

holden  at  on  the    •  day 

of  the  month  of  in  the  year  187    , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted   : 

of  ,  and 

sentenced  by  the  Court  of  Session  to 

which  sentence  has  been  modi- 
fied by  the  High  Court  in  revision  (or  ap- 
peal), and  sentence  of 
passed 

It  is  hereby  ordered  that  execution  of  the 
said  modified  sentence  be  made  and  done 
upon  the  said  without  delay, 

and  that  you  do  return  this  warrant,  when 
duly  executed,  with  an  endorsement  under 
your  signature,  certifying  the  manner  in 
which  the  sentence  has  been  executed,  as  « 
commanded  by  Section  385  of  the  Code  oi 
Criminal  Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court,  this  day  of 

in  the  year  187    . 

Sessions  Judge. 
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No.  4. 

Trial  No. 
Session 


COURT  OF  SESSION, 


ZlLLAH. 


in  the  year  187     , 

,  of  Village 

,  in  the 

,  was  convicted 

,  and 


To 


MAGISTRATE  OF  THE  DISTRICT 
OF 

[or  other  Officer  in  charge  0/  the  Jail  of  the 

said  District], 

SEheriftS  at  a  General  Jail  Delivery 
holden  at  on  the  day 

of  the  month  of 

,  son   of 
,  Pergunnah 

District  of 

of 

sentenced  by  the  Court  of  Session  to  undergo 
transportation  for  life     : 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said  without  delay,  and  that 

you  do  return  this  warrant,  when  fully  ex- 
ecuted, with  an  endorsement  under  your  sig- 
nature, certifying  the  manner  in  which  the 
sentence  has  been  executed,  as  commanded 
by  Section  385  of  the  Code  of  Criminal 
Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court,  this  day  of 

in  the  year  187    . 

Sessions  Judge, 


No.  5. 

Trial  No.- 
Session 


COURT  OF  SESSION, 


ZlLLAH. 


To 


MAGISTRATE  OF  THE  DISTRICT 
OF 

[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District.) 

SBltmatf   at  a  General  Jail  Delivery 
holden  at  on  the  day 

of  the  month  of  in  the  year  187      , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of 

and  sentenced  by  the  Court  of  Session  to 
undergo  transportation  (under  Section  59 
of  the  Indian  Penal  Code  instead  of 

imprisonment)  for 
years    : 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said 

without  delay,  and  that  you  do  return  this 
warrant,  when  fully  executed,  with  an  en- 
dorsement under  your  signature',  certifying 
the  manner  in  which  the  sentence  has  been 
executed,  as  commanded  by  Section  385  of 
the  Code  of  Criminal  Procedure. 

Herein  fail  not. 
Given  under  my  hand  and  the  seal  of  this 


Court,  this 

in  the  year  187    . 


day  of 


Sessions  Judge. 
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No.  6. 

Trial  No. — 
Session 


COURT  OF  SESSION, 


ZlLLAH. 


To 


MAGISTRATE  OF  THE  DISTRICT 
OF 

[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District.] 

fiBIieit&S  at  a  General  Jail  Delivery 

holden  at  on  the  day 

of  the  month  of  in  the  year  187     , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of 

and  sentenced  by  the  Court  of  Session  to 
undergo  rigorous  imprisonment  for  a  term 
of  years 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said 

without  delay,  and  that  you  do  return  this 
warrant,  when  fully  executed,  with  an  en- 
dorsement under  your  signature,  certifying 
the  manner  in  which  the  sentence  has  been 
executed,  as  commanded  by  Section  385  of 
the  Code  of  Criminal  Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court,  this  day  of 

in  the  year  187     . 


No.  7. 

Trial  No.~ 
Session 


COURT  OF  SESSION, 


ZlLLAH. 


Sessions  Judge. 


To 


MAGISTRATE  OF  THE  DISTRICT 
OF 

[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District.'] 

SHhcrCES  at  a  General  Jail  Delivery 
holden  at  on  the  dav 

• 

of  the  month  of  in  the  year  1 87    , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of 

and  sentenced  by  the  Court  of  Session  to 
undergo  rigorous  imprisonment  for  a  term 
of  ,  and  to 

pay  a  fine  of  ,  and  in  default 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said  without  delay,  and 

that  you  do  return  this  warrant,  when  fully 
executed,  with  an  endorsement  under  your 
signature,  certifying  the  manner  in  which 
the  sentence  has  been  executed,  as  com- 
manded by  Section  385  of  the  Code  of 
Criminal  Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court,  this  day  of 

in  the  year  187     . 

Sessions  Judge 
t 
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No.  8. 

Trial  No.- 
Session 


COURT  OF  SESSION, 

ZlLLAH. 


To 


MAGISTRATE  OF  THE  DISTRICT 
OF 

\pr  other  Officer  in  charge  of  the  Jail  of  the 

said  District.] 

W&tyttt&S  at    a    General    Jail    Delivery 

holden  at  on  the  day 

of  the  month  of  in  the  year  187  , 

,  son  of  ,  of    Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of 

and  sentenced  by  the   Court  of  Session  to 

undergo  rigorous  imprisonment  for  a  term 

of 

and  10  forfeit  all  his  property,  moveable  and 

immoveable 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said 
-without  delay,  and  that  you  do  return  this 

warrant,  when  fully  executed,  with  an  endorse- 
ment under  your  signature,  certifying  the 
hianner  in  which  the  sentence  has  been  exe- 
cuted, as  commanded  by  Section  385  of  the 
Code  of  Criminal  Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court  this  day  of 

in  the  year  187     . 

» 

Sessions  Judge. 


No.  9. 

Trial  No.. 
Session 


COURT  OF  SESSION, 

ZlLLAH, 


To 


MAGISTRATE  OF  THE  DISTRICT 
OF 

[or  other  Officer  in  charge  of  the  Jail  of  the* 

said  District.] 

JIEijerea*  at  a  General  Jail  Delivery 
holden  at  on  the  day 

of  the  month  of  in  the  year  187  , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of 

and  sentenced  by  the  Court  of  Session  to 
undergo  simple   imprisonment  for  a  term 

of 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said  without  delay,  and 

that  you  do  return  this  warrant,  when  fully 
executed,  with  an  endorsement  under  your 
signature,  certifying  the  manner  in  which 
sentence  has  been  executed,  as  commanded 
by  Section  385  of  the  Code  of  Criminal 
Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court  this  day  of 

in  the  year  187     . 

Sessions  Judge, 

g 
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No.  10. 

Trial  No 

Session 

COURT  OF  SESSION, 

ZlLLAH. 

* 

To 

MAGISTRATE  OF  THE   DISTRICT 
OF 

[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District^ 

3Ei)CteaS  at  a   General   Jail    Delivery 
holden  at  on  the  day 

of  the  month  of  in  the  year  187  , 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  the 

District  of  ,  was  convicted 

of 

and  sentenced  by  the  Court  of  Session  to 
undergo  simple  imprisonment  for  a  term 
of  ,  and  to 

pay  a  fine  of  and  in  default 

It  is  hereby  ordered  that  execution  of  the 
said  sentence  be  made  and  done  upon  the 
said  without  delay,  and 

that  the  fine  be  levied  by  distress  and  sale 
of  any  moveable  property  belonging  to  the 
said 

which  may  be  found  within  your  jurisdic- 
tion, and  that  you  do  return  this  warrant, 
when  fully  executed,  with  an  endorsement 
under  your  signature,  certifying  the  manner 
in  which  the  sentence  has  been  executed,  as 
commanded  by  Section  385  of  the  Code  of 
Criminal  Procedure. 

Herein  fail  not. 
Given  under  my  hand  and  the  seal  of  this 
Court  this  day  of 

in  the  year  187    . 

Sessions  Judge. 


No.  11. 

Trial  No.. 
Session 


COURT  OF  SESSION, 

ZlLLAH. 


To 


MAGISTRATE  OF  THE  DISTRICT 

OF 
[or  other  Officer  in  charge  of  the  Jail  of  the 

said  District.] 

WlhtVZ&S  at  a  General  Jail  Delivery 
holden  at  on  the  day 

of  the  month  of  in  the  yeaT  187, 

,  son  of  ,  of  Village 

,  Pergunnah  ,  in  tbe 

District  of  ,  was  conwfcd 

of 

and   sentenced  by  the  Court  of  Session  to 
pay  a  fine  of 
and  in  default  of  payment  to  be  imprisoned 
for  a  term  of  • 

You,  the  said  Magistrate,  are  hereby 
directed  to  levy  the  amount  of  the  said  fine 
of  by  distress  and  sale 

of  any  moveable  property  belonging  to  the 
said  which  may  be 

found  within  your  jurisdiction,  and  you  or 
the  officer  in  charge  of  the   jail  of  the  dis-  | 
trict    aforesaid     are    to    safely    keep    the 
said  in  your  custody  until 

the  fine  is  paid  or  levied,  or  until  the  ex- 
piration of  ;  and  you  are 
further  directed  to  return  this  warrant,  when 
fully  executed,  with  an  endorsement  under 
your  signature,  certifying  the  manner  ifl  t 
which  the  sentence  has  been  executed,  ti 
commanded  by  Section  385  of  the  Code  of 
Criminal  Procedure. 

Herein  fail  not. 

Given  under  my  hand  and  the  seal  of  this 
Court  this  day  of 

in  the  year  187    • 

Sessions  Judge. 
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Issues  directions  for  the  preparation  of  Sessions 
Statements  Nos.  2,  3,  and  4. 

CRIMINAL  CIRCULAR  No.  7. 

/V001  the  Registrar  0/  the.  High  Court  0/ 
Judicature  at  Fort  William  in  Bengal, 
to  all  Sessions  pudges,  Lower  and  Extra- 
Regulation  Provinces,  dated  Calcutta, 
the  nth  March  1870. 


(Criminal  Side.) 


Present  : 


The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
H.  V.  Bayley,  L.  S.  Jackson,  and  J.  B. 
Phear,  Judges. 

In  continuation  of  Circular  Order  No.  4, 
dated  6th  May  1868,*  the  following  direc- 
tions are  issued  for  observance  in  the  pre- 
paration of  Sessions  Statements  Nos.  2,  3, 
and  4. 

2.     When  there     are    more     Magistrates 


I 


No.  3  (Calendar). 


3.     It  having  come   to   the  notice  of  the 

Court  that  one  of  the 
specimen  entries  in  co- 
lumn 6  of  Statement  3  contains  the  words 
"  rigorous  transportation/'  Sessions  Judges 
are  informed  that  the  insertion  of  the  term 
"  rigorous"  was  a  clerical  error  which 
ought  not  to  be  followed,  as  it  is  not  a 
term  employed  in  the  Indian  Penal  Code  to 
qualify  a  sentence  of  transportation. 


Nos.  3  and  4  (Ca 
lendar     of     Commit 


Court  of  Session). 


4.  Adverting  to  column  4  of  Statement 

No.  3,  and  to  column  2 
of  Statement  No,  4,  the4 
'=a„d  su=  Court  observe  that  there 
of  Convictions  before  is  a  diversity  of  prac- 
tice in  numbering  the  ac- 
cused, some  officers  giv- 
ing fresh  numbers  to  the  prisoners  in  each 
case,  while  others  continue  the  series 
through  the  year.  The  Court  direct  that 
one  series  of  numbers  should  be  employed 
for  each  Session. 


No.  2  (Quarterly). 


than  the  printed  lines  in 
Statement   2    suffice  for, 


the  additional  names  should  be  written  in 
the  blank  spaces  between,  so  that  it  will 
rarely  be  necessary  to  attach  additional 
paper. 


*  9  W.  R.,  p.  5. 
Vol.  XIII. 


Makes  an  amendment  in  Circular  No.  3,  dated 
27th  January  1870,  regarding  the  preparation 
of  the  statement  of  fines. 

CRIMINAL  CIRCULAR  MEMO.  No.  2. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort   William   in  Bengal, 
to    all  Criminal  Authorities y  Lower  and 
Extra- Regulation  Provinces,   dated   Cal- 
cutta, the  2$th  March  i8fo. 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge. 

The  Court  directs  that  the  word  "un- 
realized "  be  inserted  immediately  before 
the  word  "  amount  "  in  line  2,  paragraph  6 
of  Circular  Order  No.  3,  dated  27th  of 
January  last.* 


*  Ante,  p.  2. 
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Calls  for  a  report  whether,  since  the  passing  of 
Act  XX.  of  1865,  there  has  been  any  material 
improvement  among  mookhtears  as  a  body. 

CRIMINAL  CIRCULAR  No.  8. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort   William  in 
Bengal,  to  all  Sessions  Judges  and  Ma- 
gistrates of  Districts,  dated  Calcutta,  the 
14th  April  i8jo. 

(Criminal  Side.) 
Present : 
The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges. 

The  Court  request  that  all  Sessions 
Judges  and  Magistrates  of  Districts  under 
their  control  will  be  so  good  as  to  report 
whether,  since  the  passing  of  Act  XX.  of 
1865,  there  has  been  any  material  improve- 
ment in  the  character  and  professional  ca- 
pacity of  the  mookhtears  as  a  body. 


Draws  attention  to  a  Full  Bench  decision  (cited) 
ruling  that  offences  not  triable  under  Chapter 
XV.  of  the  Code  of  Criminal  Procedure  cannot 
be  compromised  under  Section  271  of  that 
Code. 

CRIMINAL  CIRCULAR  No.  9. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Magistrates  of  Districts  and 
Deputy  Commissioners,  dated  Calcutta, 
the  22nd  April  18 jo. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

Attention  is  drawn  to  the  Full  Bench 
ruling,  dated  the  6th  September  1869, 
published  at  page  59,  Volume  XII.  of  the 
Weekly  Reporter,  Criminal  Rulings,  by 
which  it  has  been  held  that  offences  not 
triable  under  Chapter  XV.  of  the  Code  of 
Criminal  Procedure  cannot  be  compromised 
under  Section  271  of  that  Code. 


f 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  30th  November  1869. 

Present: 

Lord  Chelmsford,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Benamee  transactioas — Presumption. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Sayyud  Uzhur.Ali 

versus 

w 

Bebee  Ultaf  Fatima  and  others. 


m  In  a  suit  between  Mahomedans  in  the  nature  of  an 
ejectment-suit,  in  which  C,  the  plaintiff,  sought  to  re- 
cover a  share  of  property  in  the  possession  of  D  on 
the  ground  that  the  purchase  was  made  in  the  joint 
names  of  his.  (Cs)  father,  and  D's  wife,  and  in  which  D 
alleged  that  he  was  himself  beneficial  owner  of  the  pro- 
perty, having  purchased  it  benamee  in  the  names  of  his 
wife  and  son,  it  was  held  :  that  the  real  criterion  was 
to  consider  from  what  source  the  purchase-money  came. 
The  presumption  is  that  a  purchase  made  with  the 
money  of  A  m  the  name  of  B  is  for  the  benefit  of  A,  and 
it  cannot  be  presumed  from  the  purchase  by  a  father, 
whether  Mahomedan  or  Hindoo,  in  the  name  of  his  son, 
that  there  was  an  advancement  in  favor  of  that  son. 

In  coming  to  the  conclusion  to  which  they 
have  come  in  this  case,  their  Lordships  feel 
that  they  are  not  departing  from  the  whole- 
some   rule— that,    unless    they    are    clearly 
satisfied  that  the  finding  of  two  concurrent 
Courts  in  India  upon  a  question  of  fact  was 
wrong,  it  will  not  be  disturbed  here.     For  if 
the  judgments  in  the  respondents'  favor  are 
carefully  examined,  it  will  appear,  either  that 
there  has  been  no  finding  at  all  of  the  facts 
which  it  was  necessary  to  find,  or  that  those 
facts    have    been    found    in    favor    of    the 
appellant.     Their    Lordships    may    dismiss 
the  judgment  of  the   High   Court  with  the 
respect  due  to  that  tribunal,  by  saying  that 
the  learned  Judges  who  then  sat  appear  to 
have  conceived,  rightly  or  wrongly,  that  the 


*  From  the  judgment  of  Peacock,  C.^andKemp, 
g\,  in  Special  Appeal  No.  1524  of  1862,  decided  6th 
.February  1862 — not  reported. 


question  in  dispute  between  the  parties  was 
one  of  fact,  and  that  they,  under  the  rules 
which  regulate  the  hearing  of  special  ap- 
peals, had  no  jurisdiction  to  disturb  the 
finding  of  the  Court  below. 

Then,  with  respect  to  the  first  judg- 
ment— the  judgment  of  the  Court  of  first 
instance — it  appears  to  their  Lordships 
that  the  Judge  never  dealt  with  the  real 
question  at  issue  between  the  parties, 
namely,  the  question  whether  this  property* 
was  held  benamee  by  the  son  and  wife  of 
the  appellant,  or  whether  it  was  held 
by  those  persons  beneficially  and  for  their 
own  interest,  and  in  their  respective  shares. 

There  were  two  issues  before  the  Court, 
one  of  which  seems  to  be  not  very  accurately 
framed.  It  is  in  terms  whether  the  ikrar- 
namah  was  genuine  or  not,  which  apparently 
is  meant  to  raise  the  question  whether  it  was 
a  forgery  or  not. 

The  real  question  between  the  parties  and 
that  which  appears  to  have  been  decided  by 
the  Judge  was,  however,  whether  the  parties 
who  executed,  or  purported  to  have  executed, 
that  document  were,  at  the  time  when  they 
so  executed  it,  infants  or  of  full  age.    The 
Principal  Sudder  Ameen  has  found  that  fact 
against  the  appellant ;  and  the  learned  Coun- 
sel at  the  bar  have  not  called  upon  us  to 
interfere  with  that  finding.    But  what  was 
the   inference   which  the  Principal  Sudder 
Ameen  drew  from  the  fact  so  found  ?     It  was 
that  this  document,  which  was  a  mere  de- 
claration of  trust,  and  a  document  intended 
only  to  facilitate  the  mutation  of  names,  r.  e., 
the  transfer  of  the  property  into  the  name 
of  the  appellant,  being  executed  in  a  man- 
ner which  was  not  binding  on  the  parties 
who  purported  to  have  executed  it,  was  a 
fact  fatal  to  the    appellant's  title;  and  that 
from  the  fact  so  found  it  necessarily  follow- 
ed that  the  whole  of  the  respondent's  case 
was  established  against  the  appellant,  and 
that  the  property  was  really  held  by  those 
who  were  the  ostensible  owners  of  it,  in  their 
own   right,   and  not  benamee  for  the   ap- 
pellant.    That  sweeping  inference  will  not 
stand  a  moment's  examination. 

The    case  then  go;s  by  appeal  to    the 
Zillah  Judge,  who,  so  far  as  he  finds  any 
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facts,  appears  to  have  found  the  material  fact 
in  favor  of  the  appellant ;  for  he  begins  his 
judgment  by  stating  that  the  proceedings 
before  the  Court  proved  that  the  appellant, 
during  his  son's  lifetime,  had  purchased 
property  in  his  name,  and  always  acted  as 
if  the  son  were  the  real  proprietor  of  the 
estate. 

He  goes  onto  state  the  appellant's  case: 
"  It  is  urged  by  Uzhur  Aii  that  all  property 
purchased  by  him  was  purchased  in  his 
son's  name,  but  with  his  own  funds,  which 
is  probably  the  case."  And,  therefore,  he 
bas  either  done  what  the  Principal  Sudder 
Ameen  did,  namely,  omitted  to  come  to  any 
finding  at  all  on  the  material  issue  in  the 
case,  or  he  has  found  that  issue  in  favor  of 
the  plaintiff. 

That  being  the  effect  of  the  judgments,  it 
appears  to  their  Lordships  that  there  has 
been  really  no  decision  against  the  appellant 
in  the  Courts  below  which  is  capable  of 
being  supported  on  the  grounds  upon  which  it, 
professes  to  rest.  The  result  is  that  it  lies 
upon  their  Lordships  to  decide  the  case  upon 
the  evidence  in  the  record,  putting  those 
decisions  entirely  out  of  consideration. 

The  case  is  simply  this.     The  respond- 
ents  bring   their  suit   in   the    nature  of  an 
ejectment- suit,    to    recover,  we  will  take  it, 
that  share  of  the  property  which  would  have 
belonged  to  their  father,  supposing  that  the 
purchases  originally  taken  in  the  joint  names 
of  their  father  and  the  wife  of  the  appellant 
had  been  taken  for  them  beneficially.  The  de- 
fendant alleges  that  of  that  property,  of  which 
he  seems  to  be  now  the  ostensible  owner,  he 
was  all  along  the  beneficial  owner;  that  it 
was  purchased  by  him  from  his  own  funds, 
benamee,  in  the  names  of  his  wife  and  son ; 
and  that  every  act  of  ostensible  ownership 
which  was   done  was   consistent   with   that 
state  of  the  title.     It  is  not  a  novel  thing 
in   India  that  that   state   of  things   should 
exist.     It  has  been  repeatedly  brought  before 
this  Committee ;  and  the  law  relating  to  it  was 
reviewed  in  the  case  of  Gosain  vs.  Gosain,  6 
Moore's  Indian  Appeals.  Of  course  we  cannot 
apply  to  the  decision  of  this  case,  which  is  one 
between  Mahomedans,  any  of  the   reasons 
which  in  the  judgment  delivered  at  this  Board 
in  that  case  are  drawn  exclusively  from  Hin- 
doo Law.     It  is,  however,  perfectly  clear  that 
in  so  far  as  the  practice  of  holding  lands  and 
buying  lands  in  the  name  of  another  exists, 
that  practice  exists  in  India  as  much  among 
the  Mahomedans  as  among  the  Hindoos,  and 


the  judgment  in  Gosain  vs.  Gosain  and 
the  cases  therein  referred  to  are,  at  all 
events,  authority  for  the  propositions  that 
the  criterion  of  these  cases  in  India  is  to 
consider  from  what  source  the  purchase-mo- 
ney comes ;  that  the  presumption  is  that  par 
chase  made  with  the  money  of  A  in  the  name 
of  B  is  for  the  benefit  of  A  ;  and  that,  from 


the  purchase  by  a  father,  whether  Mahome- 
dan  or  Hindoo  father,  in  the  name  of  his  son, 
you  are  not  at  liberty  to  draw  the  presumption 
which  the  English  Law  would  draw,  of  an 
advancement  in  favor  of  that  son.    Again,   < 
the  mere  fact  that  this   property  was  pur- 
chased, not  in  the  sole  name  of  the  son,  hot 
in  the  name  of  the  wife  as  well  as  of  the  son,    j 
affords   a  strong  argument  in  favor  of  the 
hypothesis  that  it  was  a  benamee  purchase,    \ 
for  there  was  no  such  community  of  interest 
between  the  wife  and  the  son  as  would  «■• 
der  it  probable  that  they  had- been  made  joint 
owners  of  the  property ;  and  the  reason  tor 
putting  two  names  rather  than  one  into  1 
trust  applies  almost  as  strongly  in  India  as 
it  would  in  this  country. 

Again,  when  we  come  to  the  evidence 
which  has  been  given  in  the  cause,  it  appears 
to  their  Lordships  to  be  all  on  one  side.  As  we 
have  said  before,  the  evidence  of  acts  of  os- 
tensible ownership  proves  nothing;  bat  we 
have  proof,  so  far  as  there  is  any  proof  in  the 
cause,  of  the  source  from  which  the  money 
proceeded,  that  the  money  was  the  father's. 

We  have,  moreover,  toe  admission  of  the 
son,  which,  though  it  directly  applies  only  to 
one  portion  of  the  property,  throws  a  light 
upon,  or  at  least  tends  to  corroborate,  the  di- 
rect evidence  which  has  been  given  as  to  the  na- 
ture of  the  other  transaction.  So  that,  with- 
out going  through  that  evidence  in  detail, 
it  is  sufficient  to  say  thai,  in  their  Lordships' 
opinion,  there  was  but  one  conclusion  to 
which,  if  the  case  were  fairly  tried  out,  the 
Judges  of  the  tw9  Courts  which  dealt  with 
the  question  of  fact  ought  to  have  come. 

On  these  grounds  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  decisions 
of  all  the  three  Courts  below  be  reversed, 
and  that  the  suit  of  the  plaintiffs  be  dismiss- 
ed with  costs.  They  most  also  pay  the 
\  costs  of  this  appeal. 


1870.] 
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The  9th  December  1869. 

Present  : 

Lord  Chelmsford,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Construction— Deed  by  purdah  woman. 

On  Appeal  from  the  High  Court  at  Madras. 
Sookyaboye  Ammal 

versus 

Latchmi  Ammal. 

A  document  obtained  by  the  chief  male  member  of  a 
family  from  a  purdah  woman  should  receive  a  strict 
construction. 

Their  Lordships  entertain  no  doubt  that 
the  Courts  in  lodia  have  put  a  correct  con- 
struction upon  this  instrument,  and  that  this 
appeal  ought  to  be  dismissed. 

The  effect  of  the  parol  evidence  is,  of 
course,  to  be  considered  in  so  far  only  as  it 
determines  the  position  of  the  parties  at  the 
time  when  the  second  razinamah  was  entered 
into,  which,  as  Mr.  Grady  has  argued,  may 
afford  some  reason  for  the  making  of  the 
instrument.  Their  Lordships,  however,  do 
not  think  that  it  justifies  the  conclusion 
which  Mr.  Grady  would  draw  from  ir,  vis., 
that  it  was  a  natural  or  likely  thing  that 
the  widow  should  say  to  the  brother  of  her 
husband,  who  was  then  the  presumptive 
heir  in  reversion,  "  Take  the  property  at 
a  once,  and  give  me  only  the  sum  stipulated 
"  for  by  way  of  maintenance." 

It  seems  to  their  Lordships  more  probable 
that  the  brother,  being  then  the  presumptive 
heir  in  reversion,  may  have  thought  it  desir- 
able to  obtain  the  custody  and  management 
of  the  property,  in  order  to  avoid  the  risks 
which  a  presumptive  heir  must  always  run, 
that  during  the  continuance  of  the  widow's 
estate  the  property  may  be  wasted.  That 
may  have  been  the  inducement  to  him  to 
undertake  the  care  and  custody  of  the  pro- 
perty. And,  on  the  other  hand,  the  widow 
may  have  felt  desirous  10  be  relieved  from 
those  cares  of  management  which  a  Hindoo 
woman,  living  in  a  state  of  seclusion,  is  not 
a  person  not  very  competent  to  undertake. 
But  however  this  may  be,  it  seems  to  their 
Lordships  that  the  relation  of  these  parties 
was,  at  all  events,  such  that  a  transaction 
between  them  should  be  closely  scanned ; 
and  that  a  document  obtained  by  .the  chief 


male  member  of  the  family  from  a  purdah 
woman  should  receive  a  strict  construction. 

What,  then,  was  the  intention  of  the  parties 
to  the  second  razinamah  as  it  is  to  be  col- 
lected from  the  terms  of  the  instrument,  and 
without  regard  to  what  may  have  been  said 
in  the  parol  evidence  touching  their  inten- 
tion ? 

It  is  stated  distinctly  by  the  Judge,  Mr, 
Goldingham,  who  is  doubtless  acquainted 
with  the  native  language,  that  the  terms 
used  in  the  original  do  not  import,  and  can- 
not be  construed  to  import,  anything  like 
words  of  conveyance.  To  their  Lordships 
it  appears  that  the  translation  certainly 
contains  no  words  of  that  kind.  • 

It  has  indeed  been  argued  by  Mr.  Gradjr 
that,  in  order  to  give  some  effect  and  mean- 
ing to  the  provision  that  the  property 
should  be  taken  possession  of  by  the  brother, 
that  provision  must  be  taken  to  import 
conveyance,  because  he  was  already  in  pos- 
session ;  and  it  must  be  assumed  that  the 
deed  intended  to  give  him  something  which 
he  had  not  already.  Their  Lordships  are 
of  opinion  that  that  argument  supplies  no 
reason  for  putting  on  the  terms  used  a  con- 
struction which  they  do  not  naturally  bear. 

Mr.  Grady  further  endeavoured  to  sup- 
port his  argument  by  saying  that,  in  like 
manner,  the  first  razinamah,  when  it  speaks 
of  one  brother  giving  possession  to  the 
other,  imports  a  conveyance  from  the  one 
to  the  other.  But  this  really  is  not  so. 
Before  the  execution  of  the  first  razinamah. 
the  two  brothers  were  joint  owners  of  the 
whole  property.  They  made  a  partition, 
and  the  senior  member  of  the  family  being 
in  the  position  of  manager,  and  the  pro- 
perty standing  in  his  name,  it  was  provided 
by  the  razinamah  that  he  should  give  over 
the  possession  of  the  younger  brother's 
share  to  him.  The  title  of  the  younger 
brother  was  complete  before  the  instrument 
was  executed.  There  was  no  conveyance  of 
title  from  one  brother  to  the  other,  but 
simply  a  provision  that  on  the  partition 
there  shpuld  be  a  separate  possession  of  the 
shares. 

Again,  it  seems  to  their  Lordships  that 
the  construction  which  the  High  Court  has 
put  upon  the  term,  that  the  lady's  allowance 
was  to  be  paid  out  of  the  income  of  the 
property  which  was  put  into  the  custody 
and  care  of  the  brother,  is  correct  ;  and  that 
that  provision  clearly  impressed  the  property 
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with  a  trust.  That  the  allowance  should 
fall  so  far  short  of  the  whole  income  of  the 
property,  may  be  explained  by  those  con- 
siderations which  his  Lordship  Sir  Lawrence 
Peel  has  already  suggested,  as  to  the  reli- 
gious obligation  of  a  Hindoo  widow  to 
live  a  recluse,  and,  in  some  degree,  an 
ascetic  life.  Nor  is  it  improbable  that 
there  may  also  have  been  in  the  contempla- 
tion of  the  parties  the  necessity  of  providing, 
by  the  accumulation  of  the  surplus  income, 
against  the  risks  of  bad  seasons  and  the 
consequent  depreciation  of  the  landed  pro- 
perty, or  for  the  performance  of  religious 
duties  for  which  the  razinamah  makes  no 
express  provision. 

To  suppose  that  this  woman  should, 
without  consideration,  absolutely  give  away 
property,  of  which  a  portion  only  {viz.,  the 
Government  bonds)  produced  an  annual 
income  of  upwards  of  1,500  rupees,  for  an 
allowance  amounting  only  to  about  660 
rupees  per  annum,  plus  the  value  of  the 
rice — and  that  secured  only  by  the  personal 
engagement  of  the  other  party — seems  to 
their  Lordships  a  most  improbable  hy- 
pothesis, and  one  which  is  not  warranted  by 
any  reasonable  construction  which  can  be 
put  upon  the  terms  of  the  instrument. 

Their  Lordships  must  therefore  humbly 
recommend  to  Her  Majesty  that  this  appeal 
be  dismissed,  and  they  think  that  it  should 
be  dismissed  with  costs. 


The  9th  December  1869. 

Present : 

Lord  Chelmsford,  Sir  James  W.  Col  vile, 
Sir  Joseph  Napier,  and  Sir  Lawrence 
Peel. 

Sale — property  escheated  by  Government— Act 

of  State— Suit. 

On  Appeal  from  the  High   Court  at  Agra. 

Sheo  Lall  Bohra 

versus 

Sheik  Mahomed. 

Where  a  sale  of  landed  property  which  has  been 
escheated  by  the  Government  was  made  by  Government 
without  any  restriction  being-  attached  to  the  original 
notice  of  sale,  which  stated  that  the  highest  bidder  was 
to  be  the  purchaser;  it  was  held  that  the  Government 
could  not,  subsequent  to  the  bid  and  the  deposit  of  tb- 
earnest-money,  impose  any  condition,  but  was  bound 
to  make  over  possession  irrespective  of  the  character 
of  the  highest  bidder. 


In  selling  the  property  of  rebels  which  it  had  coa* 
fiscated,  the  Government  does  not  perform  an  act  of 
State,  but  stands  in  the  situation  of  an  iodividual 
selling  his  property  by  auction,  and  a  suit  may  therefore 
be  properly  brought  against  the  Government  by  the 
purchaser  if  the  Government  refuses  to  give  up  posses- 
sion or  transfers  the  possession  to  another. 

This  being  a  case  in  which  no  one  has 
appeared  on  the  part  of  the  respondents, 
their  Lordships  have  felt  it  to  be  their  duty 
most  anxiously  to  consider  it,  in  order  to 
see  whether  any  sufficient  grounds  existed 
for  the  reversal  of  the  judgment.  They  are 
unable  to  come  to  anv  other  conclusion  than 
that  the  judgment  must  be  affirmed. 

This  was  a  suit  for  possession  by  es- 
tablishment and  declaration  of  right  of  1,662 
acres  in  the  mehal  of  Thanah  Bhowan, 
which  was  property  confiscated  by  the 
Government  in  consequence  of  the  partici- 
pation by  the  former  proprietors  in  the  re- 
bellion of  1857. 

It  was  suggested  to  the  Government  M 
this  property  might  be  put  up  for  sale; and 
Mr.  Colvin,  who  recommended  this,  pro- 
posed, in  order  to  prevent  the  possibility 
of  any  of  the  rebels  or  of  any  of  their  re- 
latives becoming  purchasers,  that  it  sbonld 
be  put  up  in  one  entire  lot.  This  sugges- 
tion was  adopted  by  the  Collector  of 
Mozurfernugger,  who,  in  a  letter  to  the 
Commissioner  of  the  Meerut  Division,  said : 
"  Mr.  Colvin's  note  so  fully  details  how  im- 
"  perfect  partition  has  been  made,  that  no- 
"  thing  is  left  for  me  to  explain.  All  the 
"  confiscated  patches  have  been  accurately 
"  defined  and  formed  into  one  puttee.  It 
"  has  not  been  thought  necessary  to  make  a 
"  regular  butwarrah  or  perfect  partition,  al- 
"  though  that  could  be  done  if  necessary ; 
"  for  all  practical  purposes  the  separation 
"  of  the  scattered  confiscated  parcels  is  com- 
"  plete,  and  the  whole  can  now  be  put  up 
'•  for  sale  with  the  prospect  of  some  wealthy 
"  outsider  buying  it  in.  Had  the  confiscated 
"  patches  not  been  divided  off  and  then  sold, 
"  the  probability  is  the  relatives  of  the  re- 
"  bels  would  have  purchased  the  lots.  Even 
"  now  there  is  a  fear  of  the  relations  buying 
in  the  property  '  ism  furzee.'  This  will 
be  guarded  against  as  far  as  I  am  able." 

These  extracts  from  the  correspondence 
are  for  the  purpose  of  showing  that  the  at- 
tention of  the  Government  was  at  the  ear- 
liest period  called  to  the  propriety  or  ex- 
pediency of  preventing  rebels  becoming  the 
purchasers  of  this  property.  But  the  Go- 
vernment did  not  adopt  that  view ;  and  in  a 
letter  from    the    Secretary  of    the  Sudder 
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Board  of  Revenue  to  the  Secreary  of  the 
Government,  of  the  12th  January  1864,  the 
Secretary  of  the  Sudder  Board  says :  "  The 
"  Board,  in  recommending  the  proposal  for 
"sale,  remark  that,  as  the  puttee  is  inter- 
"  mixed,  and  some  of  the  rights  (as  in  wells) 
"joint,  and  the  responsibility  common  with 
"  the  other  puttees,  it  will  be  inexpedient  to 
"place  any  restriction  on  the  competition 
"of  the  resident  brotherhood,  even  though 
"  connected  wiih  the  ex-proprietors.  A 
"  stranger  may  find  it  difficult  to  gain  effec- 
"  tive  possession ;  and  besides,  the  Govern- 
"  ment  need  not  lose  the  chance  of  a  higher 
"  price  from  unrestricted  competition." 

A  sale  to  this  effect  was  sanctioned  by  the 
Lieutenant-Governor.  The  Under-Secre- 
tary to  the  Government,  writing  to  the 
Secretary  of  the  Sudder  Board  on  the  16th 
of  February  1864,  says  :"  The  Lieutenant- 
"  Governor  has  been  pleased  to  sanction  the 
"sale  of  the  confiscated  lands  as  therein 
"  detailed." 

This  was  followed  by  an  order  of  the 
Revenue  Court,  dated  the  14th  of  March 
1864,  which  directs  "that  the  auction  be 
"knocked  down  to  whoever  bids  the  high- 
"est,  no  attention  being  paid  as  to  whether 
"  he  be  a  rebel  or  not ;"  and  then  a  notice  was 
issued,  following  upon  that  order,  in  these 
terms :  "  Whereas,  in  accordance  with  the 
"  sanction  of  the  Commissioner,  No.  74, 
"dated  12th  of  March  1864,  conveying  the 
"sanction  of  the  Government,  the  auction- 
"  sale,  of  the  property  situated  in  the  town 
"  of  Thanah  Bhowan  in  Pergunnah 
"Thanah  Bhuwun,  confiscated  by  Govern- 
"  ment  for  rebellion,  and  as  detailed  at  foot, 
"will  be  held  on  the  20ih  of  April  1864, 
"  it  is  hereby  notified  that  whosoever  may 
"wish  to  purchase  should  present  himself 
"  at  Mozuffernuggur  and  do  so.  Moreover, 
"that  the  auction-purchaser  will  have  to 
"  abide  by  the  conditions  of  the  auction,  and 
"  that  the  auction-sale  will  be  knocked  down 
"  to  whichever  party  gives  the  most.  No 
"attention  will  be  paid  as  to  whether  the 
"purchaser  is  a  rebel.  Whoever  chooses 
"may  purchase." 


Of  course,  that 
that     anybody, 
whether  rebel  or 
tion-room,  might 
the  purchaser  of, 
Accordingly,   an 
appeared  in  the 
him,  and,  after 


was  notice  to  all  the  world 
whatever  he  might  be, 
not,  going  into  that  auc- 
become  a  bidder  for,  and 
this  confiscated  property, 
agent  of  the  respondent 
auction-room  and  bid  for 
considerable    competition, 


was  ultimately  decided  to  be  the  highest 
bidder,  and  the  lot  was  knocked  down  to 
him  upon  his  bidding  of  19,000  rupees. 

He  then  sought  to  have  that  sale  perfect- 
ed. He  deposited  the  sum  of  2,060  rupees, 
and  desired  to  complete  the  purchase,  when 
he  was  met  by  an  objection  that  the  sale, 
not  having  been  ratified  by  the  Collector/ 
another  person  had  come  forward  who  had 
offered  a  larger  sum,  22,000  rupees,  and 
therefore  that  the  sale  to  the  respondent 
would  not  be  carried  out. 

The  right  to  refuse  to  complete  the  sale 
is  founded  on  a  memorandum  at  the  foot  of 
the  statement  of  the  biddings,  in  these 
terms :  "  This  auction  has  been  knocked* 
"  down  to  Moulvie  Sheikh  Mahomed,  the 
"  son  of  Moulvie  Ahmed  Oollah,  resident 
"  of  Thanah  Bhowan,  through  Katim  Ully, 
"  on  the  20th  April  1864,  on  the  condition 
"  of  its  being  ratified  by  the  Collector." 

The  principal  question  in  this  case  is*, 
whether  the  ratification  of  the  sale  by  the 
Collector  was  or  could  be  made  a  condition 
of  the  sale.  It  is  unfortunate  in  this  case 
that  we  have  no  evidence  at  all  of  what  the 
conditions  of  sale  were,  but,  according  to  the. 
opinion  of  the  Judge  of  the  District  Court, 
and  also  of  the  High  Court,  this,  which  is 
sought  to  be  imposed  as  a  condition,  was  no 
part  of  the  original  conditions  of  sale. 

The  Judge  of  the  District  Court  said: 
"  The  notice  declares  that  the  property 
"  shall  be  sold  to  the  highest  bidder,  subject 
"  to  the  conditions  of  sale.  What  those 
"  conditions  were  does  not  exactly  appear, 
"  but  no  proof  is  adduced  that  the  confirm- 
"  ation  of  the  sale  by  higher  authority  was 
"  one  of  them."  And  the  High  Court  was 
of  opinion  that,  "  inasmuch  as  the  Collector, 
"  with  the  sanction  of  the  superior  author}' 
"  ties,  made  it  a  distinct  condition  of  the 
"  sale  that  the  property  should  be  sold  to 
"  the  highest  bidder,  and  that  the  consider- 
"  ation  as  to  whether  he  was  a  rebel  or  not 
"  should  not  affect  his  right  to  purchase, 
"  the  Government  were  not  at  liberty] 
"  subsequently  to  the  sale,  to  disapprove 
"  of  and  annul  the  sale  on  the  grounds 
"  stated.  The  Government,  like  any  other 
"  seller,  might  impose  whatever  conditions 
"  it  pleased  in  reference  to  property  which 
"  it  offered  for  sale,  prior  to  the  sale ;  but 
"  when  it  had  expressly  stated  that  it 
"  would  not  allow  a  particular  objection  to 
"  operate,  it  was  not  at  liberty,  subsequently 
"  to  the  sale,  to  impose  a  condition  on  the 
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•'  sale  not  only  novel,  but  directly  at  vari- 
44  ance  with  the  terms  under  which  it  offered 
"  the  property  for  sale." 

Their  Lordships  apprehend  that,  looking 
at  the  terms  of  the  memorandum,  the  words 
"  on  the  condition  of  its  being  ratified  by 
the  Collector"  must  be  qualified  in  this 
manner — that,  supposing  the  conditions  of 
the  sale  have  not  been  complied  with,  then 
the  Collector  might  refuse  to  ratify  it ; 
but  to  hold  it  to  have  been  in  the  power  of 

the   Collector  to   refuse   to   ratify   the   sale 

• 

because  the  purchaser  was  a  rebel  would  be 
a  determination  utterly  repugnant  to  the 
terms  and  conditions,  upon  which,  according 
to  the  public  notice,  the  sale  was  to  be 
conducted. 

Even  assuming,  therefore,  that  the  appel- 
lant is-  right  with  regard  to  the  ratification 
trf  the  Collector  being  a  condition  which 
attaches  upon  the  sale,  he  was  bound  to 
show  that  the  refusal  to  ratify  the  contract 
was  by  reason  of  the  non-observance  or  the 
non-performance  of  some  express  condition 
of  sale. 

Under  these  circumstances,  the  suit  is 
brought  virtually  for  specific  performance. 
In  consequence  of  the  contract  in  the  auction- 
room,  an  equity  arose  against  the  Govern- 
ment, which  the  party  seeks  by  this  suit  to 
enforce. 

Now,  inasmuch  as  Sheo  Lall  pretends  or 
assumes  to  be  the  purchaser  of  this  property, 
it  was  impossible  that  such  a  suit  could  be 
instituted  [without  making  him  a  party  to  it, 
and  he  might  have  shown  that  he  was  a 
purchaser  for  valuable  consideration  without 
notice,  and  if  that  had  been  the  case,  he 
would  have  been  dismissed  from  the  suit. 
But  it  appears  clearly  that  he  had  notice  of 
this  purchase  by  the  respondent,  because, 
in  a  petition  which  he  presented  to  have  his 
offer  accepted  and  the  property  conveyed 


to  him,  he  said :  "  Whereas  the  auction-sale 
"of  the  town  of  Thanah  Bhowan,  the 
"property  of  rebels,  and  confiscated  by 
"Government,  was  yesterday  sold  for  Rs. 
"19,000,  and  that,  as  yet,  the  sale  has  not 
"been  ratified,  and  that  the  property  will 
"  admit  of  a  higher  price,  1,  prior  to  the 
"ratification  of  the  former  auction,  present 
"  this  application  to  the  extent  of  Rs.  22,200, 
"  and  solicit  that,  if  the  authorities  deem  it  i 
"  advisable,  the  property  be  bestowed  on  me 
"  for  that  sum."  He  is,  therefore,  a  pur- 
chaser with  notice,  and  the  same  equity 
attaches  against  him  as  against  the  Govern-  , 
merit.  j 

It  has  been  said  that  this  suit  could  not 
be  instituted  by  the  respondent,  inasmuch 
as  what  was  done  was  an  act  of  State, 
which  could  not  be  called  in  question.  The 
meaning,  as  their  Lordships  understand  it, 
of  an  act  of  State  is  something  which  ap- 
pertains to  the  functions  of  Government. 
Suppose,  for  instance,  any  question  tad 
arisen  with  regard  to  the  propriety  of  con- 
fiscating the  rebels'  property,  that  would 
have  been  an  act  of  State.  Probably  the  de- 
termination of  the  Government  to  sell  that 
confiscated  property  might  also  be  treated  as 
an  act  of  State,  but  in  the  sale  the  Govern- 
ment was  exactly  in  the  situation  of  an 
individual  selling  his  property  by  auction; 
and  when  the  property  was  knocked  down, 
the  relation  of  vendor  and  vendee  existed 
between  the  Government  and  the  highest 
bidder. 

It  is  impossible,  therefore,  to  say  that  this 
suit  was  not  properly  brought  against  the 
Government.  It  is  to  be  regretted  that  the 
Government  should  have  brought  itself  into 
the  position  of  having  sold  to  a  person  who, 
it  appears,  is  likely  to  create  some  dissatis- 
faction and  provoke  hostile  feelings  in  the 
district. 

The  Government,  no  doubt,  acted  from 
the  best  motives  and  according  to  the  best 
judgment  they  could  form  as  to  the  most  ad- 
vantageous mode  of  selling  the  confiscated 
property,  and  their  Lordships  can  only  hope 
they  will  be  able  to  protect  the  subjects  in 
the  district  from  the  danger  to  which  they 
seem  to  be  exposed  from  the  character  of 
the  person  whom  they  have  permitted  to 
become  a  purchaser. 

Under  these  circumstances,  their  Lwd- 
ships  can  do  nothing  more  than  affirm  the 
decree,  and  dismiss  the  appeal. 
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The  ioth  December  1869. 

Present : 

The  Master  of  the  Rolls,  Sir  James  W.  Col- 
vile,  the  Judge  of  the  High  Court  of 
Admiralty,  Sir  Joseph  Napier,  and  Sir 
Lawrence  Peel. 

Surrey-award— Boundary  disputes— Evidence. 

On  Appeal  from  the  late  Sudder  Court  at 

Calcutta* 

Rajah  Leelanund  Singh 

versus 

Rajah  Mohendemarain  Singh  and  Rajah 
Jyemufigul  Singh. 

Where  the  plaintiff  sued  to  recover  a  quantity  of  land 
by  rectification  of  certain  survey-awards,  which  he 
averred  demarcated  erroneously  the  boundary  between 
his  zemindary  and  the  lemindaries  of  the  defendants, 
it  was  held,  on  a  consideration  of  the  evidence,  that  his 
suit  was  rightly  dismissed,  because  he  failed  to  prove  the 
position  or  existence  of  a  stream  which  he  stated  was  the 
true  boundary  between  the  zemindaries. 

Survey-proceedings  are  evidence  of  actual  possession, 
and  must  be  regarded  as  correct  so  far  as  the  appear- 
ance of  the  country  is  recorded  thereon,  but  if  question- 
ed in  time,  are  not  conclusive  on  the  question  of  title. 

The  appellant  is  the  present  possessor  of 
the  large  zemindary  known  as  the  Kurruck- 
pore  Mehals,  which  includes  the  whole  of 
Pergunnah  Singhol ;  and  one  of  the  mouzahs 
composing  that  pergunnah  is  called  Kusbeh 
Budholee.  This  zemindary  formerly  belonged 
to  one  Rajah  Kadir  Ali,  from  whom  it  de- 
scended, first  to  his  son  Ikbul  Ali  Khan, 
and  afterwards  to  his  grandson  Ruhmct  Ali 
Khan ;  but  in  1842  it  was  sold  for  arrears  of 
Government  revenue,  and  was  then  pur- 
chased by  Rajah  Bidanund  Singh,  the  father 
of  the  appellant. 

Abutting  upon  Pergunnah  Singhol,  and  on 
the  west  and  south  of  it,  is  Pergunnah 
Chundun  Bhooka.  This  includes  the  mou- 
zahs of  Jankeepore,  Ahsur  Chand  alias 
Kuchwa,  and  Ahsur  Biscoond.  The  two 
former  of  these  form  part  of  the  zemindary 
of  the  respondent  Alohendernarain  Singh, 
who  is  the  son  and  successor  of  Rajah 
Nirbye  Singh.  The  other  village  forms  part 
of  the  zemindary  of  the  other  respondent 
Rajah  Jyemungul  Singh,  who  is  the  re- 
presentative and  successor  of  Rajah  Nuwab 
Singh. 


•  From  the  judgment  of  Raikes,  Trewr,  and  Bay- 
Ieyv  Tf->  ■■  Regular  Appeals  Nos.  552  and  553  of 
1558,  decided  30th  April  1861— (S.  D.  A.  Decisions  for 
r*6r,  p.  tSi). 

VoL  XIII. 


The  question  in  the  suit  is  one  of  boundary 
between  the  two  Pergunnahs  Singhol  and 
Chundun  Bhooka,  /*.  e.,  whether  the  5,000 
beegahs  of  which  the  appellant,  as  plaintiff, 
seeks  to  recover  possession  form  part  of 
Kusbeh  Budholee,  and  therefore  lie  within 
the  proper  boundary  line  of  Pergunnah 
Singhol ;  or  whether  they  are  included  partly 
in  the  villages  of  Jankeepore  and  Kuchwa, 
and  partly  in  that  of  Biscoond,  and  therefore 
lie  within  the  proper  boundary  line  of  Chun- 
dun Bhooka. 

From  this  statement,  however,  it  follows 
that  the  portions  of  the  disputed  land  which 
are  held  by  the  respondents  respectively 
may  be  so  held  by  them  by  different  titles ; 
and  that  although  the  principal  question  of* 
fact,  viz.,  the  true  position  of  the  boundary 
line  between  the  two  pergunnahs,  is  common 
to  both,  the  one  may,  in  respect  of  long 
possession,  be  in  a  more  favorable  position 
than  the  other ;  and  that  that  which  may  be 
evidence  against  the  one  may  not  be  evidence 
against  the  other.  And  this  being  so,  it 
is  perhaps  unfortunate  that  the  appellant's 
claims  against  the  two  respondents  should 
be  litigated  in  one  and  the  same  suit.  The 
suit  is  brought  not  only  for  the  recovery  of 
the  lands  in  question,  but,  as  a  necessary 
step  towards  that  object,  to  set  aside  certain 
awards  passed  by  the  officers  employed  to 
conduct  the  revenue-survey  in  this  district, 
and  to  obtain  a  rectification  of  the  boundary 
line  as  defined  bv  them.  The  suit  was 
brought  within  the  period  in  which  the  law 
allows  such  awards  to  be  contested  in  a 
regular  suit.  But  their  Lordships  need 
hardly  observe  that  the  plaintiff  in  such  a 
case  has  to  overcome  the  strong  presumption 
which  the  decision  of  such  a  question  as  this 
by  competent  officers  after  full  local  enquiry, 
made  with  the  aid  of  a  scientific  survey 
of  the  locality,  is  calculated  to  raise  against 
him. 

It  may  be  convenient,  in  the  first  place,  to 
state  shortly  what  is  the  effect  of  the  survey- 
proceedings  which  are  impeached.  The  line 
laid  down  by  the  survey  as  the  northern 
boundary  of  Pergunnah  Chundun  Bhooka, 
and  the  southern  of  Pergunnah  Singhol,  is 
not  a  river,  but  seems  to  be  almost  identical 
with  the  chain  of  hills  which  on  the  map  of 
Hoolas  Roy  (A),  which  has  been  so  much 
discussed  in  this  case,  are  delineated  as  run- 
ning east  and  west  between  the  Jorbarara 
and  the  stream  which  he  calls  the  Punjhairee 
Khoord.  To  these  hills  we  may  give  the 
name,  which  is  applied  to  them  in  some  of 
the  proceedings,  of  Suhoodree. 
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There  was  throughout  the  survey-proceed- 
ings a  dispute  between  the  appellant  and 
the  respondent  Mohendernarain  Singh,  or 
Nirbye  Singh  his  father,  touching  the  pos- 
session of  the  lands  sought  to  be  recovered 
from  the  last-named  respondent.  The  ear- 
lier proceedings  treated  that  portion  of  the 
land  in  dispute  as  falling  within  the  mouzahs 
of  Pergunnah  Chundun  Bhooka,  which  be- 
long to  Mohendernarain.  Mr.  Brown  was 
dissatisfied  with  this  finding  as  being  incon- 
sistent with  Hoolas's  Map  A ;  he  objected  to 
Birjobookun's  Map  B,  and  directed  that 
there  should  be  a  further  investigation,  and 
a  comparison  of  the  country  with  the  Map 
A.  He  also  proposed  to  go  himself  to  the 
•spot  and  decide  the  question ^of  possession. 
He  never  did  so ;  and  the  question  was 
finally  decided  by  Mr.  Quintin,  after  local 
inquiry  and  investigation,  in  his  proceeding 
of  the  24th  of  December  1847. 

The  case  as  to  the  lands  sought  to  be 
recovered  from  the  respondent  Jyemungul 
Singh  is  somewhat  different.  When  the  sur- 
vey of  these  lands  first  took  place,  the  appel- 
lant raised  no  claim  to  them.  The  contest 
was  between  the  respondent  Mohendernarain 
Singh,  saying  that  they  belonged  to  his 
village  of  Ahsur  Chand  alias  Kuchwa,  and 
Jyemungul  Singh,  saying  that  they  belonged 
to  his  village  of  Biscoond.  The  decision 
was  in  favor  of  the  latter. 

In  the  final  proceeding  of  December  1848 
before  Mr.  Wood,  and  two  years  after  the  com- 
mencement of  the  dispute  between  the  re- 
spondent, the  appellant  did  intervene  as  third 
party,  and  ineffectually  claimed  the  lands  as 
part  of  Pergunnah  Singhol.  But  his  omission 
to  come  forward  before  that  time  affords  a 
strong  presumption  that  he  was  at  the  com- 
mencement of  the  survey  out  of  the  posses- 
sion of  these  lands,  if  he  had  ever  been  in  it. 

These  survey-awards  are  founded  on 
evidence  of  the  actual  possession.  They  are 
not,  if  questioned  in  time,  conclusive  on  the 
question  of  title. 

Their  Lordships  will  now  consider  upon 
what  evidence  of  title  the  appellant  seeks  to 
impeach  them. 

The  earliest  piece  of  evidence  is  the  pro- 
ceeding of  1 8 16  before  a  Mr.  Sutherland, 
described  as  a  Registrar  of  the  Civil  Court 
of  Monghyr,  who  appears,  under  the  law  then 
in  force,  to  have  exercised  a  jurisdiction  in 
questions  of  possession  similar  to  that  which 


is  now  exercised  by  the  Magistrates  under 
Act  IV.  of  1840. 

The.  complaint  was  brought  by  Rajah 
Kadir  Ali  against  the  lessees  of  part  of  Per- 
gunnah Chundun  Bhooka,  and  seems  to  have 
been  directed  rather  against  encroachments 
upon  wild  and  jungle  land  for  the  purpose  of 
collecting  the  forest  products,  than  against 
any  actual  occupation  of  cultivated  soil.  One 
Rajah  Juswunt  Singh,  however,  describing 
himself  as  the  proprietor  and  zemindar  of 
Pergunnah  Chundun  Bhooka,  intervened; 
and  the  question,  what  was  the  true  boun- 
dary between  the  pergunnahs,  was  thus 
raised  between  the  two  zemindars. 

Those  stated  by  the  zemindar  of  Singhol 
were :  "  To  the  west  is  Geedha  Ghaut  and 
Churhee  Khoord  (by  which  we  understand  a 
line  drawn  from  Geedha  Ghaut  to  Churhee 
Khoord),  to  the  east  is  Dabeedah,  and  to  the 
north  is  a  great  mountain,  and  south  is  ftu>- 
jhairee  Khoord." 

The  statement  of  Juswunt  Singh  was  that 
the  boundary  of  his  lands  extended  "fron 
the  west  of  Dabeedah  straight  along  as  far 
as  the  Soordhobee  and  Sunkareerekh  and 
Sireekabutan.''  It  is  not  easy  to  identify  all 
these  names;  but  the  conclusion  to  which 
their  Lordships  have  come  is  that  this  state- 
ment makes  the  southern  boundary  of  Singhol 
that  line  of  hills  above  called  Suhoodree, 
I  which  is  admitted  by  the  respondents  10 have 
been  the  dividing  line  as  regards  actual  pos- 
session and  enjoyment,  and  has  been  fixed  as 
such  boundary  by  the  survey-proceedings. 
If  this  be  so,  it  follows  that  Juswunt  Singh 
asserted  no  title  to  the  land  lying  to  the 
north  of  these  hills,  and  between  them  and 
the  Jorbarara ;  and  that  he  did  not  treat  that 
stream,  or  any  other  stream,  under  the  name 
of  Punjhairee  Khoord,  as  the  boundary  be- 
tween the  two  pergunnahs.  On  the  other 
hand,  the  issue  thus  raised  between  the  par- 
ties seems  to  admit  that  the  Punjhairee 
Khoord  was  to  the  south  of  that  line  of  hills; 
and  that  the  controversy  was  about  the  lands 
claimed  in  the  present  suit,  or  part  of  them. 

Mr.  Sutherland's  decision  was  in  favor  of 
Kadir  Ali,  and  directed  that  the  disputed 
land  should  remain  in  his  possession  accord- 
ing to  the  before-mentioned  boundaries,  until 
the  decision  should  be  rescinded  by  an  action 
under  Regulation  X.  of  1793.  In  1817,  one 
Budhnarain  was  sent  by  Mr.  Sutherland  to 
mark  out  the  western  boundary  between  the 
pergunnahs  in    accordance    with   the  ^ 
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mentioned  decision  ;  and  that,  starting  from 
Geedha  Ghaut  and  proceeding  southward  to 
some  point  or  another,  he  did  place  certain 
boundary  pillars  is  undisputed.  His  own 
statement  made  on  oath  in  January  1830  is 
that  they  extended  southward  as  far  as  the 
Punjhairee  Khoord,  and  that  that  stream  is 
south  of  the  Punjhairee  Kalan. 

Juswunt  Singh  and  Nirbye  Singh,  who 
then  first  appear  on  the  stage,  declined  to 
take  any  part  in  this  demarcation,  and  in- 
timated that  they  intended  to  dispute  Mr. 
Sutherland's  order  in  a  regular  suit.  No 
such  suit  was,  however,  brought. 

It  will  be  convenient  here  to  enquire  upon 
what  parties  this  proceeding  of  18 16  was 
binding,  and  what  lands  did  it  cover  ? 

It  may  be  taken  to  have  bound  Juswunt 
Singh  who  was  a  party  to  it,  and  those  who 
claim  through  him.  It  may,  therefore,  be 
taken  .to  have  bound  Nirbye  Singh,  and  after 
him  the  respondent  Mohendernarain  Singh. 
But  is  it  binding  on  Jyemungul  Singh,  or 
was  it  binding  on  his  father  and  predecessor, 
Nuwab  Singh  ?  That  depends  on  the  ques- 
tion how  far  either  derived  title  from  Jus- 
wunt Singh ;  and  the  evidence  is  unfortu- 
nately either  very  scanty  or  altogether  silent 
on  their  connection  with  Juswunt  Singh, 
and  as  to  the  time  at  which,  and  the  manner 
in  which,  Pergunnah  Chundun  Bhooka 
became  divided  between  two  distinct  zemin- 
daries.  The  Principal  Sudder  Ameen  in 
his  judgment  speaks  of  Juswunt  Singh  as 
the  "  moories "  of  the  defendants.  And 
"  moories  "  is,  we  apprehend,  the  same  word 
as  "  meeras,"  which,  in  Professor  Wilson's 
Dictionary,  is  defined  to  be  .the  person 
through  whom  an  inheritance  is  derived. 
On  the  other  hand,  the  judgment  of  the 
Sudder  Court  speaks  of  the  proceeding  of 
1 816  as  made  against  the  ancestor  of  one 
of  the  defendants.  Again,  the  report  of 
Hoolas  Roy  alludes  to  the  proceedings  on  a 
partition  between  Nirbye  Singh  and  Nuwab 
Singh,  and  speaks  of  Juswunt  Singh  as  the 
elder  brother  of  both.  Chunderchain  Singh, 
a  witness  of  Jyemungul  Singh,. also  speaks 
of  such  a  partition. 

That  the  respondents,  therefore,  held 
their  respective  portions  of  Pergunnah 
Chundun  Bhooka.  under  a  title  which,  up 
to  some  date,  is  a  common  one,  seems  pro- 
bable ;  but  there  is  little,  if  any,  direct 
evidence  of  the  fact,  and  still  less  of  the  date 
at  which  the  separation  in  title  commenced. 


There  is  no  statement  in  the  proceeding 
of  1 8 16  of  the  specific  quantity  of  the  land 
then  in  dispute;  and  the  complaint  seems 
to  have  been  of  invasion  on  the  part  of  the 
tenants  of  Juswunt  Singh  occupying  lands 
to  the  west  of  the  westward  boundary.  Jus- 
wunt Singh,  however,  claimed  all  the  land 
which  lay  south  of  the  line  of  hills  which,  he 
said,  was  the  southern  boundary  of  Singhol 
and  west  of  Dabeedah  (which  we  take  to  be 
the  range  of  hills  on  the  east  of  the  now  dis- 
puted land).  The  question  was,  whether 
south  of  the  line  of  hills  the  eastern  boundary 
of  Pergunnah  Chundun  Bhooka  was  the 
Dabeedah  range,  or  a  line  prolonging  the 
line  from  Geedah  Ghaut  to  that  line  of  hills 
up  to  the  Punjhairee  Khoord ;  and  the  con-# 
troversy  so  stated  seems  to  embrace  the 
whole  of  the  lands  now  in  dispute. 

The  respondent  Jyemungul  Singh,  whether 
bound  or  not  by  the  proceedings  of  18 16, 
is  certainly  not  bound  by  those  from  1829 
to  1832,  in  which  Hoolas  Roy  and  Motu 
Roy  made  their  conflicting  reports.  These 
proceedings  were  occasioned  by  a  dispute 
which  arose  between  Rajah  Nirbye  Singh 
and  the  then  zemindar  of  Singhol,  after  the 
supposed  partition  between  Nirbye  Singh  and 
Nuwab  Singh,  and  were  confined  to  that  por- 
tion of  the  disputed  land  which  is  west  of  the 
Punjhairee  Kalan ;  it  did  not,  therefore,  em- 
brace the  land  which  the  appellant  now  seeks 
to  recover  from  the  respondent  Jyemungul 
Singh. 

It  was  in  these  proceedings  that,  in  order 
to  get  rid  of  the  effect  of  the  order  of  1816, 
Nirbye  Singh  first  raised  the  point  that  the 
Punjhairee  Khoord  mentioned  in  that  pro- 
ceeding was  identical  with  the  stream  marked 
in  Map  A  as  the  Jorbarara.  Neither  the 
respondent  Jyemungul  nor  his  immediate 
ancestor  Nuwab  Singh  was  a  party  to  that 
issue,  nor  is  the  former  responsible  for  the 
inconsistency  which  it  involves  in  claiming 
a  boundary  inconsistent  with  the  admitted 
possession.  On  the  contrary,  some  of  the 
witnesses  produced  by  him  in  this  cause 
speak  of  the  southern  boundary  of  Per- 
gunnah Singhol  as  the  line  of  hills  which  has 
been  assigned  as  such  boundary  by  the  survey- 
proceedings,  and  such  was  the  boundary 
asserted  by  Juswunt  Singh  in  the  proceed- 
ing of  18 16. 

We  cannot  find  that  Jyemungul  Singh 
has  in  any  way  made  the  identity  of  the 
little  Punjhairee  and  the  Jorbarara  a  material 
question,  unless  it  be  by  the  1 3th  paragraph 
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of  his  answer.  And  in  that  he  seems 
merely  to  raise  the  question  whether 
Budhnarain  had  lain  down  the  western 
boundary,  or  the  dispute  of  1816  had  ex- 
tended further  to  the  south  than  the  latter 
stream.  He  does  not  admit  that  the  southern 
boundary  of  Singhol  is  the  little  Punj- 
hairee,  whether  north  or  south  of  the  line  of 
hills.  On  the  contrary,  by  paragraph  15, 
he  distinctly  asserts  that  the  line  of  hills  is 
the  true  boundary. 

If  the  case  rested  here,  their  Lordships, 
considering  the  scanty  evidence  afforded  by 
the  proceeding  of  18 16,  would  have  felt  that 
no  sufficient  ground  had  been  laid  for  setting 
aside  the   survey   proceedings    against    the 
respondent     Jyemungul     Singh,     or     even 
against   Mohendernarain   Singh.     The   real  j 
difficulty  in  the  case  has  been  occasioned  by 
the  way  in  which  the  cause  has  been  conduct- 
ed in  the  Courts  of  India  by  the  Counsel  for 
the  parties,  who  seem  in  argument  to  have 
accepted  as  a  fact  that  the  southern  bound- 
ary   of     Pergunnah    Singhol    was    a    river 
called  the  Punjhairee  Khoord,  and  to  have 
disputed    concerning    the    position    of  this 
stream,   and   the   accuracy   of  the   map   of 
Hoolas    Roy.     They     probably    took     this 
course  because  they  felt  pressed  by  the  effect 
of  the  proceeding  of  18 1 6.     The  Principal 
Sudder  Ameen's  judgment  proceeds  almost 
entirely  upon  the  preference  which  he  gives 
to  the   map   of   Hoolas   Roy  over  that    of 
Brijobookun.     But  the  map  of  Hoolas  Roy 
is  really  a  document  of  very  slight  authority. 
He  differed  from  the  other  arbitrator  who 
was  appointed  conjointly  with  him  to  settle 
that  particular  dispute;  and  no  final  order 
was  passed  in  that  matter.     His  map  and 
report   were   before   the  revenue  authorities 
when  they  made  the  survey  and  the  survey 
awards,  and  were  ultimately  disregarded  by 
them.     When  this  case  came  on  appeal  be- 
fore  the    Sudder    Dewanny    Adawlut,    the 
Judges    of    that    Court  observed,   as  their 
Lordships    think    with    great    justice,    that 
they  were  bound  to  treat  the   survey  pro- 
ceeding as  correct  so  far  as  the  appearance 
of  the  country  is  recorded  therein,  and  fail- 
ing to  find  in  the  survey  map   any   stream 
which    corresponded    with    the   stream    set 
down   in    Hoolas's  map,   they  rejected  that 
map,  reversed  the  Principal  Sudder  Ameen's 
decision,     and     dismissed     the     appellant's 
suit.       Afterwards,    on     a    suggestion    that 
there  was  in  the  survey  map  a  stream  which 
might     correspond      with     the     Punjhairee 
Khoord   of  Hoolas's  map,   they  granted   a 
review,  and  directed  a  further  local  investi- 


gation into  the  existence  of  this  stream  by 
an  Ameen.  The  Ameen  made  a  report  in 
which  he  describes  an  intermittent  stream, 
dry  in  some  places,  flowing  in  others,  which 
he  traced  in  the  jungle.  The  Judges  of 
the  Sudder  Dewanny  Adawlut  upon  this 
report  adhered  to  their  former  judgment 
dismissing  the  suit.  When  the  appeal  was 
heard  here,  we  had  not  before  us  their  reasons 

for  this  conclusion,  and  we  caused  a  com- 
munication to  be  made  to  India  of  which 
the  result  is  that  the  final  judgment  of  Mr. 
Raikes  is  now  before  us.   That  Judge,  with 
better   means  of    forming  a  judgment   on 
such  a  point  than  their  Lordships  have  on 
the  materials  before  them,  came  to  the  con- 
clusion that  the   stream   described   by    the 
Ameen  did  not  correspond  with  the   Punj- 
hairee Khoord  laid  down  in  Hoolas's  map;  or 
with  the  description  given  by  the  appellant's 
vakeels    of    the     alleged   boundary    of  his 
zemindary.     Their     Lordships,     after    full 
consideration  of  the  case,  are  not  prepared 
to   say   that   that   conclusion   is    erroneous. 
They   must  observe  that  upon  a  boundary 
question   they  would  be  extremely  reluctant 
to    reverse    the    judgment    of    an    Indian 
Court,    unless    they    were    clearly    satisfied 
that  it  was  wrong.    If  it  had  been    shown 
that  there  was  a  well-defined  stream  corre- 
sponding or  nearly  corresponding  with  that 
laid  down  in  Hoolas's  map,  they  might  have 
felt  that,    considering   the    proceedings    of 
id  16  and  the  way  in  which  the  parties  have 
conducted   their    case,    the    survey    awards 
ought  to  be  reversed.    But  as  the  evidence 
stands,  they  feel  that  the  position,  course, 
and    very     existence     of     the     Punjhairee 
Khoord  are  left  in  such  uncertainty,  that  if 
the  boundary  laid  down  by  the  survey  pro- 
ceedings were  altered,  it  would  be  impossible, 
with  any  certainty,  to  fix  the  boundary  to  be 
substituted   for  it.     And    in    these   circum- 
stances they  must  humbly  recommend  to  Her 
Majesty  that  the   decree  under  appeal  be 
affirmed,  and  this  appeal  be  dismissed  with 
costs. 
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The  13th  December  1869. 
Present:  < 


Lord  Chelmsford,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Enhancement — Onus  probandi— Registration  in 
zemindar*s  serishta— Regulation  VIII.  of  1793. 

On  Appeal  from  the  High  Court  at 
Calcutta.* 

Bamasoondaree  Dossee 

versus 

Radhika  Chowdhrain  and  others. 

In  a  suit  for  enhancement  of  rent  under  Regulation 
VIII.  of  1793,  the  nature  of  the  tenure  is  a  material 
question,  irrespectively  of  the  question  whether  the  rent 
is  fixed  or  variable,  the  nature  and  extent  of  the  proof 
which  the  plaintiff,  zemindar,  is  bound  to  give  being- 
different  according  as  the  tenure  falls  within  Section  49 
or  Section  51  of  the  Regulation. 

The  rulings  of  the  High  Court,  holding  that  in  order 
to  bring  a  talook  within  Section  51  of  the  Regulation, 
it  is  sufficient  to  show  that  it  existed,  and  was  capable  of 
being  registered  in  the  zemindar's  serishta  at  the  time 
of  the  Decennial  Settlement,  approved  of. 

Where  it  is  found  that  a  talook  is  a  dependent  talook 
within  Section  51,  the  burden  rests  upon  the  plaintiff, 
zemindar,  to  show  that  the  rent  is  variable. 

The  only  question  upon  this  appeal  is 
whether  the  respondent  is  entitled  to  en* 
hance  the  rent  of  certain  lands  held  by  the 
appellants  within  the  zemindary  of  which 
the  respondent  is  the  owner  of  a  six-anna 
share.  In  the  Courts  below  some  questions 
were  raised  touching  the  respondent's  title 
to  her  share;  the  sufficiency  of  the  notice, 
which  is  the  statutory  commencement  of  such 
a  suit;  and  the  justice  of  the  particular  as- 
sessment, supposing  that  the  rents  were  liable 
to  enhancement  at  all ;  but  these  are  no 
longer  in  dispute. 

A  suit  to  enhance  proceeds  on  the  presump- 
tion that  a  zemindar  holding  under  the 
Perpetual  Settlement  has  the  right,  from  time 
to  time,  to  raise  the  rents  of  all  the  rent-paying 
lands  within  his  zemindary,  according  to  the 
pergunnah  or  current  rates,  unless  either  he 
be  precluded  from  the  exercise  of  that  right 
by  a  contract  binding  on  him,  or  the  lands 
in  question  can  be  brought  within  one  of  the 
exemptions  recognized  by  Regulation  VIII. 

*  From  the  judgment  of  Loch  and  Seton-Karr,  J  J., 
in  Special  Appeal  No.  1296  of  1S64,  decided  17th  De- 
cember 1864—1  W.  R.  339. 


of  1793 ;  and  it  also  assumes  that  the  defend- 
ant has  some  valid  tenure  or  right  of  occu- 
pancy in  the  lands  which  are  the  subject  of 
the  suit.  Before  the  recent  modification  of 
the  law  (which,  as  Act  X.  of  1859  had  not 
come  into  operation  when  this  suit  was  com- 
menced, does  not  affect  the  case),  the  effect 
of  this  presumption  in  favor  of  the  zemindar 
was  undoubtedly  to  relieve  the  plaintiff  in  a 
suit  for  enhancement  from  much  of  the  bur- 
den of  proof  which  would  have  lain  upon  him 
in  an  ordinary  suit,  and  to  shift  it  upon  the 
.defendant.  Regulation  VIII.  of  1793,  how- 
ever, does  not  apply  a  uniform  rule  to  all 
tenures  and  right  of  occupancy.  It  may  be 
broadly  Baid  that  it  divides  them  into  two 
great  classes,  viz.,  talooks  within  the* 
meaning  of  its  51st  Section,  and  ryotty  and 
other  under-tenures  for  which  provision  is 
made  by  the  49th  Section.  If  it  be  conced- 
ed that  the  law  casts  upon  those  who  claim 
the  benefit  of  the  latter  Section,  the  whole 
burden  of  proving  that  their  land  has  been 
held  at  a  fixed  rent  for  a  period  commencing 
at  least  twelve  years  before  the  date  of  the 
Decennial  Settlement,  it  is  clear  that  the  51st 
Section  is  more  favorable  to  the  holders  of 
talooks  within  its  meaning,  by  imposing 
upon  the  zemindar  the  burden  of  showing 
that  he  is  entitled  to  raise  the  rent  either  by 
special  custom,  or  by  contract,  or  by  rea- 
son of  certain  specified  conduct  on  the  part 
of  the  talookdar.  It  follows  that  in  every 
suit  for  enhancement  of  rent,  the  nature  of 
the  tenure  is  a  material  question,  irrespect- 
ively of  the  question  whether  the  rent  is  fix- 
ed or  variable,  since  upon  the  former  Ques- 
tion depends  the  extent  and  nature  of  the 
proof  which  the  plaintiff  is  bound  to  give. 

In  the  present  suit  the  respondent  has 
come  into  Court  treating  the  defendants  to 
the  suit  as  ryots  having  a  right  of  occu- 
pancy in  certain  lands  at  a  variable  rent. 
The  case  set  up  by  the  appellants  was  that 
they  were  shikmee  talookdars ;  that  they  and 
their  ancestors  had  become  so  many  years 
before  the  Decennial  Settlement ;  and  that 
they  held  the  talook  at  a  fixed  rent.  In  this 
state  of  things,  it  is  obvious  lhat  the  issue 
settled  by  the  Principal  Sudder  Ameen,  viz., 
"whether  the  mehal  in  dispute  is  liable  to 
enhancement  or  not"  is  not  sufficiently 
pointed,  because,  in  order  to  determine  not 
only  that  issue,  but  also  the  mode  of  trying 
it,  it  is  necessary  to  determine  the  prelimi- 
nary question  whether  the  tenure  of  the  ap- 
pellants was  or  was  not  a  talook  within  the 
meaning  of  the  51st  Section  of  Regulation 
VIII.  of  1793. 
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To  the  consideration  of  this  question  their 
Lordships  will  first  address  themselves,  and 
they  will  assume  that  as  the  law  stood  be- 
fore Act  X.  of  1859  came  into  operation,  the 
burden  of  establishing  the  affirmative  of  it 
lay  upon  the  appellants. 

The  appellants  produced  in  the  Courts 
below  two  kobalas  and  a  settlement-paper, 
all  dated  long  before  the  Decennial  Settle- 
ment, in  order  to  prove  and  explain  the 
creation  of  their  tenure ;  and  a  number  of 
dakhilas,  or  receipts  for  rent,  to  show  the 
payment  of  rent  at  an  uniform  and  fixed 
rate.  The  Courts  in  India  have  rejected 
these  documents  as  spurious,  or  at  least  un- 
trustworthy ;  and  their  Lordships  accept  that 
finding,  and  propose  to  act  upon  it  by  leav- 
ing them  out  of  consideration. 

The  fact,  however,  remains  that  the  ap- 
pellants derive  title  from  Roopram  and  Joy- 
kristo Ghose,  who  are  admitted  in  the 
replication  to  have  held  the  lands  in  ques- 
tion under  one  Ramchunder  Bose,  from  whom 
the  zemindary  passed  to  Kissen  Sing  and 
Gunganarain,  through  whom  the  respond- 
ent derives  her  tide,  some  time  before  the 
Decennial  Settlement.  The  fact  is,  therefore, 
admitted  that  the  tenure  of  the  appellants, 
whatever  it  be,  existed  before  and  at  the 
time  of  the  Decennial  Settlement.  The  pro- 
ceedings before  the  Collector  at  least  prove 
that  as  early  as  1797,  the  then  holders  of  that 
tenure  asserted  that  it  was  a  talook  capable 
of  being  separated  under  Regulation  VIII. 
of  1793  from  the  zemindary,  and  entered  in 
the  Collector's  books  as  a  talook  paying 
revenue  directly  to  Government. 

It  appears  from  these  proceedings  that 
the  zemindar,  although  he  did  not  at  first  ap- 
pear, ultimately  came  in  and  resisted  the 
demand,  and  that  no  final  decision  was  come 
to.  It  does  not  appear  what  were  the 
grounds  of  his  defence,  and  it  is  quite  con- 
sistent with  the  evidence  that  he  admitted 
the  existence  of  a  talook,  but  contended 
either  that  it  was  held  at  a  variable  rent,  or 
that,  by  reason  of  some  beneficial  interest 
reserved  to  the  zemindar,  it  ought  not  to  be 
separated  from  the  zemindary  but  to  con- 
tinue a  dependent  talook.  Again,  by  com- 
paratively modern  dakhilas,  produced  and 
proved  in  the  cause,  it  appears  not  only  that 
rent  at  the  uniform  rate  of  C.  R.  168-4, 
being  the  equivalent  of  S.  R.  158-4- 
15-1  has  been  paid  and  received  for  this 
holding  from  1245  to  I2^4  B*  $*'  or  ^rom 


1838  to  1857,  but  that  in  those  dakhilas  the 
holding  was  described  as  "  Talook  Roopram 
Ghose  and  Joykristo  Ghose."  The  notice 
which  was  the  commencement  of  this  litiga- 
tion was  served  in  the  year  1264  B.  S.  The 
jumma-wassil-bakee  at  page  51  is,  so  far  as 
it  goes,  corroborative  evidence  of  the  ap- 
pellants' case,  inasmuch  as  it  shows  that,  by 
a  document  which,  from  its  nature,  wooH 
seem  to  have  proceeded  from  the  cftfchenyef 
the  zemindar,  and  was  filed  irt  the  Collector- 
ate  in  the  year  1810,  the  lands  in  question 
are  described  as  Talook  Roopram  and  Jot- 
kristo  Ghose,  and  as  held  in  1804  at  a  rent 
of  S.  R.  1 5  8-4- 1 5- 1.  Their  Lordships, 
however,  do  not  lay  much  stress  on  this  do- 
cument, inasmuch  as  the  respondent  dis- 
putes its  binding  force  on  her,  and  the 
evidence  concerning  it  is  scanty  and  not  verr 
satisfactory. 

The  evidence,  however,  above  stated, 
seems  to  their  Lordships  sufficient  to  estab- 
lish at  least  a  primd-facie  case  that  the 
holding  of  Roopram  Ghose  and  Joykristo 
Ghose,  which  existed  before  and  at  the  date 
of  the  Decennial  Settlement,  was  a  talook. 
and  is  identical  with  the  present  holding  of 
the  appellant.  Such  a  case  called  for  an 
answer  from  the  respondent,  and  no  answer, 
in  the  way  of  evidence,  has  been  given  by 
her  to  it. 

It  may  bs  added,  that  the  judgment  of 
the  High  Court  seems  to  treat  the  tenure  as 
being  in  terms  a  talook,  and  even  a  talook  in 
existence  at  the  time  of  the  Decennial  Settle- 
ment, though  afterwards  it  speaks  of  it  as 
a  talook  created  at  some  unknown  period, 
but  having  a  fluctuating  rent.  The  judg- 
ment, too,  of  the  Principal  Sudder  Ameeo, 
which  also  allows  the  deduction  of  10  per 
cent,  for  the  expenses  of  collection,  seems 
to  treat  the  tenure  as  an  intermediate 
tenure,  1.  e.,  something  higher  than  a  mere 
ryot's  hereditary  right  of  occupancy. 

It  is  said,  however,  that  the  tenure,  if 
a  talook,  is  not  a  talook  within  the  meaning 
of  the  51st  Section  of  Regulation  V11I.  of 
1793,  unless  it  is  shown  to  have  been  re- 
gistered under  the  48th  Section  of  that  Stat- 
ute. 

This  proposition  is  undoubtedly  supported 
by  the  cases  decided  on  the  30th  of  June 
and  10th  of  August  1847,  an<*  reported  at 
pages  291  and  413  of  the  Bengal  Sudder 
Dewanny  Adawlut  Reports  for  that  year; 
by  the  case  decided  on  the  .29th  August  of 
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1850,  and  reported  at  page  451  of  the  reports 
for  that  year;  and  by  the  case  decided  on 
the  31st  of  May  1859,  and  reported  at  page 
607  of  the  reports  of  that  year.  But  it  is 
not  consistent  with  the  case  decided  on  the 
30th  of  April  1858,  and  reported  at  page  902 
of  the  volume  of  reports  for  1858,  in  which 
two  of  the  Judges,  who  afterwards  decided 
the  case  of  1859,  extended  the  benefit  of 
the  51st  Section  to  the  tenure  of  a  kudeemee 
ryot — a  tenure  which  their  Lordships  ap- 
prehend was  not  subject  to  be  registered 
under  the  48th  Section,  and  was  certainly 
not  shown  to  have  been  so  registered  in  fact. 
And  this  doctrine  of  the  necessity  of  regis- 
tration has  been  questioned  and  overruled 
by  the  cases  decided  in  the  High  Court  on 
the  28th  of  February  1863  and  the  23rd  of 
January  1867,  of  which  the  first  is  reported 
at  page  220  of  Hay's  Reports  of  the  decisions 
of  the  High  Court  for  1863,  and  the  other 
is  reported  at  page  63  of  the  7th  Volume  of 
the  Weekly  Reporter. 

The  effect  of  the  authorities  in  India 
seems  to  their  Lordships  to  be  that,  although 
for  several  years  it  was  held  by  the  late 
Sudder  Dewanny  Adawlut  that,  in  order  to 
bring  a  talook  within  the  scope  of  the  51st 
Section,  it  must  be  shown  to  have  been 
*•  registered,"  "  recorded,*'  or  "  recognized  " 
(for  all  three  terms  are  used  in  the  cases)  at 
the  time  of  the  Decennial  Settlement,  that 
construction  is  no  longer  recognized  as  law 
by  the  High  Court;  and  that  it  is,  at  all 
events,  sufficient  to  show  that  the  tenure 
existed,  and  was  capable  of  being  registered 
at  the  date  of  the  Decennial  Settlement.  It 
follows  that  their  Lordships  are  not  com- 
pelled by  a  long  course  of  uniform  decisions 
to  put  upon  the  Clause  in  question  a  construc- 
tion, narrower  than  that  which,  in  their 
judgment,  its  words  warrant.  And  applying 
this  view  of  the  law  to  the  evidence,  which, 
though  scanty,  is  uncontradicted,  they  must 
find  as  a  fact  that  the  tenure  of  the  appellant 
is  a  dependent  talook  within  the  meaning  of 
the    51st    Section    of   Regulation    VIII.  of 

1793- 

Whether  such  a  finding  ought  not  of  itself 
to  be  an  answer  to  the  present  suit  is  a  ques- 
tion which  is  certainly  open  to  argument; 
for  it  may  well  be  .said  that  a  plaintiff  who 
brings  a  suit  founded  on  his  rights  against  a 
ryot  in  occupation  of  land,  ought  not  to  be 
allowed  to  convert  that  suit  into  one  founded 
on  a  different  right  and  governed  by  a 
different  rule.  Their  Lordships,  however, 
without  pressing  that  point,  think  it  sufficient 


to  say  that  the  effect  of  such  a  finding  is 
to  cast  upon  the  respondent  the  burden  of 
showing  that  the  rent  is  variable,  and  that, 
if  there  is  no  evidence  of  that  fact  in  the 
cause,  her  suit  must  fail. 

It  may  be  said,  however,  and  that  seems 
to  have  been  the  opinion  of  the  High  Court, 
that  the  evidence  given  by  the  appellants 
itself  affords  proof  that  the  lands  were  held 
at  a  variable  rent.  But  that  opinion  seems 
to  their  Lordships  to  be  founded  on  a  miscon- 
ception of  the  effect  of  the  proceedings 
before  the  Collector  between  1797.  and  1801. 
The  proceeding  of  the  2nd  of  September 
1800  shows  that,  whatever  inaccuracy  there 
may  have  been  in  the  petition  stated  aw 
page  48  (and  the  document  appears  on 
the  face  of  it  to  be  worm-eaten  and  imper- 
fect), the  case  really  put  forward  at  that 
date  by  the  appellants'  ancestors  was  that 
they  were  the  holders  of  a  talook  at  a  rent 
of  S.  R.  1 5 8-4- 1 5- 1.  Their  Lordships  are, 
therefore,  of  opinion  that,  upon  the  evidence 
in  the  cause,  the  respondent  must  be  taken 
to  have  failed  to  show  that  the  talook  was 
held  at  a  fluctuating  rent,  or  that  she 
is  entitled  to  enhance  the  rent,  which  is 
proved  to  have  been  paid  at  a  uniform  rate 
for  so  many  years. 


Their  Lordships  have  further  to  observe 
that,  if  the  respondent's  case  were  a  true  one, 
she  would  have  had  little  difficulty  in  prov- 
ing it.  She  does  not  come  into  Court  as 
the  purchaser  at  a  sale  for  arrears  of 
revenue,  who  rests  upon  a  statutory  title 
with  no  documents  to  support  it.  She  de- 
rives title  from  the  zemindar  with  whom 
the  Decennial  Settlement  was  effected ;  and 
she  has  presumably  a  right  of  access  to  all 
the  records  of  the  zemindary.  Her  deter- 
mination in  such  circumstances  to  rest  upon 
the  supposed  defects  in  the  appellant's  proof 
and  to  abstain  from  giving  evidence  of  the 
truth  of  her  own  case  affords  strong  grounds 
for  supposing  that  she  had,  in  fact,  no  such 
evidence  to  give.  If  such  evidence  were 
forthcoming,  and  she  has  neglected  to  give 
it,  she  must  take  the  consequences  of  her 
own  miscarriage. 

Their  Lordships  will  humbly  advise  Her 
Majesty  that  the  three  decrees  under  appeal 
ought  to  be  reversed,  and  that,  in  lieu  thereof, 
a  decree  should  be  made  dismissing  the  re- 
spondent's suit  with  costs.  And  the  costs  of 
thij  appeal  must  follow  its  result. 
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The  1 8th  December  1869. 

Present : 

Lord  Chelmsford,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Joint  Hindoo  family— Partition— Religious 
trusts— Onus  probandi. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Sreemutty  Sookheemonee  Dossee  and  others 

versus 
Mohendro  Nath  Dutt  and  others. 

Where  the  plaintiffs  sued  to  establish  a  religious  trust 
upon  certiin  lands  in  the  occupation  of  defendants  (the 
plaintiffs  and  defendants  being  members  of  a  joint 
Hindoo  family),  and  stated  that  the  trust  was  created 
by  a  deed  of  a  date  subsequent  to  another  deed,  by 
which  the  property  had  beer,  partitioned  by  the  joint 
family,  but  which  latter  deed,  they  alleged,  had  never 
been  acted  on,  having  been  a  mere  device  to  protect 
the  property  from  the  creditors  of  one  of  its  members 
who  had  become  an  insolvent— it  was  held  that  it  lay 
on  the  plaintiffs  to  make  out  a  sufficient  case  to  set  aside 
the  prior  deed  of  partition,  which  was  found  to  be  a 
registered  document,  and  which  was  primd  facie  a 
good  and  operative  deed. 

A  Hindoo  family,  consisting  of  persons  in  a  near 
connection  to  each  other,  may  separate  and  then  re- 
unite; part  also  may  re-unite,  and  such  re-united  mem- 
bers may  impress  on  their  re-united  property  by  com- 
mon family-consent  such  trusts  as  their  law  will  support. 

This  appeal  is  brought  to  reverse  a  decision 
of  the  High  Court  at  Calcutta,  which  revers- 
ed a  decree  of  the  Judge  of  Beerbhoom  in 
favor  of  the  plaintiffs,  the  appellants. 


m  *  From  the  judgment  of  Kemp  and  Campbell,  7J.9 
in  Regular  Appeal  No.  23  of  1861,  dated  15th  April 
1863— not  reported.  K 


The  suit  was  instituted  by  the  plaintiffs, 
who  are  the  heirs  and  representatives  of  four 
out  of  five  brothers,  who  formed  at  one  time 
a  Hindoo  family,  joint  in  food,  worship,  and 
estate.  The  defendant  Hurreenauth  was  the 
son  and  heir  of  the  remaining  brother.  Hur- 
reenauth, during  the  progress  of  this  litigation, 
died,  and  is  represented  by  his  eldest  son, 
the  first- named  respondent,  and  his  younger 
brothers,  who  appear  by  their  guardian. 

The  object  of  the  suit  is  to  establish  a 
trust  of  a  religious  nature  against  the 
several  respondents,  as  affecting  the  lands  in 
their  several  occupations.  The  suit  originally 
included  two  claims  which  could  not  properly 
be  joined,  via.,  a  claim  in  the  character  erf 
Sebaits  to  establish  the  religious  trust,  and 
one  founded  on  the  ordinary  right  of  co-heirs 
in  ordinary  joint  property. 

On  the  objection  of  misjoinder  being  raised 
by  the  answers  of  the  defendants,  the  plsict- 
iffs  yielded  to  it,  and  their  plaint  has  in 
that  respect  been  re-formed,  so  that  the  smt 
must  now  be  regarded  as  confined  to  one  in 
the  character  of  Sebiits,  to  establish  their 
claim  to  lands  alleged  to  be  dewuttur. 

A  further  objection  was  advanced  by  the 
answers,  that  the  plaintiffs  attributed  a 
partible  character  to  an  indivisible  property 
by  suing  for  four-fifths  only.  The  Judge  of 
Beerbhoom,  admitting  the  correctness  of  this 
view  of  the  nature  of  such  property  on 
which  the  objection  was  grounded,  appears 
to  have  considered  the  plaint  as  one  that 
might  be  supported  by  attributing  to  the 
plaintiffs  the  character  of  managers.  Whe- 
ther this  view  of  the  subject  removed  the 
objection  may  well  be  doubted,  since  such  a 
manager  has  no  partible,  and  indeed  no  estate 
in  the  lands ;  and  a  trust  of  this  character 
should  follow  the  general  rule,  and  be  assert* 
ed  and  established  by  a  suit  so  framed  as  to 
decide  finally  and  entirely  the  matter  of  thp 
claim.  Their  Lordships,  however,  regarding 
the  point  as  one  which  does  not  affect  we 
merits  of  the  suit,  will  proceed  to  the  con- 
sideration of  the  case  on  the  merits. 

The  plaintiffs  state  their  case  thus :  By  a 
deed  of  partition  executed  by  the  then  mem* 
bers  of  the  family  in  the  year  1245  of  the 
Bengal  era,  answering  to  the  Christian  year 
1838,  the  trust  was  established:  the  family 
was  then  a  continuing  joint  family,  and,  as 
such,  they  dedicated  a  portion  of  their  joint 
property  to  the  service  of  their  gods  at 
Brindabun  and  their  family  mansion,  respect- 
ively.   The  alleged  foundation,  therefore,  of 
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the  trust  was  the  common  consent  so  to  appro- 
priate their  common  property;  and  if  this 
foundation  failed,  the  trust  would  necessarily 
fall  with  it. 

The  plaintiffs  state  in  their  plaint  that  at 
an  earlier  period,  viz.,  the  Bengal  year  1229, 
answering  to  our  Christian  year  1822',  a  deed 
of  partition  had  been  executed  by  the  fat 
brothers,*  who  were  then  all  living  ;  but  they 
,  sought  to  remove  this  impediment  and  primd 
I  facie  bar  to  their  subsequent  endowment  by 
alleging  that  the  partition  was  not  acted  on, 
nor  designed  to  be  so,  being,  in  truth,  a  mere 
device  of  the  family  to  protect  its  property 
from  the  creditors  of  one  of  its  members, 
Gopeenauth,  who  had  become  insolvent. 

The  answer  of  the  defendants  Hurreenauth 
and  those  claiming  under  his  title,  viz.,  Isser- 
chunder,  the  defendant  Bose,  and  the  Coal 
Company,  on  the  contrary,  assert  (amongst 
other  matters)  the  validity  of  this  prior  deed, 
that  it  was  acted  upon,  that  it  was  repeated- 
ly established  by  decrees  of  several  Courts  of 
justice,  that  property  has  been  distributed 
and  titles  derived  and  enjoyed  under  it. 
And  they  add  that  it  was  publicly  registered. 

Against  the  deed  of  1858  they  allege  that 
it  was  not  registered  ;  that  it  was  not  stamped  ; 
that  it  had  no  original  character  of  publicity ; 
that  Gopeenauth,  an  insolvent,  is  treated 
Under  it  as  equally  entitled  with  the  other 
sharers ;  that  it  makes  no  allusion  to  the 
previous  deed ;  that  it  secularizes  some  pro- 
perty already  devoted  to  the  gods  and  incapable 
of  such  change  or  transfer ;  that,  without  any 
assigned  reason,  it  constitutes  the  insolvent 
the  sebait,  and  sets  up  a  divided  and  separate 
administration  of  trust  for  one  common  object; 
and  for  these  and  some  other  grounds,  they 
declare  this  latter  deed  to  be  false  and  fabricat- 
ed. 

The  contest,  in  the  opinion  of  their  Lord- 
ships, may  be  decided  by  declaring  to  which 
of  these  deeds  effect  should  be  given,  for 
clearly  they  cannot  both  stand  together. 

The  objections  raised  by  the  several 
f  answers  to  the  case  made  by  the  plaintiffs  are 
compendiously  and  correctly  stated  at  pp.  53 
and  55  of  the  record,  in  the  form  of  a  state- 
ment of  issues.  The  first,  third,,  and  fourth 
are  those  on  which  their  Lordships  will  pro- 
ceed to  declare  their  opinion.  A  decision  on 
these  will  render  it  unnecessary  to  consider 
the  other  issues. 

The  first,  second,  and  third  issues  are,  whe- 
ther the  case  isr  affected  by  the  Law  of  Li  mi  t- 
.  ation? 
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Whether  the  partition  took  effect  in  1229  or 
1245? 

Whether  the  disputed  villages  were  given 
in  dewuttur  or  not  ? 

The  first  issue  was  found  by  the  Beerbhoora 
Court  in  favor  of  the  plaintiffs,  and  by  the 
High  Court  in  favor  of  the  respondents,  the 
defendants. 

As  the  plaint  was  originally  framed,  this 
issue  was  correctly  introduced.  When  the 
plaint  was  reformed  and  limited  to  a  suit  in 
the  character  of  sebaits  against  trustees,  limit- 
ation of  time  afforded  no  bar.  The  decisions, 
therefore,  of  both  Courts  on  this  issue  are 
formally  defective ;  but  as  in  both  Courts  its 
decision  involved  one  on  the  validity  of  the 
trust  itself,  the  substantial  question  was,  in 
truth,  considered  and  decided  on  the  merits. 

The  third  issue  involves  the  second,  not 
necessarily  indeed,  but  as  the  facts  are  plead- 
ed and  presented  in  this  case. 

The  plaintiffs  do  not  say  that  a  partition 
once  took  place,  but  that  the  family  re-united, 
and  then  made  a  fresh  and  operative  partition 
of  its  then  joint  property,  and  dedicated  a 
portion  of  that  joint  property  by  common 
consent  to  the  service  of  the  gods,  constitut- 
ing the  tand  dewuttur. 

The  case  of  re-union  and  subsequent  parti- 
tion is  not  made  by  the  pleadings,  and  is 
unsupported  by  the  evidence. 

The  plaintiffs'  case  assumes,  and  assumes 
rightly,  that  a  valid  partition  acted  on  would 
render  the  second  deed  inoperative.  A 
Hindoo  family,  consisting  of  persons  in  this 
near  connection,  may  re-unite  ;  part  also  may 
re-unite  ;  and  such  re-united  members  may 
impress  on  their  united  property  by  common 
family-consent  such  trusts  as  their  law  will 
support ;  but  neither  of  these  cases  is  that 
before  their  Lordships. 

The  burden  of  proof  is  on  the  plaintiffs. 
The  deed  of  1229  has  the  ordinary  legal  pre- 
sumption in  its  favor  that  it  is  honest,  and 
is,  what  it  purports  to  be,  a  deed  of  partition. 
It  is  also  prior  in  time.  It  is  primd  facie  a 
good  and  operative  deed.  It  cannot  be  got 
rid  of,  except  by  the  establishment  of  a  case 
by  the  plaintiffs,  as  part  of  their  proof,  which 
involves  all  the  family  at  that  time,  including 
those  under  whom  they  derive  title,  in  the 
perpetration  of  a  gross  fraud.  The  deed  of 
partition  is  declared  by  their  pleading  to  have 
been  designed  for  the  express  purpose  and 
objept  of  defeating  creditors.    It  is,  however, 
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said  in  the  pleadings  not  to  have  been  acted 
on.  It  is  not  clear  in  what  sense  this  phrase 
is  used,  unless  it  be  that  all  outward  acts  of 
the  family  in  acting  upon  it  disguised  an 
inward  design  at  variance  with  that  which 
their  actions  declared.  There  is  the  most 
abundant,  and  indeed  uncontradicted,  proof 
that  this  deed  was  by  Hurreenauth  and  his 
vendees  produced,  established,  and  made  the 
subject  of  various  decrees.  It  is  unnecessary 
to  state  the  instances  of  this,  which  were 
brought  to  the  notice  of  their  Lordships  by 
Sir  Roundell  Palmer  in  his  exhaustive  argu- 
ment. Mr.  Field,  in  reply,  did  not  deny  that 
such  was  the  case  in  numerous  instances,  but  he 
answered  that  these  acts  were  all  the  natural 
•and  premeditated  results  of  the  original 
device  ;  that  as  it  was  a  deed  to  defraud  credi- 
tors, it  would,  of  course,  be  used  as  such, 
and  that  such  proof  did  not  exclude  the 
supposition  that  it  might  be  considered  inter 
se  by  the  members  of  the  family  as  a 
mere  writing,  working  no  change  of  pro- 
perty amongst  them.  Without  express- 
ing any  opinion  upon  the  question,  whether 
a  plaintiff  supporting  his  case  against  those 
in  possession  whom  he  seeks  to  evict  can  be 
admitted  to  allege  the  inoperative  character 
of  an  instrument  by  which  his  recovery 
would  otherwise  be  barred,  on  the  ground  of 
a  fraud  in  its  concoction  to  which  all  from 
whom  he  derives  title  are  parties,  their 
Lordships,  treating  the  question  as  one  un- 
affected by  such  estoppel  and  one  simply  of 
evidence  arising  on  the  facts,  have  to  observe 
that,  as  all  these  public  acts  would  equally 
attend  the  enforcement  of  an  honest  and 
valid  deed  of  partition,  when  the  estates  de- 
rived under  it  are  assailed,  or  rights  derived 
under  it  have  to  be  enforced,  they  furnish 
of  themselves  no  evidence  of  mala  fides,  and 
should  be  rather  ascribed  to  the  character 
given  to  the  deed  by  the  defendants,  than  to 
that  imputed  to  it  by  the  plaintiffs. 

Their  Lordships,  therefore,  are  of  opinion 
that  the  issue  whether  the  partition  took 
place  under  the  deed  of  1229  or  that  of  1245 
should  have  been  found  in  favor  of  the 
respondents,  which  finding  should,  in  their 
Lordships'  opinion,  have  been  followed  by  a 
corresponding  finding  on  the  third,  whether 
the  villages  were  given  in  dewuttur,  or  that 
they  were  not  so  given. 

Their  Lordships  desire  to  add  that  their 
conclusion,  on  the  effect  of  the  whole  evi- 
dence as  to  the  subsequent  deed,  does  not 
materially  differ  from  that  of  the  Judges  of 
the  High  Court,  so  far  as  that  Court  regarded 
it  as  insufficient  to  establish  a  trust  of  this 


character.    The  altered  state  of  the  family- 
property,  their  increasing  expenses  and  di- 
minishing means,  render  it  improbable  that 
the  family  really  deliberately  resolved  and 
effected  that  resolution  to  place  out  of  their 
control,  by  a  legal  dedication,  so  large  a  pro* 
portion  of  their  remaining  property.    When 
it  is  considered  that,  in  this  case,  the  plaint- 
iffs  have  advanced,  as  a  part  of  their  case, 
that  a  solemn  deed,  registered  and  purporting 
to  effect  a   valid  partition  of  their  property, 
was  designed  to  have  no  such  effect,  but  was 
merely  a  blind   for  a  covert  purpose,  their 
Lordships  must   ask,  what  confidence  can  a 
Court  of  Justice   repose  in  their  statement 
that  one  less  solemn  and  public,  and  accom- 
panied  by   many   most  suspicious  circum- 
stances, was  designed  to  be  a  real  and  elec- 
tive  instrument  of  endowment,  assented  to 
by  the  whole  family  ?     Whatever  may  haw 
been  the  real  intention  of  some  of  the  mem- 
bers of  the  family   amongst   themselves,  a 
fact  almost  impossible  to  discover  amongst 
the  windings  of  guile  and  fraud,  purchasers, 
at  least,  have  an   undoubted  right  lo  bind 
them,  by  these  their  public  acts,  to  the  fnlfil- 
ment  of  those  obligations  which  such  public 
acts  cast  upon  them.     Courts   ought  not  to 
credit  readily  assertions  of  hidden  and  fraud- 
ulent intentions,  which,  made  to-day  for  one 
purpose,  may  be  abandoned   or  denied  to- 
morrow for  the  assertion  of  another  and  in- 
consistent one. 

Their  Lordships  do  not  mean  to  apply  the 
above  observations  to  any  merebenameetram> 
action,  or  in  any  way  to  shake  the  authonty 
of  the  numerous  decisions  which  haw  es- 
tablished, between  the  apparent  and  the  real, 
though  concealed  title,  that  a  benamee  trans- 
action devoid  of  fraudulent  design  may  he 
made  the  foundation  of  a  decree  in  a  Court 
of  Justice. 

Their  Lordships  will  humbly  advise  Her 
Majesty  that  this  appeal  be  dismissed  with 
costs. 


1870O. 


Privy 


THE   WEEKLY   REPORTER. 


Council, 


17 


Order  of  Her  Majesty  in  Council  on  the  peti- 
tion of  Ramanoogra  Narain. 

At  the  Court  at  Windsor  Castle. 

The  nth  December  1869. 

Present  ; 
The  Queen's  Most  Excellent  Majesty. 

The  Lord  President,  the  Lord  Chamberlain, 
Earl  Granville,  and  Mr.  Secretary  Bruce. 

Practice— Appeal— Privy  Council 

In  calculating  the  period  of  six  months  allowed  for 
appealing  to  the  Privy  Council,  the  date  on  which  the 
decree  was  pror.ojnced  or  dated  should  be  excluded. 

Whereas  there  was  this  day  read  at  the 
Board  a  Report  from  the  Judicial  Com- 
mittee of  the  Privy  Council,  dated  the  6th 
of  December  instant \  in  the  words  follow- 
ing, viz. : — 

"  Your  Majesty  having  been  pleased  by 
your  General  Order  in  Council  of  the  nth 
November  last  past  to  refer  unto  this  Com- 
mittee the  humble  petition  of  Ramanoo- 
gra Narain,  Hindoo,  inhabitant  of  the  city 
of  Patna  in  the  province  of  Bengal,  zemin- 
dar, setting  forth  that  the  petitioner  pre- 
sented (within  the  prescribed  period  of  time, 
as  he  humbly  submits)  to  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal  the 
ordinary  petition  praying  that  leave  might 
be  granted  to  him  (under  the  powers  and 
authority  in  that  behalf  vested  in  the  said 
Court)  to  appeal  to  your  Most  Excellent 
Majesty  in  Council  against  a  judgment  and 
decree  of  that  Court  (by  which  he  was 
aggrieved),  bearing  date  the  16th  June  1868, 
and  which  reversed  a  judgment  and  decree 
of  the  Principal  Sudder  Ameen  of  Gya, 
bearing  date  the  19th  September  1866,  and 
made  in  the  suit  in  which  the  petitioner  was 
such  plaintiff  as  aforesaid,  and  which  latter 
decree  declared  and  decided  in  favor  of  the 
right  and  title  of  the  petitioner  as  such 
plaintiff  to  the  share  of  and  in  the  lands  which  | 
he  sought  to  recover  by  the  said  suit  :  that 
the  petition  was  accompanied  by  an  affidavit 
of  the  fact  that  the  value  of  the  property  in 
suit  was  above  the  value  of  Rupees  1 0,000  : 
that  the  hearing  on  the  said  petition  took 
place  before  two  of  the  Puisne  Justices  of 
the  said  Court,  viz  ,  the  Hon'ble  H.  V.  Bayley 
and  the  Hon'ble  C.  P.  Hobhouse,  who  there- 
upon, by  their  order  bearing  date  the   13th 


March  1 869,  discharged  the  rule  to  show  cause 
why  such  leave  should  not  be  granted  (pre- 
viously obtained  on  the  appellate  side  of  the 
said  Court  by  the  petitioner)  with  costs : 
that  the  single  ground  on  which  such 
leave  was  refused  was  the  following,  viz.,  that 
the  judgment  and  decree  against  which  the 
petitioner  sought  leave  to  appeal  was  dated 
the  1 6th  June  186S,  and  that  his  said  peti- 
tion for  leave  to  appeal  against  the  same  was 
not  presented  until  the  16th  December  1 868, 
and  that,  therefore,  it  was  not  in  time  within 
the  meaning  of  the  terms  or  words  used  in 
that  behalf  in  the  Order  of  your  Most  Ex- 
cellent Majesty  in  Council,  dated  the  10th 
April  1838,  respecting  Indian  appeals:  that 
the  particular  terms  or  words  so  referred  tQ 
by  the  said  Judges  are  those  which  prohibit 
the  Courts  in  India  granting  such  leave  to 
appeal  '  unless  the  petition  for  that  purpose 
1  be  presented  within  six  calendar  months 
'  from  the  day  of  the  date  of  the  judgment, 
'  decree,  or  decretal  order  complained  of : ' 
that  the  said  Judges  in  and  by  their  said 
order  state  the  contention  between  the 
parlies  before  them  as  follows :  *  The  peti- 
*  doner  urges  that  the  day  on  which  the 
'judgment  was  given,  viz.,  the  16th  June 
'  1868,  must  be  excluded,  and  it  is  admitted 
'  that,  if  that  day  be  excluded  from  calcula- 
'  tion,  then  the  petitioner  is  in  time ;'  that  the 
reasoning  of  the  said  Judges  on  which  their 
said  order  was  based  is  as  follows :  '  When 
the  words  "  from  the  day"  are  used,  we 
think  that  the  proper  interpretation  of 
these  words  is  calculating  or  counting 
"  from"  that  day,  not  calculating  or  count- 
ing "  after"  that  day ;  the  words  are 
"  from  the  day  of,"  not  from  the  day  follow- 
ing, which  is  the  present  petitioner's  case ; 
if,  therefore,  six  calendar  months  are  cal- 
culated u  from  the  day  of  the  date  of  the 
judgment,"  in  this  case  thosecalendar  months 
would  expire  on  the  16th  December  1868, 
and  unless  an  appeal  was  filed  wiihin,  i.  e.t 
before,  that  day,  we  should  not  be  able 
to  admit  it :'  that  accordingly  the  said 
Judges  refused  the  said  application :  that 
he  petitioner  humbly  submits  that  the  con- 
struction put  by  the  said  Judges  on  the 
erms  of  the  said  order  of  your  Majesty  is 
both  novel  and  erroneous,  being  not  only 
contrary  to  the  ordinary  meaning  attached 
to  the  words  used,  but  also  contrary  to  the 
legal  principles  and  rules  established  by  de- 
cisions of  your  Majesty's  Court  at  West- 
minster Hall  for  construing  and  giving  effect 
to  similar  words  to  the  above:  that  the 
petitioner  also  humbly  submits  that  the  con- 
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elusion  arrived  at  and  order  made  by  the 
said  two  Judges  are  directly  opposed  to  the 
decisions  and  practice  of  your  Majesty's 
late  Supreme  Court  of  Judicature  at  Fort 
William  in  Bengal  which  established  and 
fixed  the  construction  to  be  given  to  similar 
words,  viz.,  '  from  the  day'  in  a  similar  pro- 
hibitory appeal  clause  or  proviso  contained 
in  the  Letters  Patent  or  Charter  of  Justice 
of  the  said  Court  granted  by  His  late  Ma- 
jesty King  George  the  Third,  dated  26th 
March  1 774,  and  which  construction  excluded 
the  day  on  which  the  decree  was  pronounced 
or  dated  :  that  duly  authenticated  copies  of 
the  pleadings  and  judgments  in  the  said  suit 
and  of  the  proceedings  and  orders  above  more 
particularly  referred  to  have  been  forwarded 
to  the  petitioner's  solicitor  in  England,  and 
have  been  by  him  deposited  for  reference  if 
deemed  necessary  in  the  Privy  Council  Office: 
that  the  petitioner  now  humbly  submits  that 
his  application  for  leave  to  appeal  aforesaid 
was  made  within  the  time  prescribed  by  your 
Majesty's  said  Order  in  Council,  and  that,  by 
the  refusal  of  the  Judges  of  the  High  Court 
to  grant  such  leave,  justice  has  miscarried,  and 
the  petitioner's  rights  have  been  prejudicially 
affected,  as  the  time  has  since  expired  within 
which  the  said  Court  is  authorized  and 
empowered  to  grant  such  leave,  and  humbly 
praying  that  your  Most  Excellent  Majesty  in 
Council  will  be  graciously  pleased  to  grant 
him  special  leave  to  appeal  and  to  prosecute 
such  appeal  against  the  said  judgment  and 
decree  of  the  said  High  Court  of  Judicature, 
dated  the  16th  June  1868,  and  that  the  said 
High  Court  may  be  ordered  to  transmit  to 
the  Privy  Council  Office  with  all  due  expe- 
dition a  transcript  of  the  pleadings,  evidence, 
judgments,  decrees,  proceedings,  and  orders 
filed  or  recorded  in  the  above-mentioned  suit 
or  for  other  relief  in  the  premises.  The 
Lords  of  the  Committee,  in  obedience  to  your 
Majesty's  said  General  Order  of  reference, 
have  taken  the  said  humble  petition  for  leave 
to  appeal  into  consideration,  and  having  heard 
Counsel  on  behalf  of  the  petitioner,  their 
Lordships  do  this  day  agree  humbly  to  report 
to  Your  Majesty  that' it  ought  to  be  declared 
that,  in  their  Lordships'  opinion,  the  time 
allowed  for  entering  the  appeal  had  not 
expired  when  the  petition  was  lodged,  and 
that  the  case  ought  to  be  referred  back  to  the 
High  Court  now  to  admit  the  appeal  in  the 
usual  form  upon  the  production  of  sufficient 
evidence  that  the  value  of  the  property  in 
dispute  exceeds  10,000  rupees." 

Iler  Majesty,  having  taken  the  said  report 
into  consideration,  was  pleased  by  and  with 


the  advice  of  Her  Privy  Council  to  approve 
thereof  and  to  order,  as  it  is  hereby  ordered, 
that  it  be,  and  it  hereby  is,  declared  that  the 
time  allowed  for  entering  the  appeal  had 
not  expired  when  the  petition  was  lodged, 
and  that  the  case  be  referred  back  to  the 
High  Court  now  to  admit  the  appeal  in  the 
usual  form  upon  the  production  of  sufficient 
evidence  that  the  value  of  the  property  in 
dispute  exceeds  10,000  rupees.  Whereof  the 
Judges  of  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal  for  the  time  being 
and  all  other  persons  whom  it  may  concern 
are  to  take  notice  and  govern  themselves 
accordingly. 


The  1 8th  December  1,869. 
Present : 

Lord  Chelmsford,  Sir  James  W.  Colvile,  The 
Judge  of  the  Admiralty  Court,  Lord  Jus- 
tice Giffard,  and  Sir  Lawrence  Peel. 

Religious  endowment— Sebait— 
Ryotwaree  tenure. 

On  Appeal  from  the  High  Court  at 
Calcutta.* 

Maharanee  Shibessuree  Debia 

versus 

Mothooranath  Acharjo. 

Where  land  is  dedicated  to  the  religious  services  of 
an  idol,  the  rents  of  the  land  constitute  in  legal  con- 
templation the  property  of  the  idol,  and  the  sebait  has 
not  the  legal  property,  but  only  the  title  of  manager 
of  a  religious  endowment,  and  cannot  alienate  the  pro* 
perty,  though  he  might  create  prober  derivative  tenures 
and  estates  conformable  to  usage.  The  creation  of  a 
tenure  at  a  fixed  invariable  rent  would  be  a  breach  of 
duty  in  a  sebait. 

Qucere. — Whether  a  transfer  of  a  ryotwaree  tenure 
can  be  effected  without  the  consent  of  the  zemindar  or 
talookdar,  as  the  case  might  be,  the  immediate  succes- 
sor in  estate  ? 

This  appeal  was  heard  before  their  Lord- 
ships ex  parte. 

The  suit  out  of  which  it  arose  was 
brought  in  the  Civil  Court  of  Jessore  by 
Mothooranath  Acharjo,  the  sole  plaintiff, 
against  Maharanee  Kestomonee  Debia,  de- 
scribed as  sebait  of  a  taiook  dedicated  to 
the  service  of  the  deity,  and  against  certain 
other  persons  named  in  the  plaint.  It  was 
brought  to  establish  a  title  to  certain  jum- 
mas  and  to  recover  possession  of  certain 
lands  connected  with  them,  which  the  plainfc- 

*  From  the  judgment  of  Bayley  and  Campbell, 
JJ.,  in  Regular  Appeal  No.  233  of  i860— not  re- 
ported. 

d 


1870.} 


Privy 


THE   WEEKLY  REPORTER. 


Council, 


ifr 


iff  claimed  by  .purchase  from  four  of  the 
defendants,  Mahomedan  ladies,  who  descend- 
ed from  one  Gouromohun  Biswas,  a  Hindoo, 
on  whom,  as  the  plaintiff  avers,  the  right 
to  the  jummas  transferred  to  him  was  origin- 
ally conferred. 

The  present  appellant  represents  the 
interests  as  guardian  of  her  infant,  which, 
at  the  commencement  of  the  litigation,  were 
represented  by  the  Maharanee  Kestomonee 
Debia,  since  deceased,  his  grandmother, 
appointed  his  guardian  under  the  direction  of 
his  deceased  father.  The  tenure,  whatever 
its  strict  character,  whether  ryotwaree  or  of 
a  higher  degree,  is  one  held  under  the  infant's 
title  as  superior  owner  of  the  lands. 

The  jummas  were  claimed  by  the  plaintiff 
as  mourusee  (hereditary),  and  also  as  held 
at  a  fixed  invariable  rent. 

The  appellant,  the  sebait,  denies  the 
hereditary  character  of  the  tenure,  the 
invariable  quality  of  the  rent,  and  the 
purchase  itself.  She  stated  that  the  tenants 
of  the  jummas,  from  whom  the  plaintiff 
asserted  that  he  had  purchased,  had  not  any 
hereditary  tenure,  and  that  they  had  sur- 
rendered such  interest  as  they  possessed  to 
the  appellant,  before  the  time  of  the  alleged 
sale  to  the  plaintiff. 

Of  the  four  defendants,  the  alleged  ven- 
dors, three  denied  the  sale,  and  affirmed  the 
surrender;  whilst  the  fourth  affirmed  the 
sale,  and  denied  the  surrender — agreeing, 
three  of  them  with  the  appellant,  and  one 
with  the  plaintiff.  They  all,  however, 
insisted  on  the  hereditary  character  of  their 
tenure. 

The  talook  itself,  with  which  these  jum- 
mas were  connected  by  tenure,  was  dedi- 
cated to  the  religious  services  of  the  idol. 
The  rents  constituted,  therefore,  in  legal 
contemplation,  its  property.    The  sebait  had 


not  the  legal  property,  but  only  the  title  of 
manager  of  a  religious  endowment. 

In  the  exercise  of  that  office,  she  could 
not  alienate  the  property,  though  she  might 
create  proper  derivative  tenures  and  estates 
conformable  to  usage. 

The  sale,  under  which  the  plaintiff  claimed, 
was  established  by  the  decree  of  Mr.  Seton- 
Karr,  the  Judge  of  the  Civil  Court  of  Jessore, 
who  tried  the  cause. 

On  appeal  from  his  decision,  it  was  affirm- 
ed by  the  High  Court.  • 

Two  Courts,  therefore,  have  established 
the  sale  to  the  plaintiff,  and  have  decided 
against  the  validity  of  the  alleged  surrender. 

Into  the  sufficiency  of  the  evidence  to 
support  those  several  findings,  their  Lord- 
ships do  not  propose  to  inquire.  Their 
judgment  on  this  appeal  will  be  confined 
to  the  question  whether  a  tenure  held  at  a 
fixed  invariable  rent  has  been  established 
by  the  evidence. 

The  appellant  insisted  on  the  authority  of 
Prosonocoomar's  case,*  which  she  quoted 
in  her  answer,  and  which  was  relied  on  in 
argument  at  the  bar,  that  a  transfer  of  such 
a  tenure  as  that  set  up  in  his  case,  which  she 
termed  a  ryotwaree  tenure,  could  not  be  effect- 
ed without  the  consent  of  the  zemindar  or 
talookdar,  as  the  case  might  be,  the  imme- 
diate successor  in  estate.  The  Judges  in 
both  Courts  decided  that  this  tenure  was  one 
at  a  fixed  rent,  and  that  the  case  in  ques- 
tion did  not  apply.  On  the  question  of  its 
vendible  character  without  the  condition  of 
the  superior's  consent,  they  pronounced  no 
opinion.  A  question  of  this  latter  character 
is  likely  to  be  one  so  much  affected  by 


*  S.  D.  A.,  1855,  p.  14. 
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modern  and  local  usage  that  it  would  be 
unsafe  for.  an  ultimate  Court  of  Appeal  to 
express  an  opinion  upon  it  as  a  mere  "dry 
legal  question  turning  on  the  incidents  of 
hereditary  tenure.  Their  Lordships  would 
be  most  reluctant  to  decide  on  an  ex-par te 
appeal  any  question  of  general  consequence 
not  absolutely  necessary  to  the  decision  of 
the  particular  case. 

If  the  decrees  appealed  against  stood 
unreversed,  the  title  to  hold  at  a  fixed 
invariable  rent  would,  on  the  pleadings  and 
especially  on  the  judgments,  be  viewed  as 
res  judicata  binding  on  the  parties  and  those 
claiming  under  them. 

Their  Lordships  think  that  there  is  no  sa- 
tisfactory proof  in  the  cause  that  these  jum- 
mas  were  ever  held  at  a  fixed  invariable 
rent.  One  important  element  in  this  inquiry 
has  been  wholly  lost  sight  of,  viz.,  the  na- 
ture of  the  sebait  title  and  its  legal  inabi- 
lity to  be  the  source  of  such  a  derivative 
title.  To  create  a  new  and  fixed  rent  for 
all  time,  though  adequate  at  the  time,  in  lieu 
of  giving  the  endowment  the  benefit  of  an 
augmentation  of  a  variable  rent  from  time 
to  time,  would  be  a  breach  of  duty  in  a 
sebait,  and  is  not  therefore  presumable. 
Where  variableness  of  jumma  is  the  normal 
condition,  the  mere  naming  a  sum  certain 
in  connection  with  the  grant  of  a  descendible 
tenure  does  not  impart  of  itself  fixity  to 
that  sum,  in  the  absence  of  positive  words 
or  of  other  evidence  to  show  that  such  was 
the  original  design.  In  this  case  we  start 
with  a  double  presumption  against  the  rent 
having  been  fixed,  viz.,  that  founded  on  the 
ordinary  character  of  rents,  and  that  deriva- 
ble from  the  special  character  of  the  tenure. 
Another  presumption  arises  in  this  case, 
that  the  rent  was  variable,  from  the  circum- 
stance that  the  only  instrument  which  as- 
serts positively  that  the  jumma  is  to  be  at  a 
fixed  rent  is  one  of  the  three  documents  on 


which  the  signature  of  Mr.  Skinner,  the 
Magistrate,  was  fabricated.  This  fraud  in 
tampering  with  evidence  throws  additional 
doubt  upon  this  part  of  the  case. 

The  terms  of  the  surrender  relied  on  by  the 
High  Court  do  not  state  that  the  rent  is  fixed 
and  invariable.  That  document,  on  which 
the  High  Court  laid  great  stress,  appears 
to  their  Lordships  to  afford  but  a  slight  pre- 
sumption that  the  sebait  adopted  and  admit- 
ted that  description  of  the  tenure  on  which 
the  surrenderer  relied,  though  by  accepting 
the  surrender  she  acquiesced  in  the  use  of  that 
description  by  them ;  and  as  the  instrument 
does  not  say  that  the  rent  was  fixed  as  well 
as  the  tenure  hereditary,  the  implied  recogni- 
tion of  the  right  can  be  raised  no  higher  than 
the  actual  language  warrants.  The  tenure, 
therefore,  at  a  fixed  rent  was,  in  the  opinion 
of  their  Lordships,  not  proved.  The  acts 
of  the  plaintiff  cannot  be  ascribed  to  a  va- 
lid title  to  possession  under  the  circumstances 
of  this  dispute,  since  the  only  title  in- 
sisted on  in  the  contest  between  him  and  the 
superior,  viz.,  the  right  to  hold  at  a  fixed 
rent,  is  not  established,  and  the  general 
right  of  the  zemindar  or  talookdar  to  re- 
ceive the  collections,  subject  to  account,  till 
a  valid  claim  to  an  intermediate  tenure  be 
established  must  prevail,  ad  interim  at  least, 
until  the  plaintiff,  if  he  think  it  for  his  in- 
terest to  rely  on  the  mourusee  title  at  a  va- 
riable rent,  establish  it  by  a  suit  founded  on 
that  title,  in  which  suit  the  true  nature  of 
the  tenure  and  its  freedom  from  the  condi- 
tions of  the  superior's  assent  to  the  transfer 
of  the  tenure  may  be  ascertained.  Their 
Lordships  will,  therefore,  humbly  advise  Her 
Majesty  that  this  appeal  be  allowed,  and 
the  decision  appealed  against  reversed,  and 
in  lieu  thereof  the  respondent's  suit  be 
dismissed  with  costs,  md  their  Lordships 
think  that  the  appellant  should  have  the 
costs  of  the  appeal. 
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The  2nd  February  1870. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel. 

Succession— Impartible  estate—Separate  estate. 

On  Appeal  from  the  High  Court  at  Madras. 

Stree  Rajah  Yanumula  Venkayamah 

versus 

Stree  Rajah  Yanumula  Boochi  Venkondora 

and  another. 

The  mere  impartibility  of  an  estate  is  not  sufficient 
to  make  the  succession  to  it  follow  the  course  of  succes- 
sion of  separate  estate. 

.    The  Shevagunga  case  explained. 

Thk  question  on  which  the  parties  in  th£ 
suit  out  of  which  this  appeal  arises,  joined 
issue  and  went  to  trial,  was,  whether  the 
family  of  which  the  plaintiff  and  the  ap- 
pellant's husband  were  members  was  an 
undivided  or  a  divided  Hindoo  family. 

Both  the  Courts  below,  giving  effect  to  the 
presumption  of  Hindoo  Law  which  the  evi- 
dence failed  to  rebut,  have  decided,  and  in 
their  Lordships'  judgment  have  properly  de- 
cided, that  issue  in  favor  of  the  plaintiff.  The 
general  status,  therefore,  of  the  family,  as 
an  undivided  family  has  been  ascertained. 

Accordingly,  the  strength  of  the  argument 
of  the  learned  Counsel  for  the  appellant  has 
been  directed  to  show  that  this  case  should 
be  governed  by  that  in  the  9th  Volume 
of  Moore's  Indian  Appeals,  which  is  gener- 
ally known  as  the  Shevagunga  case.*  They 
have  gone  so  far  as  to  argue  that  the  estate 
in  question  in  this  case  being  impartible 
>  must,  from  its  very  nature,  be  taken  to  be 
separate  estate,  and  consequently  that,  ac- 
cording to  the  decision  in  the  Shevagunga 
.case,  the  succession  to  it  is  determinable 
.by  the  law  which  regulates  the  succession 
to  a  separate  estate  whether  the  family  be 
divided  or  undivided. 

The  authority  invoked,  however,  affords 
no  ground  for  this  argument.  The  decision 
in  the  Shevagunga  case  will  be  found  to  pro- 
ceed solely  and  expressly  on  the  finding  of 
the  Court  that  the  zemindary  in  question 
was  proved  to  be  the  self-acquired  and  se- 
parate property  of  Gowarry  Vallaba  Taver. 
It  assumes  that,  if  this  had  not  been  so,  the 
decision  would  have  been  the  other  waj. 
At  page  589,  the  judgment  says  : — 

*  2  W.  R.,  Privy  Council,  p.  31, 


"  Hence,  if  the  zemindar,  at  the  time  of  his  death, 
and  his  nephews  were  members  of  an  undivided  Hindoo 
family,  and  the  zemindary,  though  impartible,  was 
part  of  the  common  family-property,  one  of  the  nephews 
was  entitled  to  succeed  to  it  on  the  death  of  his  uncle. 
If,  on  the  other  hand,  the  zemindar,  at  the  time  of  his 
death,  was  separate  in  estate  from  his  brother's  family, 
the  zemindary  ought  to  have  passed  to  one  of  his 
widows,  and  failing  his  widows  to  a  daughter,  or  de- 
scendant of  a  daughter,  preferably  to  nephews ;  following 
the  course  of  succession  which  the  law  prescribes  for 
separate  estate.  These  propositions  are  incontestible, 
but  Gaurivullabha's  widows  and  daughters  have  ad* 
vanced  a  third,  which  is  one  of  the  principal  matters 
in  question  in  this  appeal.  It  is,  that,  even  if  the  late 
zemindar  continued  to  be  generally  undivided  in  estate 
with  his  brother's  family,  this  zemindary  was  his  self* 
acquired  and  separate  property,  and  as  such  was  descend- 
ible, like  separate  estate,  to  his  widows  and  daughters 
and  their  issue  preferably  to  his  nephews,  though  the 
latter,  as  co-parceners,  would  be  entitled  to  his  share 
in  the  undivided  property.  Upon  this  view  of  the  law, 
the  question  whether  the  family  were  undivided  or  divid- 
ed becomes  immaterial.  The  material  question  of  fact 
would  be  whether  the  zemindary  was  to  be  treated  as 
self-acquired  separate  property,  or  as  part  of  the  com- 
mon family-stock." 

Again,  at  page  605,  it  is  said  :— 

"  The  substantial  contest  between  the  appellant  and 
the  respondent  is,  as  it  was  between  Unga  Moo  too  and 
the  respondent's  predecessors,  whether  the  zemindary 
ought  to  have  descended  in  the  male  and  collateral  line; 
and  the  determination  of  this  issue  depends  on  the 
answers  to  be  given  to  one  or  more  of  the  following 
questions : —  * 

"1.  Were  Gaurivullabha  and  his  brothers  undivided 
in  estate,  or  had  a  partition  taken  place  between  them  ? 

"  2.  If  they  were  undivided,  was  the  zemindary  the 
self -acquired  and  separate  property  of  Gaurivullabha: 
And  tf  so — 

"  3.  What  is  the  course  of  succession  according  to  the 
Hindoo  Law  of  the  south  of  India  of  such  an  acquisition, 
where  the  family  is  in  other  respects  an  undivided  fa- 
mily ? 

And  at  page  606,  their  Lordships,  dealing 
with  the  second  of  these  questions,  say: — 

"  The  second  question  their  Lordships  have  no  hesita- 
tion in  answering  in  the  affirmative.  Every  Court  that 
has  dealt  with  the  question  has  treated  the  zemindary 
as  the  self-acquired  property  of  Gaurivullabha.  Their 
Lordships  conceive  that  this  is  the  necessary  conclusion 
from  the  terms  of  the  grant,  and  the  circumstances  in 
which  it  was  made.  The  mere  fact  that  the  grantee 
selected  by  Government  was  a  remote  kinsman  of  the 
zemindars  of  the  former  line  does  not,  their  Lordships 
apprehend,  bring  this  case  within  the  rule  cited  from 
Strange's  *  Hindoo  Law.'  " 

It  is,  therefore,  clear  that  the  mere  impart- 
ibility of  the  estate  is  not  sufficient  to  make 
the  succession  to  it  follow  the  course  of  suc- 
cession of  separate  estate.  And  their  Lord- 
ships apprehend  that,  if  they  were  to  hold 
that  it  did  so,  they  would  affect  the  titles  to 
many  estates  held  and  enjoyed  as  impartible 
in  different  parts  of  India. 

Has  it  then  been  shown  that,  though  the 
family  was  undivided,  this  estate  was,  in  fact, 
the  separate  property  of  the  appellant's 
husband  ? 

The  evidence  concerning  the  original 
grant  of  it,  and  the  terms  on  which  it  was 
held,     is    extremely     scanty.     The    most 
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material  document  is  the  Exhibit  A  at  page 
10  of  the  record  ;  which,  as  the  statement  of 
the  then  zemindar,  made  on  an  official  re- 
quisition at  a  time  when  he  had  no  interest 
in  giving,  nor  apparent  motive  for  giving, 
any  but  a  true  account  of  the  history  of  the 
estate  and  of  the  custom  of  his  family,  seems 
to  be  in  every  way  worthy  of  credit.  Look- 
ing at  that  document,  their  Lordships  are  of 
opinion  that  the  estate  was  in  its  inception 
part  of  the  common  family-property,  though 
impartible,  and  therefore  with  certain  quali- 
fications enjoyable  by  only  one  member  of 
the  family  at  the  time.  It  appears  to  have 
been  substantially  granted  to  the  common 
ancestor  of  the  family,  the  Dewan  Bapam 
Bhora;  though  with  his  consent  and  for 
some  undisclosed  reason,  it  was  put  into  the 
name  of  his  third  son,  Joggappa  Dhora.  The 
document  states — 

"  As  the  issues,  which  the  said  Saraba  Ragrhavaraz 
had,  had  failed,  and  as  he  had  no  near  relatives  and 
heirs,  he  made  up  his  mind  to  give  up  the  said  Totapalli 
Taluk  attached  to  Reghavaraz  Sima  to  my  said  ancestor 
Bapam  Dhora,  and  the  Joddangi  Taluk  to  Boggula 
Gannamreddi  Dhora,  and  at  the  time  of  his  death  he 
executed  pattas  in  the  names  of  Joggappa  Dhora,  the 
third  of  the  four  sons  of  Bapam  Dhora,  according  to 
■his  consent,  and  of  Boggula  Gannamreddi  Dhora.  trans- 
ferring to  them  respectively  the  taluks  of  Totapalli  and 
Joddangi,  and  authorizing  them  and  their  posterity  to 
enjoy  them  as  Jaghirs  as  he  had  done." 

That  the  grant  was  to  the  family  of 
Bapam  Dhora  is  made  more  apparent  by 
what  follows : — 

'*  From  that  time  Joggappa  Dhora  enjoyed  the  taluk 
(of  Totapalli)  for  forty-nine  years.  In  his  time  he 
had  managed  the  affairs  of  the  Taluk,  and  lived  at  To- 
tapalli, and  provided  Vasatis  (landed  gifts)  to  his  three 
brothers  caused  Pedda  Mallu  Dhora  to  live  in  the  village 
of  Vajrokutam,  Rajani  Dhora  in  Kottange,  and  Chinna 
Matlu  Dhora  in  Nellipudi,  and  thus  maintained  them." 

These  grants  by  way  of  maintenance  are  in 
the  ordinary  course  of  what  is  done  by  a 
person  in  the  enjoyment  of  a  Raj  or  im- 
partible estate  in  favor  of  the  junior  mem- 
bers of  the  family,  who,  but  for  the  imparti- 
bility  of  the  estate,  would  be  co-parceners 
with  him. 

It  is  argued,  however,  that,  whatever  may 
have  been  the  original  nature  of  the  property, 
the  effect  of  what  took  place  when  Bapam 
Dhora  supplanted  and  excluded  Mallupa 
Dhora  was  to  make  it  a  new  and  fresh  ac- 
quisition of  Bapam  Dhora;  just  as  in  the 
•  Shevagunga  case,  the  new  grant  of  the  es- 
cheated aemindary  to  Gowarry  Vallaba  Ta- 
ver  was  held  to  constitute  a  new  and  sepa- 
rate acquisition  by  him,  though  a  member  of 
the  family  of  the  former  zemindars.  Their 
.  Lordships    ate,  however,    of    opinion  that. 


there  is  a  clear  distinction  between  the  two 
cases.  In  the  Shevagunga  case  the  zemin- 
dary  had  escheated  to  Government,  which 
was  free  to  deal  with  it  as  it  chose.  By  a 
new  sunnud  it  granted  it  to  the  Taver,  con- 
ferring a  legal  title  which  none  could  dispute. 
What  was  done  in  this  case  ?  The  document 
A  states— 

"  On  his  death  Jaggappa  Dhora's  son,  Mallappa 
Dhora,  after  .joining  the  people  called  Dessastula, '  fell 
out  with  Sri  Maharaj,  and  enjoyed  the  Taluk  as 
Mokhassa  without  his  interference,  by  causing  much 
disturbances ;  consequently  my  senior  paternal  uncle, 
Bapam  Dhora,  went  to  Peddapuram,  visited  Sri  Maha- 
raj,  represented  to  him  that,  in  the  event  of  your  afford- 
ing me  assistance,  I  will  turn  out  the  said  Mallappa 
Dhora,  enjoy  Totapalli  Taluk,  paying  the  jamabondi 
amount  formerly  fixed  by  Rajam  Dhora,  and  thus  ob- 
tained the  assistance  of  some-  Sibbandis  (warriors); 
came  and  drove  out  Mallappa  Dhora,  entered  T«ta- 

^palli,  and  took  possession  of  it,  and  paid  2,700  karuku 

*  pagodas  for  one  year  in  full." 

This  account  shows  no  legal  forfeiture; 
no  fresh  grant  by  any  person  competent  la 
grant  a  legal  title.  It  only  shows  that  on 
a  dispute  between  Mallappa  and  the  superior, 
another  member  of  the  family  came  in,  and 
with  the  strong  hand  and  in  concert  with 
the  superior,  succeeded  in  ousting  Mallappa, 
and  in  assuming  the  position  and  rights  of 
the  zemindar.  And  the  document  itself 
shows  that  the  adopted  son  and  successor 
of  Bapam  Dhora  himself  considered  this  31 
no  substantial  change  in  the  nature  or  ten- 
ure of  the  property;  that  he  still  traced 
his  title  to  the  first  Bapam  Dhora  by  virtue 
of  the  original  grant;  and  spoke  of  the 
talook  as  having  been  enjoyed  by  six  gener- 
ations of  his  family  during  the  period  of 
179  years. 

Nor  is  it  immaterial  to  observe  what  be 
states  as  regards  the  practice  of  succession 
observed  in  the  family.     He  says  : — 

"  As  regards  the  practice  of  succession  observed  tfl 
our  family,  I  have  to  state  that,  if  the  l*older  of  the 
talook  has  two  or  three  sons,  the  eldest  of  them  enjoys 
the  estate,  while  the  rest  being  provided  with  vasatis, 
conduct  themselves  according  to  his  will,  but  it  has 
never  been  the  practice  of  dividing  the  Taluk  among 
brothers.  If  the  owner  of  the  land  has  no  issue,  a  com* 
petent  person  out  of  his  nearest  cousins  is  selected,  and 
the  taluk  put  in  his  possession." 

Their  Lordships  are  therefore  of  opinion 
that,  even  if  the  case  made  for  the  appel- 
lant at  their  Bar  had  been  made  in  the  Courts 
below  (which  apparently  it  was  not),  it  must 
have  failed;  and  that  no  ground  has  been 
shown  for  disturbing  the  decrees  under 
appeal.  They  must,  therefore,  humbly  advise 
Her  Majesty  to  dismiss  this  appeal,  with  the 
costs  of  the  respondent  on  whose  behalf  an 
appearance  ha.s  been  entered  .here. 
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The  3rd  February  1870. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel. 

Limitation— Title  to  possession. 

On  Appeal  from  the  High  Court  at  Cal- 
cutta.* 

Beer  Chunder  Jobraj 

versus 

The  Deputy  Collector  of  Bhullooah. 

Where  a  plaintiff  brought  a  suit  in  1856  to  recover 
landed  property  which  was  in  the  possession  of  the 
defendant  since  1845  and  at  the  time  of  the  institution  of 
the  suit,  it  was  held  that,  before  the  plaintiff  could 
recover,  he  must  prove,  first,  possession  within  12  years 
before  suit;  and,  secondly,  title  to  possession. 

The  argument  in  this  case  has  occupied 
such  a  length  of  time  that  their  Lordships 
have  been  able  to  give  it  their  consideration, 
and  are  of  opinion  that  it  may  be  disposed 
of  on  the  following  short  grounds : — 

The  appellant  commenced  his  suit  in 
1856;  he  sought  the  recovery  of  certain 
lands  as  belonging  to  Pergunnah  Tishnah. 
A  part,  viz.,  equal  to  18  dunes  of  the  lands 
he  seeks  by  his  plaint,  was  ordered  to  be 
restored  to  him  in  May  1845.  Mr.  Aber- 
crombie  made  this  order;  he  ordered  that 
these  should  be  restored  to  the  claimant, 
and  that  the  detailed  particulars  of  the  re- 
maining disputed  lands  be  inserted  in  the 
general  settlement-report. 

Possession  was  given  according  to  the 
order:  from  May  1S45  till  1856  there  has 
been  undisputed  possession  of  the  disputed 
lands  by  the  Government :  for  the  delay 
in  the  institution  of  the  suit  no  reason  is 
given. 

There  is  satisfactory  proof  of  the  suit 
of  181 1,  and  of  the  proceedings  of  1824 
having  been  in  respect  of  part  of  the  lands 


•  From  the  judgment  of  Kemp  and  Campbell,  J  J., 
dated  1  ith  February  1S64,  in  Regular  Appeal  No.  103  of 
1 863— not  reported. 
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now  in  question :  there  is  strong  evidence 
to  show  that  the  Government  was  then  in 
possession. 

The  Civil  Court  Ameen  of  the  Sudder 
division  made  a  report  which  their  Lord- 
ships have  been  asked  now  to  adopt,  but 
it.  was  rejected  at  the  instance  of  the  appel- 
lant as  well  as  at  the  instance  of  the 
respondents.  The  appellant  petitioned 
against  it. 

The  Moonsiff's  report  was  ex  parte. 

Their  Lordships,  however,  do  not  consider 
it  necessary  to  determine  whether  it  ought  not 
to  have  been  received. 

It  would  certainly  have  been  more  satis- 
factory if  the  Principal  Sudder  Ameen  had 
recorded  his  reasons  for  disagreeing  with 
the  Ameen's  report ;  but,  be  this  as  it  may, 
as  the  Government  has  admittedly  been  in 
possession  since  1845,  and  are  still  in  posses- 
sion, their  Lordships  are  of  opinion  that 
it  was  essential  for  the  appellant  to  have 
proved  two  things — first,  possession  within 
twelve  years  before  his  suit ;  and,  secondly, 
title  to  possession :  of  title  to  possession 
there  is  no  proof;  of  possession  there  is 
not  satisfactory  proof  either  :  there  is 
nothing  to  connect  possession  with  the  kuboo- 
leuts  or  any  of  them.  Some  of  the  inde- 
pendent witnesses  carry  back  the  posses- 
sion of  the  Government  for  more  than 
twelve  years  before  the  suit,  and  the  evi- 
dence to  the  contrary  on  the  part  of  the 
appellant  is  far  countervailed  by  that  of 
the  respondent.  The  res  gestae  from  181 1 
downwards  are  all  consistent  with  possession 
by  Government,  and  inconsistent  with 
possession  by  the  appellant.  The  onus  of 
proof  rests  on  the  appellant,  and  he  has 
failed  to  discharge  that  onus.  For  these 
reasons,  their  Lordships  will  humbly  advise 
Her  Majesty  that  this  appeal  should  be 
dismissed  with  costs. 
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The  net  February  1870. 

Present  : 

Lore}  Westbury,  Sir  James  W.  Colvile,  Sir 
.  Joseph  Napier,  and  Sir  Lawrence  Peel. 

Jurisdiction  —  Sale  of  zemindaree  rights  of 
Government  —  Auction-purchaser — Talookdar 
—Regulation  XXI.  of  1822. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Khajah  Assanoollah 


•  versus 

Obhoy  Churn  Roy  and  others. 

The  Government  purchased  the  zemindaree  rights 
in  a  pergunnah  under  Regulation  XXI.  of  1S22  at  a 
sale,  tor  arrears  of  Government  revenue,  and  re-settled 
one  of  the  talooks  in  the  pergunnah,  which  talook  had 
been  created  subsequent  to  the  Decennial  Settlement, 
with  the  plaintiffs  as  talookdars.  Subsequently,  and 
after  the  expiration  of  the  terms  for  which  they  had 
re-settled  with  the  plaintiffs,  the  Government  sold  their 
zemindaree  rights  to  the  defendant,  who  ejected  the 
plaintiff.  Plaintiff  thereupon  sued  the  defendant  in  the 
Collector's  Court  under  Clause  6,  Section  23,  Act  X. 

Of  l»59- 

Held  that  the  suit  was  properly  brought  under 
Aft  X.  of  1859. 

HBLD  further  that  it  was  the  intention  of  Govern- 
ment to  retain  talookdars  in  possession  of  their  lands 
during  the  subsistence  of  their  tenures  subject  to  the  con- 
dition of  having  their  rents  enhanced  according  to  the 
pergunnah  rates ;  and  as  in  this  case,  the  proceedings 
which  were  taken  by  the  Government  showed  that 
they  did  not  cancel  the  plaintiff's  tenure,  the  de- 
fendant, who  purchased  from  the  Government,  could  not 
eject  the  plaintiffs  who  were  entitled  to  retain  posses- 
sion subject  to  a  liability  to  enhancement. 

-  Under  the  Sale  Law  as  it  existed  before  1 S22,  a  talook- 
dar could  not  be  dispossessed  at  the  will  of  the  purchaser : 
he  was  at  most  liable  to  pay  the  full  pergunnah  rate,  and 
could  only  be  ejected  after  refusal  to  pay  the  enhanced 
rate;  but  under  Regulation  XI.  of  1H22,  dependent 
.talooks  created  subsequent  to  the  Decennial  Settlement 
were  liable  to  be  wholly  avoided  and  annulled  at  the 
option  of  the  purchaser  at  a  sale  for  arrears  of  Govern- 
mert  revenue,  unless  they  fell  within  the  class  contem- 
plated by  the  32nd  Section  of  that  Regulation. 

Where  an  auction- purchaser  under  Regulation  XI.  of 
1S22  intends  to  cancel  a  talookdaree  tenure  (a  power 
which  he  might  or  might  not  exercise),  he  must  take 
some  clear  step  to  declare  the  avoidance  or  cancella- 
tion of  the  tenure. 

The  appellant  is  the  present  owner  of 
the  zemindaree  right  in  that  portion  of  an 
extensive  estate  situate  in  Zillah  Tipperah, 
and  called    Buldakhal,   which   includes  the 


lands  and  villages  that  form,  or  once  formed, 
a  talook  known  as  Talook  Poorba  Auttee. 
This  talook  was  created  subsequently  to  the 
Perpetual  Settlement,  and  in  the  year  1803. 
by  Mirza  Hossein  Ali,  the  then  zemindar  of 
that  portion  of  the  estate,  in  favor  of 
Bishonath  Roy,  the  father  or  ancestor  of 
the  respondents. 

It  was  an  hereditary  transferable  talook, 
to  be  held  at  a  fixed  perpetual  rent  of  1,550 
rupees  and  4^  annas.  The  estate  of  Bul- 
dakhal, at  the  date  of  the  revenue-sales 
afterwards  mentioned,  seems  to  have  com- 
prehended many  other  talooks  of  which 
some  had  existed  at  the  date  of  the  Decen- 
nial Settlement;  but  the  greater  part  had 
been  created  subsequently  to  the  Permanent 
Settlement  of  the  mehals  in  which  the? 
were  situated. 

In  January  1S35  an  8-annas  share,  and  in 
May  1836  a  2 -annas  share,  of  the  Buldakhal 
estate  (the  latter  being  the  portion  which 
included  the  talook  in  question),  were  sold 
for  arrears  of  Government  revenue ;  and 
in  both  instances  the  Government  itself  be- 
came the  purchaser,  and  thus  acquired  all 
those  rights  which  the  Sale  Law  then  in 
force  gave  to  a  purchaser  of  a  zemindaree 
sold  for  arrears  of  revenue. 


*  From  the  decision  of  Loch  and  Seton-Karr,  JJ., 
dated  23rd  March  1865,  in  Regular  Appeal  No.  361 
of  1864 — 2  W.  R.,  Act  X.  rulings,  page  81. 


In  the  exercise  of  those  rights,  it  proceed- 
ed to  make  a  re-seitlement  of  the  estate,  and 
proceedings,  exi ending  over  a  considerable 
period  of  time,  were  had  against  the  talook- 
dars,   including    Bishonath   Roy   or   his   re- 
presentatives.     These    will     hereafter      be 
more   particularly  considered.      At  present, 
it   is  sufficient  to   state   that  several   settle- 
!  ments   were   ultimately   made  .with  the   re- 
1  spondent  Obhoy  Chunder  Roy,  on   behalf 
of   himself   and   the   other  respondents,   in 
respect  of  the    lands  comprised  in    Talook 
Poorba  Auttee,  viz.,  a  settlement  for  one  year 
in   August   1841  ;    a  settlement    for   twenty 
years  in  August  1842  ;  and  a  second  settle- 
ment for  one  year  in  April   1862.     On  the 
expiration    of    this    third     settlement,    the 
Government   Collector   gave    notice   10   the 
ryots  and  cultivators  of  the  lands  comprised 
in  the  talook  not  to  pay  their  rents  to  any 
person  except  the  Government ;  and  on  the 
23rd   of   November  1863,   the   zemindaree- 
rights  of  the  Government  in  the  lands  were 
put   up   for  sale,  subject   to  the   rights   (if 
any)  of  the  talookdars,  and  were  purchased 
by  the  appellant. 

In  March  1864  the  respondents  commenced 
the  suit,  out  of  which    this  appeal  arises, 
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against  the  appellant.  It  was  founded  oh 
their  alleged  dispossession  from  their  talook- 
dary  rights  in  the  lands,  and  was  brought 
under  the  6th  Clause  of  the  23rd  Section  of 
Act  X.  of  1859  before  the  Collector.  That 
officer,  by  his  decree,  dated  the  7th  of  June 
1864,  dismissed  the  suit;  but  his  decision 
was  reversed  by  the  High  Court  on  the  23rd 
of  March  1865,  and  the  appeal  is  against 
the  latter  decree  and  a  subsequent  order  re- 
jecting an  application  for  review  of  judg- 
ment. 

The  contention  between  the  parties  is 
shortly  this.  The  respondents  assert  that 
their  talook  is  still  a  subsisting  tenure ;  and 
that,  although  it  is  now,  as  they  admit,  sub- 
ject to  enhancement  of  rent  by  means  of 
proceedings  properly  taken  by  the  zemindar 
for  that  purpose,  it  gives  them  a  right  of 
possession  or  occupancy  which  he  is  not 
entitled  to  disturb.  The  appellant,  on  the 
other  hand,  insists  that  the  Government, 
after  the  sale  for  arrears  of  revenue,  and 
in  the  exercise  of  its  powers  as  purchaser, 
effectually  cancelled  and  destroyed  the  ten- 
ure created  in  favor  of  Bishonath;  that 
the  settlements  which  it  afterwards  made 
with  Obhoy  Churn  were  in  the  nature  of 
mere  temporary  ijarahs  or  farming  leases ; 
and  that  the  last  of  these  having  expired, 
it  was  open  to  the  Government,  and  is  now 
open  to  him,  the  appellant,  to  resume  the 
possession  of  the  lands,  and  either  to  make 
the  collections  from  the  rvots  and  actual 
cultivators  himself  or  to  make  a  new  lease 
or  settlement  with  the  highest  bidder.  He 
further  contends  that  if  the  proceedings  of 
Government  have  given  to  the  respondents 
any  equity  for  a  re-settlement,  that  equity 
is  one  which  cannot  be  enforced  in  a  suit 
brought  under  the  special  statutory  jurisdic- 
tion given  by  Act  X.  of  1859  to  Collectors 
in  cases  of  dispossession.  It  is  admitted 
that  the  appellant,  as  purchaser,  can  claim 
no  higher  rights  than  those  possessed  by  the 
Government  at  the  date  of  the  sale  to  him ; 
and  that,  if  Government  had  then  waived  or 
lost  the  right  which  \.  may  have  had  origin- 
ally to  cancel  the  tenure,  he  cannot  now 
assert  such  a  right. 

The  questions  argued  at  their  Lordships' 
bar  were — 

1. — Whether  the  Government,  upon  the 
true  construction  of  Regulation  XI.  of  1822 
(the  Sale  Law  under  which  it  purchased), 
ever  had  the  right  to  cancel  or  destroy  this 
tenure. 


2. — Whether,  assuming  that  right  to  have 
existed,  it  was  ever,  in  fact,  exercised  whilst 
it  was  capable  of  being  exercised. 

And,  lastly,  whether  the  suit,  whatever  be 
the  rights  of  the  respondents,  has  been  pro- 
perly brought  under  the  6th  Clause  of  the 
23rd  Section  of  Act  X.  of  1859. 

Their  Lordships  will  consider  these  ques- 
tions in  the  order  in  which  they  have  just 
been  stated. 

The  general  policy  of  the  Revenue  Sale 
Laws  that  have  been  passed  since  the  Per- 
petual Settlement  has  been  to  protect,  the 
public  revenue  by  placing  the  purchaser  of 
an  estate  sold  for  arrears  of  revenue  in  the 
position  of  the  person  who,  at  the  time  of 
the  Decennial  Settlement,  engaged  to  pay  the 
revenue  then  fixed.  They  therefore  gave, 
or  sought  to  give,  to  the  purchaser,  the 
power  of  abrogating  all  engagements  made 
by  the  defaulting  zemindar  or  his  predeces- 
sors since  the  settlement,  whereby  the  zemin- 
daree  rents  and  profits,  which  were  the  secd- 
rity  to  Government  for  the  due  payment  of 
its  revenue,  were  diminished.  The  Indian 
Legislature,  however,  has  not  uniformly 
tried  to  effect  this  general  object  by  precise- 
ly the  same  means.  The  various  Statutes 
which  it  has,  from  time  to  time,  passed  for  the 
purpose  differ  in  the  language  of  their  pro- 
visions and  in  the  stringency  of  the  pbwerfc 
conferred  by  them.  Those  enactments,  fct 
least  those  that  were  passed  befbre  1840,  are 
reviewed  in  the  very  able  paper  signed  by 
Mr.  Colvin,  which  is  printed  in  this  record. 
It  was  called  forth  by  a  difference  of  opinion 
between  the  Board  of  Revenue,  of  which  he 
was  then  the  Secretary,  and  Mr.  Dampier, 
the  Commissioner  of  the  Division  in  which 
this  estate  was  situate ;  Mr.  Dampier  takitig 
the  view  now  contended  for  by  the  respond- 
ents, .viz.,  that  the  talookdars,  whether  their 
tenures  were  created  before  or  after  the  De- 
cennial Settlement,  were  entitled  to  retain  pos- 
session of  their  lands,  subject,  save  in  certain 
exceptional  cases,  to  the  liability  of  enhance- 
ment of  rent  according  to  the  pergunnah 
rates.  And  this,  as  is  .shown  by  the  record 
at  page  17,  was  the  view  of  the  law  ex- 
pressed by  the  Board  of  Revenue  itself  in 
May  1833.  Mr.  Colvin's  letter  was  written 
in  1836  on  behalf  of  the  Board  of  Revenue 
to  combat  arid  overrule  this  construction  of 
the  law. 

To  some  of  Mr.  Colvin's  conclusions  their 
Lordships  give  an  unqualified  assent.    Thfey 
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concur  with  him  in  holding  that,  under  the 
Sale  Law  as  it  existed  before  1822,  a 
talookdar  could  not  be  dispossessed  of  his 
lands  at  the  will  of  the  purchaser  at  the 
sale;  that  he  was  at  most  liable  to  pay  the 
full  pergunnah  or  district  rate  for  them, 
and  could  only  be  ejected  from  them  if  he 
finally  declined  to  hold  them  at  the  enhanced 
rent.  They  are  also  of  opinion  that  Mr. 
Colvin  is  right  in  holding  that,  under  Regu- 
lation XL  of  1822,  the  law  respecting  de- 
pendent talooks  created  subsequently  to  the 
settlement  was,  that  "such  talooks  were 
liable  to  be  wholly  avoided  and  annulled  at 
the  option  of  the  purchaser  at  a  sale  for 
arrears  of  revenue,"  unless  they  fell  with- 
fh  the  class  contemplated  by  the  32nd  Sec- 
tion of  that  Regulation.  The  language 
of  the  31st  Section  is  very  distinguishable 
from  that  used  in  the  earlier  Regulations 
It  provides  that  "  all  tenures  which  may  have 
originated  with  the  defaulter  or  his  predeces- 
sors shall  be  liable  to  be  avoided  and  an- 
nulled." On  the  other  hand,  the  5th  Section 
of  Regulation  XLIV.  of  1793  provides  only 
that  the  engagements  which  the  defaulting 
proprietor  may  have  contracted  with  depend- 
ent talookdars,  as  also  all  leases  to  under- 
farmers,  shall  stand  cancelled ;  and  that  the 
purchaser  shall  collect  from  the  talookdars 
rent  according  to  the  full  pergunnah  rates. 
The  effect,  therefore,  of  the  earlier  Statute 
was  to  cancel  a  farming  lease,  but  to  keep 
alive  the  talookdar's  tenure  though  at  a 
rent  liable  to  enhancement. 

Hence  the  question  between  the  Commis- 
sioners and  the  Board  of  Revenue  in  1836 
was,  as  the  question  between  the  parties  on 
this  part  of  the  case  now  is,  whether  talook- 
dars of  the  class  of  Bishonath   Roy   were 
within  the  protection  of  the  32nd  Section. 
Mr.    Colvin    contends    that    "the    Mofus- 
8tl   talookdars   spoken   of   in  that   Section, 
being  described  as  persons  having  a  here- 
ditary transferable  property  in  the  lands  or 
in  the  rents  thereof."  must  be  taken  to  be 
such  talookdars  as  are  described  by  Section 
5  of  Regulation  VIII.  of  1793*  who,  at  the 
time  of  the  Decennial  Settlement,  might  have 
engaged  directly  with  Government  for  the 
payment  of  the  public  revenue  assessed  on 
their  lands ;  and  even  after  the  settlement,  and 
until  that  right  was  taken  away  by  Regulation 
I.  of  1 80 1,  might  have  claimed  to  be  sepa- 
rated from  the  estate  of  the  zemindar.     He 
argues  that  the  term  does  not  include  depend- 
ent  talookdars    whose    tenures   have    been 
created    since    the   settlement,    they    being 
talookdars  who,  under  the  7th  Sectio*  of 


Regulation  VIII.  of  1793,  are  declared  not 
to  have  the  property  in  the  soil,  bat  to  be 
mere  lease-holders. 

Their  Lordships  are  of  opinion  that  there 
is  considerable  weight  in  the  reasoning  of 
Mr.  Colvin,  which  receives  some  corrobora- 
tion from  that  portion  of  the  14th  Section  ai 
Regulation  I.  of  180 1  which  declares  thai  the 
rules  regarding  separable  talooks  contained  to 
Regulation  VIII.  of  1793  were  never  meant 
to  apply  to  any  new  talooks  constituted 
since  the  Decennial  Settlement.  Consider- 
ing, however,  that  they  have  been  referred 
to  no  case  in  which  the  clause,  now  under 
consideration,  has  received  a  judicial  con- 
struction, that  the  question  was  not  raised 
or  considered  in  the  Courts  below,  and  that 
its  determination  is  not  absolutely  essential 
to  the  disposal  of  this  appeal,  they  abstain 
from  expressing  am  further  or  more  decided 
opinion  concerning  it. 

They  will  assume  that  an  auction-pur-  | 
chaser,  under  Regulation  XL  of  1 832,  had  the  • 
option  of  cancelling  and  avoiding  such  t 
talookdaree  tenure  as  that  of  Bishonath  Roy. 
which  Mr.  Colvin  claims  for  him.  Bat 
granting  this,  they  are  of  opinion  that  the 
power  was  one  which  he  might  or  might  not 
exercise ;  and  that,  in  conformity  with  the 
principle  of  the  decision  in  Ranee  Suroo- 
moyee's  case  (10  Moore's  Indian  Appeals,*)  it 
was  incumbent  on  the  Government  in  this 
particular  case  to  take  some  clear  step  for  the 
purpose  of  declaring  the  avoidance  or  can- 
cellation of  the  tenure. 

Their  Lordships  will,  therefore,  proceed  to 
consider  the  second  question  raised  on  this 
appeal,  viz.,  whether  the  Government  has, 
in  fact,  exercised  its  power  of  cancellation 
whilst  it  was  capable  of  so  doing. 

Mr.  Colvin's  letter  being  the  expression  of 
the  views  of  the  Board  of  Revenue,  is  not 
merely  an  able  exposition  of  the  law ;  it  is 
also  the  best  evidence  we  can  have  of  what 
the  Government,  in  February  1836,  intended 
to  do  in  respect  of  the  dependent  talooks 
forming  part  of  this  estate.  Nor  is  it  possi- 
ble to  read  the  last  paragraphs  of  that  letter, 
beginning  with  the  52nd,  without  coming  to 
the  conclusion  that  it  was  then  the  intention 
of  Government,  whatever  might  be  their  ex- 
treme rights,  to  make  settlements  with  the 
talookdars  of  all  classes,  putting  them,  or  at 
least  all  who  were  not  specially  protected 
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against  enhancement  of  rent,  in  the  position 
which  they  would  have  held  of  right  before 
1822,  viz.,  that  of  under-tenants  entitled  to 
retain  possession  of  their  lands  during  the 
subsistence  of  their  tenure,  subject  to  the 
condition  of  having  their  rents  enhanced 
according  to  the  pergunnah  rates.  The  let- 
ter, no  doubt,  contemplated  the  exercise  of 
the  extreme  rights  of  Government  if  the 
talookdars  should  not,  within  a  certain  time, 
enter  into  the  new  settlement.  But  the 
primary  object  of  Government  was  to  settle 
with  the  talookdars;  and  if  the  settle- 
ment were  made,  the  tenure  would  continue 
to  exist,  though  as  talooks  held  at  variable 
instead  of  fixed  rents.  Nor  is  it  improbable 
that,  considering  the  power  and  influence 
which  the  hereditary  possession  of  land  sel- 
dom fails  to  give  in  India,  especially  in  a  re- 
mote district  like  that  in  which  this  estate  is 
situate,  the  Revenue  Officers  felt  that  such 
an  arrangement  would  be  beneficial  to  Go- 
vernment as  well  as  to  the  talookdars. 

Do,  then,  the  subsequent  proceedings  show 
that  Government  departed  from  this  its 
original  intention  ? 

In  considering  these  proceedings,  it  should 
be  borne  in  mind  that  the  position  of  Go- 
vernment in  one  respect  differed  from  that 
of  an  ordinary  purchaser  at  a  sale  for  arrears 
of  Government  revenue;  inasmuch  as  the 
36th  Section  of  Regulation  XI.  of  1822 
expressly  declares  that  an  estate  purchased 
by  Government  shall  be  subject  to  the  rules 
applicable  to  the  management  of  ordinary 
malgoozaree  mehals  held  khas.  By  virtue 
of  this  enactment,  the  Revenue  Officers  had 
over  this  estate  in  1833  all  the  powers 
conferred  upon  them  by  Regulation  IX.  of 
1825,  and  by  the  provisions  of  Regulation 
VII.  of  1822,  which,  by  the  second  Section 
of  the  former  Regulation,  are  extended  to, 
and  made  applicable  to,  estates  held  khas 
and  the  other  lands  there  mentioned.  It 
follows  that  Government,  though  its  rights 
either  in  respect  of  cancelling  the  under- 
tenures  or  of  enhancing  the  rent  were  not 
higher  than  those  of  an  ordinary  auction- 
purchaser,  may  have  been  at  liberty  to 
assert  those  rights  by  a  procedure  not  open 
to  a  private  individual. 

Their  first  proceeding  was,  however,  one 
which  every  zemindar  is  bound  to  make  the 
foundation  of  a  suit  for  enhancement  of 
rent.  It  was  the  issue,  on  the  7th  of  June 
1836,  of  a  notice  under  the  9th  Section  of 
Regulation  V.  of  18x2,  claiming  a  rent  raised 


at  discretion  to  the  sum  of  5,000  rupees. 
This  led  to  the  proceeding  of  Mr.  Allen  of 
the  19th  of  June  1837. 

Great  stress  has,  in  the  argument  for  the 
appellant,  been  laid  upon  this  proceeding. 
Their  Lordships,  however,  feel  that,  in  con- 
sidering its  effect,  they  should  look  to  its 
nature,  and  not  to  expressions  loosely  used 
in  it,  such  as  "  it  be  ordered  that  the  talook 
be  set  aside/'  or  the  like.  And  if  this  be 
done,  it  will  be  found  that  it  is  nothing  but 
an  ordinary  proceeding  for  the  enhancement 
of  rent  against  a  person  admitted  to  be  in 
occupation  of  the  lands.  On  such  a  pro- , 
ceeding  it  is  open  to  the  defendant  to  con- 
test either  the  right  to  enhance  at  all,  of  the 
reasonableness  of  the  rent  claimed,  or  both*; 
without,  however,  admitting  the  reasonable- 
ness of  the  rent  claimed  if  he  expressly 
contests  only  the  right  to  enhance.  The 
talookdar  in  this  case  adopted  the  former 
course  by  asserting  that  his  talook  was  one 
at  a  fixed  rent,  incapable  of  enhancement 
even  by  an  auction-purchaser.  And  the 
proceeding  determined  this  point  against 
him.  It  is,  in  fact,  such  a  proceeding  as  Mr. 
Colvin  in  the  56th  paragraph  of  his  letter 
assumes  to  have  been  already  taken. 

Again,  it  appears  that,  in  July  1836, 
and  therefore  between  the  date  of  the  notice 
and  that  of  Mr.  Allen's  proceeding,  the 
Government  had  given  orders  for  the 
measurement  and  survey  of  the  lands. 
This  shows  that  the  rent  of  5,000  ru- 
pees was  a  mere  arbitrary  claim  made  in 
order  to  try  the  right  to  enhance;  and 
that  the  proceeding  of  1837  determined 
neither  the  rent  to  be  fixed  nor  the  person 
with  whom  the  settlement  was  to  be  made. 

The  measurement  and  survey  were 
not  completed  until  the  Bengal  year 
1245;  and  on  the  3rd  of  September  1839, 
the  Commissioner  wrote  to  the  Collector 
that  notice  was  to  be  issued  to  the 
talookdars  to  appear  within  fifteen  days, 
and  make  settlements  for  twenty  years  at 
the  pergunnah  rates,  and  that,  if  they  did 
not  appear,  ijarah-seltlements  would  be  made 
after  annulling  their  right.  These  direc- 
tions clearly  imply  that  up  to  that  time  the 
intention  of  Government  was  still  not  to 
destroy  the  talookdaree  tenures,  unless  the 
talookdars  should  finally  refuse  to  engage 
at  the  pergunnah  rate. 

Accordingly,  the  notice  at  page  37  of  the 
record  was  issued  to  the  heirs  of  Bishonath 
on  the  5th  of  December  1839.    It  invited 
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them  to  come  in  and  make  a  talookdaree 
settlement  within  fifteen  days,  in  default  of 
which  they  were  to  be  held  not  to  have  any 
rights  as  putnee  talookdars  of  the  late 
zemindar,  or  of  possession. 

From  Mr.  Money's  proceeding  it  ap- 
pears that  the  respondent  Obhoy  Chum 
did  not  come  in  under  this  notice  to  ac- 
cept the  settlement ;  that  he  still  strug- 
gled either  for  a  settlement  at  the  old  rate 
or  for  delay;  and  that  Mr.  Money  accord- 
ingly as  Collector  granted  an  ijarah  for 
twenty  years  to  a  stranger,  Sheikh  Aeenood- 
deen.  This  arrangement,  however,  was  sub- 
ject to  confirmation  by  higher  authority, 
and  .from  the  recital  at  page  107  we  learn 
that,  on  the  24th  of  November  1840,  the 
Commissioner  refused  to  confirm  it  in  infe- 
gro,  and  reduced  the  lease  for  twenty  years 
to  one  for  a  single  year.  And  at  page  42 
we  have  a  further  notice  to  the  heirs  of 
Bishonath,  dated  the  23rd  of  February  1841, 
calling  upon  them  once  more,  in  anticipation 
of  the  expiration  of  the  one  year's  lease  to 
Aeetiboddeen,  to  enter  into  a  talookdaree 
settlement  at  the  pergunnah  rate,  under 
pairi,  in  case  of  default,  of  losing  all  right 
to  the  talook. 

The  appellant  relies  much  on  the  inter- 
ruption, or  assumed  interruption,  of  the 
respondent's  possession  by  the  grant  of 
this  lease  to  Aeenooddeen ;  and  if  the  ori- 
ginal lease  for  twenty  years  had  been  con- 
firmed, and  possession  had  followed  thereon, 
the  inference  that  the  old  talookdaree  tenure 
had  been  cancelled  would  have  been  sirong. 

The  Commissioner's  letter  of  the  24th  of 
November  1840  was  not,  however,  pro- 
duced in  exienso  ;  and  it  is  to  be  presumed 
that  the  appellant,  who  derives  title  from 
the  Government,  would  have  found  means 
to  produce  it,  had  it  supported  his  case.  Its 
effect,  as  stated  on  the  record,  coupled  wiih 
the  fact  of  the  subsequent  notice  to  the 
heirs  of  Bishonath,  which  treats  their 
talookdaree  tenure  as  still  subsisting,  leads 
their  Lordships  to  the  conclusion  that  the 
lease  for  a  year  to  Aeenooddeen  was  nothing 
but  one  of  those  temporary  arrangements 
pending  negotiations  for  a  final  settlement 
of  the  revenue  which  the  Revenue  Authori- 
ties were,  under  Regulation  IX.  of  1825, 
competent  to  make.  Certain  it  is,  that  the 
result  of  this  second  notice  was  that,  in 
184 1,  the  respondent  Obhoy  Churn  entered 
into  the  first  engagement  for  one  year  ;  and 
in  1842  made  the  engagement  for  twenty 
years ;  and  the  kubooleuts  and  other  docu- 
ments executed  on  both  occasions  support 


the  conclusion  that  those  settlements  were 
talookdaree,  and  were  made  with  him  as 
representing  the  persons  entitled  to  the 
hereditary  possession  of  the  lands  under 
the  old  talook  granted  to  Bishonath,  al- 
though their  continuing  tenure  may  not  be 
described  with  strict  accuracy  as  a  putnee 
talook. 

It  is  further  to  be  observed  that,  if  the 
Government  had  not  effectually  annulled 
the  tenure  before  1842,  it  had  then  lost  its 
statutory  right  to  do  so;  since  Regulation 
XI.  of  1822,  upon  which  that  right  depend- 
ed, was  repealed  by  Aft  XII.  of  1841 : 
and  that  it  is,  therefore,  unnecessary  to  con- 
sider the  subsequent  proceedings.  The  con- 
clusion, then,  to  which  their  Ldrdships  haw 
come  upon  this  part  of  the  case  is  that  the 
Government,  whatever  may  have  been  its 
powers,  did  not,  in  fact,  cancel  or  destroy 
the  tenure,  but  left  the  talookdars  in  the 
position  in  which  they  would  have  beep,  as 
of  right,  under  the  old  law ;  reducing  their 
tenure  from  a  talook  at  a  fixed  to  one  at  a 
variable  rent.  And  it  follows  from  this  that 
the  appellant,  though  he  has  the  right  to 
bring  a  suit  properly  framed  for  the  further 
enhancement  of  the  rent,  is  not  entitled  to 
disturb  the  possession  of  the  talookdars,  or 
to  let  the  land  over  their  heads  to  the  high- 
est bidder. 

Upon  the  last  question  their  Lordships 
think  it  sufficient  to  say  that  the  suit,  being 
one  between  under-tenants  claiming  a  right 
to  ths  possession  of  lands  of  which  they 
have  been  dispossessed,  and  their  zemindar 
who  disputes  their  right  Of  possession,  has, 
in  their  Lordships'  judgment,  been  properly 
brought  under  the  6th  Clause  of  the  23rd 
Section  of  Ad  X.  of  1859. 

Tneir  Lordships,  therefore,  being  of  opi- 
nion that  no  ground  for  disturbing  the  decree 
under  appeal  has  been  established,  will 
humbly  advise  Her  Majesty  to  dismiss  the 
appeal  with  costs. 
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The  32nd  February  1870. 

Present : 

Sir  James  W.  Colvile,  The  Judge  of  the 
High  Court  of  Admiralty,  Lord  Justice 
Giffard,  and  Sir  Lawrence  Peel. 

Partnership  —  Sleeping  partner. 

On    Appeal  from    the   late    Sudder    Court 

at  Agra. 

Bunarsee  Doss 

versus 

Gholam  Hossein,  Muddun  Mohun,  and 
Lalla  Bholanath. 

Every  one  of  the  partners  in  a  mercantile  firm  of 
ordinary  trading  partnership  is  liable  upon  a  bill  drawn 
by  a  partner  in  the  recognized  trading  name  of  the 
firm  for  a  transaction  incident  to  the  business  of  the 
firm,  although  his  name  does  not  appear  upon  the  face 
of  the  instrument,  although  he  be  a  sleeping  and  secret 
partner.  In  order  to  take  a  case  out  of  these  principles 
of  the  general  law,  it  must  be  shown  that  the  holder  of 
the  bill  knew  at  the  time  he  received  it,  that  the  trans- 
action was  the  private  affair  of  a  single  partner. 

This  is  an  appeal  from  a  decree  of  the 
late  Sudder  Dewanny  Adawlut  at  Agra 
which  confirmed  the  decree  of  the  Principal 
Sudder  Ameen  of  the  City  of  Cawnpore. 
The  decree  was  in  favor  of  Hossein  and  Mo- 
hun, who  were  plaintiffs  in  the  Court  below  : 
Palmer  and  Rampershad  were  defendants. 
Bholanath  has  since  purchased  the  interest 
of  Hossein  and  Mohun,  and  is,  in  fact,  the 
only  respondent :  the  representative  of  Ram- 
pershad is  the  only  appellant. 

Rampershad  entered  into  partnership  with 
Palmer  on  the  8th. of  June  1861.  Palmer 
at  that  time  carried  on  business  at  Allaha- 
bad, Cawnpore,  and  other  places ;  and  on  the 
6ih  of  October  i860  had  entered  into  a 
contract  with  a  Railway  Company  to  sup- 
ply them  with  a  certain  number  of  sleepers, 
and,  in  order  to  fulfil  his  obligation,  entered 
into  a  subsidiary  contract  with  the  respond- 
ent Hossein  and  Mohun  for  the  purchase  of. 
a  certain  number  of  sleepers.  This  contract 
was,  in  fact,  only  an  oral  one.  The  delivery 
of  the  sleepers  began  on  the  lyh  of  Janu- 
ary 1861,  and  continued  till  the  14th  of 
July.  A  considerable  number  were  deli- 
vered after  the  8th  of  June,  which  was  the 
date  of  the  partnership  between  Palmer  and 
Rampershad. 

In  December  1861,  Hossein  and  Mohun 
applied  to  Palmer  for  payment  of  their  ac- 
count.    Palmer  thereupon  gave  tfyem  five 


hoondees  or  drafts,  one  for  10,000  rupees- and  * 
four  for  2,500  each — ao,ooo  in  the  whole — 
in   part-payment     of    their    account.      The 
drafts  were  dated,  "  Cawnpore,  the  31st  of 
December   1861,''  and  drawn  by  "  Palmer 
and  Co."  upon  "  Palmer  and  Co.,  at  Cal- 
cutta."    These   bills   were    all    dishonored 
and  protested  ;  but,  subsequently,  it  appears 
that  the  respondents  received  10,000  rupees' 
on  account.     There  was  a  further  sum  of* 
24,000  rupees  due  to  the  respondents,  the 
value  of  articles  purchased  from  them  by 
Palmer,  while  in  partnership  with  Ramper- 
shad, in  the  course  of  business. 

The  total  amount  of  the  debt,  therefore, 
from  Palmer  and  Co.,  to  Hossein  and  Mohun, 
was  Rs.  34,000-4-3.  For  this  amount  they' 
brought  their  suit,  on  the  hoondees  and  on 
a  general  statement  of  account,  against  both 
Palmer  and  Rampershad,  and  also  against 
Ram  Putt  and  Kalloo  Mull  (to  whom,  after 
the  bills  had  been  dishonored,  the  re- 
spondents had  been  referred  for  payment),  in 
the  Court  of  the  Principal  Sudder  Ameen* 
of  Cawnpore,  and  obtained  a  decree  in  their' 
favor;  from  which  an  appeal  was  pre- 
sented, by  Rampershad  alone,  to  the  Sudder 
Dewanny  Adawlut  at  Agra,  which  confirm- 
ed the  decision  of  the  Principal  Sudder 
Ameen. 

From  these  decisions  the  representative 
of  Rampershad  and  guardian  of  his  minor 
son  has  appealed  to  this  tribunal.  The  prin- 
cipal grounds  upon  which  this  appeal  is  found- 
ed are  derived  from  the  terms  of  the  agree- 
ment between  Palmer  and  Rampershad. 
That  agreement  was  as  follows : — 

Deed  of  Agreement  executed  by 
Mr.  Palmer,  dated  8th  June  1861. 

"  We,  Thomas  George  Adam  Palmer,  re- 
siding in  the  house  situated  in  Mouza 
Nubee  Bagh,  Pergunnah  Chayal,  and  Roy 
Rampershad,  banker,  guardian  of  Damo- 
dur  Dass,  minor,  his  son,  resident  of  Da- 
ragunj,  one  of  the  quarters  of  the  City  of 
Allahabad,  Pergunnah  Chayal,  Zillah  Al- 
lahabad, having  agreed  between  ourselves 
to  enter  into  equal  partnership  for  the  pur- 
pose of  carrying  on  a  certain  trade,  we  do 
accordingly  record  the  conditions  ,of  that 
engagement,  and  testify  to  its  truth  and 
veracity.  1  st.— This  business  shall  pro- 
ceed  under  the  style  and  title  of  '  Palmer 
and  Company/  2nd. — A  sum,  not  ex- 
ce*4iag  one  lakh  of  rupees,  shall  be  em- 
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[  barked  on  behalf  of  Damodur  Dass, 
r  minor,  Roy  Rampershad's  son,  in  this 
'  business,  and  Damodur  Dass  shall  remain 
1  owner  of  this  money  with  its  interest,  at 
;  the  rate  12  per  cent,  per  annum,  out  of 
1  the  profits :  interest  at  the  above  rate  due 
to  the  minor  aforesaid  being  carried  to 
account  of  the  business  aforesaid,  shall  be 
paid  to  Damodur  Dass  at  broken  rates. 
/The  interest  on  the  money  embarked  by 
Mr.  Palmer  in  this  business  shall  also  be 
paid  to  him  at  broken  rates ;  and  of  the 
remainder  of  the  profits,  Damodur  Dass 
and  I,  Mr.  Palmer,  shall  be  owners  in 
equal  shares.  3rd. — I,  Mr.  Palmer,  shall 
d&w  the  sum  of  Rs.  1,00c  out  of  the 
profits  monthly  as  remuneration  for  my 
services,  and  after  payment  of  this  and 
other  expenses  we  shall  have  equal  shares 
in  the  profits.  4th. — I,  Mr.  Palmer, 
shall  not  undertake  any  contracts,  etc., 
for  any  amount  in  this  business  without 
the  consent  and  signature  of  Roy  Ram- 
pershad,  and  all  sums  paid  as  expenses 
for  the  management  of  this  business,  shall 
be  paid  with  the  consent  of  Roy  Ram- 
pershad.  If  any  matter  should  be  under- 
taken without  such  consent,  it  shall  be  con- 
sidered distinct  from  this  business.  5th. 
— All  the  money  in  this  business  and  the 
accounts  shall  be  kept  by  the  Treasurer, 
selected  and  recommended  by  Roy  Ram- 
pershad,  and  Roy  Rampershad  shall  be 
responsible  for  his  honesty.  6th. — This 
business  shall  be  carried  on  for  the  space 
of  two  years  and  a  half,  and  if,  at  the 
end  of  this  period,  I,  Rampershad,  should, 
for  any  special  reason,  desire  to  close  the 
business,  six  months'  previous  notice  of 
closing  the  business  shall  be  given  to 
Mr.  Palmer.  At  the  time  of  closing,  Damo- 
dur Dass,  miner,  shall  realize  the  whole 
amount  that  may  be  due  to  him,  with  in- 
terest at  one  per  cent,  from  the  goods 
and  property  then  pertaining  to  the  busi- 
ness. And,  if,  after  payment  of  the  amount 
aforesaid  with  interest,  there  is  any  balance 
left  or  profits,  we,  the  parties  to  this 
agreement,  shall,  without  objection,  divide 
equally  between  us.  If  any  deficiency 
should  be  found  to  exist,  the  loss  shall  be 
borne  by  us  in  equal  proportions.  7th. 
— Whatever  profits  in  this  business  may  be 
realized  on  my,  Mr.  Palmer's,  share  from 
year  to  year,  shall  be  yearly  carried  to 
account  of  a  separate  debt  jointly  due  to 
Roy  Rampershad  and  Ram  Rikh  by  me, 
Mr.  Palmer.  8th. — Whatever  servants 
I,  Mr.  Palmer,  may  employ  for  the  manage- 


*'  ment  of  business,  and  whatever  necessary 
"expenditure  I  may  incur,  I  shall  employ 
"and  incur  after  consulting  Roy  Ramper- 
"shad.  The  salaries  and  expenditure! 
"shall  be  discharged  from  the  profits  of 
"this  business.  Accordingly  this  Deed  of 
"  Agreement  is  drawn  up  that  it  may  be  used 
"  when  occasion  requires. 

"Given    this   day,    the    8th   June    1861. 
"(Signed)  Palmer  and  Co." 

It  has  been  contended  that  the  parti- 
cular terms  of  this  agreement  show  that  it 
was  of  a  limited  nature,  that  it  had  refer- 
ence only  to  future  contracts  and  transac- 
tions which  were  authorized  by  the  express 
consent  and  signature  of  Rampershad,  and, 
therefore,  had  no  reference  to  the  previous 
contract  of  Palmer  with  respondents  for  the 
purchase  of  the  sleepers,  and  that  there  was 
no  privity  of  contract  between  the  respond- 
ents and  Rampershad  with  respect  to  pur- 
chase of  the  sleepers. 

The  proposition  of  law  applicable  to  these 
facts  is  well  known  and  indisputable.  Every 
one  of  the  partners  in  a  mercantile  firm  of 
ordinary  trading  partnership  is  liable  upon 
a  bill  drawn  by  a  partner  in  'the  recognized 
trading  name  of  the  firm  for  a  transaction 
incident  to  the  business  of  the  firm,  al- 
though his  name  do  not  appear  upon  the 
face  of  the  instrument,  although  he  be  a  sleep- 
ing and  secret  partner. 

In  order  to  take  a  case  out  of  these  prin- 
ciples of  the  general  law,  it  must  be  shown 
that  the  holder  of  the  bill  knew  at  the  time 
he  received  it  that  the  transaction  was  the 
private  affair  of  a  single  partner. 

Their  Lordships  are  unable  to  see  that  the 
facts  of  the  present  case  are  such  as  to  bring 
it  within  this  exception.  The  evidence  does 
not  establish  that  the  respondents  were  cog- 
nizant of  the  limitations  in  the  partnership- 
agreement  between  Rampershad  and  Palmer. 
The  contract  for  the  delivery  of  the  sleepers 
is  not  shown  to  have  been  one  contract,  but 
from  day  to  day  separate  consignments  of  1 
sleepers  were  passed  to  the  firm  of  Palmer 
and  Co.  The  consignments  continued  to  be 
delivered  in  the  same  form  after  the  date  of  the 
partnership,  a  condition  of  which  was  that 
the  business  should  proceed  under  the  style 
and  title  of  "  Palmer  and  Co."  The  money 
advanced  by  Rampershad,  more  than  92,000 
rupees,  went  with  Rampershad's  knowledge 
into  this  very  transaction,  and  was  conse-  ( 
quently  brought  within  the  scope  of  the  , 
agreement. 
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.  What  the  "  certain  trade "  was,  which  is 
mentioned  in  the  agreement,  does  not  ap- 
pear, but  Rampershad  has  himself  been 
examined  as  a  witness,  and  he  has  not  ex- 
plained what  li  the  certain  trade  "  was,  but 
has  advanced  his  money  for  the  purpose  of 
this  business,  has  made  no  complaint  of  mis- 
appropriation of  the  funds,  and  has  not 
endeavoured  to  satisfy  the  Court  that  it  had 
been  diverted  to  any  purpose  not  contem- 
plated by  him.  The  hoondees  were  drawn 
in  the  ordinary  name  of  the  firm.  More- 
over, the  Courts  below  gave  credit  to  the 
witnesses  who  deposed  to  the  fact  that  the 
gomashta  for  Rampershad  was  present  at 
Mooradabad,  and  that  the  sleepers  were 
purchased  and  despatched  in  his  presence  and 
under  his  instructions ;  and  their  Lordships 
see  no  reason  to  dissent  from  this  view, 
though  it  is  not  necessary  for  their  Lord- 
ships' judgment  to  place  reliance  on  this 
evidence. 

Their  Lordships  will  humbly  advise  Her 
Majesty  to  dismiss  this  appeal  with  costs. 


The  22nd  February  1870. 

Present  : 

Sir  James  W.  Col  vile,  Sir  Joseph  Napier, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel. 

Construction— Grant— Onus  probandi. 

On  Appeal  from  the  late  Sudder  Court  at 

Agra. 

Sheikh  Zuhoorooddeen  and  others 

versus 

The  Collector  of  Goruckpo-e. 

Where  genera!  descriptive  terms,  such  as  "  villages" 
or  the  like,  are  used  in  a  grant,  and  both  the  parties  have 
by  their  acts  put  a  particular  construction  upon  them, 
ancl  rights  depending  on  that  construction  have  been 
enjoyed  for  many  years,  it  lies  upon  those  who  impugn 
that  construction  to  show  that  it  is  erroneous. 

Where  the  Government  by  a  grant  made  over  an  en- 
tire talopk  to  a  person,  and  subsequently  formally  sanc- 
tioned his  possession  by  a  settlement,  it  was  held  that 
neither  act  of  Government  could  be  disputed  on  the 
ground  that  the  Government  had  acted  under  a  mis- 
take in  making  over  the  whole,  instead  of  a  part,  of  the 
talook. 

There  is  little,  if  any,  dispute  concerning 
the  facts  of  this  case.  It  is  admitted  that, 
on  the  14th  of  January  1819,  Lord  Hastings, 
the  then  Governor-General,  executed  in  favor 
of  the   Pindara   Chief,    Kadir    Buksh,    the 
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sunnud  of  which  the  construction  has  been 
so  keenly  contested ;  that  the  grant,  whatever 
it  comprised,  was  made  in  lieu  of  a  money- 
allowance  of  300  sicca  rupees  per  mensem, 
which  the  Government  had  previously  under- 
taken to  pay  to  the  Pindara  for  his  support; 
that  the  lands  granted  by  way  of  jagheer 
were  to  be  held  by  him  rent-free  during  his 
life,  but  were  to  be  subject  to  the  payment 
of  Government  revenue  in  the  hands  of  his 
heirs  and  successors;  and  that,  in  January 
1822,  Lord  Hastings'  Government,  on  the 
application  of  Kadir  Buksh,  determined  that 

'  the  lands  comprised  in  the  jagheer  should,  on 
his  decease,  be  continued  to  his  heirs  to  be 

I  held  bv  them  at   an  istemraree  iumma  of 

I  *  J 

I  1,877  rupees  8  annas. 

The  principal  question  in  the  cause  is 
what  passed  by  the  sunnud.  The  appellants 
contend  that  the  subject  of  the  grant  was 
the  whole  of  Talooqua  Guneshpore,  which 
had  been  purchased  by  Government  from 
one  Motee  Khanurn  with  a  view  to  its  be- 
ing granted  to  Kadir  Buksh.  The  re- 
spondents assert  that  it  was  only  3,933  bee- 
gahs,  part  and  parcel  of  that  talook. 

Talooqua  Guneshpore,  as  purchased  by 
Motee  Khanurn,  at  an  auction-sale,  and  as 
conveyed  by  her  to  Government,  consisted 
of  twenty-seven  principal  mouzahs  or 
villages  ;  and  to  one  or  other  of  these  vil- 
lages were  attached  five  towfeer  villages,  of 
which  the  names  do  not  appear  either  in 
the  conveyance  of  Motee  Khanum  to  the 
Government  or  in  the  sunnud.  Each  prin- 
cipal village,  as  the  talooqua  originally 
stood,  consisted  of  some  cleared  and  cultivat- 
ed land  and  of  a  considerable  amount  of 
forest ;  and  thus  the  twenty-seven  villages 
amongst  them  included  the  whole  of  the 
forest-land  now  in  dispute.  The  cleared  or 
cultivated  lands  were  comprised  in  the 
3,933  beegahs  to  which  the  respondent 
says  the  grant  was  confined,  and  these  were 
scattered  about  the  surrounding  forest  in 
the  manner  shown  by  the  first  of  the  maps- 
in  evidence,  which  is  admitted  to  be  a  cor- 
rect map  of  the  whole  talooqua  sold  by 
Motee  Khanum  to  Government. 

Kadir  Buksh  was  put  into  possession  of 
his  jagheer  by  a  Government  officer,  Cap- 
tain Stoneham,  described  as  Superintendent 
of  the  Pindara  Chiefs.  He,  by  letter,  dated 
j  the  25th  of  January  1819,  brought  to  the 
notice  of  the  Collector  the  tivc  towfeer  vil- 
lages, and  stated  that  they  had  been  repre- 
sented to  him  to  form  part  of  the  Gunesh* 
porje  estate.     It  is  difficult  to  read  his  letter 

97-a 


•3* 


Privy 


THB    WEEKLY    REPORTER. 


Council. 


[Vol.  XIIL 


without  coming  to  the  conclusion  that  it 
assumes  the  whole  of  that  estate  to  have 
been  gi anted  to  Kadir  Buksh.  The  Collect- 
or also,  on  the  9th  of  February  1819,  an- 
nounced to  the  Board  of  Commis  ioners 
(then  the  highest  authority  under  the  Supreme 
Government  in  the  ceded  provinces)  that 
Kadir  Buksh  had  been  put  in  possession  of 
the  Talooqua  Guneshpore  ;  and  that  the 
establishment  entertained  for  collecting  the 
revenues  of  the  estate,  whilst  it  belonged 
to  Government,  had  been  discharged.  In 
182 1  there  was  a  dispute  between  the  Rajah 
of  Nuggur  and  Kadir  Buksh  in  respect  of 
the  boundary-lands  and  jungle  attached  to 
tfie  jagheer,  which  was  decided  in  favor  of 
the  latter.  This  was  followed  in  1826,  in 
1834,  and  in  1835,  by  other  suits  in  which 
the  boundaries  of  Talooqua  Guneshpore  and 
the  right  to  forest-lands  on  those  boundaries 
were  in  dispute;  and  in  each  of  these  Kadir 
Buksh  was  successful,  and  was  recognized 
•as  the  proprietor  of  Talooqua  Guneshpore, 
including  all  that  had  passed  under  that 
description  by  the  auction-sale  to  Motee 
Khanum  and  from  her  to  the  Government. 
The  most  important  of  these  suits  is  that  of 
1826,  because  to  it  the  Collector  was  a 
party;  and  the  direct  issue  raised  was  whe- 
ther the  towfeer  villages  were  part  and 
parcel  of  Talooqua  Guneshpore.  In  the 
presence  of  the  Collector  they  were  decided 
to  be  so,  and  were  treated  as  belonging  to 
Kadir  Buksh.  Again,  it  appears  that  the 
title  of  Kadir  Buksh  to  the  whole  talooqua 
was  recognized  in  the  years  1S36  and  1837 
in  various  proceedings  taken  by  the  original 
proprietors  under  Regulation  I.  of  1821  and 
Act  III.  of  1835  to  set  aside  or  modify  the 
auction-sales.  In  these  proceedings  Kadir 
Buksh  intervened  as  the  actual  proprietor  of 
the  whole  of  what  had  been  sold  at  the  auc- 
tion-sales which  were  impeached.  And,  on 
the  other  hand,  the  Government  did  not  in- 
tervene to  claim  or  defend  a  title  to  any 
part  of  what  had  been  so  sold.  The  fact 
has  been  questioned  by  Mr.  Pontifex,  if  not 
also  by  Mr.  Forsyth,  but  on  this  evidence 
their  Lordships  have  no  difficulty  in  finding 
that  from  1819  up  to  the  time  of  his 
death,  Kadir  Buksh  was,  with  the  knowledge 
of  the  Government  and  its  Revenue  Officers, 
in  possession  of  the  whole  talooqua,  and  was 
recognized  as  its  owner  in  various  judicial 
proceedings.  Nor  is  there  the  slightest 
evidence  that  during  that  period  the  Govern- 
ment asserted  a  title  to,  or  exercised  any 
right  of  ownership  in,  the  forests  comprised 
in  the  talook.  % 


Kadir  Buksh  died  in  1837,  and  his  death 
was  the  occasion  of  proceedings  wherein 
the  then  Government  recognized  still  more 
unequivocally  his  title  under  the  sunnud  to 
the  whole  talooqua,  including  the  lands  in 
dispute.  Upon  his  death  it  became  neces- 
sary to  apportion  the  fixed  revenue  or  jumma 
of  1,877  rupees  8  annas  amongst  the  different 
villages.  This  was  done  by  a  Mr.  Chester, 
acting  as  Assistant  Collector  and  Settlement 
Officer.  It  is  admitted  that  the  measure* 
ments  of  the  different  villages  on  which  he 
proceeded  included  all  the  forest  and  other 
land  in  dispute;  and  that  his  settlement,  in 
fact,  treated  the  heirs  of  Kadir  Buksh  as  the 
proprietors  of  the  whole  talooqua,  subject 
to  a  fixed  revenue  then  to  be  apportioned 
among  the  twenty-seven  mouzahs  or  villages 
into  which  the  total  area  of  the  talooqua 
(being  10,592  acres)  was  taken  to  be  di- 
vided. 

Nor  can  this  settlement  be  treated  as  the 
act  of  a  subordinate  officer  liable  ro  error 
and  acting  in  ignorance  or  forgetfulness  of 
the  history  of  the  talooqua.  The  smallness 
of  the  revenue  attracted  the  attention  of  the 
Commissioner.  He  demanded  an  explana- 
tion on  the  5th  of  July,  which  was  given  by 
Mr.  Chester  on  the  9th  of  July  1838.  The 
settlement  went  in  due  course  to  the  Board  of 
Revenue,  was  pronounced  by  it  to  be  "  fair, 
moderate,  worthy  of  approval,  and  credit- 
able to  Mr.  Chester,"  and  such  as  was,  on 
the  14th  of  January  1840,  reported  to  the 
Governor-General,  and  so  confirmed.  It  is 
hardly  conceivable  that,  if  the  former  Govern- 
ment had  by  its  sunnud  granted  only  a  por- 
tion of  the  talooqua,  retaining  its  rights  in 
large  and  valuable  forests,  there  should  have 
been  no  record  of  such  retention  in  one  or 
other  of  the  various  offices  and  departments 
through  which  this  settlement  passed  with 
approval.  Yet  the  present  claim  of  Govern- 
ment rests  on  the  assumption  that  the  settle- 
ment proceeded  on  a  gross  and  palpable. error. 

It  is  further  remarkable  that  the  alleged 
error  was  brought  to  the  attention  of  the 
Revenue  Officers  by  the  zeal  of  the  ex- 
proprietors  of  the  Guneshpore  estate  in 
proceedings  extending  over  a  period  begin- 
ning in  September  1843  and  ending  in  Febru- 
ary 1845.  By-  petitions  they  brought  almost 
the  very  case  now  made,  first  before  the 
Collector,  then  before  the  Commissioner, 
and  finally  before  the  Board  of  Revenue. 
Yet  each  of  these  authorities  refused  to 
recognize  the  error,  and  dismissed  the  peti- 
tions. 
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So  things  remained  until  1862,  when  the  ,  view  of  the  appellants'  rights,  and  seems  to 
point  thus  disposed  of  was  again  revived  have  held  that  the  former  settlement  could 
by  Mr.  White,  a  Deputy  Collector  on  settle-  not  be  disturbed.  He  was,  however,  over- 
ment-duty  in  that  part  of  Goruckpore  where-  ruled  by  the  Commissioner,  whose  decision 
in  this  estate  lies.  It  would  appear,  by  was  confirmed  by  the  Board  of  Revenue, 
Act  VIIL  of  1846,  Section  1,  that  the  pre-  \  and  the  result  was  that  by  the  Revenue 
viou9  settlement  of  Goruckpore  expired  in  j  Authorities  the  talooqua,  ultra  the  3,933 
July    1859,  and  it  is  to  be    presumed   that    beegahs,  was  held  to  be  subjeft  to  resump- 


Mr.    White   was  employed   in   making  the 
new  settlement  which  then  became  neces- 


tion  and  assessment  of  revenue  at  the  cur- 
rent    rates.     The     respondents     thereupon 


sary.     It  is   to  be  observed,   however,  that    brought  their  regular  suit  to  contest  these 
the     3rd     Section    of     the     Act    expressly j  revenue-awards,  and  to   establish  their  pro- 


declares  that  persons  holding  lands  on  spe- 
cial grants  shall  continue  to  hold  ihem 
according  to  the  terms  of  their  grants.     If, 


prietary  right  in  the  whole  talooqua  under 
the  sunnud  at  the  fixed  rent.  But  their 
suit  was   dismissed   by   the   Judge  of   first 


therefore,  the  whole  of  Talooqua  Gunesh-  |  instance,  and  his  decree  has  been  affiwned 
pore  was  held  by  the  respondents  under  |  by  the  Sudder  Court,  both  Courts  holding 
the  sunnud  at  the  fixed  jumma  imposed  by  i  that  the  claim  of  Government  was  well- 
the  letter  of  Government  of  January  1822,    founded. 

it  was  wholly  out  of  the  scope  of  the  new  set-       Qn  th(J  f  h|  ,  ^  absurd 

tlement   which  was  then  in  progress.     Mr.    and  groundfes8  imputaljonsHof  fraud>  which 


were  cast  by  Mr.  White's  report  upon  Kadir 
Buksh,  have  been  very  properly  withdrawn. 


White,  however,  on  the  9th  of  April  1862, 

in  a  paper,  more  remarkable  for  zeal  than 

for  sound  reasoning,  communicated  to  the    It  WM  sti„  sug      ted  lhat  the  possession  by 

Collector  hi.  reasons  for  holding  that  the    the  fami,    ,„  ,888     of         t    J oi  the  ,an(£ 

major  part  of  the  talooqua   was  liable   to    then  seltfed  is  ft  be\ccounted  for  by  the 

resurapt.cn  and   full  assessment  as  kh.raj.  |  hvpolhesis  of  accrelion  by  means  of  gradual 

s'  encroachment.    Their  Lordships  can  find  in 

Assuming  that  the  intention  of  Govern- , this  rec°rd  no  Pr?0,f  l^at  <he  ^mily  th«n 
ment  in  1818  was  to  give  Kadir  Buksh  i  possessed  a  rood  of  land  other  than  that  m- 
nothing  but  a  strict  equivalent  for  the  [°  the  possession  whereof  Kadir  Buksh  had 
allowance  of  4,000  rupees  per  annum,  and  1  been  Pu'by  Captain  Stoneham,  the  Govern- 
proceeding  also  upon  his  own  construction  ment  ofn,cer  _,undeT  ,who«eI.  superintendence 
of  the  sunnud  and  other  documems,  he  held  •  he  was  P»aced-  Of  lands  beyond  *e  bouu- 
that  nothing  was  effectually  granted  bevond  dar,es  °{  the  talooqua,  as  it  passed  from 
the  3,933  beegahs;  lhat  the  fixed  jumma  '  MoteeKhanum  to  Government,  there  canon 
was  referrible  only  to  that  portion  of  the  1  this  suit  be  no  question.  The  existence  of 
talooqua;  and  that  the  rest  remained  liable  1  fnchj  and  the|r  "ability  to  assessment,  must 
to  a  fresh  assessment  of  revenue,  if  indeed,  i  be  determined  in  some  other  proceeding, 
the  respondents  were  entitled  to  be  treated  .' 1  he  fact  }hat  the  more  K?ml  measurements 
as  in  rightful  possession  of  it,  or  as  the  parties  l  ass,«n  a  larger  area  to  the  talooqua  than  is 
entitled  to  engage  for  the  revenue  so  to  be  i  shown  bv  the  earlier  documents  is  to  be 
assessed  upon  it.  He  charged  Kadir  Buksh  I  accounted  for  by  the  more  accurate  survey 
and  his  representatives  with  having  "  disho-  ' lhat  Pre<*ded  *«  lhlW  years  settlement  of 
nestly"  enlarged  the  borders  of  the  ja- ,  the  North- West  Provinces  The  only  ques- 
gheer  "by  imposition  and  artifice"  favor- 1 t,ons  f°r,  th_e,r  ^dships  determination  are : 
ed  by  "a  rare  combination  of  chances,"  "t—Did  the  grant  by  the  sunnud  pass  the 
in  which  last  phrase  their  Lordships  con-  *hole  talooqua  as  it  was  purchased  by 
ceive  is  included  the  remarkable  consen-  Government,  or  only  the  3.933  beegahs? 
sus  in  favor  of  the  appellants'  title  of  all  »ndly— Was  the  perpetual  jumma  of 
the  Government  officers,  whether  revenue  }$77  rupees  8  annas  fixed  by  Government 
or  judicial,  to  whose  notice  the  subject  had  m  ,8"  "P°?  th_e  3.933  beegahs,  leaving  the 
been  drawn  during  a  period  of  more  than  40  rest  of  lhe  ]agneer  (if  any)  subject  to  fu- 
years.  The  acts  of  those  officers  are  ac- ; '«"  assessment  ?  and  3rdly— Was  either  act 
counted  for  by  suggestions  of  error,  mistake,  (supposing  the  two  former  questions  to  be 
or  the  omission  to  make  due  inquiry.  ,  de'-ermined  in  favor  of  the  appellants)  the 

1  result  of  a  mistake  on  the  part  of  Govern- 

Mr.  Bird,  the  Collector,  to  whom  this  com-  j  ment,  which  is  capable  of  rectification  in 
munication   was   made,   took  the  contrary  '  thJs  suit  ? 
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The  construction  of  the  sunnud  must,  of 
course,  be  determined  by  the  terms  of  the  in- 
strument. It  is,  however,  not  too  much  to 
say  that,  where  general  descriptive  terms, 
such  as  "  villages  "  or  the  like,  have  been 
used  in  a  grant,  and  both  the  parties  have  by 
their  acts  put  a  particular  construction  upon 
them,  and  rights  depending  on  that  con- 
struction have  been  enjoyed  for  many  years, 
it  lies  upon  those  who  impugn  that  con- 
struction to  show  that  it  is  erroneous.  How 
is  this  attempted  in  the  present  case  ? 

The  sunnud  is  in  form  a  notification 
"  that  the  villages  comprised  in  the  Talooqua 
Guneshpore,  whether  principal  villages  or 
dependencies,  according  to  the  subjoined 
details  purchased  by  the  Government,  in- 
cluding all  lands  cultivated  and  waste,  with 
fish  and  forest  rights,  have,  from  the  begin- 
ning of  the  autumnal  season  of  1226  Fuslee, 
been  granted  by  the  Government  as  a  rent- 
free  jagheer  to  Kadir  Buksh  in  lieu  of  4,000 
rupees  allowed  h,im  as  a  maintenance  under 
the  orders  of  the  iMost  Noble  the  Governor- 
General,  dated  April  10,  18 18."  And  tne 
subjoined  details  consist  of  an  enumeration 
of  the  2 j  villages,  showing  under  the  head 
of  "  estimated  area "  areas  aggregating 
3,933  beegahs,  and  giving  no  specification 
of  boundaries.  The  learned  Counsel  for 
the  respondent  contrast  this  with  the 
language  of  the  conveyance  from  Motee 
Khanum  to  Government  which,  after 
declaring  that  Talooqua  Guneshpore, 
consisting  of  the  27  villages  detailed  be- 
low, was  by  auction-purchase  the  property 
of  the  lady,  conveyed  "  her  ownership  of 
the  said  villages,  together  with  all  the 
rights  and  interests,  original  and  attach- 
ed, having  distinct  boundaries,  inclusive  of 
all  the  lands,  arable  and  not  arable,  forests, 
wells,  ponds,  tanks,  and  pools,  rights  of 
forests  and  fisheries,  fruiis,  gardens,  trees, 
both  fruitful  and  barren,  saline  land,  and 
the  houses  of  tenants."  And  they  rely 
much  on  the  larger  general  words  here  used, 
and  particularly  0:1  the  word  "  forests/' 
which  was  not  to  be  found  in  the  sunnud. 
They  meet  the  argument  founded  on  the 
other  side  upon  the  words  "  fish  and  forest 
rights"  ("  jutkur"  and  "bunkur";  by  say- 
ing that  the  term  "  bunkur"  does  not  ne- 
cessarily imply  title  to  the  soil  of  the  forest 
in  which  it  is  exercised,  since  it  may  import 
rights  to  be  exercised  over  the  forests  of 
another;  and  that,  even  if  taken  in  the  former 
sense,  it  may  be  understood  to  be  the  bunkur 
derivable  from  that  pouion  of  the  3,933 
beegahs,  which,  by  the  statement  of  the  2  2nd 


of  August  18 18,  is  shown  to  have 
been  eiiher  barren  or  still  uncultivated, 
though  fit  for  cultivation.  They  further 
rely  strongly  on  the  words  "  according  to 
the  subjoined  details,"  coupled  with  the 
schedule  specifying  only  as  the  areas  of  the 
villages  such  as  made  up  the  3,933  bee- 
gahs. 

It  appears  to  their  Lordships  that  these 
arguments,  though  more  or  less  plausible, 
afford  no  ground  for  cutting  down  the 
grant  of  Government  to  the  3,933  beegahs. 
The  subject  of  the  grant,  like  the  subject 
of  the  conveyance,  consisted  of  the  27 
villages  described  in  each  case  by  the 
same  names.  It  is  shown  beyond  a  doubt 
by  the  conveyance,  and  by  the  earlier  roq- 
babundee  at  page  10,  and  it  has  even  heen 
admitted  in  argument,  that  these  villages, 
as  conveyed  by  Motee  Khanum,  make  up 
the  whole  talooqua,  as  delineated  by  the 
first  of  the  maps,  and  comprised  amongst 
them  all  the  lands  in  dispute.  An  Indian 
village  or  mouzah  is  not  a  mere  village  in 
the  sense  of  an  aggregation  of  houses  or 
huts,  with  the  land  actually  cultivated  by 
its  inhabitants.  It  is  a  division  of  a  per- 
gunnah,  and  may,  as  in  the  present  instance, 
consist  of  dwellings,  of  lands  cultivated, 
and  of  a  large  extent  of  forest  in  which  the 
rights  of  a  zemindar  may  co-exist  with  ! 
rights  belonging  to  the  villagers.  If,  then, 
there  be  nothing  else  in  the  sunnud  to  show 
that  the  villages  granted  by  it  and  by  the  for- 
mer conveyance  under  the  same  names  are 
in  the  one  case  the  villages  defined  by  their 
known  and  ascertained  boundaries,  and,  in 
the  other  case,  the  same  villages  minus  their 
appendant  forest,  the  mere  fact  that  the 
general  words  are  somewhat  larger  in  the 
one  instrument  than  they  are  in  the  other 
goes  for  very  little.  It  is  then  a  legitimate 
inference  from  the  words  "  according  to  the 
subjoined  details"  coupled  with  the  list  of 
the  villages  that  the  sunnud  granted  only 
a  portion  of  each  village,  and  that  a  portion 
defined  by  no  boundaries,  and  further  that 
the  whole  subject  of  the  grant  was  a  con-  < 
geries  of  unconnected  plots  of  cultivated 
land  scattered  about  the  talooqua  of  which 
they  formed  part,  and  separated  by  forest 
retained  by  Government.  Their  Lordships 
can  find  in  the  passages  relied  upon  nothing 
which  warrants  so  violent  and  improbable 
a  construction  of  the  whole  instrument.  The 
words  "  according  to  the  subjoined  details" 
are  followed  by  the  words  "  purchased  by  Go- 
vernment," which  support  the  hypothesis  that 
what  was  granted  was*  that  which  had  been 
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acquired  by  Government;  and  since  these 
latter  words  make  the  subjoined  details 
equally  applicable  to  the  estate  purchased  by 
Government,  and  to  the  estate  granted  by 
it,  it  follows  that  the  schedule  must  be  treat- 
ed as  an  imperfect  description. 

The  learned  Counsel  for  the  respondent 
have  also  dwelt  much  on  the  improba- 
bility that  the  Government  of  1819  would 
have  granted  property  of  such  extent  or  value 
in  commutation  of  an  allowance  of  300 
rupees  per  mensem,  and  called  in  aid  of  their 
construction  the  official  correspondence  which 
preceded  the  grant.  It  was  pointed  out  by 
one  of  their  Lordships  that  this  correspond- 
ence could  not  be  legitimately  admitted  as  a 
key  to  the  construction  of  the  sunnud. 
They  may  go  further,  and  say  that  it  does 
not  to  their  minds  establish  the  antecedent 
improbability  that  such  a  grant  should  have 
been  made.  The  estate  had  been  purchased 
for  a  small  sum.  The  frequency  of  the  prior 
auction-sales  suggests  a  doubt  whether  in 
its  then  state  it  was  equal  to  the  payment 
of  the  revenue  assessed  upon  it.  It  was 
granted  rent-free  only  for  the  life  of  Kadir 
Buksh.  There  was  at  that  time  no  stipula- 
tion that  his  heirs  should  hold  it  at  a  fixed 
rent;  and  the  Indian  Government,  which 
was  then,  and  for  many  years  afterwards, 
notoriously  careless  about  the  forests,  may, 
at  the  time  of  the  grant,  have  contemplated 
that,  as  the  forests  were  reclaimed,  the 
estate  in  the  hands  of  Kadir  Buksh's  succes- 
sors would  become  subject  to  a  progressive 
revenue.  Be  that  as  it  may,  their  Lordships 
have  no  difficulty  in  coming  to  the  conclu- 
sion that,  upon  the  true  construction  of  the 
sunnud,  the  whole  of  Talooqua  Guneshpore, 
as  purchased  by  the  Government,  passed 
under  it. 

If  this  be  so,  it  is  necessary  to  consider 
whether  there  is  any  ground  for  holding 
that,  by  the  Government  letter  of  the  18th  of 
January  1822,  the  istmoraree  jumma  of 
1,877  rupees  8  annas  was  fixed  upon  that 
part  only  of  the  jagheer  which  had  before 
the  grant  been  assessed  to  revenue,  leaving 
the  rest  subject  to  the  liability  to  future  as- 
sessment. Many  ingenious  arguments  found- 
ed on  the  principles  upon  which  the  land- 
revenue  is  from  time  to  time  assessed  in  the 
Upper  Provinces  under  the  regulations  were 
addressed  to  their  Lordships.  But  they 
are  of  opinion  that  these  are  beside  the  pre- 
sent question.  The  act  of  Government  in 
fixing  a  permanent  revenue  on  any  lands 
comprised  in  the  jagheer  was  ex  concessit 


an  exceptional  act  of  favor,  and  a  depar- 
ture from  the  general  revenue-law  applicable 
to  that  part  of  India.  The  effect  of  the 
letter  is  to  be  determined  by  its  language, 
and  that  seems  to  their  Lordships  to  be 
conclusive.  It  expresses  the  determination 
of  the  Governor-General  in  Council  that  the 
lands  comprised  in  the  jagheer  should,  on 
the  death  of  Kadir  Buksh,  be  continued  to 
his  heirs,  to  be  held  by  them  at  the  istmo- 
raree jumma.  The  jumma  was  to  cover 
whatever  was  included  in  the  jagheer.  The 
grant  may  have  been  improvident ;  but  if 
made  bv  the  Government  of  1822,  it  is 
binding  on  the  existing  Government,  and 
was  properly  so  treated  on  the  occasion  of 
the  settlement  of  1837.  • 

Upon  the  last  point  little  need  be  said.  If, 
as  their  Lordships  think,  the  whole  talooqua 
was  granted,  and  afterwards  made  tenable 
at  the  permanent  jumma,  it  is  clear  that 
neither  act  of  Government  can  be  rectified 
in  such  a  suit  as  this,  upon  a  suggestion  of 
mistake.  But  it  is  difficult  to  see  how 
such  a  case  could  be  successfully  raised  in 
any  suit.  How  is  it  possible,  at  this  dis- 
tance of  time,  to  enter,  as  it  were,  into 
the  Council  Chamber  of  Lord  Hastings,  to 
measure  the  motives  which  prompted  an  act 
of  grace  in  favor  of  a  particular  family,  or 
to  determine  that  his  bounty  proceeded 
upon  mistake,  and  not  upon  an  appreciation 
of  the  facts  of  which  all  might,  and,  but  for 
the  assumed  carelessness  of  his  advisers, 
must,  have  been  before  him. 

A  good  deal  was  said  on  both  sides  touch- 
ing the  conduct  of  Government  in  taking 
the  proceedings  which  have  led  to  this  suit. 
Their  Lordships  fully  concede  that  it  is  the 
right — nay,  the  duty — of  a  Government  to 
protect  the  public  revenue  against  unfound- 
ed claims  to  particular  exemption  from  bur- 
thens to  which  the  community  is  subject. 
But  in  the  present  case  their  Lordships 
cannot  but  think  that  the  rash  views  of  Mr. 
White  were  too  readily  adopted  by  his 
official  superiors,  and  that  the  Government 
was  thus  committed  to  dispute  on  insufficient 
grounds  the  effect  of  former  grants,  of  which 
the  more  liberal  construction  was  supported 
by  an  undisputed  possession  of  forty  years, 
and  had  been  formally  sanctioned  by  the 
settlement  of  1837. 

Their  Lordships  will  humbly  advise  Her 
Majesty  to  allow  this  appeal,  to  reverse  the 
decree  of  the  late  Sudder  Court  at  Agra, 
anji  to  order  that,  in  lieu  thereof,  a  decree 
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be  made  granting  to  the  appellants  the 
relief  sought  by  their  plaint  with  the  costs 
of  the  proceedings  in  both  the  Courts  below. 
The  appellants  must  also  have  the  costs  of 
this  appeal. 


The  28th  February  1870. 

Present : 

Sir  James  W.  Colvile,  The  Judge  of  the  High 
Court  of  Admiralty,  Lord  Justice  Giffard, 
and  Sir  Lawrence  Peel. 

Partnership—Joint  adventure— Evidence. 

Qn  Appeal  from  the  late  Sudder  Court  at  Agra, 
Seth  Lukhmee  Chund  and  others 

versus 

Seth  Indra  Mull  and  others. 

Two  firms  entered  into  a  joint  adventure  which  was 
to  be  conducted  by  an  agent  specially  appointed  by 
both  firms.  One  of  the  firms  brought  a  suit  against 
the  other  to  recover  their  share  of  the  alleged  loss 
upon  the  joint  adventure.  The  evidence  in  support  of 
the  plaintiff's  claim  consisted,  however,  almost  en- 
tirely of  books  of  accounts  kept  by  the  plaintiffs 
themselves  and  by  two  corresponding  branches  of  the 
plaintiffs*  firm.  Held  that  thsse  books  of  accounts 
could  not  be  likened  to  books  of  a  partnership  to  which 
all  the  partners  in  a  firm  have  access,  and  which  are 
kept  by  the  servants  of  all ;  and  that,  although  the 
books  corroborated  each  other,  they  were  not  sufficient 
evidence  to  entitle  the  plaintiffs  to  a  decree,  in  the  ab- 
sence of  evidence  showing  that  the  sums  mentioned 
in  the  books  as  having  been  paid  to  the  agent  specially 
appointed  for  carrying  on  the  joint  adventure  were 
really  applied  by  such  agent  for  the  purposes  of  such 
joint  adventure. 

On  the  question  of  partnership,  their  Lord- 
ships do  not  think  it  necessary  to  say  much. 
If  the  proof  of  the  partnership  had  depended 
on  the  evidence  given  of  the  agency  of  Saliq 
Ram  and  of  the  circumstances  which  are 
alleged  to  have  taken  place  at  Muttra,  their 
Lordships  would  certainly  have  been  unable 
to  find  against  the  respondents  that  Saliq 
Ram,  as  their  accredited  agent,  had  made 
there  a  contract  of  partnership  binding  on 
them.  The  reason  why  the  appellants  in 
their  plaint  gave  such  prominence  to  the 
earlier  negotiations,  and  brought  so  much 
evidence  to  prove  Saliq  Ram's  alleged  char- 
acter at  that  time,  may  possibly  be  that  they 
then  felt  pressed  by  the  difficulty  of  making 
the  respondents  amenable  to  the  Court  at 
Muttra,  and  thought  that  it  was  necessary  to 
establish  a  contract  made  at  Muttra,  in  order 
to  found  the  jurisdiction  of  that  Court. 
When  the  case  came  here  on  appeal  from 
the  Courts  of  India,  which  had  found  tjiat 


there  was  no  such  jurisdiction,  the  view 
which  this  committee  then  took  was  that  the 
letter  written  at  Rutlam,  if  genuine,  amount- 
ed either  to  a  contract  of  partnership,  or  to 
a  ratification  of  what  had  been  previously 
done  by  Saliq  Ram ;  and  that  the  partnership 
being  one  which  was  to  be  carried  on  princi- 
pally at  Muttra,  any  cause  of  action  arising 
out  of  the  balance  resulting  from  the  partner- 
ship-transactions must  be  taken  to  have 
arisen  at  Muttra ;  and  the  cause  was  accord- 
ingly sent  back  for  trial  on  the  merit9  in  that 
Court. 

Their  Lordships  now  think  that,  if  there 
was  a  partnership  at  all,  it  was  a  partnership 
created,  constituted,  and  defined  by  the  letter 
written  at  Rutlam,  the  translation  of  which 
is  found  in  the  margin  of  Mr.  Harrington's 
judgment.  They  are  disposed  to  think  that 
the  evidence  preponderates  in  favor  of  the 
genuineness  of  that  letter,  and,  at  all  events, 
for  the  disposal  of  this  case,  they  will  assume 
that  that  letter  was  written  contemplating 
such  a  partnership  as  is  there  described. 

The  partnership  so  contemplated  seems  to 
have  been  a  joint  adventure  of  the  two  firms 
in  opium  speculations,  to  be  managed  princi- 
pally by  Saliq  Ram,  who  was  to  buy  up 
opium  in  Malwa  and  other  parts  of  Western 
India,  and  was  to  act  with  the  consent  of 
both  parties.  The  capital  with  which  those 
transactions  were  to  be  carried  on  was  to  be 
furnished  by  the  appellant's  firm  at  Muttra. 
They  were  to  advance  the  capital,  and  to  be 
allowed  interest  at  the  rate  of  6  annas  per 
cent.  Therefore,  if  that  agreement  were 
strictly  carried  out,  the  firm  of  Muttra  would 
become  accountable  to  their  partners  in  the 
joint  adventure,  the  respondents  taking  credit 
for  the  money  which  they  advanced,  and  ac- 
counting for  the  returns  of  the  opium  when 
sold ;  and,  on  the  other  hand, Saliq  Ram  would 
have  to  account  either  to  both  firms,  or  to  the 
Muttra  firm,  as  the  gerents  of  the  joint  adven- 
ture, for  the  disbursement  of  all  the  moneys 
received  by  him  and  for  his  application  there- 
of. 

This  being  the  relation  of  the  parties,  the 
appellants  have  brought  their  suit  to  reco- 
ver from  the  respondents  their  share  in  the 
alleged  loss  upon  this  joint  adventure,  and 
have  attempted  to  prove  that  loss  by  produc- 
ing the  accounts  kept  by  them  at  Muttra, 
showing  the  gross  amount  of  their  advances, 
and  giving  credit  for  what  they  represent  as 
the  gross  amount  of  the  sum  realized  by  the 
sales  of  the  opium  purchased.  The  accounts 
kept  by  Saliq  Ram  are  not  produced,  though 
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some  such  accounts  must  surely  havebeen  kept 
and  rendered,  in  order  to  show  what  opium 
was  purchased,  and  for  what  it  was  sold. 

Saliq  Ram  himself,  who  may  have  been 
alive  when  the  suit  was  first  instituted,  though 
he  is  said  to  have  been  dead  when  it  went  back 
to  India  to  be  fully  tried,  is  not  examined. 
Punna  Lall,  the  other  agent,  is  examined, 
and  is  unable  to  give  any  account  whatever 
of  these  transactions.  Therefore,  the  whole 
evidence  seems  to  consist  of  the  accounts  and 
books  of  account  kept  by  the  appellants. 

The  learned  Judge  who  tried  the  case  in  the 
first  instance  allowed  certain  items  of  the  sums 
which  the  appellants  said  they  had  advanced 
by  way  of  capital  for  this  adventure,  and  he 
disallowed  other  large  items.  The  result  was 
that,  according  to  his  mode  of  stating  the  ac- 
count, there  was  a  considerable  amount  of  loss. 

It  appears,  however,  that  he  made  what  is 
clearly  a  mistake  in  the  calculation  of  the 
amount  advanced.  He  gave  the  appellants 
credit  for  the  sum  of  twenty  lakhs  of  rupees  re- 
mitted to  Mundesore,  whereas  they  had  taken 
credit  in  their  own  accounts  for  only  seventeen 
lakhs  sixty-six  thousand  and  four  rupees,  the 
difference  being  the  difference  in  value  between 
the  Company's  rupee  and  the  rupee  current 
at  Mundesore,  calculated  on  the  whole  remit- 
tance. When  the  case  went  to  the  higher 
Court,  that  error  was  pointed  out.  It  seems 
almost  to  have  been  admitted,  and  the  result 
is  that,  if  that  error  is  rectified,  and  nothing 
more  is  allowed  than  the  Judge  below  allowed, 
there  is  no  proved  loss,  but,  as  the  account 
stands,  an  apparent  profit  on  the  speculation 
of  upwards  of  a  lakh  of  rupees. 

The  question,  therefore,  whether  the  ap- 
pellants have  made  out  a  right  to  recover 
anything  against  the  respondents,  turns  upon 
the  question  whether  the  sum  which  they 
have  been  allowed  to  charge  against  the  re- 
spon  lents  can  be  increased  by  either  of  the 
disallowed  items.  Their  Lordships  have 
considerable  doubt  whether  there  was  suffi- 
cient evidence  to  justify  the  charge  against 
the  respondents  of  even  those  items  which 
bave  been  allowed.  It  seems  to  rest  entirely 
upon  the  books  kept  at  M ultra  by  the  ap- 
pellants (which  cannot  be  likened  to  books 
of  a  partnership  to  which  all  the  partners  of 
the  firm  have  access,  and  which  are  kept  by 
the  servants  of  all),  and  upon  the  books 
kept  by  the  kootees  of  the  appellants  at 
Mundesore  and  Indore.  No  doubt,  those 
Indore  books  and  those  Mundesore  books 
carry  the  case*  as  to  those  two  items,  to  this 
extent,  that  while  the   M ultra  books  show 


primd  facie  that  remittances  to  the  amounts 
stated  were  made  to  those  kootees,  the  books  of 
those  kootees  show  primd  facie  that  those 
sums  did  find  their  way  into  the  hands  of 
Saliq  Ram  and  Punna  Lall.  That  those  sums 
were  really  applied  by  those  persons  for  the 
purposes  of  the  joint  adventure,  there  is  no 
evidence  whatever.  However,  even  this  de- 
gree of  proof  is  wanting  as  to  the  disallowed 
items.  As  to  them,  there  is  nothing  more 
than  the  evidence  of  the  appellants'  servants, 
corroborated. by  the  appellants'  books  at  Mut- 
tra,  that  certain  drafts  were  drawn — one 
upon  the  appellants'  kootee  at  Bombay,  and 
anoiher  on  the  appellants'  kootee  at  Rutlam — 
in  favor  of  Saliq  Ram  and  Punna  Lall*  but 
that  those  sums  ever  passed  from  those  koo- 
tees into  the  hands  of  those  persons  there  is 
no  evidence  whatever. 

Their  Lordships,  therefore,  are  clearly  of 
opinion  that  the  Judge  of  the  Court  of  first 
instance  was  right  in  disallowing  the  latter 
items  as  insufficiently  proved.  Whether  he 
was  right  in  allowing  the  other  items,  their 
Lordships  think  it  extremely  doubtful ;  and 
they  would  not  be  disposed  without  further 
inquiry  to  charge  those  items,  if  the  case 
turned  upon  them  against  the  respondents. 

But,    as    the    case    stands,    the    appellants 

have  failed  to  prove  that  there  is  any  sum 

due  to  them  from  the  respondents;  and 
the  only  question  is,  whether  the  suit  is, 
therefore,  to  be  dismissed  as  having  failed, 
or  whether  their  Lordships  are,  after  this 
twenty-one  years'  litigation,  to  send  it  back 
for  further  inquiry  and  investigation,  and 
allow  the  appellants  to  amend  their  case. 
Their  Lordships  are  of  opinion  that  they 
would  not  be  justified  in  adopting  the  latter 
course.  The  appellants  seem  to  have  had 
all  the  means  they  ever  can  have  of  proving 
their  case.  They  had  the  benefit  of  all  the 
machinery  which  the  Courts  of  India  afford 
for  taking  the  account,  and  it  is  unreasonable 
that,  having  failed  to  prove  their  case,  they 
now  should  ask  their  Lordships  to  send  it 
back  for  further  investigation,  there  being, 
moreover,  no  reason  to  suppose  that  they 
would  have  any  better  proof  than  they  had 
before. 

Under  these  circumstances,  their  Lordships 
think  it  is  their  duty  to  advise  Her  Majesty 
tOjdismiss  this  appeal  with  costs. 
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The  5th  March  1870. 
Present  : 

Sir  James  W.  Colvile,  The  Judge  of  the  High 
Court  of  Admiralty,  Lord  Justice  Giffard, 
and  Sir  Lawrence  Peel. 

* 

Title— Benamee  mortgage— Pleadings. 

On  Appeal  from  the  late  Sudder  Court    at 

Agra. 

+       Bhowun  Doss  and  another 

versus 

Sheikh  Mahomed  Hossein  and  others. 

Where  a  plaintiff  sued,  alleging  that  a  certain  deed 
of  mortgage  was  executed  by  M  B  benamee  for  the 
benefit  of  H  B,  through  whom  the  plaintiff  claimed, 
and  also  alleging  that  H  B  had  advanced  the  money  for 
the  mortgage  out  of  her  own  moneys,  it  was  held  that, 
if  it  was  to  be  shown  that  the  money  advanced  was  the 
money  of  M  B  who  executed  the  mortgage,  it  was 
immaterial  to  consider  who  was  the  nominal  mort- 
gagee, as  the  plaintiff  could  not  set  up  in  appeal 
a  title  inconsistent  with  the  title  set  up  in  the  Lower 
Courts.  In  the  absence  of  proof  sufficient  to  establish 
the  title  of  H  B,  and  to  show  that  the  money  was 
advanced  by  H  B,  the  plaintiff's  suit  was  dismissed. 

The  only  question  on  this  appeal  is  whe- 
ther the  interest  of  the  mortgagees  under  a 
deed  of  conditional  sale,  dated  the  7th  of 
November  1855.  is  now  vested  in  the  appel- 
lants, as  the  assignees  of  a  woman  whom  it 
will  be  convenient  to  designate  by  her  origin- 
al name,  Hoosein  Buksh,  or  in  the  respond- 
ent, Hossainee  Begum,  as  the  heiress  and 
representative  of  Mirza  Abdoolla  Beg. 

The  suit  in  its  inception  was  one  brought 
by  the  appellants  to  enforce  the  security 
against  the  mortgagors  who  are  represented 
by  the  two  other  respondents.  The  respond- 
ent Hossainee  Begum  intervened  by  petition, 
alleging  that  Hoosein  Buksh  had  no  right  to 
assign  the  mortgage-security  which  was  part 
of  the  estate  of  the  Mirza,  and  as  such  now 
belonged  to  her,  the  petitioner,  as  his  repre- 
sentative. She  was  admitted  to  defend  her 
title  as  a  party  to  the  suit,  which  thus  em- 
braced two  distinct  questions,  ra.,  first,  whe- 


ther the  appellants,  under  the  title  derived 
from  Hoosein  Buksh,  are  entitled  to  stand 
in  the  shoes  of  the  original  mortgagee;  and, 
if  so,  secondly,  whether  they  are  entitled  to  the 
relief  sought  against  the  mortgagors.  The 
first  only  of  these  questions  has  been  fully 
tried  in  the  Courts  below  or  argued  on  the 
appeal  here. 

In  a  former  suit  touching  the  estate  of 
Mirza  Abdoolla  Beg,  between  the  respond- 
ent Hossainee  Begum  and  Hoosein  Buksh, 
it  had  been  determined  by  the  decrees  of  two 
Indian  Courts  confirmed  on  appeal  by  Her 
Majesty  in  Council  that  the  latter  was  not, 
as  she  alleged,  a  wife,  but  a  mere  concubine 
of  the  Miiza;  that  a  document  which  she 
had  propounded  as  his  will  in  her  favor  was 
spurious ;  and  that  the  respondent  Hossainee 
Begum,  as  his  heiress-at-law,  was  entitled 
to  his  estate. 

The  following  is  the  history  of  the  security 
in  question.  In  November  1855,  the  mort- 
gagors, being  the  owners  of  a  half-share  in 
Talook  Komurpore,  which  they  had  previously 
mortgaged  to  Bishnoo  Doss,  the  father  or 
ancestor  of  the  appellants,  borrowed  7,000 
rupees  in  order  to  pay  off  that  mortgage,  and 
for  other  purposes.  As  a  security  for  the 
re-payment  of  the  new  loan  with  interest, 
they  executed  the  deed  of  conditional  sale  of 
their  share  in  the  talook,  to  enforce  which 
this  suit  is  brought.  By  instruments  of  the 
same  date  (the  7th  of  November  1855)  they 
took  from  the  mortgagee  a  lease  of  the  mort- 
gaged premises  at  a  yearly  jumma  01  3,996 
rupees  12  annas  and  6  pie;  and  accordingly 
remained  in  possession,  under  the  obligation 
of  paying  out  of  that  sum  the  Government 
revenue  and  other  charges  on  the  property, 
and  accounting  for  the  balance,  being  840 
rupees  per  annum,  as  profits  to  the  mortgagee 
on  account  of  this  usufructuary  mortgage. 
The  mortgage  was  taken,  and  the  sum  grant- 
ed, in  the  name  of  "  Mussamut  Jareutoo 
Butool,  otherwise  Bebee  Hooseinee  Kullan, 
wife  of  Mirza  Abdoolla  Beg."  And  the 
question,  as  already  stated,  now  is,  who  was 
mortgagee  ? 

This  question  was,  in  the  Courts  below, 
treated  as  involving  two  issues,  viz.,  first, 
who  was  the  person  designated  by  the  above 
description,  1.  e.%  whether  it  was  Hoosein 
Buksh,  or  the  admitted  wife  of  Mirza  Ab- 
doolla Beg,  one  Zenut  Bebee ;  and,  secondly, 
whether  the  money  was  not  advanced  by  the 
Mirza,  and  the  security  taken  for  his  benefit, 
though  benamee  in  the  name  of  the  person, 
whoever  she  might  be,  to  whom  the  descrip- 
tion was  intended  to  applv. 
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Their  Lordships  are  of  opinion  that,  if  the 
money  advanced  can  be  shown  to  have  been 
the  money  of  the  Mirza,  it  becomes  immate- 
rial to  consider  who  was  the  nominal  mort- 
gagee. For  the  case  made  by  the  appellants 
and  sworn  to  by  their  witnesses  is  that  the 
money  was  advanced  by  Hoosein  Buksh  out 
of  her  own  moneys,  and  the  mortgage  taken 
in  her  name  for  her  own  benefit.  There  is 
no  suggestion  on  the  record  that,  though  the 
money  came  from  the  Mirza,  the  transaction 
was  by  way  of  gift  or  provision  for  her  ;  and 
the  appellants  cannot  now  be  allowed  to  set 
up  a  title  inconsistent  with  that  asserted  in 
the  Courts  below.  This  being  so,  it  is  to  be 
regretted  that  the  judgments  of  those  Courts 
do  not  so  much  proceed  on  a  clear  finding  on 
this  material  issue,  to  which  the  evidence 
taken  was  almost  wholly  directed,  as  upon 
inferences  from  the  conduct  of  Hoosein  Buksh 
and  other  circumstances  which  will  be  here- 
after considered. 

The  case  made  by  the  appellants  was,  as 
already  stated,  that  the  money  was  that  of 
Hoosein  Buksh.  It  is  supported  only  by  the 
testimony  of  servants,  of  whom  one  at  least 
has  been  discredited  in  the  former  suit.  Some 
of  them  undertake  to  swear  that  when  she 
came  into  the  zenana  of  the  Mirza,  she 
brought  a  large  sum  of  money  (15,000  rupees 
or  more;  with  her — a  circumstance  far  from 
probable.  The  Principal  Sudder  Ameen  has 
expressed  an  opinion  that  the  appellant's 
witnesses-are  untrustworthy,  as  compared  with 
the  witnesses  of  the  other  party,  and  their 
Lordships  feel  that  very  little  reliance  can 
be  placed  upon  them.  Hoosein  Buksh  her- 
self has  not  been  examined,  nor  is  her  story 
corroborated,  as  it  might  have  been  to  some 
extent,  by  the  production  of  the  Collector's 
receipts  for  revenue,  which,  as  appears  from 
the  instrument  called  the  acceptance  of  the 
lease,  the  mortgagors  were  bound  to  hand 
over  to  the  mortgagee. 

The  case  of  the  respondent  as  to  the 
money  is,  that  it  was  made  up  of  a  sum  of 
6,900  rupees,  which  was  brought  for  the  pur- 
pose from  the  bank  of  one  Narain  Doss 
under  an  order  of  the  Mirza,  and  of  a  sum 
of  100  rupees  added  to  it  from  his  cash  in 
the  house.  The  witnesses  who  depose  to 
this  are  for  the  most  part  also  menial  ser- 
vants. Nor  can  their  Lordships,  who  have 
not  the  means  of  seeing  them,  judge  how  far 
the  Principal  Sudder  Ameen  was  warranted 
in  considering  them  more  worthy  of  credit 
than  those  on  the  other  side.  The  evidence 
of  the  gomashta  called  to  prove  the  payment 
from  the  bank  of  Narain  Doss,  if  free  from 
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the  objections  taken  to  it,  would  unquestion- 
ably turn  the  scale  in  the  respondent's  fa- 
vor. Those  objections  have  now  to  be 
considered. 

The  first  is,  that  the  date  of  the  entry  in 
the  banker's  books,  as  given  in  the  record, 
corresponds  with  the  English  date,  the  22nd 
of  November  1855,  and  is,  therefore,  incon- 
sistent with  the  respondent's  case,  inasmuch 
as  it  shows  that  the  payment  of  the  6,900 
rupees  was  posterior  to  the  date  of  the  mort- 
gage-transaction. Their  Lordships,  however, 
are  not  satisfied  that  the  Hindee  date  is  cor- 
rectly printed  in  the  record  It  is  Mitu  Katuk 
Soodee,  1 3th.  The  Hindee  date  of  the  condi- 
tional sale  is  Katuk  Boodee,  13th.  The  name 
of  the  month  and  the  number  of  the  day  are 
the  same.  The  difference  is  between  Soodee 
and  Boodee  or  "the  light"  and  "the  dark 
side  of  the  moon."  An  error,  therefore,  in 
one  word  would  account  for  the  discrepancy. 
Their  Lordships  cannot  but  think  that,  if  there 
had  really  been  this  gross  inconsistency  be- 
tween the  respondent's  evidence  and  her  case, 
the  fact  could  not  have  escaped  the  notice  of 
the  Native  Judge  who  tried  the  cause  in  the 
first  instance — or  of  the  appellants.  Yet 
the  former  admitted  the  entry  without  com- 
ment, and  apparently  gave  credit  to  it;  and 
neither  in  their  reasons  of  appeal,  nor,  so  far 
as  appears,  in  the  argument  before  the  Ap- 
pellate Court,  was  this  objection  taken  by  the 
appellants. 

A  more  formidable  objection  to  the  entry 
is  its  particularity.  It  is  asked,  why  should 
it  state  that  the  money  was  paid  "through 
Thakoor  Hurrun  Singh  for  a  mortgage  in 
presence  of  Sheikh  Mahomed  Hossein  and 
Sheikh  Mahomed  Hussun  to  Bishrfoo  Doss 
and  Gopal  Doss."  The  statement  seems  to 
point  rather  to  a  payment  at  the  bank  than 
to  one  at  the  house  of  the  Mirza.  Nor  do 
the  other  witnesses  speak  to  the  payment  to 
Bishnoo  Doss  and  Gopal  Doss ;  though  such 
a  payment  at  some  time  and  in  some  place 
must  have  formed  part  of  the  transaction. 
It  is  also  argued  that,  if  the  respondent's  case 
were  true,  she  might  have  proved  it  by 
calling  Sheikh  Mahomed  Hossein,  the  surviv- 
ing mortgagor,  and  other  respectable  per- 
sons named  by  the  witnesses  or  in  the  entry. 
That  there  is  considerable  force  in  these 
arguments  cannot  be  denied.  But  it  is  to  be 
remarked  that  there  was  no  cross-examination 
of  the  gomashta  upon  the  entry  or  other- 
wise. The  evidence  seems  to  have  been 
given  without  objection  or  comment  in  the 
Court  below.  If,  therefore,  the  Indian  Courts 
had  distinctly  found  upon  this  evidence  that 
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.the  money  was  advanced  by  Abdoolla  Beg 
as  alleged  by  the  respondent,  and  their 
judgments  had  expressly  proceeded  on  that 
finding,  their  Lordships,  notwithstanding  the 
.difficulties  about  the  entry  and  the  character 
of  the  respondent's  witnesses,  would  not 
have  seen  grounds  sufficient  to  justify  them 
in  disturbing  these  concurrent  judgments. 

-  Unfortunately,  there  has  been  no  distinct 
finding  on  this  issue  of  fact.  And  their 
Lordships  must  consider  whether  the  grounds 
which  the  Judges  of  the  two  Courts  do 
assign  for  their  conclusions  are  sufficient  to 
justify  them. 

XMe  judgment  of  the  Principal  Sudder 
Ameen  proceeds  chiefly  on  the  ground  that 
Hoosein  Buksh,  having  included  the  mort- 
gaged property  under  the  description  of 
11  Komurpore "  in  the  enumeration  of  the 
Mirza's  properties  at  the  foot  of  the  spurious 
will,  must  be  taken  to  have  admitted  that  it 
was  part  of  his  estate.  The  judgment  of  the 
Appellate  Court,  adopted  this  ground,  but  pro- 
ceeded also  on  the  conclusion  that  the  nominal 
mortgagee  was  not  Hoosein  Buksh,  but  Zenut 
Bebee.  Its  reasons  for  that  conclusion  are 
not,  in  their  Lordships'  opinion,  satisfactory, 
it  may  be  admitted  that  **  Jariutool  Butool " 
Is  a  term  as  applicable  to  the  one  person  as 
to  the  other.  But  the  alias  Hossainee  Kal- 
ian is  at  least  nearer  to  the  name  of  Hoosein 
Buksh  than  it  is  to  that  of  Zenut  Bebee. 
Hoosein  Buksh,  if  her  story  is  true,  might 
well  give  to  herself  in  the  deed  a  more  noble 
title  than  properly  belonged  to  her,  and  yet 
be  careful  in  the  will  to  call  herself  by  her 
original  name  in  order  to  avoid  any  dispute 
touching  the  description  of  the  legatee.  It 
is  also  perfectly  consistent  with  her  case  that 
she  should  describe  herself  as  the  wife  of 
the  Mirza.  Nor,  though  improbable,  is  it 
absolutely  impossible  that  he,  if  the  trans- 
action were  with  him,  would  allow  her  to 
be  so  described.  Their  Lordships,  therefore, 
are  not  prepared  to  affirm  that  Hoosein 
Buksh  was  not  the  benamee  mortgagee,  though 
they  do  not  say  that  she  has  been  satisfac- 
torily proved  to  have  been  so. 
"  The  other  ground  of  the  judgments  seems 
to  them  to  be  stronger.  It  is  met  by  the 
suggestion  that  the  "  Komurpore  "  mentioned 
at  the  foot  of  the  will  is  not  the  property 
comprised  in  the  mortgage.  The  Principal 
Sudder  Ameen,  however,  a  Native  Judge 
with*  local  knowledge,  has  held  that  the 
"Komurpore"  in  the  will  did  properly  de- 
signate that  property.  The  reasons  of  appeal 
make  no  specific  objection  to  this  finding; 


j  and  the  objection  taken  in  argument  before 
the  Judges  of  the  Sudder  Court,  who  had 
not  local  knowledge,  was  only  that  the  word 
might  mean  some  other  property ;  there  was 
no  attempt  to  show  what  it  did  mean,  and 
their  Lordships  are  disposed  to  think  thai 
the  Principal  Sudder  Ameen  was  correct  in 
the  conclusion  that  the  spurious  will  did 
treat  the  subject  of  this  suit  as  part  of  the 
Mirza's  estate. 

The  arguments  founded  on  the  dealing 
of  the  mortgagors  with  the  respondent  Hos- 
sainee Begum,  and  on  the  purchase  by  the 
appellant  of  Hoosein  Buksh's  title,  do  not, 
in  their  Lordships'  judgment,  do  much  to 
advance  the  case  of  either  party.  The  appel- 
lants have,  with  their  eyes  open,  purchased  a 
very  doubtful  title,  and,  as  far  as  they  could, 
have  provided  for  the  refund  of  the  purchase- 
money  (if  any  really  passed),  should  they 
fail  to  substantiate  it.  As  the  owners  of  the 
other  moiety  of  the  t  a  look,  they  had  an 
obvious  motive  for  entering  into  the  specula- 
tion. On  the  other  hand,  though  the  re- 
cognition of  the  respondent's  title  by  the 
mortgagors  affords  some  ground  for  the  in- 
ference that  the  Mirza  was  originally  the  real 
mortgagee,  yet  the  indulgent  terms  which  the 
respondent  has  granted  them  supply  a  motive 
for  that  recognition. 

Upon  the  whole,  their  Lordships  are  of 
opinion  that  the  appellants  have  failed  to 
establish  the  title  of  Hoosein  Buksh  by 
evidence  which  would  justify  the  reversal  of 
the  decrees  under  appeal.  Their  Lordships' 
only  doubt  has  been  whether  they  ought 
not  to  remand  the  cause  for  a  further  and 
more  satisfactory  trial  of  the  issue,  by  whom 
was  the  money  advanced  ?  But  considering 
the  weight  of  suspicion  which  attaches  itself 
to  the  title  of  Hoosein  Buksh,  the  preference 
which  the  Principal  Sudder  Ameen  has  ex- 
pressed for  the  respondent's  witnesses,  and 
the  reasons  which  he  has  assigned  for  his 
judgment,  they  feel  unable  to  say  that  that 
judgment  was  wrong,  and  finding  it  confirmed 
by  the  superior  Court,  they  have  come  to  .the 
conclusion  that  it  is  their  duty  humbly  to 
recommend  HerMajesty  to  dismiss  the  appeal. 
The  costs  must  follow  the  result. 
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The  9th  March  1870 

Present: 

Lord  Westbury,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Succession—Construction— Will— Children— 

Accumulations. 

On  Appeal  from  the  Judicial  Commissioner 

of  the  Punjab. 

Barlow 

versus 

Orde  and  others. 

The  succession  of  a  Hindoo  is,  as  a  general  rule,  re- 

Rulated  by  Hindoo  Law,  of  a  Mahomedan  by  the 
lahomedan  Law,  and  of  an  East  Indian  Christian  by 
the  English  Law ;  but  in  every  case,  for  the  purpose  of 
determining'  the  status  personalis,  regard  must  be  had 
to  the  mode  of  life  and:  habits  of  the  testator,  and  to 
the  usages  of  the  class  or  party  to  which  he  belonged. 
If  no  specific  rule  can  be  ascertained  to  be  applicable 
to  a  case,  it  should  be  determined  according  to  equity, 
justice!  and  good  conscience. 

Construing  a  will  according  to  the  principles  of 
natural  justice,  and  applying  to  the  word  "  children" 
the  signification  in  which  the  testator  used  it  as 
gathered  from  the  will  itself,  the  word  "children" 
was  held  to  include  illegitimate  children,  the  offspring 
of  sons,  when  acknowledged  or  treated  as  his  children 
by  their  putative  father. 

A  devised  his  property  in  equal  shares  to  his  five 
sons.  Considerable  surplus  rents  of  the  property  so  de- 
vised were  not  drawn  by  the  five  sons,  but  were  allowed 
to  accumulate  and  were  laid  out  in  the  purchase  of  ad- 
ditional landed  property.  B,  one  of  the  five  sons  of  A, 
by  his  will,  after  leaving  all  his  share  of  the  landed  and 
other  interests  devised  to  him  by  the  will  of  A  to  his 
daughter  (C)  and  son  (D)  in  equal  shares,  devised  to 
the  said  D  "  the  whole  of  the  villages,  landed  property, 
&c.,  ftc,  which  have  been  purchased  for  the  estate 
out  of  the  accumulations  of  the  surplus  rents  since 
the  late  Colonel  Skinner's  (his  father  AJs)  demise,  and 
m  which  I  have  a  fifth  share."     Held  that  the  se- 

Sarate  acquisitions  were  not  accretions  to  the  originally 
evised  estates  of  A,  and  that  they  passed  absolutely 
to  D  alone  to  the  exclusion  of  C,  under  the  devise  con- 
tained in  B*s  will. 

The  question  in  this  appeal  depends 
on  the  construction  and  legal  effect  of  the 
will  of  Colonel  James  Skinner,  who  was 
an  officer  in  the  service  of  the  East  India 
Company.  , 

Colonel  Skinner  died  in  the  month  of 
December  1841,  and  at  the  time  of  his 
death  he  was  resident  and  domiciled  in  the 
Delhi  territory,  which  then  formed  part  of 
the  North-Western  Provinces  of  India,  but 
which  after  the  Mutiny  was  placed  under 
the  administration  of  the  Punjab  Govern- 
ment. 

The  construction  and  effect  of  the  will, 
therefore,  must  depend  on  the  law  of  the 


domicile,  if  that  can  be  ascertained.  At 
the  time  of  the  Colonel's  death  there  was 
no  lex  loci  of  the  province  in  which  he  Was 
domiciled,  and  the  law  applicable  to  the 
succession  of  any  individual  depended  on 
his  personal  status,  which  again  mainly 
depended  on  his  religion. 

Thus  the  succession  of  a  Hindoo  would,  as 
a  general  rule,  fall  to  be  regulated  by  Hindoo 
Law,  and  of  a  Mahomedan  by  Mahomedan 
Law,  and  of  an  East  Indian  Christian  by 
English  Law;  but  in  every  case,  for  the 
purpose  of  determining  the  status  person- 
alis, regard  was  to  be  had  to  the  mode  of 
life  and  habits  of  the  individual  and  to  the 
usages  of  the  class  or  family  to  which  he 
belonged. 

If  no  specific  rule  could  be  ascertained  to 
be  applicable  to  the  case,  then  the  Judges 
administering  justice  in  the  province  were 
to  act  according  to  justice,  equity,  and  good 
conscience. 

Such  is  the  substance  of  the  regulations 
(as  explained  in  the  case  of  Abraham  vs. 
Abraham*  9  Moore's  Indian  Appeals,  195) 
which  were  made  by  the  East  India  Com- 
pany for  defining  the  jurisdiction  of  the 
Courts  of  the  Province  in  which  Colonel 
Skinner  was  domiciled,  and  which  were  in 
force  at  the  time  of  his  decease. 

There  is  little  evidence  from  which  the 
personal  state  of  Colonel  Skinner  may  be 
ascertained,  beyond  that  which  is  afforded 
by  the  will. 

It  is  stated,  and  there  is  proof,  that  he 
was  illegitimate,  being  probably  the  child  of 
a  native  woman  by  a  European  father.  As 
a  Commander  of  a  corps  of  Irregular  Light 
Horse,  he  acquired  great  distinction  in  the 
military  service  of  the  East  India  Company, 
and,  in  consideration  of  his  services,  he  ob- 
tained grants  of  large  landed  estates,  situate 
partly  in  the  North-Western  Provinces  and 
partly  in  the  territory  of  Delhi. 

The  form  of  a  renewed  grant  of  some  of 
these  estates  made  to  Colonel  Skinner  by 
the  Marquis  of  Hastings  when  Governor- 
General  may  be  material  to  be  noticed. 
The  grant  was  made  to  the  Colonel  in 
"  Altumga,"  to  take  effect  from  the  begin- 
ning of  the  year  1226,  Fuslee  era,  and 
contained  this  special  form  of  limitation, 
viz.:    "To  Colonel  Skinner  and  his   heirs 
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"  after  him,  or  to  such  persons  as  he  may 
"  devise  by  his  last  will  and  testament,  or 
"by  any  other  valid  instrument,  with  their 
"  heirs,  in  the  proportions  in  which  he  may 
"  devise  the  same  to  them  respectively,  so 
"  that  each  holding  and  enjoying  his  own 
"  share,  shall  conform  himself  to  the  dispo- 
"  sitions  of  the  said  Will."  Had  the  grant 
been  simply  to  the  Colonel  and  his  heirs  in 
"Altumga,"  the  grant  would  have  come 
to  an  end  on  the  death  of  the  Colonel 
without  leaving  lawful  issue,  and  the  super- 
added special  power  of  testamentary  dis- 
position, therefore,  is  regarded  as  an  in- 
dication that  the  grantee  was  conscious  that 
he  *yas  not  likely  to  leave  lawful  issue, 
and  therefore  obtained  the  grant  of  a  power 
of  disposition.  This  argument,  however, 
is  not  of  much  weight.  Colonel  Skinner 
does  not  appear  to  have  been  ever  married, 
but  he  seems  to  have  kept  several  native 
women  as  part  of  his  family,  with  whom  he 
cohabited,  and  by  whom  he  had  several 
children. 

There  is  nothing  to  indicate  the  religious 
belief  or  profession  of  the  Colonel  or  of  his 
family,  or  what  were  their  habits  or  usages. 

His  origin  is  unknown  :  being  illegitimate, 
he  belonged  to  no  family,  and  all  that  can 
be  collected  is  that  he  was  probably  a 
soldier  of  fortune,  who  rose  by  his  courage 
and  military  skill  to  a  certain  rank  and  dis- 
tinction in  the  service  of  the  East  India 
Company. 

It  is  impossible,  under  these  circum- 
stances, to  affirm  that  any  particular  law  is 
applicable  to  the  construction  of  the  Colonel's 
will  or  the  regulation  of  his  succession. 
Any  questions  that  may  arise  respecting 
them,  must,  therefore,  be  determined  by  the 
principles  of  natural  justice. 

In  English  Law  there  is  a  technical  rule 
of  construction  that  under  a  testamentary 
gift  of  children  as  a  class,  illegitimate 
children,  although  recognized  by  a  testator 
in  his  lifetime,  cannot  be  permitted  to  share 
jointly  with  natural,  lawful  children;  and 
the  respondents  contend  that  this  rule  is 
applicable  to  the  construction  ot  the  will 
of  Colonel  Skinner ;  but  for  the  reasons  we 
have  already  given,  we  are  of  opinion  that 
Colonel  Skinner's  succession  is  not  to  be 
administered  according  to  English  Law,  and 
that  there  is  no  room,  therefore,  for  the  appli- 
cation of  this  English  rule  of  construction. 
The  word   "children/'   where  it  occurs   in 


Colonel  Skinner's  will,  must  be  taken 
that  sense,  and  receive  that  significati 
in  which  it  is  plain  from  the  language 
the  will,  and  the  dispositions  it  contai 
that  it  was  used  by  the  testator,  that  is  to  s 
its  extent  of  meaning  in  the  vocabulary  a 
mind  of  the  testator  must  be  determk 
from  the  will  itself. 

The  testator  had,  at  the  time  of  mak 
his  will  and  of  his  death,  five  sons  and  t 
daughters,  all  of  whom  were  illegiiimi 
for  it  seems  to  be  certain  that  no  rite 
ceremony  of  marriage  had  ever  taken  pi 
between  the  Colonel  and  any  one  of 
mothers  of  these  children. 

All  of  these  sons  and  daughters,  howei 
appear  to  have  been  acknowledged  by 
testator  during  his  life  as  his  children,  i 
they   are   expressly   called    by    him   in 
will  his  "  sons  and  daughters." 

Thus  the  will  begins  with  a  general 
"to  my  sons  Joseph,  James,  Hercu 
4i  Alexander,  and  Thomas,"  and  after  gii 
various  pensions  to  servants  and  others 
life,  the  testator  directs  that  they  shall  re 
"to  my  sons." 

The  sons  are  again  in  a  subsequent  par 
the  will  referred  to  under  the  term  tltt 
children/'  and  afterwards  they  are  cal 
"  my  reputed  children/' 

It  appears  that  the  testator  had  a  brotl 
Major  Robert  Skinner,  who,  like  himself, 
never  been  married,  but  at  the  date  of 
Colonel's  will  was  dead,  leaving  sevi 
illegitimate  children,  who  had  been  trea 
and  acknowledged  by  their  father  during 
lifetime  as  his  children. 

It  appears  also  from  the  will  of 
Colonel  that  he  had  been  appointed  tru 
or  guardian  of  these  children,  and  musl 
taken  to  have  been  well  acquainted  v 
their  real  status,  or  condition  of  illegitim; 
It  is  important,  therefore,  that  we  find 
the  wilj  a  devise  in  certain  events  **  to 
"  late  brother  Major  Robert  Skinner's  ch 
"  ren  and  their  issues  in  equal  shares." 

Here  the  illegitimate  offspring  of  Mj 
Robert  are  called  his  children,  and  are  a! 
ciated  as  tenants  in  common  with  the  testati 
daughters  and  granddaughter  and  their  1; 
ful  issues. 

The  correctness  of  the  interpretation  wh 
we  put  on  the  word  "  children"  in  this  v 
as  denoting  the  offspring  of  sons,  is  much  c 
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be  atafirmed  by  the  fact  that  there  is  a  marked 
t  signife%changg  of  expression  in  the  will  when  the 
!  ktgiaafColonel  speaks  of  the  issues  of  his  daughters. 

s,lt.raS!  It  is  natural  to  suppose  that  he  would 
ltiah.  Wink  from  the  thought  of  his  daughters 
003     "forming  any  other  connections  than   those 


« uc«a*0j  iawfui  marnage,  or  of  their  having  any 
but  lawful  issue.    Accordingly,  when  he  pro- 
ne of  raphes  for  the  event  of  the  death  of  all  his 
sons  adpreputed  children  (meaning  his    five    sons) 
jlkrtj^jwithout  issue  or  children,  and  directs  that 
at  no  fl^  pr°Perly  given  to   them   shall   devolve 
taken  ito  ms  daughters  Louisa  and  Elizabeth,  and 
one  i  *"s  granddaughter  Sophy  (who  was  born  in 
wedlock),  or  their  lawful  issues,  we  find  a 
remarkaole  change   of  expression   which  is 
ers,  bo*  not  to  be  found  in  any  of  the  gifts  to  the 
:dged  ^children  or  issue  of  his  sons. 

:h,l     .     It  appears  also   from    the   evidence  that 

him  IJ  the  Colonel's  eldest  son  Joseph  (who  died  in 

the  year  1855)  had  no  lawful  issue,  but  had 

geneni  one  illegitimate  son,  named  George,  who  was 

.    {fafrborn  some  years  before   the   death  of   the 

after  $*  Colonel,    and    was   always  recognized   and 

d  otbffJ'treated   by   the    testator  as   his    grandson ; 

-siailrtterid  it  is  also  proved  that,  on  the  death  of 

his   father,    Joseph,    George — this    reputed 

son — was   permitted  to  succeed    his  father, 

[tiertjtf'and  has,  in  fact,  taken  the  share  devised  to 

term  *J  Joseph  by  the  will. 

**         The   limited  signification   which,    in   our 

law,  is  put  upon  the  word  •'  children  "  when 

( a  bti*  used   as  the  designation   of    a  class,    and 

ijmseli*  not   as  descriptio  personarum,   is    probably 

date  of:  the  result  of  the  Christian  law  of  marriage. 

n£  According  to   natural   law,    the   children 

•efl  tr^  of  a  man  mean  the  issue  begotten  by  him,  an-.i 
dunn?-  tne  criterja  0f  lnis  condition  are,  the  being 

born  of  a  wedded  wife  or  wives,  or,  if  born 
II  gf;  of  other  women,  the  being  recognized  ami 
j  gg*  acknowledged  as  children  by  the  father. 


I  0°*  With  regard  to  his  sons,  the  Colonel  pro- 
iWJ  t  bably  fell  the  same  indifference  as  to  their 
#l'y  being  married  or  not,  which  he  had  shown 

•  ^ \  in  his  own  case. 

.  »tot 

zs  $,  The  conclusion,  therefore,  at  which  their 
Lordships  have  arrived  is,  that  the  word 
"children"  in  the  will  of  Colonel  Skinner 
i  W  denotes  anil  includes  as  well  illegitimate  as 
ire*  legitimate  children,  whenever  such  illegiti- 
ti&  mate  children  are  acknowledged  or  treated 
itf  *   as  his  children  by  their  putative  father. 

We  proceed  to  apply  this  conclusion  to 
n**  the  case  which  is  before  us,  and  which 
I*5*1    arises  on   the  following  clause  in  the  tes- 


tator's  will:  "I  will  and  declare  that  it 
"  is  my  intention  and  meaning,  that  in  the 
"  event  of  all  or  any  of  my  afore- mentioned 
"  sons,  Joseph,  James,  Hercules,  Alexander, 
"  and  Thomas  Skinner  dying  and  leaving 
"  issue  or  children,  that  the  share  of  the  fa- 
"  thers  shall  devolve  on  the  issue  or  children, 
"  to  be  by  them  divided  in  equal  shares." 
As  has  been  already  stated,  the  first  son 
Joseph  died  intestate  in  the  year  185;, 
without  lawful  issue,  but  leaving  an  illegi- 
timate son  George,  who,  with  the  assent  of 
the  majority  of  his  uncles,  succeeded  to  his 
father's  share  under  the  devise. 

James,  the  second  son,  died  in  the  year 
1861,  leaving  one  legitimate  daughter, 
Sophia  Orde,  and  an  illegitimate  son,  J  amis 
Skinner ;  and  the  question  is  whether  the 
share  of  James  the  father,  in  the  property 
devised  to  his  five  sons  by  the  will  of 
Colonel  Skinner  vests,  as  to  the  share  of 
James,  in  his  daughter  Sophia  exclusively, 
or  in  the  said  daughter  and  the  son  James 
as  tenants  in  common.  For  the  reasons  we 
have  alreidy  given,  we  are  of  opinion  that 
the  share  of  the  son  James  belongs  to 
Sophia  Orde  and  James  the  son  equally  as 
tenants  in  common.  James  is  named  and 
described  as  his  son  in  the  will  of  his  father 
James,  and  therefore  there  is  a  natural  equal- 
ity of  status  between  him  and  his  sister, 
Mrs.  O  de,  and  both  take  equally  under  th$ 
aforesaid  gift  made  by  the  will  of  their 
natural  grandfather. 

The  next  and  subordinate  question  in  this 
appeal  relates  to  the  will  and  succession 
of  James,  the  second  son  of  the  testator. 

By  his  will,  dated  10th  November  1859, 
after  devising  all  his  share  of  the  landed  in- 
terests devised  to  him  by  the  will  of  his 
late  father,  and  which  he  particularly  men- 
tions, and  after  also  bequeathing  all  sums  of 
money  due  to  himself  at  the  time  of  his 
decease,  and  also  all  other  debts,  money- 
bonds,  or  other  securities,  unto  his  daughter, 
Mrs.  Sophia  Evelina  Orde,  and  his  son  James, 
to  be  equally  divided,  the  will  contains  the 
following  passage:  "As  my  son  James  is 
'*  not  educated  or  otherwise  provided  for, 
'*  I  leave  and  bequeath  to  him  and  to  his 
"  mother,  Fanny  Barlow  alias  Villaetee  Be- 
"  gum,  the  whole  of  the  villages,  landed 
%l  property,  etc.,  etc.,  etc.,  which  have  been 
"  purchased  for  the  estate  since  the  late 
"  Colonel  Skinner's  demise,  and  in  which 
44 1  have  a  fifth  share,  as  also  my  house,  out- 
"  offices,  and  other  lands  at  Hausee." 
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The  question  between  the  appellants  and 
respondents  is,  what  property  passed  under 
this  last  devise  ? 

The  facts,  although  they  are  not  very 
clearly  stated,  appear  to  be  that  whilst  the 
estates  devised  by  the  Colonel  to  his  sons 
were  under  the  management  of  the  execu- 
tors or  managers  appointed  by  the  Colonel's 
will,  considerable  sums,  being  surplus  rents 
of  the  devised  estates,  but  not  drawn  by 
the  devisees,  the  sons,  were  laid  out  in 
the  purchase  of  additional  landed  property  ; 
and  it  is  contended  by  the  respondents 
that  these  new  acquisitions  muse  be  re- 
garded in  law  as  accretions  to  the  original 
devWed  estates,  and  as  passing  with  them 
tinder  the  gifts  made  by  the  will. 

If  this  were  so,  the  share  of  James,  the 
son,  in  the  purchased  estates  would  be 
divisible,  like  his  share  in  the  original  es- 
tates, between  his  daughter,  Mrs.  Orde, 
and  his  son  James,  under  the  Colonel's 
will,  and  would  not  pass  under  the  devise 
contained  in  his  own  wil. 

But  their  Lordships  find  no  ground  for 
this  conclusion,  and  they  are  of  opinion  that 
the  purchased  estates  follow  the  ownership 
of  the  purchase- money,  which  was  the  ab- 
solute property  of  the  five  sons  in  equal 
shares;  and  they  are  of  opinion,  therefore, 
that  the  testator  James'  fifth  share  in  these 
purchased  estates  passed  under  the  aforesaid 
devise  in  his  will. 

But  another  question  was  raised  at  the 
Bar  by  the  respondents'  Counsel,  who 
stated  that  some  leases  granted  to  Colonel 
Skinner  by  the  Government  of  certain 
villages  and  lands  expired  at  the  death  of 
the  Colonel,  and  that  renewals  were  made 
by  the  Government  to  the  Colonel's  devisees, 
which  renewed  leases  were,  it  was  con- 
tended, obtained  by  virtue  of  the  original 
ownership  of  the  devised  estates,  and  must, 
therefore,  in  equity  be  subject  to  the  gilts 
made  by  the  will  of  the  devised  estates. 

It  was  incumbent  on  the  respondents  to 
have  stated  and  proved  the  facts  on  which 
this  claim  is  founded  so  as  to  have  enabled 
their  Lordships  to  decide  the  question  ;  but 
this  has  not  been  done,  and  it  does  not 
appear  to  have  been  considered  and  deter- 
mined by  the  Courts  below. 

If,  however,  Mrs.  Sophia  Orde  requests, 
and  is  content  to  take  at  her  own  risk,  an 
enquiry  on  this  subject,  their  Lordship*  will 


recommend  that  such  inquiry  shall  form 
of  the  order  to  be  made.  Their  Lo»d! 
will  humbly  recommend  Her  Majesty  t< 
verse  the  decree  appealed  from,  and'  to 
clare  that  Mrs.  Sophia  Orde  and  James, 
son  and  daughter  of  Major  James  Skins 
are  entitled  in  equal  shares  by  virtue  of  i 
will  of  Colonel  Skinner,  to  one  equal  fit 
part  of  all  the  estates  and  property  theid 
devised  and  bequeathed  to  the  testator  s  £ 
sons  in  equal  shares,  and  also  to  declare  t) 
one  equal  fifth  part  of  all  the  estates  a 
property  purchased  or  acquired  after  tl 
death  of  the  Colonel  by  means  of  the  renl 
profits,  or  income  arising  from  the  estal 
and  property  devised  and  bequeathed  to  t] 
said  five  sons  of  the  testator,  belonged  a 
solutely  to  his  second  son,  James  Skino< 
and  passed,  under  the  will  or  the  last-nanu 
James,  to  Mrs.  Fanny  Barlow  and  his  a 
James  absolutely  in  equal  shares;  and  at il 
request  and  risk  of  Mrs.  Spohia  Orde,  I 
art  inquiry  be  made  by  or  under  the  directk 
of  the  Court  from  whose  decree  this  appt 
is  brought,  whether  any  renewals  or  leas 
of  lands  that  had  been  held  by  the  Colon 
during  his  lifetime  were  made  or  grano 
by  the  Government  or  any  other  persons 
the  executors  or  managers  of  the  Colonel 
will,  and  under  what  circumstances  and  ft 
what  consideration  the  same  were  made. 

There  remains  the  subject  of  costs. 

On  the  first  hearing  of  the  cause  no  cos 
were  given  to  either  party.  From  the  dec 
sion  of  the  first  Court  on  the  matters  i 
question,  Mrs.  Orde  appealed  and  obtained 
judgment  with  costs,  from  which  the  presei 
appeal  is  brought.  In  the  opinion  of  the 
Lordships,  Mrs.  Orde  was  wrong  on  bo) 
points ;  and  further,  in  contending  that  tl 
fifth  share  of  her  father  belongs  to  hersc 
exclusively,  she  is  claiming  inconsistent 
with  what  was  done  by  the  family  in  tl 
case  of  George,  the  illegitimate  son  of  Josepl 
Their  Lordships  see  no  reason,  therefor 
why  the  ordinary  rule  should  not  prevai 
The  difficulty  has  arisen,,  not  from  any  m 
certainty  in  the  language  of  the  Colonel 
will,  but  from  the  contention  of  Mrs.  Ord 
that  it  ought  to  be  interpreted  by  Englis 
Law,  which  has  no  application.  Their  Lort 
ships,  therefore,  condemn  Mrs.  Orde  to  pa 
the  a p|  ellant's  costs  in  the  Court  below,  tfc 
judL'rhrnt  of  which  is  hereby  reversed,  an 
alsu  \o  pay  the  appellant's  costs  of  thi 
appeal.  No  order  is  made  as  to  the  costs  < 
the  respondent  Alexander  Skinner. 
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^W^fcir  in    Council  for   the   establishment  of 

ierNp}-  certain  Rules  to  be  observed  by  Proctors, 

from,  n:  i 

ieaodji^  Solicitors,  Agents,  and  other  persons  ad- 

rjamak* 

ityfiitei  milled    to  practise  before  Her   Majesty s 

)  m  vpl 

projwci  Most  Honorable  Privy  Council. 

the  ests^P^  tht   Court  at    Windsor,  the  31st  day  of 

H*.  March  1870. 

insofbt 

om^1  Present: 

queatisd) 

/  ^^hi  Queen's    Most  Excellent    Majesty 

|amcs  »* 

to ■**  in  Council. 

•faifl  0i»  Whereas  there  was  this  day  read  at  the 
1  tL»oar(*  a  rePresentat>on  from  lne  Lords  of  the 


Council. 
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nl?BJudici 


udicial   Committee  of  the   Privy   Council, 

eor  Stated  the  26th  day  of  March  instant,  burn- 
er pfli» 

he  ^ply  recommending  to  Her  Majesty  in  Council 

ncesi*F 

em^iiat  certain  Rules  be  established  by  the  au- 
50581  thority  of  Her  Majesty,  by  and  with  the  ad- 
flse?°>ice  of  Her  Privy  Council,  to  be  observed  by 

0iattfjtli  Proctors,  Solicitors,  Attorneys,  Agents,  or 

lobaflj 

Wpther  persons  employed  in  the  conduct  of  ap- 

g  oo  peals,  petitions,  or  other  matters  pending  be- 

tokfore  Her  Majesty  in  Council,  Her  Majesty 

jly  is  (having  taken  the  said    Representation  into 

m 

i^iwconsideration,   and   the   Schedule  of  Rules 
m/ thereunto  annexed,  was  pleased,  by  and  with 


3*1 


r^  iWthe  advice  of  Her  Privy  Council,  to  approve 
;  ^thereof,  and  to  order,  and  it  is  hereby  order- 

Lffcd,  that  the  same  be  punctually  observed, 

\'i 
*:  ^  obeyed,  and  carried  into  execution. 

^  ARTHUR  HELPS. 

1 


Schedule  annexed  to  the  foregoing  Order. 

I.  Every  Proctor,  Solicitor,  or  Agent  ad- 
mitted to  practise  before  Her  Majesty's  Most 
Honorable    Privy   Council,  or    any    of    the 

Committees  thereof,  shall  subscribe  a  Decla- 

• 
ration,  to  be  enrolled  in  the  Privy  Council 

Office,  engaging  to  observe  and  obey  the 
rules,  regulations,  orders,  and  practice  of 
the  Privy  Council ;  and  also  to  pay  and  dis- 
charge, from  time  to  time,  when  the  same 
shall  be  demanded,  all  fees  or  charges  due  and 
payable  upon  any  matter  pending  before  Her 
Majesty  in  Council ;  and  no  person  shall  be 
admitted  to  practise,  or  allowed  to  continue 
to  practise,  before  the  Privy  Council,  without 
having  subscribed  such  Declaration  in  the 
following  terms : — 

Form  of  Declaration. 

We,  the  undersigned,  do  hereby  declare, 
that  we  desire  and  intend  to  practise 
as  Solicitors  or  Agents  in  appeals 
and  other  matters  pending  before  Her 
Majesty  in  Council ;  and  we  severally 
and  respectively  do  hereby  engage  to 
observe,  submit  to,  perform,  and  abide 
by  all  and  every  the  orders,  rules, 
regulations,  and  practice  of  Her 
Majesty's  Most  Honorable  Privy 
Council  and  the  Committees  thereof 
now  in  force,  or  hereafter,  from  time 
to  time,  tQ  be  made  ;  and  also  to  pay 
and  discharge,  from  time  to  time,  when 
the  same  shall  be  demanded,  all  fees, 
charges,  and  sums  of  money  due  and 
I        payable  in  respect    of   any   appeal 
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petition,  or  other  matter  in  and  upon 
which  we  shall  severally  and  re- 
spectively appear  as  such  Solicitors 
or  Agents. 

II.  Every  Proctor,  Solicitor,  or  Attor- 
ney practising  in  London,  and  duly  ad- 
mitted in  any  of  the  Courts  of  Westminster, 
shal^be  allowed  to  subscribe  the  foregoing 
Declaration,  and  to  practise  in  the  Privy 
Council,  upon  the  production  of  his  certi- 
ficate for  the  current  year ;  and  no  fee  shall 
be  payable  by  him  on  the  enrolment  of  his 
signature  to  the  foregoing  Declaration. 


III.  Persons  not  being  certificated  London 
Solicitors,  but  .having  been  duly  admitted 
to  practise  as  Solicitors  by  the  High  Courts 
of  Judicature  in  India  or  in  the  Colonies 
respectively,  may  apply,  by  petition,  to  the 
Lords  of  the  Judicial  Committee  of  the 
Privy  Council  for  leave  to  be  admitted  to 
practise  in  the   Privy   Council ;    and   such  I  their  Lordships'  Bar. 


persons,  if  admitted  to  practise  by  an  ojjjj 
of  their  Lordships,  shall  pay  annually,  a 
the  15th  November,  a  fee  of  five  guineas  to 
the  fee-fund  of  the  Council  Office. 


IV.  Any  Proctor,  Solicitor,  Agent,  a 
other  person  practising  before  the  Privj 
Council,  who  shall  wilfully  act  in  violatia 
of  the  rules  and  practice  of  the  Privj 
Council,  or  of  any  Rules  prescribed  by  tin 
authority  of  Her  Majesty,  or  of  the  Lordi 
of  the  Council,  or  who  shall  wilfully  mis 
conduct  himself  in  prosecuting  proceeding 
before  the  Privy  Council,  or  any  Committee 
thereof,  or  who  shall  refuse  or  omit  to  paj 
the  Council  Office  fees  or  charges  payable 
from  him  when  demanded,  shall  be  liable  to 
an  absolute  or  temporary  prohibition  to  prac- 
tise before  the  Privy  Council,  by  the  author' 


ity  of  ttie  Lords  of  the  Judicial  Committee 
of  the  Privy  Council,  upon  cause  shown  4 
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